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Preface 


This Volume contains the general laws of a permanent nature enacted by the 
General Assembly through the 1999 Regular Session, which are within 
Chapters 48A through 55A, and brings to date the annotations included 
therein. 

A majority of the Session Laws are made effective upon becoming law, but a 
few provide for stated effective dates. If the Session Law makes no provision 
for an effective date, the law becomes effective under G.S. 120-20 “from and 
after 30 days after the adjournment of the session” in which passed. 

A ready reference index is included in the back of this volume. This index is 
intended to give the user a quick reference to larger bodies of statutes within 
this volume only. For detailed research on any subject, both within this volume 
and the General Statutes as a whole, see the General Index to the General 
Statutes. 

Beginning with formal opinions issued by the North Carolina Attorney 
General on July 1, 1969, selected opinions which construe a specific statute are 
cited in the annotations to that statute. For a copy of an opinion or of its 
headnotes, write the Attorney General, P.O. Box 629, Raleigh, N.C. 27602. 

This recompiled volume has been prepared and published under the super- 
vision of the Department of Justice of the State of North Carolina. The 
members of the North Carolina Bar are requested to communicate any 
suggestions they may have for improving the General Statutes to the Depart- 
ment, or to LEXIS Publishing, Charlottesville, Virginia. 


MICHAEL F. EASLEY 
Attorney General 
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Scope of Volume 


Statutes: 


Permanent portions of the General Laws enacted by the General Assembly 
through the 1999 iota Session affecting na SYS 48A through 55A of the 
General Statutes. 


Annotations: 
Sources of the annotations to the ene Statutes appearing in this volume 
are: 


South Eastern Reporter 2 2nd Series ip a scorers 515,,p. 141. 
Federal Reporter 3rd Series through Volume 175, p. 1003. 
Federal Supplement 2nd Series through Volume 43, p. 268. 
Federal Rules Decisions through Volume 185, p. 372. 
Bankruptcy Reports through Volume 238, p. 591. 

Supreme Court Reporter through Volume 119, p. 2068. 

North Carolina Law Review through Volume 77, no. 4. 

Wake Forest Law Review through Volume 34, no. 2. 

Campbell Law Review through Volume 21, no. 2. 

Duke Law Journal through Volume 48, no. 3. 

North Carolina Central Law Journal through Volume 22, p. 100. 
Opinions of the Attorney General. 
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; User’s Guide 


In order to assist both the legal profession and the layperson in obtaining the 
maximum benefit from the North Carolina General Statutes, a User’s Guide 
has been included in Volume 1. This guide contains comments and information 
on the many features found within the General Statutes intended to increase 
the usefulness of this set of laws to the user. See Volume 1 for the complete 
User’s Guide. 
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Chapter 48A. 


Minors. 
Sec. Sec. 
48A-1. Common-law definition of “minor” abro- 48A-2. Age of minors. 


gated. 


48A-3. Statute of limitations; applicability. 


§ 48A-1. Common-law definition of “minor” abrogated. 


The common-law definition of minor insofar as it pertains to the age of the 
minor is hereby repealed and abrogated. (1971, c. 585, s. 1.) 


Legal Periodicals. — For article, “The Con- 


tracts of Minors Viewed from the Perspective of 


Fair Exchange,” see 50 N.C.L. Rev. 517 (1972). 


For survey of 1972 caselaw on child support 
and pre-Chapter 48A consent judgments, see 51 
N.C.L. Rev. 1091 (1973). 


CASE NOTES 


“Minor” Now Refers to Age Under 18. — 
When this section, which repeals the common- 
law definition of minor, is construed with 
§ 48A-2, the effect is that wherever the term 
“minor,” “minor child” or “minor children” is 
used in a statute, the statute now refers to age 
18. Crouch v. Crouch, 14 N.C. App. 49, 187 
S.E.2d 348, cert. denied, 281 N.C. 314, 188 
S.E.2d 897 (1972). 

Majority or minority is a status rather 
than a fixed or vested right. Shoaf v. Shoaf, 
282 N.C. 287, 192 S.E.2d 299 (1972). 

There is no vested property right in the 
personal privileges of infancy. Shoaf vy. 
Shoaf, 282 N.C. 287, 192 S.E.2d 299 (1972). 

Effect of Change from Minority to Ma- 
jority. — Change from minority to majority in 
legal effect means that legal disabilities de- 


§ 48A-2. Age of minors. 


signed to protect the child are removed. Shoaf v. 
Shoaf, 282 N.C. 287, 192 S.E.2d 299 (1972). 

A person who has reached his majority is 
entitled to the management of his own affairs 
and to the enjoyment of civic rights. Shoaf v. 
Shoaf, 282 N.C. 287, 192 S.E.2d 299 (1972). 

Applied in Choate v. Choate, 15 N.C. App. 
89, 189 S.E.2d 647 (1972); Taylor v. Taylor, 17 
N.C. App. 720, 195 S.E.2d 355 (1973). 

Quoted in State v. Jackson, 280 N.C. 563, 
187 S.E.2d 27 (1972); White v. White, 25 N.C. 
App. 150, 212 S.E.2d 511 (1975). 

Stated in Hall v. Wake County Bd. of Elec- 
tions, 280 N.C. 600, 187 S.E.2d 52 (1972). 

Cited in White v. White, 289 N.C. 592, 223 
S.E.2d 377 (1976); Gates v. Gates, 69 N.C. App. 
421, 317 S.E.2d 402 (1984). 


A minor is any person who has not reached the age of 18 years. (1971, c. 585, 


s. 1.) 


Legal Periodicals. — For article, “The Con- 


tracts of Minors Viewed from the Perspective of 


Fair Exchange,” see 50 N.C.L. Rev. 517 (1972). 


CASE NOTES 


The legislature alone has power to de- 
termine the age at which one reaches his 
majority, becomes emancipated, and acquires 
the right to manage his own affairs free from 
parental control. Shoaf v. Shoaf, 282 N.C. 287, 
192 8.E.2d 299 (1972). 

“Minor” Now Refers to Age Under 18. — 
When § 48A-1, which repeals the common-law 


definition of minor, is construed with this sec- 
tion, the effect is that wherever the term “mi- 
nor,” “minor child” or “minor children” is used in 
a statute, the statute now refers to age 18. 
Crouch v. Crouch, 14 N.C. App. 49, 187 S.E.2d 
348, cert. denied, 281 N.C. 314, 188 S.E.2d 897 
(1972). 

Contract by Minor for Automobile Lia- 


§48A-2 


bility Insurance. — Under this section and by 
negative implication of § 20-279.1, a person 
under the age of 18 is a minor for purposes of 
his contracts relating to automobile lability 
insurance. As such, if the contract of a minor for 
automobile liability insurance is not considered 
a necessity, it may be avoided by him at any 
time before he reaches his majority or within a 
reasonable time thereafter. Nationwide Mut. 
Ins. Co. yv. Chantos, 25 N.C. App. 482, 214 
S.E.2d 438, cert. denied, 287 N.C. 465, 215 
S.E.2d 624 (1975). 

Legal Obligation of Support. — After the 
enactment of this section, parent’s legal obliga- 
tion to support his child ends at age 18, absent 
a showing that the child is insolvent, unmar- 
ried and physically or mentally incapable of 
earning a livelihood. Nolan v. Nolan, 20 N.C. 
App. 550, 202 S.E.2d 344, cert. denied, 285 N.C. 
234, 204 S.E.2d 24 (1974); Ramsey v. Todd, 25 
N.C. App. 605, 214 S.E.2d 307 (1975). 

Order, etc., Providing for Support Until 
Age of Majority, etc. — Nothing else showing, 
where an order of the court for support entered 
prior to the effective date of this section pro- 
vides for support of the children until the age of 
majority, maturity or emancipation, it has been 
interpreted, in light of this section, to impose 
the legal obligation of support only to the child’s 
eighteenth birthday. Harding v. Harding, 29 
N.C. App. 633, 225 S.E.2d 590, cert. denied, 290 
N.C. 661, 228 S.E.2d 452 (1976). 

A father’s legal liability for the support of his 
son, who was born on January 13, 1953, by 
reason of a consent judgment dated June 11, 
1970, providing that payments for child sup- 
port shall continue until such time as said 
minor child reaches his majority or is otherwise 
emancipated, does not continue until the son 
becomes 21 years of age. Shoaf v. Shoaf, 282 
N.C... 287, 192 5.E.2d 299 (1972). 

A consent judgment providing for child sup- 
port payments until majority or emancipation, 
entered into when the common-law definition 
controlled, could not be enforced if the child had 
reached 18 after the effective date of this Chap- 
ter. Gates v. Gates, 69 N.C. App. 421, 317 
S.E.2d 402 (1984), aff'd, 312 N.C. 620, 323 
S.E.2d 920 (1985). 

Where judgment did not specify the du- 
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ration of time that plaintiff would have to 
support his children, it would appear that 
his obligation would continue for the period 
provided by law. Ramsey v. Todd, 25 N.C. App. 
605, 214 S.E.2d 307 (1975). 

A parent may by contract assume an 
obligation to his child greater than the 
law otherwise imposes, and by contract bind 
himself to support his child after emancipation 
and past majority. Carpenter v. Carpenter, 25 
N.C App. 235,/212'S:E:2d' 91141975). 

As to the right of parents to assume contrac- 
tual obligations to provide more support than 
the law requires, see Gates v. Gates, 69 N.C. 
App. 421, 317 S.E.2d 402 (1984), aff’d, 312 N.C. 
620, 323 S.E.2d 920 (1985). 

And Court May Enforce Consent Order 
for Child Support Beyond Age of Majority. 
—Acourt may enforce by contempt proceedings 
its order, entered by consent, that child support 
payments be made beyond the time for which 
there is a duty to provide support. White v. 
White, 289 N.C. 592, 223 S.E.2d 377 (1976). 

Procedure for Changing Support When 
Child Reaches Age 18. — A husband had no 
authority to unilaterally attempt his own mod- 
ification of child support payments upon one of 
his children reaching the age of 18, and being 
no longer a “minor” under this section, even 
though the support order directed the husband 
to pay support for “his two minor children....” 
The proper procedure for the husband to follow 
would have been to apply to the trial court for 
relief pursuant to § 50-13.7. Brower v. Brower, 
75 N.C. App. 425, 331 S.E.2d 170 (1985). 

Applied in Shaw v. Shaw, 25 N.C. App. 53, 
212 S.E.2d 222 (1975); Loer v. Loer, 31 N.C. 
App. 150, 228 S.E.2d 473 (1976). 

Quoted in State v. Jackson, 280 N.C. 568, 
187 S.E.2d 27 (1972); White v. White, 25 N.C. 
App. 150,212.S.E.2d 511 (1975). 

Stated in Hall v. Wake County Bd. of Elec- 
tions, 280 N.C. 600, 187 S.E.2d° 52 (1972); 
Pieper v. Pieper, 90 N.C. App. 405, 368 S.E.2d 
422 (1988). 

Cited in Shaffner v. Shaffner, 36 N.C. App. 
586, 244 S.E.2d 444 (1978); Williams v. Will- 
iams, 97 N.C. App. 118, 387 S.E.2d 217 (1990); 
Ballard v. Weast, 121 N.C. App. 391, 465 S.E.2d 
565 (1996). 


OPINIONS OF ATTORNEY GENERAL 


“Minor” Includes “Infant” Within Con- 
text of Requirement That Guardianships 
Be Maintained for Infants (to Age 18). — 
See opinion of Attorney General to Mr. Fred P. 
Parker, Jr., 41 N.C.A.G. 450 (1971). 


Person 18 Years Old May Be Deputy or 
Assistant Register of Deeds. — See opinion 
of Attorney General to Christine William Davis, 
41 N.C.A.G. 476 (1971). 


§48A-3 CH: 48A. MINORS $48A-3 


§ 48A-3. Statute of limitations; applicability. 


For purposes of determining the applicability of the statute of limitations 
which has been tolled because of minority or for purposes of determining the 
applicable period of time for disaffirmance of a contract of a minor upon 
reaching majority, because of a change in applicable law occasioned by 
enactment of this Chapter or Chapter 1231 of the 1971 Session Laws, the 
following rules shall apply: 

(1) For those persons who were 21 on the effective date of applicable law, 
limitations shall apply as they would prior to amendment; 

(2) For those persons 18 years of age but not 21 on the effective date of 
applicable law, any time periods for disaffirmance or application of the 
statute of limitations shall run from the effective date of this Chapter, 
to wit, July 5, 1971. 

(3) For those persons not yet 18, any time periods for disaffirmance or 
application of the statute of limitations shall run from the person’s 
reaching age 18. (1971, c. 1231, s. 3.) 


Legal Periodicals. — For article, “The Con- 
tracts of Minors Viewed from the Perspective of 
Fair Exchange,” see 50 N.C.L. Rev. 517 (1972). 
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Chapter 49. 


Bastardy. 
Article 1. Sec. 
e4is : 49-11. Effects of legitimation. 
SAAR ON At Ia 49-12. Legitimation by subsequent marriage. 
Sec. 49-12.1. Legitimation when mother married. 
49-1. Title. Snore phe 49-13. New birth certificate on legitimation. 
49-2. Nonsupport of illegitimate child by par- 49.13.14. Effect of legitimation on adoption con- 
ents made misdemeanor. ents 
49-3. Place of birth of child no consideration. 
49-4. When prosecution may be commenced. ticles 
49-5. Prosecution; death of mother no bar; de- 
termination of fatherhood. Civil Actions Regarding Illegitimate 
49-6. Mother not excused on ground of self- Children. 
incrimination; not subject to pen- 
alty. 49-14. Civil action to establish paternity. 
49-7. Issues and orders. 49-15. Custody and support of illegitimate 
49-8. Power of court to modify orders, suspend children when paternity estab- 
sentence, etc. lished. 
49-9. Bond for future appearance of defendant. 49.16 Parties to proceeding. 


Article 2. 
Legitimation of Illegitimate Children. 


49-10. Legitimation. 


49-17. Jurisdiction over nonresident or non- 
present persons. 


ARTICLE 1. 
Support of Illegitimate Children. 


§ 49-1. Title. 


This Article shall be referred to as “An act concerning the support of children 
of parents not married to each other.” (1933, c. 228, s. 11.) 


Cross References. — As to the duty of 
special county attorneys to assist with the 
preparation and prosecution of proceedings au- 
thorized by this Chapter, see § 108A-18(a)(5). 

Legal Periodicals. — For comment on this 
Article, see 28 N.C.L. Rev. 119 (1950). 

For note on illegitimacy in North Carolina, 
see 46 N.C.L. Rev. 813 (1968). 


For 1984 survey, “Intestate Succession of 
Illegitimate Children in North Carolina,” see 63 
N.C.L. Rev. 1274 (1985). 

For article, “Surrogate Parenthood: Finding 
a North Carolina Solution,” see 18 N.C. Cent. 
L.J. 1 (1989). 


CASE NOTES 


“Parents”. — The word “parents” in this 
section and the word “parent” in § 49-2 relate 
to the rights and duties of parents in respect to 
their children and are in pari materia. 
Dellinger v. Bollinger, 242 N.C. 696, 89 S.E.2d 
592 (1955). 

Defendants’ Plea of Guilty to Criminal 
Charge of Nonsupport Established Pater- 
nity. — Court of Appeals determination, as to 
whether defendant’s 1974 plea of guilty to crim- 
inal charge of nonsupport must be given collat- 
eral estoppel effect, was unnecessary; uncon- 


troverted evidence of defendant’s plea of guilty 
to a criminal charge of nonsupport of minor 
child was sufficient to establish paternity so as 
to bring defendant within the definition of 
“responsible parent” under § 110-129. Wilkes 
County ex rel. Child Support Enforcement 
Agency ex rel. Nations v. Gentry, 311 N.C. 580, 
319 S.E.2d 224 (1984). 

Stated in State v. Dill, 224 N.C. 57, 29 S.E.2d 
145 (1944); State v. Sharpe, 234 N.C. 154, 66 
S.E.2d 655 (1951). 

Cited in Wake County ex rel Estate of Lucas 
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v. Jarrett, 55 N.C. App. 185, 284 S.E.2d 711 

(1981); Wake County ex rel. Denning v. Ferrell, 

71 N.C. App. 185, 321 S.E.2d 913 (1984). 


§ 49-2. Nonsupport of illegitimate child by parents made 
misdemeanor. 


Any parent who willfully neglects or who refuses to provide adequate 
support and maintain his or her illegitimate child shall be guilty of a Class 2 
misdemeanor. A child within the meaning of this Article shall be any person 
less than 18 years of age and any person whom either parent might be required 
under the laws of North Carolina to support and maintain if such child were 
the legitimate child of such parent. (1933, c. 228, s. 1; 1937, c. 482, s. 1; 1939, 
c. 217, ss. 1, 2; 1951; c. 154, s. 1; 1977, 8s: ds LO98W er 589? sv4 1494 9945-Bix. 


Sess., c. 24, s. 14(c).) 


Cross References. — As to competency of 
blood tests in determining issue of parentage, 
see §§ 8-50.1 and 49-7. As to competency of 
presumed father or mother to testify where 
paternity is at issue, see § 8-57.2. For criminal 
provisions relating to protection of the family, 
see § 14-322 et seq. For provision as to when 
the offense of failure to support one’s illegiti- 
mate child is deemed committed in this State, 
see § 14-325.1. 


Legal Periodicals. — As to criminal nature 
of proceedings and extradition of defendant 
therein, see 11 N.C.L. Rev. 191 (1983). 

As to application of Article to both father and 
mother, see 11 N.C.L. Rev. 205 (1933). 

For note concerning this Chapter, see 22 
N.C.L. Rev. 250 (1944). 

For discussion of problems arising under this 
Article, see 26 N.C.L. Rev. 305 (1948). 


CASE NOTES 


I. In General. 

II. Elements of Offense. 
Ill. Affidavit, Warrant and Indictment. 
IV. Evidence and Testimony. 


V. Instructions, Submission to Jury, and Verdict. 


I. IN GENERAL. 


Editor’s Note. — Some of the cases cited 
below were decided under the bastardy law as it 
stood prior to its revision by Public Laws 1933, 
e228. 

Constitutionality. — This section does not 
violate due process of law or impose imprison- 
ment but by the law of the land. State v. 
Spillman, 210 N.C. 271, 186 S.E. 322 (1936). 

Limitation on Prosecutions for Failure 
to Support Illegitimate Children Upheld. 
— The three-year statute of limitations con- 
tained in § 49-4(1) for prosecutions under this 
section does not violate the equal protection 
clause of the federal Constitution on grounds 
that it prescribes a limitations period for the 
prosecution of persons who willfully fail to 
support their illegitimate children, while there 
is no limitations period for the prosecution 
under § 14-322(d) of persons who willfully fail 
to support their legitimate children. State v. 
Beasley, 57 N.C. App. 208, 290 S.E.2d 730, 
appeal dismissed and cert. denied, 306 N.C. 
559, 294 S.E.2d 225 (1982). 


For a history of this section, see State v. 
Robinson, 245 N.C. 10, 95 S.E.2d 126 (1956). 

As to applicability of former law to mar- 
ried women, see Wilkie v. West, 5 N.C. 319 
(1809); State v. Pettaway, 10 N.C. 623 (1825); 
State v. Wilson, 32 N.C. 131 (1849); State v. 
Allison, 61 N.C. 346 (1867); State v. Liles, 134 
N.C. 735, 47 S.E. 750 (1904). 

“Parent”. — The word “parent” in this sec- 
tion and the word “parents” in § 49-1 relate to 
the rights and duties of parents in respect to 
their children, and are in pari materia. 
Dellinger v. Bollinger, 242 N.C. 696, 89 S.E.2d 
592 (1955). 

Purpose. — The object of the Bastardy Act 
was to shift the burden of maintaining the child 
from the innocent many to the guilty one. State 
v. Roberts, 32 N.C. 350 (1849). 

The sole aim of the proceeding is to ascertain 
the paternity of the child, to impose upon the 
father the burden of its support, such as he 
would incur if it were his lawful instead of his 
illegitimate offspring, and to save the county 
the expense of the child’s maintenance. State v. 
Collins, 85 N.C. 511 (1881). See also, State v. 
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Robeson, 24 N.C. 46 (1841); State v. Brown, 46 
N.C. 129 (1853); Ward v. Bell, 52 N.C. 79 (1859); 
State ex rel. Clements v. Durham’s Adm’rs, 52 
N.C. 100 (1859). 

The primary purpose of prosecution under 
the provisions of this section is to insure that 
the parent does not willfully neglect or refuse to 
support his or her illegitimate child. State v. 
Green, 8 N.C. App. 234, 174 S.E.2d 8, aff’d, 277 
N.C. 188, 176 S.E.2d 756 (1970). 

The purpose of this section is not to confer 
rights upon either the mother or the father, but 
to protect the child and to protect the State 
against the child’s becoming a public charge. 
Tidwell v. Booker, 290 N.C. 98, 225 S.E.2d 816 
(1976). 

This Article is not primarily to benefit 
illegitimate children, but to prevent them 
from becoming public charges. Jolly v. Queen, 
264 N.C. 711, 142 S.E.2d 592 (1965). 

The duty of a putative father to support his 
illegitimate child was not created primarily for 
the benefit of the child. The legislation is social 
in nature and was enacted to prevent illegiti- 
mate children from becoming public charges. 
The benefit to the child is incidental. Such 
rights as it may have must be enforced under 
this section and in accordance with the proce- 
dure therein prescribed. Allen v. Hunnicutt, 
230 N.C. 49, 52 S.E.2d 18 (1949). 

Section Renders Moral Obligation Legal 
and Enforceable. — At common law, the fa- 
ther of an illegitimate child was under no legal 
obligation to support it. However, the father of 
an illegitimate child is under a natural and 
moral duty to support the child. This section 
makes this moral obligation of the father legal 
and enforceable, and our courts should enforce 
it where the father is subject to their jurisdic- 
tion. State v. Tickle, 238 N.C. 206, 77 S.E.2d 
632 (1953), cert. denied, 346 U.S. 938, 74S. Ct. 
378, 98 L. Ed. 426 (1954). 

The natural obligation of the father to sup- 
port will be enforced under the statute recog- 
nizing the obligation and imposing the duty. 
Burton v. Burton, 142 N.C. 151, 55 S.E. 71 
(1906); Allen v. Hunnicutt, 230 N.C. 49, 52 
S.E.2d 18 (1949). 

All men have a moral duty to support their 
children, whether legitimate or illegitimate, 
and this section makes this moral obligation 
legal and enforceable with respect to illegiti- 


mate children. State v. Green, 277 N.C. 188, — 


176 S.E.2d 756 (1970). 

A person may be convicted for nonsup- 
port of his illegitimate children only un- 
der this section. State v. Caudill, 68 N.C. App. 
268, 314 S.E.2d 592 (1984). 

Prosecution of a parent for willful non- 
support under this section is a criminal 
proceeding. State v. Beasley, 57 N.C. App. 
208, 290 S.E.2d 730, appeal dismissed and cert. 
denied, 306 N.C. 559, 294 S.E.2d 225 (1982). 
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This is a criminal statute. State v. Ellis, 262 
N.C. 446, 137 S.E.2d 840 (1964). 

And the State’s right to proceed under 
this section does not require consent of 
the mother or of the child, however important 
to its case may be the mother’s cooperation as a 
witness. Tidwell v. Booker, 290 N.C. 98, 225 
S.E.2d 816 (1976). 

As to whether bastardy proceedings un- 
der the former law were criminal or civil 
in their nature, see State v. Roberts, 32 N.C. 
350 (1849); State v. Edwards, 110 N.C. 511, 14 
S.E. 741 (1892); State v. Ostwalt, 118 N.C. 
1208, 24 S.E. 660 (1896); State v. Liles, 134 
N.C. 735, 47 S.E. 750 (1904); State v. 
Addington, 143 N.C. 683, 57 S.E. 398 (1907); 
State v. McDonald, 152 N.C. 802, 67 S.E. 762 
(1910); State v. Currie, 161 N.C. 275, 76 S.E. 
694 (1912); Sanders v. Sanders, 167 N.C. 319, 
83 S.E. 490 (1914); Payne v. Thomas, 176 N.C. 
401, 97 S.E. 212 (1918); State v. Carnegie, 193 
N.C. 467, 137 S.E. 308 (1927). 

The old Bastardy Act was repealed in 
toto by Public Laws 1933, c. 228, the provisions 
of s. 2 that the act should not affect pending 
litigation or accrued actions being repugnant to 
the specific repealing clause of s. 9, and in a 
prosecution under the Act of 1933 a demurrer 
on the grounds that proceedings under the old 
Bastardy Act were then pending would be over- 
ruled. See State v. Morris, 208 N.C. 44, 179 S.E. 
19 (1935), holding that the Act of 1933 was 
intended to cover the entire subject dealing 
with bastardy. 

Proceeding Under Former Law Would 
Not Bar Proceeding Under Present Stat- 
ute. — Bastardy proceedings against defen- 
dant under C.S., § 265, et seq., repealed by 
Public Laws 1933, c. 228, s. 9, being civil, would 
not support a plea of former jeopardy in a 
prosecution under this and the following sec- 
tions for willful failure to support an illegiti- 
mate child. State v. Mansfield, 207 N.C. 233, 
176 S.E. 761 (1934). 

Offense Punishable After Effective Date 
of Section Although Child Born Before. — 
A parent may be prosecuted under this section 
for willful failure to support his illegitimate 
child begotten and born before the effective 
date of the statute, the offense being the willful 
failure to support an illegitimate child, and it 
being sufficient if such willful failure occur 
after the effective date of the statute. State v. 
Parker, 209 N.C. 32, 182 S.E. 723 (1935). 

Time Child Was Begotten Is Immaterial. 
— A defendant may be prosecuted under this 
statute for willful failure to support his illegit- 
imate child born after the passage of the act, 
even though the child was begotten before the 
effective date of the statute, and defendant’s 
contention that in regard to such prosecution 
the statute is ex post facto cannot be sustained, 
since the offense is the willful failure to support 
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the child, and the time it was begotten is 
immaterial. State v. Mansfield, 207 N.C. 233, 
176 S.E. 761 (1984), followed in State v. Morris, 
208 N.C. 44, 179 S.E. 19 (1935). 

This Article does not require the contin- 
ued life of the child as the basis for a 
prosecution under this section, and the death 
of the child does not abate or prevent a prose- 
cution against the father of an illegitimate for 
his willful failure to support and maintain the 
child prior to its death. State v. Fowler, 277 
N.C. 305, 177 S.E.2d 385 (1970). 

Even If Blood Test Is Made Impossible. 
— When the death of the child makes a blood 
test impossible, the situation is analogous to 
that which occurs when an eyewitness to 
events constituting the basis for an indictment 
dies before the accused has interviewed him or 
taken his deposition, and it would hardly be 
suggested that to try the defendant after the 
death of that witness would deprive him of due 
process and that therefore the prosecution 
must be dismissed. State v. Fowler, 277 N.C. 
305, 177 S.E.2d 385 (1970). 

To hold that a prosecution under this section 
must be dismissed when the death of the child 
deprives the defendant of a blood test would be 
to attach to the test a significance which the 
legislature failed to give it. Even when a blood 
grouping test demonstrates nonpaternity the 
law does not make the test conclusive of that 
issue. A fortiori, the absence of a test which, if 
made, would provide one falsely accused only 
an even chance to prove his nonpaternity, 
should not result in a dismissal of the action. 
State v. Fowler, 277 N.C. 305, 177 S.E.2d 385 
(1970). But see §§ 8-50.1 and 49-7, as to com- 
petency of blood tests. 

This section creates a continuing of- 
fense. State v. Robinson, 236 N.C. 408, 72 
S.E.2d 857 (1952); State v. Chambers, 238 N.C. 
373, 78 S.E.2d 209 (1953); State v. Perry, 241 
N.C. 119, 84 S.E.2d 329 (1954); State v. 
Coppedge, 244 N.C. 590, 94 S.E.2d 569 (1956); 
State v. Smith, 246 N.C. 118, 97 S.E.2d 442 
(1957); State v. Ellis, 262 N.C. 446, 187 S.E.2d 
840 (1964); State v. Coffey, 3 N.C. App. 133, 164 
S.E.2d 39 (1968); State v. Garner, 34 N.C. App. 
498, 238 S.E.2d 653 (1977); State v. Killian, 61 
N.C. App. 155, 300 S.E.2d 257 (1983). 

And Each Day Constitutes a Separate 
Offense. — A continuing offense is a new 
violation of the law. Each day during which it is 
continued constitutes a separate offense and 
will support a separate prosecution, provided 
the warrant or indictment alleges separate and 
distinct times during which the offense was 
committed. State v. Killian, 61 N.C. App. 155, 
300 S.E.2d 257 (1983). 

Prior Prosecution Does Not Bar Prose- 
cution for Subsequent Offense. — Defen- 
dant was convicted and served the sentence 
imposed for willfully failing and refusing to 
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support his illegitimate child under this and 
the following sections. After completion of his 
term, defendant still willfully failed and re- 
fused to support the child, and this prosecution 
was instituted for breach of this and the follow- 
ing sections subsequent to his release. Defen- 
dant entered a plea of former jeopardy. It was 
held that the violation of the statute consti- 
tuted a continuing offense, and the prior pros- 
ecution was not a bar to a prosecution for 
breach of the statute for the period subsequent 
to defendant’s release from the imprisonment 
imposed in the first prosecution. State v. 
Johnson, 212 N.C. 566, 194 $.E. 319 (1937). 

A new warrant may be filed charging defen- 
dant with nonsupport, if such has occurred 
after the issuance of the warrant on which he 
has been tried. State v. Coffey, 3 N.C. App. 138, 
164 S.E.2d 39 (1968). 

The criminal offense of willful nonsupport of 
an illegitimate child by a parent of the child 
may be repeated, and if it is, prosecution for the 
subsequent offense will not be barred by the 
prosecution for the former offense on the theory 
of double jeopardy. Tidwell v. Booker, 290 N.C. 
98, 225 S.E.2d 816 (1976). 

A previous acquittal on a charge of willful 
nonsupport does not bar a subsequent prosecu- 
tion, because this section creates a continuing 
offense. Stephens v. Worley, 51 N.C. App. 553, 
277 S.H.2d 81 (1981). 

Section 49-14 Compared. — The issue of 
paternity is the entire thrust of the civil action 
under § 49-14, whereas the focus of the crime 
punishable by this section is the willful failure 
to pay support for an illegitimate child, not ' 
paternity, because this section does not make 
the mere begetting of a child a crime. Stephens 
v. Worley, 51 N.C. App. 553, 277 S.E.2d 81 
(1981). 

Effect of Prosecution upon Subsequent 
Civil Proceedings to Establish Paternity. 
— Since the parties to a previous criminal 
proceeding under this section and civil proceed- 
ings under § 49-14 are not the same, and the 
State and the present plaintiff were not in 
privity, the defendant was not estopped in a 
civil action to deny paternity. Tidwell v. Booker, 
290 N.C. 98, 225 S.E.2d 816 (1976). 

A judgment of acquittal in a criminal prose- 
cution under this section for willful failure to 
support two illegitimate children was not res 
judicata in county’s civil action under § 49-14 
to establish defendant’s paternity of the two 
children, where the criminal judgment merely 
stated that defendant was found not guilty and 
did not disclose whether an acquittal was en- 
tered because the judge found that defendant 
was not the father of the children or because he 
did not believe that defendant had willfully 
failed to provide for their reasonable support, 
as there was thus no showing on the record that 
the issue of paternity had been previously ad- 
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judicated in defendant’s favor. Stephens v. 
Worley, 51 N.C. App. 553, 277 S.E.2d 81 (1981). 

General verdict of not guilty, upon charges of 
willful neglect and refusal to provide adequate 
support of an illegitimate child, did not operate 
as res judicata on the issue of paternity in 
subsequent action to establish paternity and 
require support of an_ illegitimate child. 
Sampson County ex rel. Child Support Enforce- 
ment Agency ex rel. McPherson v. Stevens, 91 
N.C. App. 524, 372 S.E.2d 340 (1988). 

Liability of Nonresident Who Begot 
Child in Another State. — Where defendant, 
a resident of another state, begot an illegiti- 
mate child in such other state, and the mother 
moved to this State before the child was born, 
and the mother and child continued to reside in 
this State from the time of the birth, the offense 
of willful failure and refusal to support the 
child was committed in this State, and defen- 
dant was constructively in this State when the 
offense was committed, since he had voluntar- 
ily set in motion the chain of circumstances 
resulting in the commission of the offense here, 
and therefore the courts of this State had 
jurisdiction of the offense. State v. Tickle, 238 
N.C. 206, 77 S.E.2d 632 (1953), cert. denied, 
346 U.S. 938, 74 S. Ct. 378, 98 L. Ed. 426 
(1954), commented on in 32 N.C.L. Rev. 435. 

Jurisdiction. — Violation of this section is a 
misdemeanor over which the district court has 
exclusive original jurisdiction. Until a defen- 
dant is tried and convicted of this offense in 
district court and appeals to the superior court 
for a trial de novo, the superior court has no 
jurisdiction. State v. Caudill, 68 N.C. App. 268, 
314 S.E.2d 592 (1984). 

The district court has exclusive original ju- 
risdiction of misdemeanors, including actions 
to determine liability of persons for the support 
of dependents in any criminal proceeding. Cline 
v. Cline, 6 N.C. App. 523, 170 S.E.2d 645 (1969). 

As to sufficiency of summons issued un- 
der this section, see State v. Walton, 41 N.C. 
App. 281, 254 S.E.2d 661 (1979). 

Right to Counsel. — In a prosecution for 
willful failure to support an illegitimate child, 
the defendant had a constitutional right to be 
represented by counsel at his trial unless he 
knowingly and intelligently waived that right, 
since violation of this section can result in 
imprisonment. State v. Lee, 40 N.C. App. 165, 
252 S.E.2d 225 (1979). 

For cases formerly holding that a defendant 
charged under this section was not entitled to 
appointed counsel as the charge did not involve 
a serious offense, see State v. Green, 277 N.C. 
188, 176 S.E.2d 756 (1970); Tidwell v. Booker, 
290 N.C. 98, 225 S.E.2d 816 (1976). 

Punishment. — The only punishment au- 
thorized by law for the willful failure or neglect 
to support an illegitimate child is found in 
§ 49-8 and is limited at most to six months in 
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prison. State v. Green, 277 N.C. 188, 176 S.E.2d 
756 (1970). 

Applied in State v. Moore, 209 N.C. 44, 182 
S.E. 692 (1935); State v. Bradshaw, 214 N.C. 5, 
197 S.E. 564 (1938); State v. Moore, 222 N.C. 
356, 23 S.E.2d 31 (1942); State v. Wortham, 240 
N.C. 1382, 81 S.E.2d 254 (1954); State v. 
Robinson, 248 N.C. 282, 103 S.E.2d 376 (1958); 
State v. Little, 263 N.C. 130, 189 S.E.2d 8 
(1964); State v. Cooke, 268 N.C. 201, 150 S.E.2d 
226 (1966); State v. Fowler, 9 N.C. App. 64, 175 
S.E.2d 331 (1970); State v. Fowler, 277 N.C. 
305, 177 S.E.2d 385 (1970); Wright v. Gann, 27 
N.C. App. 45, 217 S.E.2d 761 (1975); Wilkes 
County ex rel. Child Support Enforcement 
Agency ex rel. Nations v. Gentry, 311 N.C. 580, 
319 S.E.2d 224 (1984). 

Stated in Wake County ex rel. Carrington v. 
Townes, 53 N.C. App. 649, 281 S.E.2d 765 
(1981). 

Cited in State v. Stone, 231 N.C. 324, 56 
S.E.2d 675 (1949); State v. Aldridge, 254 N.C. 
297, 118 S.E.2d 766 (1961); In re Owenby, 3 
N.C. App. 58, 164 S.E.2d 55 (1968); Wright v. 
Wright, 281 N.C. 159, 188 S.E.2d 317 (1972); 
Smith v. Burden, 31 N.C. App. 145, 228 S.E.2d 
662 (1976); Bell v. Martin, 299 N.C. 715, 264 
S.E.2d 101 (1980); Smith v. Price, 74 N.C. App. 
413, 328 S.E.2d 811 (1985). 


II. ELEMENTS OF OFFENSE. 


Elements of Offense, Generally. — For a 
defendant to be found guilty of the criminal 
offense created by this section, two facts must 
be established: first, that the defendant is a 
parent of the illegitimate child in question, who 
must be a person coming within the definition 
of a child as set forth in this section; and 
second, that the defendant has willfully ne- 
glected or refused to support and maintain such 
illegitimate child. In addition, if the defendant 
is the reputed father, it must be shown that the 
prosecution has been instituted within one of 
the time periods provided in § 49-4. State v. 
Coffey, 3 N.C. App. 133, 164 S.E.2d 39 (1968). 

Under the provisions of this section the State 
must establish two facts in order for the defen- 
dant to be found guilty: (1) That the defendant 
is the parent of the illegitimate child in ques- 
tion and (2) that the defendant has willfully 
neglected or refused to support and maintain 
such illegitimate child. State v. Green, 8 N.C. 
App. 234, 174 S.E.2d 8, aff’d, 277 N.C. 188, 176 
S.E.2d 756 (1970); State v. Lynch, 11 N.C. App. 
432, 181 S.E.2d 186 (1971); State v. Soloman, 
40 N.C. App. 600, 253 S.E.2d 270 (1979); State 
v. Lambert, 53 N.C. App. 799, 281 S.E.2d 754 
(1981). 

In a prosecution under this section, the State 
must prove two things: (1) that the defendant is 
indeed the parent of the child and (2) that 
defendant has intentionally neglected or re- 
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fused to provide reasonable support for the 
child. Stephens v. Worley, 51 N.C. App. 553, 277 
S.E.2d 81 (1981). 

The requirement that a parent “support 
and maintain his or her illegitimate child” 
within the purview of this section is not re- 
stricted merely to providing food. It includes 
the supplying of food, clothing and other neces- 
saries, together with medical assistance rea- 
sonably required for the preservation of the 
health of the child. And this obligation to the 
child applies even in the case of the newly born 
baby. State v. Love, 238 N.C. 283, 77 S.E.2d 501 
(1953). 

The mere begetting of an illegitimate 
child is not a crime. State v. Coffey, 3 N.C. 
App. 133, 164 S.E.2d 39 (1968); State v. Ingle, 
20 N.C. App. 50, 200 S.E.2d 427 (1973). 

The only “prosecution” contemplated by this 
legislation is that grounded on the willful ne- 
glect or refusal of any parent to support and 
maintain his or her illegitimate child, the mere 
begetting of the child not being denominated a 
crime. State v. Dill, 224 N.C. 57, 29 S.E.2d 145 
(1944); State v. Stiles, 228 N.C. 137, 44 S.E.2d 
728 (1947); State v. Coppedge, 244 N.C. 590, 94 
S.E.2d 569 (1956); State v. Robinson, 245 N.C. 
10, 95 S.E.2d 126 (1956); State v. Ellis, 262 N.C. 
446, 137 S.E.2d 840 (1964). 

As the criminal offense is not committed 
by begetting but by willful nonsupport of 
the child. Tidwell v. Booker, 290 N.C. 98, 225 
S.E.2d 816 (1976). 

A man cannot be held criminally liable 
for failure to support an unborn illegiti- 
mate child. State v. Thompson, 233 N.C. 345, 
64 S.E.2d 157 (1951); State v. Robinson, 245 
N.C. 10, 95 S.E.2d 126 (1956). 

Nor is failure of father to pay expenses 
of mother incident to the birth a criminal 
offense. State v. Thompson, 233 N.C. 345, 64 
S.E.2d 157 (1951); State v. Ferguson, 243 N.C. 
766, 92 S.E.2d 197 (1956); State v. Coppedge, 
244 N.C. 590, 94 S.E.2d 569 (1956); State v. 
Ingle, 20 N.C. App. 50, 200 S.E.2d 427 (1973). 

Prosecution Is Grounded on Willful Ne- 
glect or Refusal to Support Child. — The 
only prosecution contemplated under this sec- 
tion is that grounded on the willful neglect or 
refusal of a parent to support his or her illegit- 
imate child. State v. Dixon, 257 N.C. 653, 127 
S.E.2d 246 (1962); State v. Coffey, 3 N.C. App. 
133, 164 S.E.2d 39 (1968); State v. Green, 277 
N.C. 188, 176 S.E.2d 756 (1970). 

Hence the question of paternity is inci- 
dental to the prosecution for nonsupport. 
State v. Bowser, 230 N.C. 330, 53 S.E.2d 282 
(1949); State v. Thompson, 233 N.C. 345, 64 
S.E.2d 157 (1951); State v. Robinson, 236 N.C. 
408, 72 S.E.2d 857 (1952); State v. Chambers, 
238 N.C. 373, 78 S.E.2d 209 (1953); State v. 
Ellis, 262 N.C. 446, 137 S.E.2d 840 (1964). 

The question of paternity is merely inciden- 
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tal to the prosecution for nonsupport and in- 
volves no punishment. State v. Green, 277 N.C. 
188, 176 S.E.2d 756 (1970). 

As a Preliminary Requisite. — The ques- 
tion of paternity is incidental to the prosecution 
for the crime of nonsupport — a preliminary 
requisite to conviction. State v. Coffey, 3 N.C. 
App. 1383, 164 S.E.2d 39 (1968); Tidwell v. 
Booker, 290 N.C. 98, 225 S.E.2d 816 (1976). 

Willfulness Is Essential Element of Of- 
fense. — The father of an illegitimate child 
may be convicted of neglecting to support such 
child only when it is established that such 
neglect was willful, that is, without just cause, 
excuse or justification. The willfulness of the 
neglect is an essential ingredient of the offense, 
and as such must not only be charged in the 
bill, but must be proven beyond a reasonable 
doubt. The presumption of innocence with 
which the defendant enters the trial includes 
the presumption of innocence of willfulness in 
any failure on his part to support his illegiti- 
mate child. The failure to support may be an 
evidential fact tending to show a willful ne- 
glect, but it does not raise a presumption of 
willfulness. State v. Cook, 207 N.C. 261, 176 
S.E. 757 (1934); State v. Robinson, 245 N.C. 10, 
95 S.E.2d 126 (1956); State v. McCoy, 304 N.C. 
363, 283 S.E.2d 788 (1981). 

Willfulness is an essential element in the 
crime of failure and refusal to support an ille- 
gitimate child. State v. McDay, 232 N.C. 388, 61 
S.E.2d 86 (1950). 

Which Must Be Charged in Warrant or 
Indictment. — Under this section, the neglect 
or refusal to support an illegitimate child must 
be willful, and it must be so charged in the 
warrant or bill of indictment, and the omission 
of such allegation is fatal. State v. Vanderlip, 
225 N.C. 610, 35 S.E.2d 885 (1945); State v. 
Morgan, 226 N.C. 414, 38 S.E.2d 166 (1946); 
State v. Moore, 238 N.C. 743, 78 S.E.2d 914 
(1953). 

The warrant in a prosecution under this and 
the following sections must allege that the 
failure or refusal of defendant to support his 
illegitimate child was willful, and where it does 
not do so, defendant’s motion in arrest of judg- 
ment should be allowed. State v. McLamb, 214 
N.C. 322, 199 S.E. 81 (1938). See State v. 
Tarleton, 208 N.C. 734, 182 S.E. 481 (1935); 
State v. Clarke, 220 N.C. 392, 17 S.E.2d 468 
(1941); State v. Sturdivant, 220 N.C. 535, 17 
S.E.2d 661 (1941); State v. Coppedge, 244 N.C. 
590, 94 S.E.2d 569 (1956); State v. Smith, 246 
N.C..118, 97 S.E.2d 442 (1957). 

And Proved Beyond Reasonable Doubt. 
— The willfulness of the neglect is an essential 
ingredient of the offense, and as such must not 
only be charged in the bill, but must be proved 
beyond a reasonable doubt. State v. Spillman, 
210 N.C. 271, 186 S.E. 322 (1936); State v. 
Moore, 238 N.C. 743, 78 S.E.2d 914 (1953). 
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“Willful” Defined. — The word “willful,” as 
used in this section, means that the act is done 
purposely and deliberately in violation of the 
law; it means an act done without any lawful 
justification, reason or excuse. State v. Stiles, 
228 N.C. 137, 44 S.E.2d 728 (1947). 

The word “willfully,” as used in the statute, is 
used with the same import as in § 14-322, 
relating to willful abandonment of wife (now 
spouse). State v. Cook, 207 N.C. 261, 176 S.E. 
757 (1934). 

A defendant’s willful failure and refusal to 
support his illegitimate child means an inten- 
tional neglect or refusal. State v. McDay, 232 
N.C. 388, 61 S.E.2d 86 (1950). 

Willful Neglect Must Follow Demand for 
Support. — In order to support a finding of 
willful nonsupport of an illegitimate child by 
the father, the State must prove beyond a 
reasonable doubt that the mother of the child 
or, under certain circumstances, the director of 
social services has, after the child was born and 
before the prosecution was commenced, made 
demand upon the father for support, and after 
such demand and before prosecution, the father 
willfully neglected and refused to provide ade- 
quate support according to his means and con- 
dition and the necessities of the child. State v. 
Ellis, 262 N.C. 446, 137 S.E.2d 840 (1964). 

Willfulness Not Presumed from Failure 
to Support. — Construing the word “willful” in 
light of the decided cases, it is clear that one 
cannot be brought within the meaning of the 
statute without proving the criminal intent, 
and that it is error for the court to charge the 
jury that if the defendant failed to support his 
illegitimate child “the presumption is he will- 
fully did so.” State v. Cook, 207 N.C. 261, 176 
S.E. 757 (1934). 

Where a father has failed to pay the child 
support ordered by the court, he may not be 
held in contempt of court and imprisoned or 
punished in any way until a judicial determi- 
nation has been made as to whether he has 
failed willfully to comply; willfulness may not 
be presumed. State v. McCoy, 304 N.C. 363, 283 
S.E.2d 788 (1981). 

No Presumption of Paternity. — To im- 
pose responsibility on a man for the support of 
an illegitimate child, it must first be estab- 
lished that he is the father of the child. The Act 
of 1741 created a conclusive presumption from 
the oath of the mother. This was modified in 
1814 to make a prima facie case by the affidavit 
or oath of the woman. There is now no pre- 
sumption from the affidavit or testimony of the 
mother. State v. Robinson, 245 N.C. 10, 95 
S.E.2d 126 (1956). 

Burden Is on State to Prove Paternity of 
Child and Willful Neglect. — It is not neces- 
sary that defendant’s paternity of the child 
should first be judicially determined, but the 
State must prove on the trial, first, defendant’s 
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paternity of the child, and then his willful 
neglect or refusal to support the child. State v. 
Spillman, 210 N.C. 271, 186 S.E. 322 (1936). 

Since the statute raises no presumption 
against a person accused, the State must over- 
come the presumption of innocence both as to 
the willfulness of the neglect to support the 
legitimate child and defendant’s paternity of 
the child. State v. Spillman, 210 N.C. 271, 186 
S.E. 322 (1936). 

In order to convict defendant under this 
section, the burden is on the State to show not 
only that he is the father of the child and that 
he had refused or neglected to support and 
maintain it, but further, that his refusal or 
neglect was willful, that is, intentionally done, 
“without just cause, excuse or justification,” 
after notice and request for support. State v. 
Hayden, 224 N.C. 779, 32 S.E.2d 333 (1944); 
State v. Stiles, 228 N.C. 137, 44 S.E.2d 728 
(1947); State v. Ellison, 230 N.C. 59, 52 S.E.2d 
9 (1949); State v. Thompson, 233 N.C. 345, 64, 
S.E.2d 157 (1951); State v. Sharpe, 234 N.C. 
154, 66 S.E.2d 655 (1951); State v. Chambers, 
238 N.C. 373, 78 S.E.2d 209 (1953); State v. 
Dixon, 257 N.C. 653, 127 S.E.2d 246 (1962), 

It is as much the duty of the State to estab- 
lish willful failure to support by evidence show- 
ing that fact beyond a reasonable doubt as it is 
to so establish paternity. State v. Dixon, 257 
N.C. 653, 127 S.E.2d 246 (1962). 

In a prosecution under this section, the bur- 
den is upon the State upon defendant’s plea of 
not guilty to prove not only that defendant is 
the father of the child and had refused or 
neglected to support the child, but further that 
his refusal or neglect was willful. State v. Ma- 
son, 268 N.C. 423, 150 S.E.2d 753 (1966). 

But Paternity Need Not Be Relitigated 
on Subsequent Prosecution. — Upon a pros- 
ecution for a subsequent willful neglect or re- 
fusal to support, the accused is not entitled to 
have the question of paternity relitigated. State 
v. Ellis, 262 N.C. 446, 187 S.E.2d 840 (1964); 
State v. Garner, 34 N.C. App. 498, 238 S.E.2d 
653 (1977), cert. denied, 294 N.C. 184, 241 
S.E.2d 519 (1978). 

Once the question of paternity has been de- 
termined, the accused is not entitled to have 
the question of paternity relitigated upon a 
subsequent prosecution for later willful neglect 
or refusal to support his illegitimate children. 
State v. Green, 8 N.C. App. 234, 174 S.E.2d 8, 
aff'd, 277 N.C. 188, 176 S.E.2d 756 (1970). 

Upon a subsequent prosecution of an alleged 
father, the question of paternity, necessarily 
determined against him in the previous crimi- 
nal action, need not be relitigated, that ques- 
tion being res judicata. Tidwell v. Booker, 290 
N.C. 98, 225 S.E.2d 816 (1976). 

Guilty Verdict as Finding of Paternity. — 
A general verdict of “guilty” or “guilty as 
charged” to a valid charge of violation of this 
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section is adequate as a finding of paternity. 
State v. Golden, 40 N.C. App. 37, 251 S.E.2d 
875 (1979). 

A judgment as of nonsuit in a prosecu- 
tion under this section does not constitute 
an adjudication on the issue of paternity 
and will not support a plea of former acquittal 
in a subsequent prosecution under the statute, 
the offense being a continuing one. State v. 
Robinson, 236 N.C. 408, 72 S.E.2d 857 (1952). 
See also, State v. Perry, 241 N.C. 119, 84 S.E.2d 
329 (1954); State v. Ferguson, 243 N.C. 766, 92 
S.E.2d 197 (1956). 


Il. AFFIDAVIT, WARRANT AND 
INDICTMENT. 


Affidavit Supporting Warrant Must 
Name Defendant. — Where, in the affidavit 
upon which a warrant charging unlawful fail- 
ure to support an illegitimate child is based, the 
name of the defendant does not appear, then 
the warrant does not charge the defendant with 
a crime, and judgment must be arrested. State 
v. Satterfield, 8 N.C. App. 597, 174 S.E.2d 640 
(1970). 

And Warrant Must Charge Him with Re- 
fusal to Support Child. — The begetting of 
an illegitimate child is not of itself a crime, and 
a warrant charging defendant with being the 
putative father of an unborn, illegitimate child 
is insufficient to support a prosecution under 
this statute, nor is such insufficiency cured by 
an amendment allowing the word “willful” to be 
inserted therein, in the absence of an amend- 
ment alleging the birth of the child and defen- 
dant’s refusal to support the child. State v. 
Tyson, 208 N.C. 231, 180 S.E. 85 (1935). See 
also, State v. Thompson, 233 N.C. 345, 64 
S.E.2d 157 (1951); State v. Robinson, 236 N.C. 
408, 72 S.E.2d 857 (1952); State v. Chambers, 
238 N.C: 373, 78'S.E.2d 209 (1953). 

Where the warrant upon which defendant 
was tried was insufficient to charge any crime, 
defendant’s motion in arrest of judgment 
should have been allowed, since the defect was 
one appearing on the face of the record. Thus 
the failure of the warrant to charge defendant 
with willful failure to support his illegitimate 
child was not cured by the charge or verdict, 
where the warrant failed to charge any crimi- 
nal offense. State v. Tyson, 208 N.C. 231, 180 
S.E. 85 (1935). 

The charge must be supported by the 
facts as they existed at the time it was 
formally laid in the court, and cannot be 
supported by evidence of willful failure super- 
vening between the time the charge was made 
and time of trial, at least when the trial is had 
upon the original warrant. State v. Sharpe, 234 
N.C. 154, 66 S.E.2d 655 (1951); State v. Cham- 
bers, 238 N.C. 373, 78 S.E.2d 209 (1953); State 
v. Ingle, 20 N.C. App. 50, 200 S.E.2d 427 (1973); 
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State v. Killian, 61 N.C. App. 155, 300 S.E.2d 
257 (1983). 

Demand for Support Must Have Been 
Made Before Warrant Was Drawn. 
Where, in a prosecution for willful neglect and 
refusal to support an illegitimate child, the 
evidence discloses that no demand for support 
of the child was made upon defendant until 
after the warrant was drawn, nonsuit must be 
entered, since the warrant must be supported 
by the facts as they existed at the time it was 
formally laid and cannot be supported by evi- 
dence of willful failure thereafter. State v. 
Perry, 241 N.C. 119, 84 S.E.2d 329 (1954); State 
v. Ingle, 20 N.C. App. 50, 200 S.E.2d 427 (1973). 

Amendment of Warrant. — The trial court 
has authority to permit the prosecuting attor- 
ney to amend a warrant charging defendant 
with willful failure to support his illegitimate 
child by inserting the word “maintain,” so as to 
charge his willful failure to support and main- 
tain his illegitimate child. State v. Bowser, 230 
N.C. 330, 53 S.E.2d 282 (1949). 

Charging of Specific Date in Indictment. 
— In a prosecution for willful failure and re- 
fusal to support an illegitimate child under this 
and the following sections, an exception on the 
ground that the indictment failed to charge the 
specific date in the month in which the offense 
was alleged to have been committed cannot be 
sustained. State v. Oliver, 213 N.C. 386, 196 
S.E. 325 (1938). 


IV. EVIDENCE AND TESTIMONY. 


Testimony of Prosecutrix That She 
Wrote Defendant Demanding Support for 
Child. — In a prosecution under this section, 
testimony of prosecutrix that she wrote defen- 
dant after the baby was born demanding sup- 
port for it was sufficient upon that question, 
without introduction of the letter in evidence, 
since the testimony was sufficient to support 
the inference that the letter was written before 
the bill of indictment was laid. State v. Cham- 
bers, 238 N.C. 373, 78 S.E.2d 209 (1953). 

As to nonadmissibility of testimony of 
prosecutrix as to nonaccess of husband 
prior to enactment of § 8-27.2, see State v. 
Bowman, 230 N.C. 203, 52 S.E.2d 345 (1949). 

Cross-Examination as to Failure to 
Make Blood Test. — It was held competent 
upon the trial of a prosecution under this sec- 
tion for the prosecuting attorney to ask defen- 
dant upon cross-examination if the reason 
blood test was not made was because defendant 
knew the baby was his, the matter being within 
the bounds of a fair cross-examination. The 
legal principles relating to the purpose and 
value of a blood test were not relevant upon 
objection to the cross-examination. State v. 
Chambers, 238 N.C. 373, 78 S.E.2d 209 (1953). 

Evidence Held Sufficient. — Evidence in 
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prosecution of defendant for willful neglect or 
refusal to support his illegitimate child held 
sufficient to overrule motions to nonsuit. State 
v. Bowser, 230 N.C. 330, 53 S.E.2d 282 (1949). 

In a prosecution under this section, the evi- 
dence was held sufficient to carry the case to 
the jury. State v. Humphrey, 236 N.C. 608, 73 
S.E.2d 479 (1952). ‘ 

Evidence held sufficient to show failure to 
support at time warrant was issued. State v. 
Sharpe, 234 N.C. 154, 66 S.E.2d 655 (1951). 

Admission into evidence of a motel 
guest registration card purportedly bearing 
the defendant’s signature was error requiring a 
new trial where there was no evidence identi- 
fying the handwriting or identifying defendant 
as either the man who registered under the 
name appearing on the card or the man to 
whom a room was assigned, and where it was 
the only direct evidence, other than the prose- 
cuting witness’ testimony, bearing on whether 
defendant had had intercourse with her. State 
v. Smith, 59 N.C. App. 732, 297 S.E.2d 771 
(1982). 


V. INSTRUCTIONS, SUBMISSION TO 
JURY, AND VERDICT. 


Instruction as to Willfulness. — Willful- 
ness in refusal to support one’s illegitimate 
child is an essential ingredient of the offense 
denounced by this section, which must be 
proven beyond a reasonable doubt; and instruc- 
tions which fail to so charge deprive defendant 
of his right to have the jury consider his will- 
fulness as an issuable fact. State v. Hayden, 224 
N.C. 779, 32 S.E.2d 333 (1944). 

In a prosecution under this section, an in- 
struction defining the term “willfully” as 
“wrongfully and unjustifiably, without valid 
and good excuse,” instead of as an intentional 
neglect or refusal, would be held for reversible 
error. State v. McDay, 232 N.C. 388, 61 S.E.2d 
86 (1950). 

In a prosecution under this section, an in- 
struction that the jury was to find defendant 
guilty if it found from the evidence beyond a 
reasonable doubt that defendant was the father 
of the child, without submitting the question of 
whether defendant willfully refused to support 
the child, constituted prejudicial error. State v. 
Mason, 268 N.C. 423, 150 S.E.2d 753 (1966). 

Failure to Charge as to Necessity of No- 
tice and Demand for Support. — Failure of 
the court to charge that there was no obligation 
upon defendant to support the child in question 
until he had been given notice that he was the 
father and demand was made upon him for 
support could not be held prejudicial where 
there was evidence of notice and demand prior 
to issuance of the warrant and the court cate- 
gorically charged that the jury had to be satis- 
fied beyond a reasonable doubt that defendant 
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was the father of the child and that he know- 
ingly, intentionally and with stubborn and will- 
ful purpose refused to support the child before 
they could return a verdict of guilty. State v. 
Humphrey, 236 N.C. 608, 73 S.E.2d 479 (1952). 

Submission of Interrogatories or Issues 
Is Virtually Necessary. — The submission of 
issues in prosecutions under this section is, as a 
practical matter, almost a necessity. State v. 
Ellis, 262 N.C. 446, 1387 S.E.2d 840 (1964). 

Because of the nature and effect of the ele- 
ments involved. in this section, it would be 
difficult to properly try a case pursuant to this 
statute without submitting to the jury either 
oral interrogatories or written issues. State v. 
Ellis, 262 N.C. 446, 137 S.E.2d 840 (1964). 

Unless Paternity Has Previously Been 
Determined. — If the question of paternity 
has been previously determined adversely to 
the accused, the case could well be tried solely 
upon the general issue of guilt. State v. Ellis, 
262 N.C. 446, 137 S.E.2d 840 (1964). 

And Submission of Interrogatories or 
Issues Is Approved. — The submission of 
interrogatories or issues in criminal prosecu- 
tions under this section is now the approved 
practice, the questions and answers being 
treated as a special verdict. State v. McKee, 269 
N.C. 280, 152 S.E.2d 204 (1967). 

The practice of submitting written issues in 
cases charging violation of this section is 
strongly commended. State v. Lynch, 11 N.C. 
App. 482, 181 S.E.2d 186 (1971). 

Although a general verdict of “guilty” or 
“guilty as charged” may be proper, it is not 
required. Indeed, the preferred practice in 
cases charging a violation of this section calls 
for the submission of written issues to the jury. 
State v. Hobson, 70 N.C. App. 619, 320 S.E.2d 
319 (1984). 

A jury’s verdict based on issues submit- 
ted to it should include an individual de- 
termination of four issues. First, is defen- 
dant a parent of the illegitimate child in 
question? Second, did defendant receive notice 
and demand for support? Third, did defendant 
willfully neglect or refuse to provide adequate 
support for the child? Lastly, if the answers to 
the preceding are yes, is defendant guilty of 
willful neglect or refusal to maintain and pro- 
vide adequate support for his illegitimate child? 
Such a verdict of the jury is in the nature of a 
special verdict and, when attempted, must re- 
veal that all issues of ultimate material fact 
have been resolved against defendant. State v. 
Hobson, 70 N.C. App. 619, 320 S.E.2d 319 
(1984). 

Verdict upon Proper Issues Is Sufficient 
Without General Verdict of Guilty. — A 
verdict upon the issues of paternity and non- 
support, if resolved in favor of the State, is 
sufficient to support a judgment against defen- 
dant without a general verdict by the jury of 
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guilty. This does not contravene the provisions 
of the North Carolina Constitution requiring 
trial and verdict by jury in criminal cases. State 
v. Ellis, 262 N.C. 446, 137 S.E.2d 840 (1964), 
holding findings in special verdict deficient and 
granting a new trial. 

A jury verdict must unambiguously 
state that defendant has been found guilty 
of a crime. State v. Hobson, 70 N.C. App. 619, 
320 S.E.2d 319 (1984). 

A general verdict of “guilty” or “guilty as 
charged” is sufficient when a defendant is 
properly charged under this section. However, 
when the jury undertakes to spell out its ver- 
dict without specific reference to the charge, it 
is essential that the spelling be correct. State v. 
Hobson, 70 N.C. App. 619, 320 S.E.2d 319 
(1984). 

Verdict Must Find Willful Nonsupport. 
— Willfulness is an essential element of the 
offense denounced by this section, and a verdict 
“guilty of failure to support and maintain his 
bastard child” was insufficient to support a 
judgment. State v. Allen, 224 N.C. 530, 31 
S.E.2d 530 (1944). 

If a jury finds that the accused is a parent of 
the child but that he has not willfully failed or 
refused to support the child, there can be no 
conviction, for no crime has been committed. 
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State v. Ellis, 262 N.C. 446, 137 S.E.2d 840 
(1964). 

Verdict Held Insufficient. — A verdict of 
“guilty of willful nonsupport of illegitimate 
child” was insufficient in that it failed to fix the 
paternity of the child. State v. Ellison, 230 N.C. 
59, 52 S.E.2d 9 (1949). 

A verdict of “guilty of the charge of bastardy” 
would not support a judgment in a prosecution 
under this section. State v. Dixon, 257 N.C. 653, 
127 S.E.2d 246 (1962). 

Where the nonsupport issue submitted was, 
“Has the defendant. . . willfully neglected and 
refused to support and maintain said illegiti- 
mate child?”, an affirmative answer did not 
supply the information as to whether demand 
was made, or, if made, whether it was before or 
after the prosecution was commenced. Because 
of the deficiency of the findings in the special 
verdict, there had to be a new trial. State v. 
Ellis, 262 N.C. 446, 1387 S.E.2d 840 (1964). 

A verdict of “guilty of non-support of illegiti- 
mate child” was held improper and was set 
aside where it neither alluded generally to the 
warrant nor used specific language sufficient to 
show a conviction of the offense charged. State 
v. Hobson, 70 N.C. App. 619, 320 S.E.2d 319 
(1984). 


§ 49-3. Place of birth of child no consideration. 


The provisions of this Article shall apply whether such child shall have been 
begotten or shall have been born within or without the State of North Carolina: 
Provided, that the child to be supported is a bona fide resident of this State at 
the time of the institution of any proceedings under this Article. (1933, c. 228, 
s. 2.) 


CASE NOTES 


Applied in State v. Tickle, 238 N.C. 206, 77 
S.E.2d 632 (1953); Tickle v. North Carolina, 346 
U.S. 938, 74S. Ct. 378, 98 L. Ed. 426 (1954). 


§ 49-4. When prosecution may be commenced. 


The prosecution of the reputed father of an illegitimate child may be 
instituted under this Chapter within any of the following periods, and not 
thereafter: 

(1) Three years next after the birth of the child; or 

(2) Where the paternity of the child has been judicially determined within 
three years next after its birth, at any time before the child attains the 
age of 18 years; or 

(3) Where the reputed father has acknowledged paternity of the child by 
payments for the support thereof within three years next after the 
birth of such child, three years from the date of the last payment 
whether such last payment was made within three years of the birth 
of such child or thereafter: Provided, the action is instituted before the 
child attains the age of 18 years. 
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The prosecution of the mother of an illegitimate child may be instituted 
under this Chapter at any time before the child attains the age of 18 years. 
(1983)-c) 228s. 3193900, 2Yi, 8430321945, o7 1053; 1951) c. 1b47's72.) 


Legal Periodicals. — As to the effect of the 
1945 amendment to this section, see 23 N.C.L. 
Rev. 331 (1945). 


For survey of constitutional law in 1982, see 
61 N.C.L. Rev. 1052 (1983). 


CASE NOTES 


Editor’s Note. — Some of the cases cited 
below were decided under former statutory pro- 
VISiONs. 

Constitutionality. — The three-year stat- 
ute of limitations contained in subdivision (1) of 
this section for prosecutions under § 49-2 does 
not violate the equal protection clause of the 
federal Constitution on grounds that it pre- 
scribes a limitations period for the prosecution 
of persons who willfully fail to support their 
illegitimate children, whereas there is no limi- 
tations period for the prosecution under § 14- 
322(d) of persons who willfully fail to support 
their legitimate children. State v. Beasley, 57 
N.C. App. 208, 290 S.E.2d 730, appeal dis- 
missed and cert. denied, 306 N.C. 559, 294 
SB 2d 220 tLooa) 

There is no statute of limitations as such 
affecting a father’s duty to support his 
illegitimate children. That duty continues 
throughout the child’s minority. Bertie- 
Hertford Child Support Enforcement Agency ex 
rel. Souza v. Barnes, 80 N.C. App. 552, 342 
S.E.2d 579 (1986). 

As to the inapplicability of statute limit- 
ing criminal prosecutions for misdemean- 
ors to two years to proceedings under the 
former statute, see State v. Hedgepeth, 122 
N.C. 1039, 30 S.E. 140 (1898); State v. Perry, 
122 N.C. 1048, 30 S.E. 139 (1898). 

This section cannot be limited to pro- 
ceedings to establish paternity. Its lan- 
guage is clear, positive and unbending. It seems 
to have been taken from C.S., § 274, of the old 
law, which was held to supersede the general 
statute of limitations on the subject. State v. 
Bradshaw, 214 N.C. 5, 197 S.E. 564 (1938). 

Maximum time for prosecution was for- 
merly six years from birth. State v. Killian, 
217 N.C. 339, 7 S.E.2d 702 (1940). 

The failure to support an illegitimate 
child is a continuing offense, and the date 
such child was born is immaterial, provided the 
action is instituted within the time prescribed 
by this section and that demand for the support 
of such child was made a reasonable time 
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before the action was instituted. State v. 
Womack, 251 N.C. 342, 111 S.E.2d 332 (1959). 

A proceeding to establish paternity of an 
illegitimate child and to prosecute father 
who willfully neglects or refuses to support and 
maintain the same may be instituted at any 
time within three years after the birth of the 
child. State v. Moore, 222 N.C. 356, 23 S.E.2d 
31 (1942). 

Where the question of paternity is judi- 
cially determined within three years after 
the birth of the illegitimate child, the defendant 
may thereafter be prosecuted for his willful 
neglect and refusal to support the child. State v. 
Robinson, 245 N.C. 10, 95 S.E.2d 126 (1956). 

Acknowledgment Made More Than 
Three Years from Birth Does Not Prevent 
Running of Statute. — Where acknowledg- 
ment of the paternity of a child has been made 
by payments for its support within three years 
from the date of its birth, prosecution for non- 
support may be brought within three years 
thereafter, but a later acknowledgment, made 
more than three years from the birth, will not 
avail to prevent the running of the statute. 
State v. Hodges, 217 N.C. 625, 9 S.E.2d 24 
(1940). 

Proof Required Under Subdivision (3). 
— Where prosecution was not begun within 
three years after the birth, and paternity was 
not judicially determined within that time, the 
State had to meet the requirements of subdivi- 
sion (3) of this section and prove not only that 
defendant made payments for the child’s sup- 
port within the three years after its birth, but 
also that the warrant was issued within three 
years from the date of the last payment. State v. 
McKee, 269 N.C. 280, 152 S.E.2d 204 (1967). 

Applied in State v. Caudill, 68 N.C. App. 
268, 314 S.E.2d 592 (1984). 

Stated in Durham County Dep’t of Social 
Servs. v. Williams, 52 N.C. App. 112, 277 S.E.2d 
865 (1981). 

Cited in State v. Coffey, 3 N.C. App. 133, 164 
S.E.2d 39 (1968). 
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§ 49-5. Prosecution; death of mother no bar; determina- 
tion of fatherhood. 


Proceedings under this Article may be brought by the mother or her personal 
representative or, if the child is likely to become a public charge, the director 
of social services or such person as by law performs the duties of such official 
in said county where the mother resides or the child is found. Proceedings 
under this Article may be brought in the county where the mother resides or is 
found, or in the county where the putative father resides or is found, or in the 
county where the child is found. The fact that the child was born outside of the 
State of North Carolina shall not be a bar to proceedings against the putative 
father in any county where he resides or is found, or in the county where the 
mother resides or the child is found. The death of the mother shall in no wise 
affect any proceedings under this Article. Preliminary proceedings under this 
Article to determine the paternity of the child may be instituted prior to the 
birth of the child but when the judge or court trying the issue of paternity 
deems it proper, he may continue the case until the woman is delivered of the 
child. When a continuance is granted, the courts shall recognize the person 
accused of being the father of the child with surety for his appearance, either 
at the next session of the court or at a time to be fixed by the judge or court 
granting a continuance, which shall be after the delivery of the child. (1933, c. 
228, s. 4; 1961, c. 186; 1969, c. 982; 1971, c. 1185, s. 18; 1981, c. 599, s. 13.) 


CASE NOTES 


Editor’s Note. — Some of the cases cited State v. Robinson, 245 N.C. 10, 95 S.E.2d 126 
below were decided under former statutory pro- (1956). 


visions. It would seem that in a preliminary proceed- 

Institution of Proceedings. — The provi- ing under this section a continuance until the 
sion that proceedings under this section can birth of the child would be required when a 
only be instituted by the mother or her personal —_ defendant requests a blood-grouping test under 


representative or by the director of social ser- g§ 49-7. State v. Morgan, 31 N.C. App. 128, 228 
vices is applicable both to preliminary proceed- gf 9q 523 (1976). 


ings to determine paternity and to proceedings 
involving the completed crime. State  v. 
Robinson, 245 N.C. 10, 95 S.E.2d 126 (1956). 

The affidavit initiating the prosecution may 
be made by the mother or the director of social 
services. State v. Dixon, 257 N.C. 653, 127 
S.E.2d 246 (1962). 

Mother may decide whether to call upon 
father for assistance. In the event that she 
elects not to make the demand, her election will 
be respected unless the child is likely to become Re ; 
a public charge, in which case the director of PFOV1SI0NS in the appearance bond as to the 
social services may proceed. State v. Dixon, 257 surety’s liability had been discharged. State v. 
N.C. 653, 127 S.E.2d 246 (1962). Carnegie, 193 N.C. 467, 137 S.E. 308 (1927). 

Joining of Mother in Prosecution Is Not Death of Child. — What kind of order 
Required. — Prosecution of the alleged father should be entered where the child dies pending 
for violation of § 49-2 may be initiated by the trial is in the discretion of the judge. The 
mother, but her joining therein is not a prereq- former statute seemed to require an order in 
uisite to the validity of the prosecution. Tidwell every case. State v. Beatty, 66 N.C. 648 (1872). 
v. Booker, 290 N.C. 98, 225 S.E.2d 816 (1976). Consideration for Promise of Father to 

Continuance Until After Birth of Child. Support Child. —- Where the mother of an 
— By express statutory language preliminary _ illegitimate child had refrained from enforcing 
proceedings to determine the paternity of a maintenance thereof under the former statute, 
child may be initiated and determined before this was held to constitute consideration to 
the birth of the child. A continuance of the support an action on a promise of the father to 
proceedings until after the birth of the child support and educate the child. Thyer v. Thyer, 
rests in the sound discretion of the trial court. 189 N.C. 502, 127 S.E. 553 (1925). 


Rights of Surety. — The surety on the 
appearance bond of the defendant, who, in 
bastardy proceedings under the former law, 
appealed from a justice of the peace to the 
county court, which remanded the cause for 
want of jurisdiction, could insist upon the exact 
terms of his bond; and where the defendant had 
been legally convicted and had served his term 
as the law provided on failing to pay the allow- 
ance made to the prosecutrix, costs, etc., the 
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§ 49-6. Mother not excused on ground of self-incrimina- 
tion; not subject to penalty. 


No mother of an illegitimate child shall be excused, on the ground that it 
may tend to incriminate her or subject her to a penalty or a forfeiture, from 
attending and testifying, in obedience to a subpoena of any court, in any suit 
or proceeding based upon or growing out of the provisions of this Article, but no 
such mother shall be prosecuted or subjected to any penalty or forfeiture for or 
on account of any transaction, matter, or thing as to which, in obedience to a 
subpoena and under oath, she may so testify. (1933, c. 228, s. 5; 1939, c. 217, 
s. 5.) 


§ 49-7. Issues and orders. 


The court before which the matter may be brought shall determine whether 
or not the defendant is a parent of the child on whose behalf the proceeding is 
instituted. After this matter has been determined in the affirmative, the court 
shall proceed to determine the issue as to whether or not the defendant has 
neglected or refused to provide adequate support and maintain the child who 
is the subject of the proceeding. After this matter shall have been determined 
in the affirmative, the court shall fix by order, subject to modification or 
increase from time to time, a specific sum of money necessary for the support 
and maintenance of the child, subject to the limitations of G.S. 50-13.10. The 
amount of child support shall be determined as provided in G.S. 50-13.4(c). The 
order fixing the sum shall require the defendant to pay it either as a lump sum 
or in periodic payments as the circumstances of the case may appear to the 
court. The social security number, if known, of the minor child’s parents shall 
be placed in the record of the proceeding. Compliance by the defendant with 
any or all of the further provisions of this Article or the order or orders of the 
court requiring additional acts to be performed by the defendant shall not be 
construed to relieve the defendant of his or her responsibility to pay the sum 
fixed or any modification or increase thereof. 

The court before whom the matter may be brought, on motion of the State or 
the defendant, shall order that the alleged-parent defendant, the known 
natural parent, and the child submit to any blood tests and comparisons which 
have been developed and adapted for purposes of establishing or disproving 
parentage and which are reasonably accessible to the alleged-parent defen- 
dant, the known natural parent, and the child. The results of those blood tests 
and comparisons, including the statistical likelihood of the alleged parent’s 
parentage, if available, shall be admitted in evidence when offered by a duly 
qualified, licensed practicing physician, duly qualified immunologist, duly 
qualified geneticist or other duly qualified person. The evidentiary effect of 
those blood tests and comparisons and the manner in which the expenses 
therefor are to be taxed as costs shall be as prescribed in G.S. 8-50.1. In 
addition, if a jury tries the issue of parentage, they shall be instructed as set 
out in G.S. 8-50.1. From a finding on the issue of parentage against the 
alleged-parent defendant, the alleged-parent defendant has the same right of 
appeal as though he or she had been found guilty of the crime of willful failure 
to support an illegitimate child. (1933, c. 228, s. 6; 1937, c. 482, s. 2; 1939, c. 
217) 'ss- 1,°45°1944)"c.'40* 1947, 'c. 1014; 1971, c::1185, s. 19; 1975,.c..449, s. 3; 
1971 .:C,'o,8. 2, 49 19,.c. O10,)8.' 2, L987 ic. 139, 8: 1; 1989; c 529.8: 6. 1997-433. 
s. 4.1; 1998-17, s. 1.) 


Editor’s Note. — Session Laws 1998-17,s.1 ments and amendments made by S.L. 1997- 
amended S.L. 1997-433, s. 11.3 to delete the 433. 
June 30, 1998 expiration date for all enact- Legal Periodicals. — For comment on the 
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1937 amendment to this section, see 15 N.C.L. 
Rev. 347 (1937). 

For comment on the 1939 amendment, see 17 
N.C.L. Rev. 351 (1939). 

For comment on the 1945 amendment, see 23 
N.C.L. Rev. 343 (1945). 

For comment on the 1947 amendment, see 25 
N.C.L. Rev. 412 (1947). 
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As to effect of § 8-50.1 on the provision of this 
section as to blood-grouping tests, see 27 N.C.L. 
Rey. 456 (1949). 

For 1984 survey, “Intestate Succession of 
Illegitimate Children in North Carolina,” see 63 
N.C.L. Rev. 1274 (1985). 


CASE NOTES 


As to the construction together of this 
section and § 7A-290, see State v. Coffey, 3 
N.C. App. 133, 164 S.E.2d 39 (1968). 

Continuing Duty to Support. — The pay- 
ment of the lump sum amount ordered pursu- 
ant to this section as a result of a conviction for 
non-support of an illegitimate child does not 
relieve defendant of responsibility for future 
support. Wilkes County ex rel. Child Support 
Enforcement Agency ex rel. Nations v. Gentry, 
311 N.C. 580, 319 S.E.2d 224 (1984). 

This section, read together with § 50-13.7, 
clearly contemplates a continuing obligation on 
the part of the parents of an illegitimate child 
to provide support, including when necessary 
- the modification or increase of payments or- 
dered to satisfy this obligation. Having been 
conclusively determined a “responsible parent,” 
as that term is defined in § 110-129, the father 
of an illegitimate child must necessarily remain 
liable for the future support of his minor child. 
Wilkes County ex rel. Child Support Enforce- 
ment Agency ex rel. Nations v. Gentry, 311 N.C. 
580, 319 S.E.2d 224 (1984). 

Right to Blood Test. — A defendant’s right 
to a blood test to determine parentage is a 
substantial right, and upon defendant’s motion 
the court must order the test when it is possible 
to do so. State v. Fowler, 277 N.C. 305, 177 
S.E.2d 385 (1970); State v. Morgan, 31 N.C. 
App, 128, 228 S.E.2d 523 (1976). 

The 1975 amendment to § 8-50.1 amplifies 
the importance of the right to a blood-grouping 
test under this section. State v. Morgan, 31 
N.C. App. 128, 228 S.E.2d 523 (1976). 

The value of serological blood tests, 
when made and interpreted by specifically 
qualified technicians using approved testing 
procedures and reagents of standard strength, 
is now generally recognized. Such tests, how- 
ever, can never prove the paternity of any 
individual, and they cannot always exclude the 
possibility. Nevertheless, in a significant num- 
ber of cases, they can disprove it. State v. 
Fowler, 277 N.C. 305, 177 S.E.2d 385 (1970). 

The result of a blood test to determine par- 
entage will be either “exclusion of paternity 
demonstrated” or “exclusion of paternity not 
possible.” It has been estimated that by tests 
based upon each of three blood-type classifica- 
tions, A-B-O, M-N, and Rh-hr, a man falsely 
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accused has a 50-55% chance of proving his 
nonpaternity. State v. Fowler, 277 N.C. 305, 177 
S.E.2d 385 (1970). 

The blood-grouping test results are con- 
clusive only in excluding the putative fa- 
ther. The results might show him to have a 
blood type which the father of the child must 
have had; but this only indicates that of all the 
people of that blood type or group, he, as well as 
anyone else with that blood type or group, could 
have been the father of the child. State v. 
Fowler, 277 N.C. 305, 177 S.E.2d 385 (1970). 

Attacking Results of Blood Tests. — The 
only areas in which the results of blood-group- 
ing tests should be open to attack are in the 
method of testing or in the qualifications of the 
persons performing the tests. State v. Fowler, 
277 N.C. 305, 177 S.E.2d 385 (1970). 

It is for the General Assembly to decide 
the weight to be given blood-grouping 
tests. State v. Camp, 286 N.C. 148, 209 S.E.2d 
754 (1974). 

As to the use of blood tests as evidence of 
nonpaternity prior to the 1975 amend- 
ments to this section and § 8-50.1, see State v. 
Fowler, 277 N.C. 305, 177 S.E.2d 385 (1970); 
State v. Camp, 286 N.C. 148, 209 S.E.2d 754 
(1974). 

Death of Child Making Blood Test Im- 
possible. — When the death of the child makes 
a blood test impossible the situation is analo- 
gous to that which occurs when an eyewitness 
to events constituting the basis for an indict- 
ment dies before the accused has interviewed 
him or taken his deposition. It would hardly be 
suggested that to try the defendant after the 
death of that witness would deprive him of due 
process and that therefore the prosecution 
must be dismissed. State v. Fowler, 277 N.C. 
305, 177 S.E.2d 385 (1970), decided prior to the 
1975 amendments to § 8-50.1 and this section. 

To hold that a prosecution under § 49-2 must 
be dismissed when the death of the child de- 
prives the defendant of a blood test would be to 
attach to the test a significance which the 
legislature failed to give it. Even when a blood- 
grouping test demonstrates nonpaternity, the 
law does not make the test conclusive of that 
issue. A fortiori, the absence of a test, which, if 
made, would provide one falsely accused only 
an even chance to prove his nonpaternity, 
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should not result in a dismissal of the action. 
State v. Fowler, 277 N.C. 305, 177 S.E.2d 385 
(1970), decided prior to the 1975 amendments 
to § 8-50.1 and this section. 

An infant’s blood group cannot always 
be established immediately after birth, but 
by the age of six months, an accurate determi- 
nation can always be had. State v. Fowler, 277 
N.C. 305, 177 S.E.2d 385 (1970). 

This section seems to contemplate the 
submission of issues. State v. Ellis, 262 N.C. 
446, 137 S.E.2d 840 (1964). 

Issue of Paternity Must Be Determined 
First. — In a prosecution for willful neglect or 
refusal of alleged father to support his illegiti- 
mate child, the issue of paternity must first be 
determined before and separate from the deter- 
mination of the issue of guilt or innocence of the 
offense charged. State v. Robinson, 236 N.C. 
408, 72 S.E.2d 857 (1952). 

The court is expressly commanded by this 
section to first determine the paternity of the 
child. State v. Robinson, 245 N.C. 10, 95 S.E.2d 
126 (1956). 

Domestic relations court was entitled to de- 
termine paternity of child, even though when 
the affidavit was filed and the warrant was 
issued the defendant had not committed the 
offense of willfully neglecting same, and even 
though the court exceeded its power in ordering 
the defendant to make payments, its determi- 
nation of the facts as to paternity was in effect 
a jury verdict, and constituted a judicial decla- 
ration of the paternity of the child. State v. 
Robinson, 245 N.C. 10, 95 S.E.2d 126 (1956). 

As an affirmative answer to question of 
paternity is an indispensable prerequisite 
to defendant’s conviction on the criminal 
charge. Tidwell v. Booker, 290 N.C. 98, 225 
S.E.2d 816 (1976); Wilkes County ex rel. Child 
Support Enforcement Agency ex rel. Nations v. 
Gentry, 63 N.C. App. 432, 305 S.E.2d 207 
(1983), modified and aff’d, 311 N.C. 580, 319 
S.E.2d 224 (1984). 

Paternity Must Be Established Beyond a 
Reasonable Doubt. — The paternity of a child 
cannot be established by a mere preponderance 
of the evidence, but must be established beyond 
a reasonable doubt. State v. Robinson, 245 N.C. 
10, 95 S.E.2d 126 (1956). 

Form of Verdict. — This section requires 
the court to determine, in the affirmative, first, 
whether or not the defendant is the parent, 
before it proceeds to determine whether or not 
defendant has willfully failed to support his or 
her child. For this reason, the verdict in a 
bastardy action should ordinarily be rendered 
in a special form, upon the submission of sepa- 
rate written issues or interrogatories, or alter- 
natively, if a general verdict is returned, it 
should be accompanied by appropriate findings 
of fact to clarify the precise effect of the judg- 
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ment. Stephens v. Worley, 51 N.C. App. 553, 277 
S.E.2d 81 (1981). 

Appeal on Issue of Parentage Where De- 
fendant Is Acquitted on Charge of Nonsup- 
port. — Under this section, a defendant in a 
prosecution for nonsupport of his illegitimate 
child may appeal from a verdict establishing 
his paternity of the child, notwithstanding the 
fact that the verdict finds him not guilty of 
nonsupport. State v. Clement, 230 N.C. 614, 54 
S.E.2d 919 (1949). 

Even if defendant is found not guilty of 
willfully neglecting or refusing to support his 
illegitimate child, he may nevertheless appeal 
an adverse finding and conclusion that he is the 
parent of such illegitimate child. State v. 
Lambert, 53 N.C. App. 799, 281 S.E.2d 754 
(1981). 

Before the 1947 amendment, which added 
the proviso at the end of this section, it was 
held that where the jury found the defendant to 
be the father of the bastard child, but not guilty 
of nonsupport, this was an acquittal. The de- 
fendant therefore was not entitled to an appeal. 
State v. Hiatt, 211 N.C. 116, 189 S.E. 124 
(1937): 

Modification of Orders. — Where defen- 
dant pleaded guilty and orders were made for 
the support of the child, the court had no 
authority to strike out a plea of guilty or a 
judgment at a former term; but, under this 
section, the court could modify the conditions of | 
the former judgment, or increase from time to - 
time the amount necessary for the child’s sup- 
port. State v. Duncan, 222 N.C. 11, 21 S.E.2d 
822 (1942). 

This section and § 49-8 contemplate initial 
findings and an order of support, subject to 
modification or increase from time to time, to be 
enforced by such prescribed supplemental or- 
ders as the exigencies of the case may require. © 
State v. Dill, 224 N.C. 57, 29 S.E.2d 145 (1944). 

As to jurisdiction over defendant who 
was over 16 years of age during the time he 
was charged with willfully neglecting or refus- 
ing to support his illegitimate child, but was 
under 16 when conception of the child occurred, 
see State v. Bowser, 230 N.C. 330, 53 S.E.2d 282 
(1949). 

Applied in State v. Dixon, 257 N.C. 658, 127 
S.E.2d 246 (1962); State v. Fowler, 9 N.C. App. 
64, 175 S.E.2d 331 (1970); State v. White, 42 
N.C. App. 320, 256 S.E.2d 505 (1979). 

Quoted in State v. Walton, 41 N.C. App. 281, 
254 S.E.2d 661 (1979). 

Stated in State v. Green, 277 N.C. 188, 176 
S.E.2d 756 (1970). 

Cited in State v. Black, 216 N.C. 448, 5 
S.E.2d 313 (1939); State v. Robinson, 248 N.C. 
282, 103 S.E.2d 376 (1958); State v. Garner, 34 
N.C. App. 498, 238 S.E.2d 653 (1977); State v. 
Camp, 299 N.C. 524, 263 S.E.2d 592 (1980). 
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§ 49-8. Power of court to modify orders, suspend sentence, 
etc. 


Upon the determination of the issues set out in G.S. 49-7 and for the purpose 
of enforcing the payment of the sum fixed, the court is hereby given discretion, 
having regard for the circumstances of the case and the financial ability and 
earning capacity of the defendant and his or her willingness to cooperate, to 
make an order or orders upon the defendant and to modify such order or orders 
from time to time as the circumstances of the case may in the judgment of the 
court require subject to the limitations of G.S. 50-13.10. The order or orders 


made in this regard may include any or all of the following alternatives: 
(1) Repealed by Session Laws 1994, Extra Session, c. 14, s. 35. 
(2) Suspend sentence and continue the case from term to term; 
(3) Release the defendant from custody on probation conditioned upon the 
defendant’s compliance with the terms of the probation and the 
payment of the sum fixed for the support and maintenance of the 


child; 


(4) Order the defendant to pay to the mother of the said child the 
necessary expenses of birth of the child and suitable medical attention 


for her; 


(5) Require the defendant to sign a recognizance with good and sufficient 
security, for compliance with any order which the court may make in 
proceedings under this Article. (1938, c. 228, s. 7; 1939, c. 217, s. 6; 
1987, c. 739, s. 2; 1994, Ex. Sess.,’c. 14, s; 35.) 


Local Modification. — Person: 1967, c. 848, 
Side 


CASE 


Editor’s Note. — Many of the cases cited 
below were decided under former statutory pro- 
VISLONS. 

Constitutionality. — Proceedings in bas- 
tardy under the former law, C.S., § 273, for an 
allowance to be made to the woman were civil 
and not criminal, for the enforcement of police 
regulations, and that section was held not to be 
contrary to the provisions of Art. IV, § 27, of the 
Constitution of 1868, relating to jurisdiction of 
justices. Richardson v. Egerton, 186 N.C. 291, 
119 S.E. 487 (1923). 

A judgment for an allowance for the mother 
of an illegitimate child is not a debt arising out 
of contract, to which the protection afforded by 
the inhibition of the constitutional provision 
against imprisonment for debt extends, but is 
rendered as a means of enforcing a legal obli- 
gation and duty imposed by the legislature 
under the police power of the State upon one 
who is responsible for bringing into existence a 
child that may become a burden to society. 
State v. Manuel, 20 N.C. 144 (1888); State v. 
Cannady, 78 N.C. 539 (1878); State v. Parsons, 
115 N.C. 730, 20. S.E. .511, (1894); State. v. 
Wynne, 116 N.C. 981, 21S.E. 35 (1895); State v. 
Nelson, 119 N.C. 797, 25 S.E. 863 (1896). 

Imprisonment of the putative father for fail- 
ure to obey an order of maintenance or give the 
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bond is a matter of legislative discretion, and is 
not imprisonment for debt. State v. Green, 71 
N.C. 172 (1874); State v. Wynne, 116 N.C. 981, 
21 S.E. 35 (1895); State v. Morgan, 141 N.C. 
726, 53 S.E. 142 (1906). 

Punishment for Failure to Support. — 
The only punishment authorized by law for the 
willful failure or neglect to support an illegiti- 
mate child is found in this section and is limited 
at most to six months in prison. State v. Green, 
277 N.C. 188, 176 S.E.2d 756 (1970). 

Six months is the maximum sentence 
permitted by this section. State v. Ellis, 262 
N.C. 446, 187 S.E.2d 840 (1964). 

Work on Roads. — Under former law, when 
there was no house of correction in the county, 
the court could only commit the putative father 
to jail until the performance of the order of 
support. He could not be put to work on roads. 
State v. Addington, 143 N.C. 683, 57 S.E. 398 
(1907). 

For case in which sentence was held 
excessive, see State v. Nelson, 119 N.C. 797, 
25 S.E. 863 (1896). 

Suspension of Execution of Sentence. — 
Upon defendant’s conviction of willful failure to 
support his illegitimate child, the trial court 
has plenary power to suspend execution of 
sentence on condition that defendant pay spec- 


§49-9 


ified sums of money into court for support of his 
child. State v. Bowser, 232 N.C. 414, 61 S.E.2d 
98 (1950). See also, State v. Robinson, 248 N.C. 
282, 103 S.E.2d 376 (1958). 

Effect of Discharge. — After the defendant, 
who had served a 20-day sentence for failure to 
pay under former law, had been discharged, he 
could not be resentenced to the house of correc- 
tion at a subsequent term. State v. Burton, 113 
N.C. 655, 18 S.E. 657 (1893). 

Support Payments Are Not a Fine. — The 
support payments ordered by a court are to be 
paid for the support of the defendant’s minor 
children and are not in the nature of a fine. 
State v. Green, 8 N.C. App. 234, 174 S.E.2d 8, 
aff'd, 277 N.C. 188, 176 S.E.2d 756 (1970). 

Application of Money Paid into Court. — 
This section does not contemplate that money 
paid into court to discharge past due obliga- 
tions should be paid to a person to whom it was 
not due. State v. Fowler, 277 N.C. 305, 177 
S.E.2d 385 (1970). 

When, without compensation, doctors and 
hospitals have performed immediately neces- 
sary services incident to the birth of a child and 
its subsequent welfare, public policy and simple 
justice require that money paid into court for 
them be disbursed directly to them; in no other 
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way can their interests be protected. State v. 
Fowler, 277 N.C. 305, 177 S.E.2d 385 (1970). 

Effect of Death of Child. — Under the 
former law, C.S. § 273, the intention was to 
secure to the mother either her probable ex- 
penses or to reimburse her actual outlay, and 
the death of the child when born did not affect 
the right of the mother to “support”; among 
other things, she was entitled to payment for 
medical attention and medicine for herself and 
the burial expenses of the child, consequent 
upon the defendant’s unlawful act. State v. 
Addington, 143 N.C. 683, 57 S.E. 398 (1907). 

Mother as Creditor of Father. — The 
mother of an illegitimate child, to whom an 
allowance has been made in bastardy proceed- 
ings, is such a creditor of the father of her child 
as to permit her to oppose the insolvent’s dis- 
charge by suggesting fraud in answer to his 
petition. State v. Parsons, 115 N.C. 730, 20 S.E. 
511 (1894). 

Stated in Wake County ex rel. Carrington v. 
Townes, 53 N.C. App. 649, 281 S.E.2d 765 
(1981). 

Cited in State v. Green, 277 N.C. 188, 176 
S.E.2d 756 (1970); State v. Lee, 40 N.C. App. 
165, 252 S.E.2d 225 (1979); Bell v. Martin, 299 
N.C. 715, 264 S.E.2d 101 (1980). 


§ 49-9. Bond for future appearance of defendant. 


At the preliminary hearing of any case arising under this Article it shall be 
the duty of the court, if it finds reasonable cause for holding the accused for a 
further hearing, to require a bond in the sum of not less than one hundred 
dollars ($100.00), conditioned upon the reappearance of the accused at the 
further hearing under this Article. This bond and all other bonds provided for 
in this Article shall be justified before, and approved by, the court or the clerk 
thereof. (1933, c. 228, s. 8.) 


ARTICLE 2. 
Legitimation of Illegitimate Children. 


§ 49-10. Legitimation. 


The putative father of any child born out of wedlock, whether such father 
resides in North Carolina or not, may apply by a verified written petition, filed 
in a special proceeding in the superior court of the county in which the putative 
father resides or in the superior court of the county in which the child resides, 
praying that such child be declared legitimate. The mother, if living, and the 
child shall be necessary parties to the proceeding, and the full names of the 
father, mother and the child shall be set out in the petition. A certified copy of 
a certificate of birth of the child shall be attached to the petition. If it appears 
to the court that the petitioner is the father of the child, the court may 
thereupon declare and pronounce the child legitimated; and the full names of 
the father, mother and the child shall be set out in the court order decreeing 
legitimation of the child. The clerk of the court shall record the order in the 
record of orders and decrees and it shall be cross-indexed under the name of 
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the father as plaintiff or petitioner on the plaintiff’s side of the cross-index, and 
under the name of the mother, and the child as defendants or respondents on 
the defendants’ side of the cross-index. (Code, s. 39; Rev., s. 263; C.S., s. 277; 
194.7 ¢y.608, Sab OTe nto LD L14C 80,480 bbe) 


Cross References. — For constitutional 
prohibition against private laws legitimating 
persons not born in lawful wedlock, see N.C. 
Const., Art. II, § 24(1)(n). As to legitimation 
procedure when mother is married, see § 49- 
ie 


Legal Periodicals. — For a brief account of 
the 1947 amendments to this Article, see 25 
N.C.L. Rev. 414 (1947). 

For article, “The Parental Rights of Unwed 
Fathers: A Developmental Perspective,” see 20 
N.C. Cent. L.J. 45 (1992). 


CASE NOTES 


Sections 29-19, 49-10 through 49-12 and 
49-14 through 49-16, construed together, 
do not violate the equal protection clause 
of the United States Constitution. Mitchell v. 
Freuler, 297 N.C. 206, 254 S.E.2d 762 (1979). 

But Requirement That Child’s Surname 
Be Changed Is Invalid. — The valid purpose 
served by this section and § 49-13 of establish- 
ing the filial relationship between illegitimate 
children and their fathers is not enhanced, 
advanced or served in any useful or justifiable 
way by the additional requirement that the 
child’s surname be changed to that of the fa- 
ther; such a requirement denies the mother of 
an illegitimate child the equal protection of the 
laws, and because it requires arbitrary action 
on the part of an agency of the State, it denies 
such mothers a protected liberty interest with- 
out due process of law. Jones v. McDowell, 53 
N.C. App. 434, 281 S.E.2d 192 (1981). 

Section Read in Conjunction with Stat- 
utes Applicable to Special Proceedings. — 
This section, as a special proceeding, should 
provide procedural mechanisms for the full and 
fair resolution of cases. To ensure the parties’ 
right to a trial by jury, this section can and 
should be read in conjunction with the proce- 
dural statutes that apply to all special proceed- 
ing. In re Locklear, 314 N.C. 412, 334 S.E.2d 46 
(1985). 

Legitimation Procedure Within Juris- 
diction of Superior Court Clerk. — The 
legitimation procedure, which is identified in 
this section as a special proceeding in the 
superior court of the county in which the puta- 
tive father resides, is within the jurisdictional 
purview of the clerk of superior court. In re 
Locklear, 314 N.C. 412, 334 S.E.2d 46 (1985). 

The clerks of superior court have authority, 
pursuant to this section, to enter an order 
legitimating a minor child of a man who alleges 
that he is the child’s natural father, where the 
child is presumed to be legitimate because he 
was born to his mother while she was lawfully 
married to another man, provided that the 
issue of paternity must be submitted to and 
decided by a jury after the child and the hus- 
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band have been properly made parties to the 
proceeding. In re Locklear, 314 N.C. 412, 334 
S.E.2d 46 (1985). 

Purpose of Procedure for Legitimation. 
— By specifying the manner and time in which 
an illegitimate child may establish his pater- 
nity, this State has sought (1) to mitigate the 
hardships created by former law (which permit- 
ted illegitimate children to inherit only from 
the mother and from each other); (2) to equal- 
ize, insofar as practical, the inheritance rights 
of legitimate and illegitimate children; and (3) 
at the same time, to safeguard the just and 
orderly disposition of a decedent’s property and 
the dependability of titles passing under intes- 
tate laws. Mitchell v. Freuler, 297 N.C. 206, 254 
S.E.2d 762 (1979). 

There are several ways to legitimate 
children in North Carolina: 1) verified petition 
filed with the superior court by the putative 
father, 2) subsequent marriage of the parents, 
or 3) civil action to establish paternity. Helms v. 
Young-Woodard, 104 N.C. App. 746, 411 S.E.2d 
184 (1991), cert. denied, 331 N.C. 117, 414 
S.E.2d 756, 506 U.S. 829, 113 S. Ct. 91, 121 L. 
Ed. 2d 53 (1992). 

Phrase “born out of wedlock” should 
refer to the status of the parents of the 
child in relation to each other. In re Locklear, 
314 N.C. 412, 334 S.E.2d 46 (1985). 

A child born to a married woman, but 
begotten by one other than her husband, 
is a child “born out of wedlock.” In re Locklear, 
314 N.C. 412, 334 S.E.2d 46 (1985). 

Effect of Legitimation on Prior Consent 
to Adoption. — A legitimation proceeding 
brought under this section by the putative 
father of a child born out of wedlock, wherein 
the child was declared legitimate, had no effect 
upon the prior written consent to adoption 
given by the unwed mother under § 48-6. In re 
Doe, 11 N.C. App. 560, 181 S.E.2d 760, cert. 
denied and appeal dismissed, 279 N.C. 394, 183 
S.E.2d 244 (1971). See § 49-13.1. 

Statute Inoperative After Death of Fa- 
ther. — Both the North Carolina legitimation 
and paternity statutes are inoperative after the 
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death of the father. Tucker v. City of Clinton, 
120 N.C. App. 776, 463 S.E.2d 806 (1995). 

Petition to Be Filed by Father Only. — 
This statute unambiguously limits the person 
who may file a legitimation petition to the 
putative father of any child born out of wedlock; 
thus, the putative grandfather lacked standing 
to attempt legitimation. Tucker v. City of 
Clinton, 120 N.C. App. 776, 463 S.E.2d 806 
(1995). 

Subsequently Filed Affidavit Did Not Re- 
late Back to Original Filing Date. — Where 
termination order, later held to be invalid for 
failure to use due diligence in ascertaining 
putative father’s address, was filed with adop- 
tion petition in lieu of affidavit required by 
§ 48-13, a subsequently filed affidavit did not 
relate back to original filing date of petition so 
as to cut off rights of putative father who filed 
legitimation petition to this section before affi- 
davit was filed. In re Adoption of Clark, 327 
N.C. 61, 393 S.E.2d 791 (1990). 

Petition Addressed Directly to Judge. — 
A decree of legitimation was not void upon the 
ground that the petition should have been orig- 
inally addressed to the clerk of the court, in- 
stead of directly to the judge. Dunn v. Dunn, 
199 N.C. 535, 155 S.E. 165 (1930). 

Child Is Necessary Party. — Under this 
section, the child is a necessary party to the 
proceeding. In re Locklear, 314 N.C. 412, 334 
S.E.2d 46 (1985). 

Married Woman’s Husband Should Be 
Summoned. — As a potentially adverse party 
in a special proceeding under this section 
brought by natural father of child whose 
mother was married to another man at the time 
of his conception and birth, the married wom- 
an’s husband should be construed as one of the 
respondents on whom summons must be 
served. In re Locklear, 314 N.C. 412, 334 S.E.2d 
46 (1985). See also § 49-12.1. 

Summons Procedure Governed by § 1- 
393. — The requirement that a summons be 
served upon the man to whom the child’s 
mother was married when the child was con- 
ceived and born would be governed by § 1-393. 
In re Locklear, 314 N.C. 412, 334 S.E.2d 46 
(1985). 

Standard of Proof. — This section, just as 
§ 49-14, requires proof beyond a reasonable 
doubt to establish paternity in rebuttal of the 
presumption of legitimacy arising from the law- 


ART. 2. LEGITIMATION 


§49-11 


ful marriage of child’s mother to man other 
than its natural father. In re Locklear, 314 N.C. 
412, 334 S.E.2d 46 (1985). But see now § 49- 
12.1(e). 

Presumption of Legitimacy Where 
Child’s Mother Is Married. — Because of the 
strong presumption of legitimacy involved 
where mother of child is married, the lawful 
husband of the mother has an obvious interest 
in a legitimation proceeding involving a child 
born to his wife while the two were married. 
The rebuttal of this presumption should be 
presented to and resolved by a jury to ensure 
that the parties’ rights are adequately pro- 
tected. In re Locklear, 314 N.C. 412, 334 S.E.2d 
46 (1985). 

Man Living with Mother for Five Years 
Preceding Child’s Birth Was Putative Fa- 
ther. — Petitioner, who had lived openly and 
notoriously in an adulterous relationship with 
the mother of child (born in 1965) since 1960, 
continuing to maintain and care for the child 
born of that relationship, was the “putative 
father” of the child, rather than the mother’s 
husband, who discontinued living with the 
mother in 1960, years before the child was 
born. In re Locklear, 314 N.C. 412, 334 S.E.2d 
46 (1985). 

Transfer to Civil Docket for Jury Deter- 
mination of Paternity. — Resolution by a 
jury of the factual issue of paternity, when a 
presumption of legitimacy is involved, may be 
accomplished by transferring the case to the 
civil issue docket for trial at the next ensuing 
session of the superior court pursuant to § 1- 
273 [see now § 1-301.1 et seq.]. Therefore, it is 
not necessary to require that the putative fa- 
ther first file a paternity action under § 49-14 
before proceeding under this section to have 
child legitimated. In re Locklear, 314 N.C. 412, 
334 S.E.2d 46 (1985). 

Applied in Gilliard v. Craig, 331 F. Supp. 587 
(W.D.N.C. 1971), aff’d, 409 U.S. 807, 93 S. Ct. 
39, 34 L. Ed. 2d 66 (1972), rehearing denied, 
409 U.S. 1119, 93 S. Ct. 892, 34 L. Ed. 2d 704 
(1973); Craid v. Gilliard, 409 U.S. 807, 93 S. Ct. 
39, 34 L. Ed. 2d 66 (1972). 

Cited in Williamson v. Cox, 218 N.C. 177, 10 
S.E.2d 662 (1940); Conley v. Johnson, 24 N.C. 
App. 122, 210 S.E.2d 88 (1974); Smith v. 
Bumgarner, 115 N.C. App. 149, 443 S.E.2d 744 
(1994); In re Baby Girl Dockery, 128 N.C. App. 
631, 495 S.E.2d 417 (1998). 


§ 49-11. Effects of legitimation. 


The effect of legitimation under G.S. 49-10 shall be to impose upon the father 
and mother all of the lawful parental privileges and rights, as well as all of the 
obligations which parents owe to their lawful issue, and to the same extent as 
if said child had been born in wedlock, and to entitle such child by succession, 
inheritance or distribution, to take real and personal property by, through, and 
from his or her father and mother as if such child had been born in lawful 
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wedlock. In case of death and intestacy, the real and personal estate of such 
child shall descend and be distributed according to the Intestate Succession 
Act as if he had been born in lawful wedlock. (Code, s. 40; Rev., s. 264; C.S., s. 
AZtS 190, 6 O4008.12>. 19890. Cosa een). 19o5, C.Llol, ) 


CASE NOTES 


Constitutionality. — Sections 29-19, 49-10 if such child had been born in lawful wedlock. 
through 49-12 and 49-14 through 49-16, con- Greenlee v. Quinn, 255 N.C. 601, 122 S.E.2d 
strued together, do not violate the equal protec- 409 (1961). 


tion clause of the United States Constitution. The plain intent and language of this section 
Mitchell v. Freuler, 297 N.C. 206, 254 S.E.2d is that a legitimated child shall inherit his 
762 (1979). father’s real estate and be entitled to the per- 


Purpose of Procedure for Legitimation. — gonal estate of his father in the same manner as 
a By specifying the manner and time Le which if it had been born in lawful wedlock. Love v. 
an illegitimate child may establish his pater- Love, 179 N.C. 115, 101 S.E. 562 (1919). 
nity, this State has sought (1) to mitigate the 
hardships created by former law (which permit- 
ted illegitimate children to inherit only from 
the mother and from each other); (2) to equal- 
ize, insofar as practical, the inheritance rights 
of legitimate and illegitimate children; and (3) 
at the same time, to safeguard the just and 
orderly disposition of a decedent’s property and unwed mother under § 48-6. In re Doe, 11 N.C. 
the dependability of titles passing under intes- App. 560, 181 S.E.2d 760, cert. denied and 
tate laws. Mitchell v. Freuler, 297 N.C. 206,254  @Ppeal dismissed, 279 N.C. 394, 183 S.E.2d 244 
S.E.2d 762 (1979). (1971). See § 49-13.1. 

Legitimated Child May Inherit By, Applied in Jones v. McDowell, 53 N.C. App. 
Through and From Parents. — A legiti- 494, 281 5.E.2d 192 (1981). 
mated child shall have the same right to inherit Cited in Settle ex rel. Sullivan v. Beasley, 
by, through and from his father and mother as 309 N.C. 616, 308 S.E.2d 288 (1983). 


Effect of Legitimation on Prior Consent 
to Adoption. — A legitimation proceeding 
brought under § 49-10 by the putative father of 
a child born out of wedlock, wherein the child 
was declared legitimate, had no effect upon the 
prior written consent to adoption given by the 


§ 49-12. Legitimation by subsequent marriage. 


When the mother of any child born out of wedlock and the reputed father of 
such child shall intermarry or shall have intermarried at any time after the 
birth of such child, the child shall, in all respects after such intermarriage be 
deemed and held to be legitimate and the child shall be entitled, by succession, 
inheritance or distribution, to real and personal property by, through, and from 
his father and mother as if such child had been born in lawful wedlock. In case 
of death and intestacy, the real and personal estate of such child shall descend 
and be distributed according to the Intestate Succession Act as if he had been 
born in lawful wedlock. (1917, c. 219, s. 1; C.S., s. 279; 1947, c. 668, s. 2; 1955, 
c.'040, s.-3; 1959, 6.879..8.,112) 


Legal Periodicals. — For survey of 1979 
property law, see 58 N.C.L. Rev. 1509 (1980). 


CASE NOTES 


Constitutionality. — Sections 29-19, 49-10 constitutionality of this section. Bowman v. 
through 49-12 and 49-14 through 49-16, con- Howard, 182 N.C. 662, 110 S.E. 98 (1921). 


strued together, do not violate the equal protec- Purpose of Procedure for Legitimation. 
tion clause of the United States Constitution. | — By specifying the manner and time in which 
Mitchell v. Freuler, 297 N.C. 206, 254 S.E.2d an illegitimate child may establish his pater- 
762 (1979). nity, this State has sought (1) to mitigate the 


Upon the evidence in the case, and the theory hardships created by former law (which permit- 
of the defense, the defendant could not invoke ted illegitimate children to inherit only from 
the doctrine of vested rights so as to contest the | the mother and from each other); (2) to equal- 
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ize, insofar as practical, the inheritance rights 
of legitimate and illegitimate children; and (3) 
at the same time, to safeguard the just and 
orderly disposition of a decedent’s property and 
the dependability of titles passing under intes- 
tate laws. Mitchell v. Freuler, 297 N.C. 206, 254 
S.E.2d 762 (1979). 

Section 49-13 in Pari Materia. — This 
section and § 49-13 regulate the family circle 
and define the rights and responsibilities of 
members of the circle, and must be construed in 
pari materia. Chambers v. Chambers, 43 N.C. 
App. 361, 258 S.E.2d 822 (1979). 

Action Under § 49-14 Prohibited When 
Child Is Legitimated. — If child is legiti- 
mated by virtue of this section, an action under 
§ 49-14 cannot be maintained, as § 49-14 es- 
tablishes a means of support for illegitimate 
children. Lewis v. Stitt, 86 N.C. App. 103, 356 
S.E.2d 398 (1987). 

Strict Construction. — This section is 
strictly construed as being in derogation of the 
common law. In re Estate of Wallace, 197 N.C. 
334, 148 S.E. 456 (1929). 

Retroactivity of Section. — This section, 
by its express terms, is retroactive as well as 
prospective in effect. Stewart v. Stewart, 195 
N.C. 476, 142 S.E. 577 (1928); Greenlee v. 
Quinn, 255 N.C. 601, 122 S.E.2d 409 (1961). 

The provisions of this section are retroactive 
as well as prospective in effect, and a child born 
out of wedlock whose mother married his re- 
puted father prior to the enactment of the 
statute is the heir of his parents who die 
subsequent to its enactment. In re Estate of 
Wallace, 197 N.C. 334, 148 S.E. 456 (1929). 

The legislature has given a new or addi- 
tional meaning to the word “legitimate” as 
used in this section. Although this meaning is 
not strictly within its ordinary definition, the 
courts will adopt the meaning impressed upon 
the word by legislative enactment. Carter v. 
Carter, 232 N.C. 614, 61 S.E.2d 711 (1950). 

“Reputed Father”. — The word “reputed” 
means considered, or generally supposed, or 
accepted by general or public opinion. Bowman 
v. Howard, 182 N.C. 662, 110 S.E. 98 (1921). 

The use of the word “reputed” rather than 
“putative” in this section was intended merely 
to dispense with the absolute proof of paternity, 
so that, if the child is “regarded,” “deemed,” 
“considered,” or “held in thought” by the par- 
ents themselves as their child, either before or 
after marriage, it is legitimate. Carter v. 
Carter, 232 N.C. 614, 61 S.E.2d 711 (1950); 
Chambers v. Chambers, 43 N.C. App. 361, 258 
S.E.2d 822 (1979). 

DNA sampling results may be used to 
rebut the presumption that a child born to a 
married woman is her husband’s child and to 
simultaneously offer evidence that a person 
was “born out of wedlock” within the meaning 
of this section. Batcheldor v. Boyd, 108 N.C. 
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App. 275, 423 S.E.2d 810 (1992), cert. denied, 
333 N.C. 254, 426 S.E.2d 700 (1998). 

Irregularity in divorce proceedings is 
not a ground for declaring children who would 
otherwise be legitimated by a subsequent mar- 
riage illegitimate. Reed v. Blair, 202 N.C. 745, 
164 S.E. 118 (1932). 

Rights and Duties as to Custody and 
Support. — In declaring in this section that 
“the child shall in all respects after such inter- 
marriage be deemed and held to be legitimate,” 
the General Assembly clearly intended that the 
child should be treated as a child born in lawful 
wedlock in determining the rights and duties of 
parent and child as to custody and support. In 
re Doe, 231 N.C. 1, 56 S.E.2d 8 (1949). 

Where the reputed father of a child marries 
the child’s mother after its birth, such child is 
deemed legitimate, just as if it had been born in 
lawful wedlock, and such child is a minor child 
of the marriage within the purview of the 
statute relating to custody and support of chil- 
dren in divorce; thus, the father may be re- 
quired to furnish support for such child upon 
motion made either before or after decree of 
divorce. Carter v. Carter, 232 N.C. 614, 61 
S.E.2d 711 (1950). 

Child Has Same Right to Inherit As If 
Born in Lawful Wedlock. — A legitimated 
child shall have the same right to inherit by, 
through and from his father and mother as if 
such child had been born in lawful wedlock. 
Greenlee v. Quinn, 255 N.C. 601, 122 S.E.2d 
409 (1961). 

Including Right to Inherit from Collat- 
eral Relations. — The legislature intended to 
confer upon the legitimated child the same 
right to inherit from collateral relations as it 
would have had if it had been born in lawful 
wedlock. Greenlee v. Quinn, 255 N.C. 601, 122 
S.E.2d 409 (1961). 

As to inheritance from collateral relations 
under former law, see In re Estate of Wallace, 
197 N.C. 334, 148 S.E. 456 (1929). 

Effect of Marriage on Child’s Legitimacy 
under Former Law. — Prior to the passage of 
this section in 1917, marriage of the parents 
did not legitimate the previous offspring. Ashe 
v. Camp Mfg. Co., 154 N.C. 241, 70 S.E. 295 
(1911). 

Prior to the passage of this section, where, by 
the laws of the domicile of the parents at the 
time of the birth of their illegitimate child and 
of their marriage, their marriage legitimated 
him, the legitimacy attached at the time of the 
marriage, he being a minor, and followed him 
wherever he goes. Fowler v. Fowler, 131 N.C. 
169, 42 S.E. 563 (1902). 

Applied in Myers v. Myers, 39 N.C. App. 201, 
249 S.E.2d 853 (1978); DOT v. Fuller, 76 N.C. 
App. 188, 332 S.E.2d 87 (1985); Batcheldor v. 
Boyd, 119 N.C. App. 204, 458 S.E.2d 1 (1995). 

Cited in Williamson v. Cox, 218 N.C. 177, 10 
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S.E.2d 662 (1940); Herndon v. Robinson, 57 
N.C. App. 318, 291 S.E.2d 305 (1982). 


§ 49-12.1. Legitimation when mother married. 


(a) The putative father of a child born to a mother who is married to another 
man may file a special proceeding to legitimate the child. The procedures shall 
be the same as those specified by G.S. 49-10, except that the spouse of the 
mother of the child shall be a necessary party to the proceeding and shall be 
properly served. A guardian ad litem shall be appointed to represent the child 
if the child is a minor. 

(b) The presumption of legitimacy can be overcome by clear and convincin 
evidence. | 

(c) The parties may enter a consent order with the approval of the clerk of 
superior court. The order entered by the clerk shall find the facts and declare 
the proper person the father of the child and may change the surname of the 
child. 

(d) The effect of legitimation under this section shall be the same as 
provided by G.S. 49-11. 

(e) A certified copy of the order of legitimation under this section shall be 
sent by the clerk of superior court under his official seal to the State Registrar 
of Vital Statistics who shall make a new birth certificate bearing the full name 
of the father of the child and, if ordered by the clerk, changing the surname of 
the child. (1991, c. 667, s. 2; 1991 (Reg. Sess., 1992), c. 1030, s. 15; 1997-438, s. 
4.9; 1998-17, s. 1.) 


Editor’s Note. — Session Laws 1998-17,s.1 ments and amendments made by S.L. 1997- 
amended S.L. 1997-433, s. 11.3 to delete the 483. 
June 30, 1998 expiration date for all enact- 


CASE NOTES 


Marital Presumption Rebuttable. — In ble only upon a showing that another man has 
the context of a custody dispute between the formally acknowledged paternity, or has been 
mother and her husband or former spouse, adjudicated to be the father of the child. Jones 
concerning a child born during their lawful  v. Patience, 121 N.C. App. 434, 466 S.E.2d 720 
marriage, the marital presumption is rebutta- (1996). 


§ 49-13. New birth certificate on legitimation. 


A certified copy of the order of legitimation when issued under the provisions 
of G.S. 49-10 shall be sent by the clerk of the superior court under his official 
seal to the State Registrar of Vital Statistics who shall then make the new 
birth certificate bearing the full name of the father, and change the surname of 
the child so that it will be the same as the surname of the father. 

When a child is legitimated under the provisions of G.S. 49-12, the State 
Registrar of Vital Statistics shall make a new birth certificate bearing the full 
name of the father upon presentation of a certified copy of the certificate of 
marriage of the father and mother and change the surname of the child so that 
it will be the same as the surname of the father. (1947, c. 663, s. 3; 1955, c. 951, 
Saeen) 


Cross References. — As to new birth certif- Legal Periodicals. — For article, “‘We Are 
icate, see also § 49-12.1. As to amendment of Family’: Valuing Associationalism in Disputes 
birth certificates by State Registrar on proof of | Over Children’s Surnames,” see 75 N.C.L. Rev. 
marriage of unwed parents, see § 130A-118. 1625;(1997). 
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CASE NOTES 


The name change requirement of this 
section is invalid. Jones v. McDowell, 53 N.C. 
App. 434, 281 S.E.2d 192 (1981). 

The valid purpose served by § 49-10 and this 
section of establishing the filial relationship 
between illegitimate children and their fathers 
is not enhanced, advanced or served in any 
useful or justifiable way by the additional re- 
quirement that the child’s surname be changed 
to that of the father; such a requirement denies 
the mother of an illegitimate child the equal 
protection of the laws, and because it requires 
arbitrary action on the part of an agency of the 
State, it denies such mothers a protected lib- 
erty interest without due process of law. Jones 
v. McDowell, 53 N.C. App. 434, 281 S.E.2d 192 
(1981). 

Section 49-12 in Pari Materia. — Section 
49-12 and this section regulate the family circle 


and define the rights and responsibilities of 
members of the circle, and must be construed in 
pari materia. Chambers v. Chambers, 43 N.C. 
App. 361, 258 S.E.2d 822 (1979). 

Defendant Estopped from Collateral At- 
tack on Own Admission of Paternity. — 
Despite the fact that defendant-husband ap- 
parently made a false affidavit of paternity in 
obtaining a new birth certificate for the child 
under this section, he was estopped from collat- 
erally attacking his admission of paternity in a 
later proceeding for support. Chambers v. 
Chambers, 43 N.C. App. 361, 258 S.E.2d 822 
(1979). 

Applied in Myers v. Myers, 39 N.C. App. 201, 
249 S.E.2d 853 (1978). 

Cited in Lewis v. Stitt, 86 N.C. App. 103, 356 
S.E.2d 398 (1987). 


§ 49-13.1. Effect of legitimation on adoption consent. 


Legitimation of a child under the provisions of this Article shall not 
invalidate or adversely affect the sufficiency of the consent to adoption given by 
the mother alone, nor make necessary the consent of the father or his joinder 
as a party to the adoption proceeding, when the provisions of G.S. 48-6(a) and 


amendments thereto are applicable. (1969, c. 534, s. 2.) 


Editor’s Note. — Session Laws 1969, c. 534, 
s. 8, provides: “This act is intended to clarify 
and express in part the original, as well as the 


present, purpose and intent of § 48-6(a) of the 
General Statutes of North Carolina as related 
to Chapter 49, Article 2.” 


CASE NOTES 


Effect of Legitimation on Prior Consent 
to Adoption. — A legitimation proceeding 
brought under § 49-10 by the putative father of 
a child born out of wedlock, wherein the child 
was declared legitimate, had no effect upon the 


prior written consent to adoption given by the 
unwed mother under § 48-6. In re Doe, 11 N.C. 
App. 560, 181 S.E.2d 760, cert. denied and 
appeal dismissed, 279 N.C. 394, 183 S.E.2d 244 
(1971). 


ARTICLE 3. 
Civil Actions Regarding Illegitimate Children. 


§ 49-14. Civil action to establish paternity. 


(a) The paternity of a child born out of wedlock may be established by civil 
action at any time prior to such child’s eighteenth birthday. A certified copy of 
a certificate of birth of the child shall be attached to the complaint. The 
establishment of paternity shall not have the effect of legitimation. The social 
security numbers, if known, of the minor child’s parents shall be placed in the 
record of the proceeding. 

(b) Proof of paternity pursuant to this section shall be by clear, cogent, and 
convincing evidence. 

(c) No such action shall be commenced nor judgment entered after the death 
of the putative father, unless the action is commenced either: 
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(1) Prior to the death of the putative father; 

(2) Within one year after the date of death of the putative father, if a 
proceeding for administration of the estate of the putative father has 
not been commenced within one year of his death; or 

(3) Within the period specified in G.S. 28A-19-3(a) for presentation of 
claims against an estate, if a proceeding for administration of the 
estate of the putative father has been commenced within one year of 
his death. 

Any judgment under this subsection establishing a decedent to be the father of 
a child shall be entered nunc pro tunc to the day preceding the date of death 
of the father. 

(d) Ifthe action to establish paternity is brought more than three years after 
birth of a child or is brought after the death of the putative father, paternity 
shall not be established in a contested case without evidence from a blood or 
genetic marker test. 

(e) Either party to an action to establish paternity may request that the case 
be tried at the first session of the court after the case is docketed, but the 
presiding judge, in his discretion, may first try any pending case in which the 
rights of the parties or the public demand it. 

(f) When a determination of paternity is pending in a IV-D case, the court 
shall enter a temporary order for child support upon motion and showing of 
clear, cogent, and convincing evidence of paternity. For purposes of this 
subsection, the results of blood or genetic tests shall constitute clear, cogent, 
and convincing evidence of paternity if the tests show that the probability of 
the alleged parent’s parentage is ninety-seven percent (97%) or higher. If 
paternity is not thereafter established, then the putative father shall be 
reimbursed the full amount of temporary support paid under the order. 

(g) Invoices for services rendered for pregnancy, childbirth, and blood or 
genetic testing are admissible as evidence without requiring third party 
foundation testimony and shall constitute prima facie evidence of the amounts 
incurred for the services or for testing on behalf of the child. (1967, c. 993, s. 1; 
1973, ¢. 1062, s.3: 1977, c. 83; 8. 2; 1981) c0599; s. 14; 1985, c. 208; ss: 1, 27.1995, 
c. 333, s. 3; 1995, c. 424, ss. 1, 2; 1997-154, s. 1; 1997-433, ss. 4.2, 4.10; 1998-17, 


Sade We 


Editor’s Note. — Session Laws 19938, c. 333, 
s. 3, amended this section effective October 1, 
1998, and applicable to civil paternity actions 
filed on or after that date. 

Session Laws 1995, c. 424, which amended 
subsections (c) and (d), in s. 3 provides that the 
1995 amendments to this section are effective 
October 1, 1995, and are applicable to actions 
commenced on or after that date, but before 
October 1, 1998, without regard to the date of 
death of the putative father. 

Session Laws 1998-17, s. 1 amended S.L. 
1997-433, s. 11.3 to delete the June 30, 1998 
expiration date for all enactments and amend- 
ments made by S.L. 1997-433. 

Legal Periodicals. — For survey of 1979 


family law, see 58 N.C.L. Rev. 1471 (1980). 

For note on constitutional law and an illegit- 
imate child’s paternal inheritance rights, see 16 
Wake Forest L. Rev. 205 (1980). 

For survey of 1980 family law, see 59 N.C.L. 
Rey. 1194 (1981). 

For note on a default not constituting an 
admission of facts for purposes of summary 
judgment, see 17 Wake Forest L. Rev. 49 (1981). 

For survey of 1981 family law, see 60 N.C.L. 
Rev. 1379 (1982). 

For survey of constitutional law in 1982, see 
61 N.C.L. Rev. 1052 (1983). 

For 1984 survey, “Intestate Succession of 
Illegitimate Children in North Carolina,” see 63 
N.C.L. Rev. 1274 (1985). 


CASE NOTES 


Editor’s Note. — Some of the cases anno- 
tated below were decided prior to the 1993 
amendment to § 49-14, which, inter alia, 
changed the evidentiary standard from beyond 


a reasonable doubt to clear, cogent and convinc- 
ing evidence. 

Constitutionality. — Sections 29-19, 49-10 
through 49-12 and 49-14 through 49-16, con- 
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strued together, do not violate the equal protec- 
tion clause of the United States Constitution. 
Mitchell v. Freuler, 297 N.C. 206, 254 S.E.2d 
762 (1979). 

The statutory scheme established by § 29-19 
and §§ 49-14 through 49-16 does not discrimi- 
nate against illegitimate children in such a 
manner as to violate the equal protection 
clause of U.S. Const., Amend. XIV. Outlaw v. 
Planters Natl Bank & Trust Co., 41 N.C. App. 
571, 255 S.E.2d 189 (1979). 

For case holding the former statute of limi- 
tations under this section unconstitutional, see 
County of Lenoir ex rel. Cogdell v. Johnson, 46 
N.C. App. 182, 264 S.E.2d 816 (1980). 

Purpose. — The legislature, by enacting this 
section, intended to establish a means of sup- 
port for illegitimate children. Wright v. Gann, 
27 N.C. App. 45, 217 S.E.2d 761, cert. denied, 
288 N.C. 513, 219 S.E.2d 348 (1975). 

By specifying the manner and time in which 
an illegitimate child may establish his pater- 
nity, this State has sought (1) to mitigate the 
hardships created by former law (which permit- 
ted illegitimate children to inherit only from 
the mother and from each other); (2) to equal- 
ize, insofar as practical, the inheritance rights 
of legitimate and illegitimate children; and (3) 
at the same time, to safeguard the just and 
orderly disposition of a decedent’s property and 
the dependability of titles passing under intes- 
tate laws. Mitchell v. Freuler, 297 N.C. 206, 254 
S.E.2d 762 (1979). 

The purposes of this Article are to enable an 
illegitimate child to receive support from its 
biological father and to prevent it from becom- 
ing a public charge. County of Lenoir ex rel. 
Cogdell v. Johnson, 46 N.C. App. 182, 264 
S.E.2d 816 (1980). 

The purpose of an action under this section is 
to establish the identity of the biological father 
of an illegitimate child so that the child’s right 
to support may be enforced and the child will 
not become a public charge. Smith v. Price, 74 
N.C. App. 418, 328 S.E.2d 811 (1985), aff’d in 
part and rev'd in part, 315 N.C. 528, 340 S.E.2d 
408 (1986); Smith v. Bumgarner, 115 N.C. App. 
149, 443 S.E.2d 744 (1994). 

The legislative purpose underlying this sec- 
tion’s paternity actions is to provide the basis or 
means of establishing the identity of the puta- 
tive father in order to allow the courts to 
impose an obligation of support. Becton v. 
George, 90 N.C. App. 607, 369 S.E.2d 366 
(1988). 

Statute Inoperative After Death of Fa- 
ther. — Both the North Carolina legitimation 
and paternity statutes are inoperative after the 
death of the father. Tucker v. City of Clinton, 
120 N.C. App. 776, 463 S.E.2d 806 (1995). 

There are several ways to legitimate 
children in North Carolina: 1) verified petition 
filed with the superior court by the putative 
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father, 2) subsequent marriage of the parents, 
or 3) civil action to establish paternity. Helms v. 
Young-Woodard, 104 N.C. App. 746, 411 S.E.2d 
184 (1991), cert. denied, 331 N.C. 117, 414 
S.E.2d 756, 506 U.S. 829, 1138'S. Ct. 91, 121 L. 
Ed. 2d 53 (1992). 

Section 49-2 Compared. — The issue of 
paternity is the entire thrust of the civil action 
under this section, whereas the focus of the 
crime punishable by § 49-2 is the willful failure 
to pay support for an illegitimate child, not 
paternity, because that section does not make 
the mere begetting of a child a crime. Stephens 
v. Worley, 51 N.C. App. 553, 277 S.E.2d 81 
(1981). 

This section and §§ 49-15 and 49-16 ab- 
rogate the common law. Conley v. Johnson, 
24 N.C. App. 122, 210 S.E.2d 88 (1974). 

Applicability of § 50-13.6. — Section 50- 
13.6 does not apply to civil actions to establish 
paternity under this section, but would autho- 
rize an award of reasonable attorney fees for 
custody and support actions involving an ille- 
gitimate child whose paternity had been deter- 
mined. Smith v. Price, 74 N.C. App. 4138, 328 
S.E.2d 811 (1985), aff’d in part and rev'd in 
part, 315 N.C. 523, 340 S.E.2d 408 (1986). 

Action Under This Section Prohibited 
When Child Is Legitimated. — If child is 
legitimated by virtue of § 49-12, an action 
under this section cannot be maintained, as 
this section establishes a means of support for 
illegitimate children. Lewis v. Stitt, 86 N.C. 
App. 103, 356 S.E.2d 398 (1987). 

“Out of wedlock” refers to the status of 
the child and not to the status of the mother. 
Wright v. Gann, 27 N.C. App. 45, 217 S.E.2d 
761, cert. denied, 288 N.C. 518, 219 S.E.2d 348 
(1975). 

This section is applicable to all illegiti- 
mate children, and therefore does not pre- 
clude an illegitimate child of a married woman 
from instituting a suit for support. Wright v. 
Gann, 27 N.C. App. 45, 217 S.E.2d 761, cert. 
denied, 288 N.C. 518, 219 S.E.2d 348 (1975). 

Enforcement of Child’s Right to Sup- 
port. — The illegitimate child has no statutory 
right to parental support through criminal pro- 
ceedings; rather, such child’s right to parental 
support is enforced by an action under this 
section and § 49-15, which impose a support 
obligation on persons determined to be the 
parents of an illegitimate child. The function of 
a criminal prosecution of a parent who willfully 
fails to support his illegitimate child is not to 
compensate the illegitimate child, but to pro- 
mote society’s interest in preventing the par- 
ents of children from willfully leaving those 
children without parental support. State v. 
Beasley, 57 N.C. App. 208, 290 8.E.2d 730, 
appeal dismissed and cert. denied, 306 N.C. 
559, 294 S.E.2d 225 (1982). 

Only Parent Who Has Custody of Child 
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May Bring Action for Support. — Although 
plaintiff alleged that he was the father of the 
child, he did not allege that he had custody, 
therefore under the provisions of § 50-13.4, 
only a parent who has custody of a minor child 
may bring an action for its support. Becton v. 
George, 90 N.C. App. 607, 369 S.E.2d 366 
(1988). 

A paternity suit under this section is a 
civil action, even though the “beyond a rea- 
sonable doubt” standard is employed. County of 
Lenoir ex rel. Dudley v. Dawson, 60 N.C. App. 
122, 298 S.E.2d 418 (1982). 

Actions to enforce the child’s right to support 
under this section and § 49-15 are civil actions. 
State v. Beasley, 57 N.C. App. 208, 290 S.E.2d 
730, appeal dismissed and cert. denied, 306 
N.C. 559, 294 S.E.2d 225 (1982). 

A suit brought for the sole purpose of estab- 
lishing paternity pursuant to this section is not 
a criminal prosecution and cannot be consid- 
ered criminal in nature simply because plaintiff 
must meet a higher burden of proof and estab- 
lish such paternity beyond a reasonable doubt. 
Bell v. Martin, 299 N.C. 715, 264 S.E.2d 101 
(1980). 

And Confers No Per Se Right to Counsel. 
— The mere begetting of a child, standing 
alone, is not a crime in this state. It is true that 
a related threat of actual imprisonment, based 
partially upon a prior determination of pater- 
nity, may arise in subsequent criminal or civil 
enforcement proceedings if such becomes nec- 
essary to secure a defendant-father’s support 
obligation to his child. However, it is plain that 
this uncertain “web of possibilities” concerning 
future sanctions or ramifications does not con- 
stitute an immediate threat of imprisonment in 
the initial civil paternity action itself, espe- 
cially since the defendant may, in fact, prevail 
on the critical issue of fatherhood. Thus, there 
is no per se constitutional right to appointed 
counsel for an indigent defendant in a civil 
paternity suit under this section, by whomever 
instituted, because the necessary menace to 
personal liberty is clearly absent at that legal 
stage. Wake County ex rel. Carrington v. 
Townes, 306 N.C. 333, 293 S.E.2d 95 (1982), 
cert. denied, 459 U.S. 1113, 103 S. Ct. 745, 74 L. 
Ed. 2d 965 (1983). 

Since Only One Issue Is Presented. — 
Representation by legal counsel is not invari- 
ably an essential component of fairness in all 
child support enforcement proceedings. There 
is but one factual issue in a paternity action, 
i.e., whether the defendant is the father of the 
child, and practically speaking, this is not an 
especially complex matter. The crux of most 
cases is credibility: simply deciding whom to 
believe. Wake County ex rel. Carrington v. 
Townes, 306 N.C. 333, 293 S.E.2d 95 (1982), 
cert. denied, 459 U.S. 1118, 103 S. Ct. 745, 74 L. 
Ed. 2d 965 (1983). 
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But Absent Counsel, Indigent May Not 
Later Be Incarcerated to Enforce Support 
Order. — An indigent person cannot be sent to 
jail in any later proceeding to enforce a child 
support order, unless he had the benefit of legal 
assistance and advocacy at the proceeding in 
which paternity was determined. Wake County 
ex rel. Carrington v. Townes, 306 N.C. 333, 293 
S.E.2d 95 (1982), cert. denied, 459 U.S. 11138, 
103 S. Ct. 745, 74 L. Ed. 2d 965 (1983). 

Failure to Join Child Does Not Require 
Dismissal. — In a civil action to establish 
paternity of an alleged illegitimate child the 
failure to properly join that child does not 
justify dismissal of the action. Smith v. 
Bumgarner, 115 N.C. App. 149, 443 S.E.2d 744 
(1994). 

If the legislature had intended to require the 
child to be joined as a necessary party in an 
action under § 49-14, then it would have spe- 
cifically stated such, as it did in § 49-10. Smith 
v. Bumgarner, 115 N.C. App. 149, 443 S.E.2d 
744 (1994). 

Trial Judge to Determine Necessity for 
Appointed Counsel. — The trial judge shall 
determine, in the first instance, what true 
fairness requires, in light of all of the circum- 
stances, when an indigent makes a motion for 
the appointment of counsel in a civil paternity 
suit. The trial court should proceed with an 
evaluation of the vital interests at stake on 
both sides and a determination of the degree of 
actual complexity involved in the given case 
and the corresponding nature of defendant’s 
peculiar problems, if any, in presenting his own 
defense without appointed legal assistance. 
The judge must then weigh the foregoing fac- 
tors against the overall and strong presump- 
tion that the defendant is not entitled to the 
appointment of counsel in a proceeding which 
does not present an immediate threat to per- 
sonal liberty. Wake County ex rel. Carrington v. 
Townes, 306 N.C. 333, 293 S.E.2d 95 (1982), 
cert. denied, 459 U.S. 1118, 103 S. Ct. 745, 74 L. 
Ed. 2d 965 (1983). 

Effect of Criminal Proceedings Under 
§ 49-2 upon Proceedings under This Sec- 
tion. — Since the parties to a previous criminal 
proceeding under § 49-2 and civil proceedings 
under this section were not the same, and the 
State and the present plaintiff were not in 
privity, the defendant was not estopped in the 
civil action to deny paternity. Tidwell v. Booker, 
290 N.C. 98, 225 S.E.2d 816 (1976). 

A judgment of acquittal in a criminal prose- 
cution under § 49-2 for willful failure to sup- 
port two illegitimate children was not res 
judicata in a county’s civil action under this 
section to establish defendant’s paternity of the 
two children, where the criminal judgment 
merely stated that defendant was found not 
guilty, and did not disclose whether an acquit- 
tal was entered because the judge found that 
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defendant was not the father of the children or 
because he did not believe that defendant had 
willfully failed to provide for their reasonable 
support, as there was thus no showing on the 
record that the issue of paternity had been 
previously adjudicated in defendant’s favor. 
Stephens v. Worley, 51 N.C. App. 553, 277 
S.E.2d 81 (1981). 

Where a criminal action has been dismissed 
on grounds that the statute of limitations has 
run, and there is an identity of interest between 
the plaintiffs in the criminal and civil actions so 
that the parties are in privity, plaintiffs in the 
civil action are estopped by the judgment in the 
criminal action, even where the law has 
changed since the criminal action so as to allow 
proof of paternity by blood test. Settle ex rel. 
Sullivan v. Beasley, 59 N.C. App. 735, 298 
S.E.2d 62 (1982), rev'd on other grounds, 309 
N.C. 616, 308 S.E.2d 288 (1983). 

General verdict of not guilty, upon charges of 
willful neglect and refusal to provide adequate 
support of an illegitimate child, did not operate 
as res judicata on the issue of paternity in 
subsequent action to establish paternity and 
require support of an_ illegitimate child. 
Sampson County ex rel. Child Support Enforce- 
ment Agency ex rel. McPherson v. Stevens, 91 
N.C. App. 524, 372 S.E.2d 340 (1988). 

Effect of Prior Determination in Action 
by County to Recover Support from Fa- 
ther. — Child’s interests in having his pater- 
nity determined were not so identified with a 
county’s interest in a prior action to recover 
from the father amounts paid by the county for 
child support that they were determinable in 
that action. The interest of the county, the real 
party in interest in the prior suit, was solely 
economic, as it was only interested in requiring 
the responsible parent to support the child and 
to recoup the amounts that it had paid for such 
support. The child, on the other hand, had more 
at stake in the later suit seeking support from 
his father, as the paternity adjudication would 
dramatically affect his personal interests. Set- 
tle ex rel. Sullivan v. Beasley, 309 N.C. 616, 308 
S.E.2d 288 (1983). 

No Certified Copies of Birth Certificates 
Attached to Petition. — In action under 
Uniform Reciprocal Enforcement of Support 
Act, where the record disclosed that no certified 
copies of the birth certificates of the alleged 
children-obligees were attached to plaintiffs’ 
petition, court was without subject matter ju- 
risdiction to adjudicate defendant’s paternity. 
Reynolds v. Motley, 96 N.C. App. 299, 385 
S.E.2d 548 (1989). 

In actions under this section, the jury 
decides only the factual issue of paternity, 
and the court decides what payments should be 
awarded for the support of the child. Searcy v. 
Justice, 20 N.C. App. 559, 202 S.E.2d 314 
(1974). 
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Claim of Being Tricked into Fathering 
Child Not Appropriate as Defense. — Argu- 
ment of defendant in paternity proceeding in 
which he counterclaimed against plaintiff for 
fraud that he was tricked into fathering a child 
and should not bear the financial responsibility 
for it was not appropriate in a civil action to 
establish paternity, either as a defense or a 
counterclaim. Smith v. Price, 74 N.C. App. 418, 
328 S.E.2d 811 (1985), aff’d in part and rev'd in 
part, 315 N.C. 523, 340 S.E.2d 408 (1986). 

Standard of Proof. — Section 49-10, just as 
this section, requires proof beyond a reasonable 
doubt to establish paternity in rebuttal of the 
presumption of legitimacy arising from the law- 
ful marriage of child’s mother to man other 
than its natural father. In re Locklear ex rel. 
Jones, 314 N.C. 412, 334 S.E.2d 46 (1985). 

In a paternity action under this section, 
plaintiff must prove beyond a reasonable doubt 
that defendant is the father of the child whose 
paternity is in issue. Thus, in a paternity case, 
in order to affirm a JNOV, the court must 
conclude as a matter of law that the jury could 
have had no reasonable doubt that defendant 
was the biological father of plaintiff’s son. 
Smith v. Price, 74 N.C. 413, 340 S.E.2d 408 
(1986). 

Testimony by Expert Concerning Pater- 
nity. — Although it may be proper for a qualli- 
fied physician to testify concerning the result of 
a defendant’s blood test and concerning the use 
and application of the paternity index, it is not 
proper to allow the expert to state his opinion 
concerning paternity, as such an opinion is of no 
assistance to the trier of fact. The jury is 
equally capable of weighing the genetic factors 
along with the nongenetic circumstances to 
determine the ultimate probability of paternity. 
Lombroia v. Peek, 107 N.C. App. 745, 421 
S.E.2d 784 (1992). 

Assertion by Court as to Paternity of 
Child Held Prejudicial Error. — In flatly 
asserting that the person who had had inter- 
course with plaintiff 10 lunar months before 
the birth of her child would be the father of her 
child, the court ignored the possibility of a 
premature birth or an unusually long preg- 
nancy, and thus committed prejudicial error. 
Searcy v. Justice, 20 N.C. App. 559, 202 S.E.2d 
314 (1974). 

Visitation Rights of Father. — The princi- 
ple that the father of an illegitimate child is not 
entitled to visitation privileges absent consent 
of the mother has been abrogated by statutes as 
well as case law. Conley v. Johnson, 24 N.C. 
App. 122, 210 S.E.2d 88 (1974). 

Transfer to Civil Docket for Jury Deter- 
mination of Paternity. — Resolution by a 
jury of the factual issue of paternity, when a 
presumption of legitimacy is involved, may be 
accomplished by transferring the case to the 
civil issue docket for trial at the next ensuing 
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session of the superior court pursuant to § 1- Stated in State v. Caudill, 68 N.C. App. 268, 
273 [see now § 1-301.1 et seq.|. Therefore, itis 314 S.E.2d 592 (1984). 
not necessary to require that the putative fa- Cited in Durham County Dep’t of Social 


ther first file a paternity action under this Servs. v. Williams, 52 N.C. App. 112, 277 S.E.2d 
section before proceeding under § 49-10 to 865 (1981); Wilkes County ex rel. Child Support 
have child legitimated. In re Locklear ex rel. Eyforcement Agency ex rel. Nations v. Gentry, 
Jones, 314 N.C. 412, 334 S.E.2d 46 (1985). 63 N.C. App. 432, 305 S.E.2d 207 (1983); In re 
DNA or Gene Testing. — Trial court erred [Locklear ex rel. Jones, 66 N.C. App. 722, 311 
a0 ordering DNA or gene testing subsequent to gq 691 ( 1984); Belfield v. Weyerhaeuser 
an adjudication of paternity. State ex rel. Hill v. Co., 77 N.C. App. 332, 335 S.E.2d 44 (1985): 
Manning, 110 N.C. App. 770, 431 S.B.2d 207 State ex rel. Pender County Child Support 


(1993). 
Applied in In re Ballard, 311 N.C. 708, 319 iter Falke eam SIDAGIE Daa aan me 
S.E.2d 227 (1984); Wake County ex rel. a , Le : 


Denning v. Ferrell, 71 N.C. App. 185, 321 
S.E.2d 913 (1984). 


§ 49-15. Custody and support of illegitimate children 
when paternity established. 


Upon and after the establishment of paternity of an illegitimate child 
pursuant to G.S. 49-14, the rights, duties, and obligations of the mother and 
the father so established, with regard to support and custody of the child, shall 
be the same, and may be determined and enforced in the same manner, as if 
the child were the legitimate child of such father and mother. When paternity 
has been established, the father becomes responsible for medical expenses 
incident to the pregnancy and the birth of the child. (1967, c. 993, s. 1.) 


Legal Periodicals. — For survey of 1979 For survey of constitutional law in 1982, see 
family law, see 58 N.C.L. Rev. 1471 (1980). 61 N.C.L. Rev. 1052 (1983). 

For survey of 1980 family law, see 59 N.C.L. For article, “Custody of the Illegitimate 
Rev. 1194 (1981). Child,” see 18 N.C. Cent. L.J. 18 (1989). 


CASE NOTES 


Constitutionality. — Sections 29-19, 49-10 tate laws. Mitchell v. Freuler, 297 N.C. 206, 254 
through 49-12 and 49-14 through 49-16, con- S.E.2d 762 (1979). 
strued together, do not violate the equal protec- This section and §§ 49-14 and 49-16 ab- 
tion clause of the United States Constitution. rogate the common law. Conley v. Johnson, 
Mitchell v. Freuler, 297 N.C. 206, 254 S.E.2d 24N.C. App. 122, 210 S.E.2d 88 (1974). 
762 (1979). How Rights Determined and Enforced. 

The statutory scheme established by § 29-19 — This section contemplates that parents’ 
and §§ 49-14 through 49-16 does not discrimi- rights may be determined and enforced in an 
nate against illegitimate children in such a_ action brought pursuant to § 49-14, and does 
manner as to violate the equal protection not contemplate the bringing of a separate 
clause of U.S. Const., Amend. XIV. Outlaw v. action for that purpose pursuant to § 50-13.1 et 
Planters Nat’] Bank & Trust Co., 41 N.C. App. — seq., which relates to the custody and support 
571, 255 S.E.2d 189 (1979). of legitimate children. Tidwell v. Booker, 290 

Purpose of Procedure for Legitimation. N.C. 98, 225 S.E.2d 816 (1976). 
— By specifying the manner and time in which Child’s Welfare Is Primary Consider- 
an illegitimate child may establish his pater- ation. — Once paternity is established, the 
nity, this State has sought (1) to mitigate the proper custody and amount of support are de- 
hardships created by former law (which permit- termined in the same manner as for a legiti- 
ted illegitimate children to inherit only from mate child. In making this determination, the 
the mother and from each other); (2) to equal- court has considerable discretion, but the wel- 
ize, insofar as practical, the inheritance rights fare of the child is the primary consideration. 
of legitimate and illegitimate children; and (3) To determine the rights of an illegitimate child 
at the same time, to safeguard the just and any differently would violate the illegitimate 
orderly disposition of a decedent’s property and __child’s constitutional right to equal protection 
the dependability of titles passing under intes- of the law. Smith v. Price, 74 N.C. App. 413, 328 


32 


§49-15 


S.E.2d 811 (1985), aff'd in part and revd in 
part, 315 N.C. 523, 340 S.E.2d 408 (1986). 

The illegitimate child has no statutory 
right to parental support through crimi- 
nal proceedings; rather, such child’s right to 
parental support is enforced by an action under 
this section and § 49-14, which impose a sup- 
port obligation on persons determined to be the 
parents of an illegitimate child. The function of 
a criminal prosecution of a parent who willfully 
fails to support his illegitimate child is not to 
compensate the illegitimate child, but to pro- 
mote society’s interest in preventing the par- 
ents of children from willfully leaving those 
children without parental support. State v. 
Beasley, 57 N.C. App. 208, 290 S.E.2d 730, 
appeal dismissed and cert. denied, 306 N.C. 
559, 294 S.E.2d 225 (1982). 

Actions to enforce the child’s right to 
support under this section and § 49-14 are 
civil actions. State v. Beasley, 57 N.C. App. 
208, 290 S.E.2d 730, appeal dismissed and cert. 
denied, 306 N.C. 559, 294 S.E.2d 225 (1982). 

Retroactive Child Support Awards Au- 
thorized. — Trial court was not precluded as a 
matter of law from awarding retroactive child 
support under this section. Napowsa_ v. 
Langston, 95 N.C. App. 14, 381 S.E.2d 882, 
cert. denied, 325 N.C. 709, 388 S.E.2d 460 
(1989). 

An action to enforce liability under this 
section is barred after three years under 
§ 1-52(2). Tidwell v. Booker, 290 N.C. 98, 225 
S.E.2d 816 (1976). 

Statute of Limitation Applies to Each 
Expenditure. — Each time a mother makes 
an expenditure reasonably incurred for the 
support of a child, such expenditure creates in 
her a new right to reimbursement, so that the 
statute of limitation applicable to proceedings 
hereunder, § 1-52(2), begins to run against 
each expenditure on the date when the expen- 
diture was made. Tidwell v. Booker, 290 N.C. 
98, 225 S.E.2d 816 (1976). 

The doctrine of laches is not applicable 
to an action for retroactive child support 
since the public policy concerns about stale 
claims are already adequately served by the 
three-year statute of limitations set forth in 
§ 1-52(2). Napowsa v. Langston, 95 N.C. App. 
14, 381 S.E.2d 882, cert. denied, 325 N.C. 709, 
388 S.E.2d 460 (1989). 

Extent of Recovery for Past Expendi- 
tures. — Assuming adequate proof of the ex- 
penditures under § 50-13.4(c), the plaintiff- 
mother could recover reimbursement for her 
past support expenditures (1) to the extent she 
paid the father’s share of such expenditures, 
and (2) to the extent the expenditures occurred 
three years or less before August 8, 1986, the 
date she filed her claim for child support. 
Napowsa v. Langston, 95 N.C. App. 14, 381 
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S.E.2d 882, cert. denied, 325 N.C. 709, 388 
S.E.2d 460 (1989). 

Failure to Attach Certified Copies of 
Birth Certificates to Petition. — In action 
under Uniform Reciprocal Enforcement of Sup- 
port Act, where the record disclosed that no 
certified copies of the birth certificates of the 
alleged children-obligees were attached to 
plaintiff’s petition, court was without subject 
matter jurisdiction to adjudicate defendants’ 
paternity. Reynolds v. Motley, 96 N.C. App. 299, 
385 S.E.2d 548 (1989). 

Court Decides Payments to Be Awarded. 
— In actions under § 49-14, the jury decides 
only the factual issue of paternity, and the court 
decides what payments should be awarded for 
the support of the child. Searcy v. Justice, 20 
N.C. App. 559, 202 S.E.2d 314 (1974). 

Effect of Criminal Proceedings upon 
Proceedings to Establish Paternity. — 
General verdict of not guilty, upon charges of 
willful neglect and refusal to provide adequate 
support of an illegitimate child, did not operate 
as res judicata on the issue of paternity in 
subsequent action to establish paternity and 
require support of an illegitimate child. 
Sampson County ex rel. Child Support Enforce- 
ment Agency ex rel. McPherson v. Stevens, 91 
N.C. App. 524, 372 S.E.2d 340 (1988). 

Visitation Rights of Father. — The princi- 
ple that the father of an illegitimate child is not 
entitled to visitation privileges absent consent 
of the mother has been abrogated by statutes as 
well as case law. Conley v. Johnson, 24 N.C. 
App. 122, 210 S.E.2d 88 (1974). 

The district court was authorized to 
grant visitation privileges to father and to 
punish the mother for refusing to allow father 
to visit his illegitimate child. Conley v. Johnson, 
24 N.C. App. 122, 210 S.E.2d 88 (1974). 

Reimbursement by State upon Receipt 
of Test Results. — Conclusion that defendant 
was not child’s father and that the State was 
obligated to reimburse defendant for the mon- 
ies it illegally garnished from his pay arose as a 
matter of law from paternity test results, which 
plaintiff and the court accepted as binding 
when order was entered, and stating those 
conclusions and ending the case properly in 
compliance with the law was the court’s duty. 
State ex rel. Blossom v. Murray, 103 N.C. App. 
653, 406 S.E.2d 302 (1991). 

Applied in Wake County ex rel. Carrington 
v. Townes, 53 N.C. App. 649, 281 S.E.2d 765 
(1981). 

Cited in Joyner v. Lucas, 42 N.C. App. 541, 
257 S.E.2d 105 (1979); Wilkes County ex rel. 
Child Support Enforcement Agency ex rel. Na- 
tions v. Gentry, 63 N.C. App. 482, 305 S.E.2d 
207 (1983); State ex rel. Terry v. Marrow, 71 
N.C. App. 170, 321 S.E.2d 575 (1984); In re 
Locklear, 314 N.C. 412, 334 S.E.2d 46 (1985); 
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Smith v. Davis, 88 N.C. App. 557, 364 S.E.2d 
156 (1988). 


§ 49-16. Parties to proceeding. 


Proceedings under this Article may be brought by: 

(1) The mother, the father, the child, or the personal representative of the 
mother or the child. 

(2) When the child, or the mother in case of medical expenses, is likely to 
become a public charge, the director of social services or such person 
as by law performs the duties of such official, 

a. In the county where the mother resides or is found, 

b. In the county where the putative father resides or is found, or 

c. In the county where the child resides or is found. (1967, c. 993, s. 1; 
1969 c°982; 1975; 054, 8.22) 


CASE NOTES 


Constitutionality. — Sections 29-19, 49-10 of legitimate and illegitimate children; and (3) 
through 49-12 and 49-14 through 49-16, con- at the same time, to safeguard the just and 
strued together, do not violate the equal protec- _ orderly disposition of a decedent’s property and 
tion clause of the United States Constitution. the dependability of titles passing under intes- 
Mitchell v. Freuler, 297 N.C. 206, 254 S.E.2d tate laws. Mitchell v. Freuler, 297 N.C. 206, 254 
162 (1979). S.E.2d 762 (1979). 

The statutory scheme established by § 29-19 This section and §§ 49-14 and 49-15 ab- 
and §§ 49-14 through 49-16 does not discrimi- yogate the common law. Conley v. Johnson, 
nate against illegitimate children in such a o4nNC. App. 122, 210 S.E.2d 88 (1974). 


manner as to violate the equal protection Visitation Rights of Father. — The princi- 


clause of U.S. Const., Amend. XIV. Outlaw v. ‘ ae a ap 
Planter’s Nat’l Bank & Trust Co., 41 N.C. App Pre ‘ paces tonien ofan illegi timate child is not 
/ iis ‘entitled to visitation privileges absent consent 


571, 255 S.E.2d 189 (1979). 
: ay : of the mother has been abrogated by statutes as 
eee On Oren (Or Lea well as case law. Conley v. Johnson, 24 N.C. 


— By specifying the manner and time in which 

an illegitimate child may establish his pater- App. 122, 210 S.E.2d 88 (1974). 
nity, this State has sought (1) to mitigate the Quoted in Smith v. Bumgarner, 115 N.C. 
hardships created by former law (which permit- App. 149, 443 S.E.2d 744 (1994). 

ted illegitimate children to inherit only from Cited in Tidwell v. Booker, 290 N.C. 98, 225 


the mother and from each other); (2) to equal- S.E.2d 816 (1976); Joyner v. Lucas, 42 N.C. 
ize, insofar as practical, the inheritance rights App. 541, 257 S.E.2d 105 (1979). 


§ 49-17. Jurisdiction over nonresident or nonpresent per- 
sons. 


(a) The act of sexual intercourse within this State constitutes sufficient 
minimum contact with this forum for purposes of subjecting the person or 
persons participating therein to the jurisdiction of the courts of this State for 
actions brought under this Article for paternity and support of any child who 
may have been conceived as a result of such act. 

(b) The jurisdictional basis in subsection (a) of this section shall be con- 
strued in addition to, and not in lieu of, any basis or bases for jurisdiction 
within G.S. 1-75.4. (1979, c. 542.) 


CASE NOTES 


Constitutionality. — This section satisfies tion under very limited circumstances; on its 
the first prong of the test set out in Dillon v. face, this statute is constitutionally sound and 
Numismatic Funding Corp., 291 N.C. 674, 231 although the language in this section which 
S.E.2d 629 (1977) by creating special jurisdic- refers to “minimum contacts” is misleading and 
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confusing in the context of the Dillon require- 
ments, the intent of the statute is not to abro- 
gate the second prong of the Dillon test; rather, 
the statute simply creates special jurisdiction 
in certain situations. Cochran v. Wallace, 95 
N.C. App. 167, 381 S.E.2d 853 (1989). 

Due Process Requirements Satisfied. — 
In paternity suit, where the trial court ade- 
quately inquired into the defendant’s contacts 
with this State and so set those findings out in 
its order without objection of the defendant, the 


ART. 3. CIVIL ACTIONS 


35 


§49-17 


hearing which was held on defendant’s motion 
to dismiss for lack of personal jurisdiction com- 
ported with all due process requirements. 
Cochran v. Wallace, 95 N.C. App. 167, 381 
S.E.2d 853 (1989). 

North Carolina courts have a legitimate 
interest in protecting our citizens under cir- 
cumstances such as those enumerated in this 
section. Cochran v. Wallace, 95 N.C. App. 167, 
381 S.E.2d 853 (1989). 
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Chapter 49A. 
Rights of Children. 


Article 1. 
Children Conceived by Artificial 
Insemination. 


Sec. 
49A-1. Status of child born as a result of arti- 
ficial insemination. 


ARTICLE 1. 


Children Conceived by Artificial Insemination. 


§ 49A-1. Status of child born as a result of artificial insem- 
ination. 


Any child or children born as the result of heterologous artificial insemina- 
tion shall be considered at law in all respects the same as a naturally conceived 
legitimate child of the husband and wife requesting and consenting in writing 
to the use of such technique. (1971, c. 260.) 


Legal Periodicals. — For article, “Surro- 
gate Parenthood: Finding a North Carolina 
Solution,” see 18 N.C. Cent. L.J. 1 (1989). 
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Chapter 50. 


Divorce and Alimony. 


Article 1. 


Divorce, Alimony, and Child 
Support, Generally. 


Sec. 

50-1. [Repealed.] 

50-2. Bond for costs unnecessary. 

50-3. Venue; removal of action. 

50-4. What marriages may be declared void on 
application of either party. 

50-5. [Repealed. ] 

50-5.1. Grounds for absolute divorce in cases of 
incurable insanity. 

50-6. Divorce after separation of one year on 
application of either party. 

50-7. Grounds for divorce from bed and board. 

50-8. Contents of complaint; verification; 
venue and service in action by 
nonresident; certain divorces vali- 
dated. 

50-9. Effect of answer of summons by defen- 
dant. 

50-10. Material facts found by judge or jury in 
divorce or annulment proceedings; 
when notice of trial not required; 
procedure same as ordinary civil 
actions. 

50-11. (For applicability see note) Effects of 
absolute divorce. 

50-11.1. Children born of voidable marriage 
legitimate. 

50-11.2. Judgment provisions pertaining to 
care, custody, tuition and mainte- 
nance of minor children. 

50-11.3. Certain judgments entered prior to 
January 1, 1981, validated. 

50-11.4. Certain judgments of divorce vali- 
dated. 

50-12. Resumption of maiden or premarriage 
surname. 

50-13. [Repealed.] 

50-13.1. Action or proceeding for custody of 
minor child. 

50-13.2. Who entitled to custody; terms of cus- 
tody; visitation rights of grandpar- 
ents; taking child out of State. 

50-13.2A. Action for visitation of an adopted 
grandchild. 

50-13.3. Enforcement of order for custody. 

50-13.4. Action for support of minor child. 

50-13.5. Procedure in actions for custody or 
support of minor children. 

50-13.6. Counsel fees in actions for custody 
and support of minor children. 

50-13.7. Modification of order for child support 
or custody. 

50-13.8. Custody of persons incapable of self- 
support upon reaching majority. 


39 


Sec. 

50-13.9. Procedure to insure payment of child 
support. 

50-13.10. Past due child support vested; not 
subject to retroactive modifica- 
tion; entitled to full faith and 
credit. 

50-13.11. (See editor’s note) Orders and agree- 
ments regarding medical support 
and health insurance coverage for 
minor children. 

50-13.12. (See editor’s note) Forfeiture of li- 
censing privileges for failure to 
pay child support or for failure to 
comply with subpoena issued pur- 
suant to child support or paternity 
establishment proceedings. 

50-14 through 50-16. [Repealed.] 

50-16.1. [Repealed.] 

50-16.1A. (For applicability see editor’s note) 
Definitions. 

50-16.2. [Repealed.] 

50-16.2A. (For applicability see editor’s note) 
Postseparation support. 

50-16.3. [Repealed.] 

50-16.3A. (For applicability see editor’s note) 
Alimony. 

50-16.4. (For applicability see note) Counsel 
fees in actions for alimony, 
postseparation support. 

50-16.5. [Repealed.] 

50-16.6. (For applicability see note) When ali- 
mony, postseparation support, 
counsel fees not payable. 

50-16.7. (For applicability see note) How ali- 
mony and postseparation support 
paid; enforcement of decree. 

50-16.8. (For applicability see note) Procedure 
in actions for postseparation sup- 
port. 

50-16.9. (For applicability see note) Modifica- 
tion of order. 

50-16.10. Alimony without action. 

50-16.11. [Repealed.] 

50-17. Alimony in real estate, writ of posses- 
sion issued. 

50-18. Residence of military personnel; pay- 
ment of defendant’s travel ex- 
penses by plaintiff. 

50-19. (For applicability see note) Mainte- 
nance of certain actions as inde- 
pendent actions permissible. 

50-20. Distribution by court of marital and 
divisible property upon divorce. 

50-20.1. Pension and retirement benefits. 

50-21. Procedures in actions for equitable dis- 
tribution of property; sanctions for 
purposeful and prejudicial delay. 
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Sec. Sec. 
50-22. Action on behalf of an incompetent. 50-43. Proceedings to compel or stay arbitra- 
50-23 through 50-29. [Reserved.] tion. 
; 50-44. Interim relief and interim measures 
Article 2. : 
. : ‘ 50-45. Appointment of arbitrators; rules for 
Expedited Process for Child conducting the arbitration. 
Support Cases. 50-46. Majority action by arbitrators. 
50-30. Findings; policy; and purpose. 50-47. Hearing. 
50-31. Definitions. 50-48. Representation by attorney. 
50-32. Disposition of cases within 60 days; ex- 50-49. Witnesses; subpoenas; depositions; 
tension. court assistance. 
50-33. Waiver of expedited process require- 50-50. Consolidation. 
ment. 50-51. Award; costs. 


50-34. Establishment of an expedited process. 5059 
50-35. Authority and duties of a child support 50-53 
hearing officer. 


. Change of award by arbitrators. 
. Confirmation of award. 


50-36. Child support procedures in districts pug Vacating sas award. , 
with expedited process. 50-55. Modification or correction of award. 


50-37. Enforcement authority of child support 50-56. Modification of award for alimony, 


hearing officer; contempt. postseparation support, child sup- 
50-38. Appeal from orders of the child support port, or child custody based on 

hearing officer. substantial change of circum- 
50-39. Qualifications of child support hearing stances. 

officer. 50-57. Orders or judgments on award. 
50-40. [Reserved.] 50-58. Applications to the court. 


50-59. Court; jurisdiction. 


Batisle.? 50-60. Appeals. 
Family Law Arbitration Act. 50-61. Article not retroactive. 
50-41. Purpose; short title. 50-62. Construction; uniformity of interpreta- 
50-42. Arbitration agreements made valid, ir- tion. 


revocable, and enforceable. 


ARTICLE 1. 


Divorce, Alimony, and Child Support, Generally. 


Editor’s Note. — Session Laws 1985 (Reg. this Chapter, designated the existing provi- 
Sess., 1986), c. 993, which added Article 2 of sions of this Chapter as Article 1. 


§ 50-1: Repealed by Session Laws 1971, c. 1185, s. 20. 


§ 50-2. Bond for costs unnecessary. 


It shall not be necessary for either party to a proceeding for divorce or 
alimony to give any undertaking to the other party to secure such costs as such 
other party may recover. (1871-2, c. 198, s. 41; Code, s. 1294; Rev., s. 1558; C.S., 
s. 1656.) 


Cross References. — As to prosecution judgments in family law in light of Walters v. 
bonds generally, see § 1-109 et seq. As to costs Walters, 307 N.C. 381, 298 S.E.2d 338 (1983), 
generally, see §§ 6-21, 7A-305 et seq. see 6 Campbell L. Rev. 125 (1984). 

Legal Periodicals. — For note on consent 
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CASE NOTES 


Applied in Mayer v. Mayer, 66 N.C. App. 
522, 311 S.E.2d 659 (1984). 


As to liability of husband for own costs, 
see Broom v. Broom, 130 N.C. 562, 41 S.E. 673 
(1902). 


§ 50-3. Venue; removal of action. 


In all proceedings for divorce, the summons shall be returnable to the court 
of the county in which either the plaintiff or defendant resides. 

[In] any action brought under Chapter 50 for alimony or divorce filed in a 
county where the plaintiff resides but the defendant does not reside, where 
both parties are residents of the State of North Carolina, and where the 
plaintiff removes from the State and ceases to be a resident, the action may be 
removed upon motion of the defendant, for trial or for any motion in the cause, 
either before or after judgment, to the county in which the defendant resides. 
The judge, upon such motion, shall order the removal of the action, and the 
procedures of G.S. 1-87 shall be followed. (1871-2, c. 193, s. 40; Code, s. 1289; 


Rev., s. 1559; 1915, c. 229, s. 1; C.S., s. 1657; 1977, 2nd Sess., c. 1223.) 


Legal Periodicals. — On the general ques- 
tion of jurisdiction in divorce, see 1 N.C.L. Rev. 
95 (1923). 

For note on domicile of military personnel for 
purpose of divorce, see 31 N.C.L. Rev. 304 
(1953). 


For survey of 1980 law on civil procedure, see 
59 N.C.L. Rev. 1067 (1981). 

For comment, “Conflicts of Law in Divorce 
Litigation: A Looking-Glass World?,” see 10 
Campbell L. Rev. 145 (1987). 


CASE NOTES 


Change in Common-Law Rule. — The 
common-law rule that the wife should bring her 
action for divorce in the domicile of her hus- 
band was changed by this section, as amended 
by Laws 1915, c. 229, making the summons 
returnable to the county in which either the 
plaintiff or defendant resides. Wood v. Wood, 
181 N.C. 227, 106 S.E. 753 (1921). 

Any Superior Court Has Jurisdiction If 
Either Party Is Domiciled in State. — In 
the absence of fraud, the superior court of any 
county in this State has jurisdiction over di- 
vorce action if either of the parties is domiciled 
in this State. Stokes v. Stokes, 260 N.C. 203, 
132 S.E.2d 315 (1963). 

But If Plaintiff Conceals Action and 
Whereabouts of Defendant, Jurisdiction 
Is Lacking. — If a plaintiff should fraudu- 
lently conceal his action for a divorce from the 
defendant and the whereabouts of the defen- 
dant from the court, jurisdiction would be lack- 
ing and a divorce obtained upon service of 
summons by publication would be a nullity. 
Stokes v. Stokes, 260 N.C. 208, 1382 S.E.2d 315 
(1963). 

Venue Provisions of This Section Are 
Not Jurisdictional. — The provisions of this 
section that in divorce proceedings the sum- 
mons shall be returnable to the court of the 
county in which either the plaintiff or the 
defendant resides are not jurisdictional; they 
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relate only to venue. Stokes v. Stokes, 260 N.C. 
203, 182 S.E.2d 315 (1963). 

And May Be Waived. — The provisions of 
this section are not jurisdictional, but relate to 
venue, and they may be waived. Nelms v. 
Nelms, 250 N.C. 237, 108 S.E.2d 529 (1959). 

The provision of this section that summons 
shall be returnable to the court of the county in 
which either plaintiff or defendant resides is 
not jurisdictional, but relates to venue, and 
may be waived; and if an action for divorce is 
instituted in any other county, it may be tried 
there, unless defendant before the time of an- 
swering expires demands in writing that trial 
be had in the proper county. Smith v. Smith, 
226 N.C. 506, 39 S.E.2d 391 (1946); Denson v. 
Denson, 255 N.C. 708, 122 S.E.2d 507 (1961); 
Smith v. Smith, 56 N.C. App. 812, 290 S.E.2d 
390 (1982). 

But Removal Provisions Are Mandatory. 
— The language of this section, as amended by 
Session Laws 1977, 2nd Sess., c. 1223, which 
added the second paragraph, is mandatory. If 
the defendant makes a motion for change of 
venue, the judge shall grant it. Gardner v. 
Gardner, 43 N.C. App. 678, 260 S.E.2d 116 
(1979), aff'd, 300 N.C. 715, 268 S.E.2d 468 
(1980). 

And Apply Retroactively to Causes 
Which Have Accrued. — The retroactive ap- 
plication of this section to causes of action 
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which accrued prior to the effective date of the 
statute is proper. No vested right is destroyed, 
nor does a question of construction arise, where 
a venue statute, by its own provisions, is de- 
clared to apply to transactions entered into 
prior to the passage of the statute. Gardner v. 
Gardner, 43 N.C. App. 678, 260 S.E.2d 116 
(1979), aff'd, 300 N.C. 715, 268 S.E.2d 468 
(1980). 

But Not to Actions Settling Venue Before 
Effective Date. — The amendment of this 
section providing for removal of an action for 
divorce or alimony, upon motion of defendant, 
to the county in which defendant resides, where 
plaintiff has ceased to be a resident of this 
State, is mandatory and may be applied retro- 
actively and even to actions pending on its 
effective date. However, the amendment would 
not be applicable to an action for divorce from 
bed and board where it became effective after 
the trial court made a decision settling the 
question of venue. Gardner v. Gardner, 43 N.C. 
App. 678, 260 S.E.2d 116 (1979), aff'd, 300 N.C. 
715, 268 S.E.2d 468 (1980). 

As Right to Venue as Adjudicated Is Sub- 
stantial. — Although the question of venue is a 
procedural one, a right to venue established by 
statute is a substantial right. Its status is 
secure when finally adjudicated by a court of 
competent jurisdiction, and neither the courts 
nor the legislature can thereafter invalidate 
the right’s exercise or annul the judgment 
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which fixes its investiture. Gardner v. Gardner, 
300 N.C. 715, 268 S.E.2d 468 (1980). 

Limitation on Retroactive Application 
of Section. — This statute may be applied 
retroactively only insofar as it does not impinge 
upon a right which is otherwise secured, estab- 
lished, and immune from further legal meta- 
morphosis. Gardner v. Gardner, 300 N.C. 715, 
268 S.E.2d 468 (1980). 

Propriety of Motion to Remove. — This 
section is not jurisdictional and may be waived, 
and the failure therein must be taken advan- 
tage of by motion to remove the cause to the 
proper venue, and not by motion to dismiss. 
Davis v. Davis, 179 N.C. 185, 102 S.E. 270 
(1920). 

Failure to Make Motion as Waiver. — Any 
action brought in the wrong county may be 
removed instead of being dismissed, and a 
failure to make the motion for removal is a 
waiver of objection to the county in which it is 
brought. Denson v. Denson, 255 N.C. 703, 122 
S.E.2d 507 (1961). 

Applied in Bass v. Bass, 43 N.C. App. 212, 
258 S.E.2d 391 (1979). 

Stated in Batts v. United States, 120 F. 
Supp. 26 (E.D.N.C. 1954). 

Cited in Wood v. Wood, 181 N.C. 227, 106 
S.E. 753 (1921); Miller v. Miller, 38 N.C. App. 
95, 247 S.E.2d 278 (1978); Gardner v. Gardner, 
48 N.C. App. 38, 269 S.E.2d 630 (1980). 


§ 50-4. What marriages may be declared void on applica- 
tion of either party. 


The district court, during a session of court, on application made as by law 
provided, by either party to a marriage contracted contrary to the prohibitions 
contained in the Chapter entitled Marriage, or declared void by said Chapter, 
may declare such marriage void from the beginning, subject, nevertheless, to 
G.S. 51-3. (1871-2, c. 193, s. 33; Code, s. 1283; Rev., s. 1560; C.S., s. 1658; 1945, 
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Cross References. — As to marriage gener- 
ally, see § 51-1 et seq. As to void and voidable 
marriages, see § 51-3. 


CASE NOTES 


Void and Voidable Marriages Compared. 
— A voidable marriage is valid for all civil 
purposes until it is annulled by a competent 
tribunal in a direct proceeding, but a void 
marriage is a nullity and may be impeached at 
any time. Geitner ex rel. First Nat'l] Bank v. 
Townsend, 67 N.C. App. 159, 312 S.E.2d 236, 
cert. denied, 310 N.C. 744, 315 S.E.2d 702 
(1984). 

Formal Decree When Marriage Is Abso- 
lutely Void. — Even though a marriage may 
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be absolutely void, without being so declared, 
yet the court will formally decree its nullity, for 
the sake of the good order of society as well as 
for the quiet and relief of the party seeking the 
relief. Johnson v. Kincade, 37 N.C. 470 (1848); 
Lea v. Lea, 104 N.C. 603, 10 S.E. 488 (1889). 
Marriage Induced by Duress. — A former 
marriage which has been decreed to be void 
because it was induced by duress was void ab 
initio, and hence did not afford ground for 
annulment of a later marriage between one of 
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the parties and a third person, though such 
decree was rendered after the second marriage. 
Taylor v. White, 160 N.C. 38, 75 S.E. 941 (1912). 

Test of Mental Capacity to Contract 
Marriage. — As to what constitutes mental 
capacity or incapacity to enter into a contract to 
marry, the general rule is that the test is the 
capacity of the person to understand the special 
nature of the contract of marriage and the 
duties and responsibilities which it entails, 
which is to be determined from the facts and 
circumstances of each case. Geitner ex rel. First 
Nat'l Bank v. Townsend, 67 N.C. App. 159, 312 
S.E.2d 236, cert. denied, 310 N.C. 744, 315 
S.E.2d 702 (1984). 

Test of Incompetency in Guardianship 
Matters Compared. — Tests judicially ap- 
plied for a determination of incompetency in 
guardianship matters differ markedly from 
those applied for the determination of mental 
capacity to contract a marriage, for even 
though he may be under guardianship as an 
incompetent, a person may have in fact suffi- 
cient mental capacity to validly contract mar- 
riage. Geitner ex rel. First Natl Bank v. 
Townsend, 67 N.C. App. 159, 312 S.E.2d 236, 
cert. denied, 310 N.C. 744, 315 S.E.2d 702 
(1984). 

Capacity to Marry as Affected by Guard- 
ianship. — Unlike other transactions, an in- 
sane person’s capacity to marry is not necessar- 
ily affected by guardianship. Geitner ex rel. 
First Nat'l Bank v. Townsend, 67 N.C. App. 159, 
312 S.E.2d 236, cert. denied, 310 N.C. 744, 315 
S.E.2d 702 (1984). 

Mental capacity at the precise time 
when marriage is celebrated controls. 
Geitner ex rel. First Nat’] Bank v. Townsend, 67 
N.C. App. 159, 312 S.E.2d 236, cert. denied, 310 
N.C. 744, 315 S.E.2d 702 (1984). 

Prior adjudication of incompetency is 
not conclusive on the issue of later capacity to 
marry and does not bar a party from entering a 
contract to marry. Geitner ex rel. First Nat’l 
Bank v. Townsend, 67 N.C. App. 159, 312 
S.E.2d 236, cert. denied, 310 N.C. 744, 315 
S.E.2d 702 (1984). 

Marriage of Person Incapable of Con- 
tracting for Want of Understanding Void- 
able. — Under the common law as modified by 
§ 51-3 and this section, a marriage of a person 
incapable of contracting for want of under- 
standing is not void, but voidable. Geitner ex 
rel. First Nat'l Bank v. Townsend, 67 N.C. App. 
159, 312 S.E.2d 236, cert. denied, 310 N.C. 744, 
315 S.E.2d 702 (1984). 

Same — Void Ab Initio When So De- 
clared. — Under the rule of the common law as 
modified by statute, the marriage of a person 
incapable of contracting for want of under- 
standing is not void ipso facto, but if and when 
it is declared void in a legally constituted ac- 
tion, such marriage is void ab initio. Ivery v. 
Ivery, 258 N.C. 721, 129 S.E.2d 457 (1963). 
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The court has jurisdiction to declare mar- 
riages in proper cases void ab initio, but the 
marriage of a lunatic is not so ipso facto, and 
must be so declared by a decree of the court. 
Watters v. Watters, 168 N.C. 411, 84 S.E. 703 
(1915). See also, State ex rel. Setzer v. Setzer, 
97 N.C. 252, 1 S.E. 558 (1887). 

Same — Standing to Institute Action. — 
An action to declare void a marriage of a person 
incapable of contracting for want of under- 
standing may be instituted in the lifetime of the 
parties thereto by a guardian for the alleged 
mentally incompetent person or by such men- 
tally incompetent person if and when he or she 
becomes mentally competent to do so; and un- 
less such marriage is followed by cohabitation 
and the birth of issue, such action may be 
instituted after the death of such mentally 
incompetent person by a person or persons 
whose legal rights depend upon whether such 
marriage is valid or void. Ivery v. Ivery, 258 
N.C. 721, 129 S.E.2d 457 (1963). 

A suit for nullity of marriage on the ground of 
insanity may be brought either in the name of 
the lunatic, by her guardian, or in the name of 
the guardian, though the former is, for some 
reasons, the preferable course. Crump v. Mor- 
gan, 38 N.C. 91, 40 Am. Dec. 447 (1848). 

Same — Burden of Persuasion as to In- 
validity. — When the fact of marriage has been 
established by evidence, the burden of persua- 
sion on the issue of invalidity is on the party 
asserting such. And even if a party’s insanity is 
proved to be of such a chronic nature that it is 
presumed to continue, it does not shift the 
burden on the issue. Geitner ex rel. First Nat’] 
Bank vy. Townsend, 67 N.C. App. 159, 312 
S.E.2d 236, cert. denied, 310 N.C. 744, 315 
S.E.2d 702 (1984). 

Same — Death of Party After Birth of 
Issue. — A marriage of a person incapable of 
contracting for want of understanding, when 
followed by cohabitation and the birth of issue, 
may not be declared void after the death of 
either of the parties. Ivery v. Ivery, 258 N.C. 
721, 129 S.E.2d 457 (1968). 

Subsequent Insanity Not Ground for An- 
nulment. — Insanity afterwards afflicting a 
party to a contract of marriage is not a ground 
for annulment. Watters v. Watters, 168 N.C. 
411, 84 S.E. 703 (1915). 

Death of Party to Incestuous Marriage 
After Birth of Issue. — In Baity v. Cranfill, 91 
N.C. 293 (1884), it was held that the authority 
conferred upon the court by this section was so 
limited by § 51-3 as to deprive the court of the 
power to declare void the marriage of uncle and 
niece, “nearer of kin than first cousins, ” after 
the husband’s death, when their marriage was 
followed by cohabitation and the birth of issue. 
Ivery v. Ivery, 258 N.C. 721, 129 S.E.2d 457 
(1963). 
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License Issued upon Fraudulent Repre- 
sentations as to Age — How Voided. — 
Prior to the 1989 amendment to § 51-2, which 
made parents proper parties plaintiff, where a 
register of deeds was induced by fraudulent 
representations to issue a license for the mar- 
riage of a female between the ages of 14 and 16 
without conforming with § 51-2 as to the writ- 
ten consent of her parent, the marriage was 
voidable only at the suit of the female, and the 
register of deeds could not maintain a suit to 
declare the marriage void; the register of deeds 
could at most maintain an action to revoke and 
cancel the license issued by him before the 
solemnization of the marriage. Sawyer v. Slack, 
196 N.C. 697, 146 S.E. 864 (1929). 

Same — Effect of 20 Years’ Ratification. 
— Where a marriage is entered into by one 
under the legal age, but is followed by a cohab- 
itation of 20 years, the parties acknowledging 
each other and being recognized as husband 
and wife, although such marriage in its incep- 
tion was invalid, by reason of such ratification 
by the parties it would not be declared void. 
State v. Parker, 106 N.C. 711, 11 S.E. 517 
(1890). 

Suit by Nonresident. — Under this section, 
the courts of this State have jurisdiction of a 
suit to annul a marriage performed here, even 
though the plaintiff was a nonresident of this 
State at the time of commencement of the suit. 
Sawyer v. Slack, 196 N.C. 697, 146 S.E. 864 
(1929). 

Procedure Similar to Divorce Action. — 
An action, under this section, to have a mar- 
riage declared void, so far as procedure is 
concerned, is an action for divorce. Lea v. Lea, 
104 N.C. 6038, 10 S.E. 488 (1889); Johnson v. 
Johnson, 141 N.C. 91, 53 S.E. 623 (1906). 

In Johnson v. Kincade, 37 N.C. 470, (1843), 
the marriage of the parties was declared a 
nullity because of the mental incapacity of one 
of the parties at the time of the marriage. In 
that decision the court declared that the “plain- 
tiff ought to be, and is divorced from the defen- 
dant.” See Lea v. Lea, 104 N.C. 608, 10 S.E. 488 
(1889); Taylor v. White, 160 N.C. 38, 75 S.E. 941 
(1912). 

Affidavit Not Necessary. — Action for an- 
nulment under this section would not be dis- 
missed because of failure to make the affidavit 
formerly prescribed in § 50-8 for actions for 
divorce or alimony. Taylor v. White, 160 N.C. 
38, 75 S.E. 941 (1912). 

Allowance of Alimony Pendente Lite. — 
While not technically actions for divorce, ac- 
tions for annulment come under that heading, 
in a general way, in that alimony pendente lite 
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may be allowed. Taylor v. White, 160 N.C. 38, 
75 S.E. 941 (1912). See also, Lea v. Lea, 104 
N.C. 6038, 10 S.E. 488 (1889). 

Effect of Annulment Decree. — A decree 
annulling a marriage is final and conclusive 
and not open to collateral impeachment, al- 
though it may be vacated or set aside for good 
cause on proper application. Its effect is to 
make the supposed or pretended marriage as if 
it had never existed, and hence it restores both 
parties to their former status and to all rights of 
property as before the marriage. Taylor v. 
White, 160 N.C. 38, 75 S.E. 941 (1912). 

Legitimacy of Children of Annulled Mar- 
riage. — The children of a marriage which is 
subsequently annulled are made legitimate by 
§ 50-11. Taylor v. White, 160 N.C. 38, 75 S.E. 
941 (1912). See also § 50-11.1. 

Setting Aside Judgment — Adversary 
Proceeding. — If either party to an action to 
annul a marriage contract desires to move to 
set aside the judgment rendered, it must be 
done in an adversary proceeding after due 
notice is served upon the other party; notice to 
counsel of record in the original action is not 
sufficient. Johnson v. Johnson, 141 N.C. 91, 53 
S.E. 623 (1906). 

Same — Counsel Cannot Represent Both 
Parties Jointly. — A proceeding to set aside a 
judgment in an action of annulment will be 
dismissed where the same counsel jointly 
makes the motion representing both parties to 
the action. Johnson v. Johnson, 141 N.C. 91, 53 
S.E. 623 (1906). 

Collateral Attack by Second Husband on 
Wife’s Former Divorce Decree Not Autho- 
rized. — Where a divorce decree obtained by 
defendant wife from her former husband on the 
ground of separation for one year was in all 
respects regular on the face of the record, the 
divorce decree was not void but merely voidable 
even though there was proof that defendant 
and her former husband had not lived separate 
and apart for one year as of the time of the 
divorce; therefore, plaintiff husband had no 
standing collaterally to attack the divorce de- 
cree as to show that his subsequent marriage to 
defendant was void ab initio. Maxwell v. Woods, 
47 N.C. App. 495, 267 S.E.2d 516, cert. denied, 
301 N.C. 236, 283 S.E.2d 132 (1980). 

Applied in Dees v. McKenna, 261 N.C. 373, 
134 S.E.2d 644 (1964); Fulton v. Vickery, 73 
N.C. App. 382, 326 S.E.2d 354 (1985). 

Cited in Armstrong v. Armstrong, 41 N.C. 
App. 168, 254 S.E.2d 209 (1979); Dobos v. 
Dobos, 111 N.C. App. 222, 4381 S.E.2d 861 
(1993). 


§ 50-5: Repealed by Session Laws 1983, c. 613, s. 1. 
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Editor’s Note. — Session Laws 1983, c. 618, 
s. 1 repealed this section, except for subdivision 
(6) thereof, which it recodified as § 50-5.1. 


§ 50-5.1. Grounds for absolute divorce in cases of incur- 
able insanity. 


In all cases where a husband and wife have lived separate and apart for 
three consecutive years, without cohabitation, and are still so living separate 
and apart by reason of the incurable insanity of one of them, the court may 
grant a decree of absolute divorce upon the petition of the sane spouse: 
Provided, if the insane spouse has been released on a trial basis to the custody 
of his or her respective spouse such shall not be considered as terminating the 
status of living “separate and apart” nor shall it be considered as constituting 
“cohabitation” for the purpose of this section nor shall it prevent the granting 
of a divorce as provided by this section. Provided further, the evidence shall 
show that the insane spouse is suffering from incurable insanity, and has been 
confined or examined for three consecutive years next preceding the bringing 
of the action in an institution for the care and treatment of the mentally 
disordered or, if not so confined, has been examined at least three years 
preceding the institution of the action for divorce and then found to be 
incurably insane as hereinafter provided. Provided further, that proof of 
incurable insanity be supported by the testimony of two reputable physicians, 
one of whom shall be a staff member or the superintendent of the institution 
where the insane spouse is confined, and one regularly practicing physician in 
the community wherein such husband and wife reside, who has no connection 
with the institution in which said insane spouse is confined; and provided 
further that a sworn statement signed by said staff member or said superin- 
tendent of the institution wherein the insane spouse is confined or was 
examined shall be admissible as evidence of the facts and opinions therein 
stated as to the mental status of said insane spouse and as to whether or not 
said insane spouse is suffering from incurable insanity, or the parties according 
to the laws governing depositions may take the deposition of said staff member 
or superintendent of the institution wherein the insane spouse is confined; and 
provided further that incurable insanity may be proved by the testimony of one 
or more licensed physicians who are members of the staff of one of this State’s 
accredited four-year medical schools or a state-supported mental institution, 
supported by the testimony of one or more other physicians licensed by the 
State of North Carolina, that each of them examined the allegedly incurable 
insane spouse at least three years preceding the institution of the action for 
divorce and then determined that said spouse was suffering from incurable 
insanity and that one or more of them examined the allegedly insane spouse 
subsequent to the institution of the action and that in his or their opinion the 
said allegedly insane spouse was continuously incurably insane throughout 
the full period of three years prior to the institution of the said action. 

In leu of proof of incurable insanity and confinement for three consecutive © 
years next preceding the bringing of the action in an institution for the care 
and treatment of the mentally disordered prescribed in the preceding para- 
graph, it shall be sufficient if the evidence shall show that the allegedly insane 
spouse was adjudicated to be insane more than three years preceding the 
institution of the action for divorce, that such insanity has continued without 
interruption since such adjudication and that such person has not been 
adjudicated to be sane since such adjudication of insanity; provided, further, 
proof of incurable insanity existing after the institution of the action for divorce 
shall be furnished by the testimony of two reputable, regularly practicing 
physicians, one of whom shall be a psychiatrist. 
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In lieu of proof of incurable insanity and confinement for three consecutive 
years next preceding the bringing of the action in an institution for the care 
and treatment of the mentally disordered, or the adjudication of insanity, as 
prescribed in the preceding paragraphs, it shall be sufficient if the evidence 
shall show that the insane spouse was examined by two or more members of 
the staff of one of this State’s accredited four-year medical schools, both of 
whom are medical doctors, at least three years preceding the institution of the 
action for divorce with a determination at that time by said staff members that 
said spouse is suffering from incurable insanity, that such insanity has 
continued without interruption since such determination; provided, further, 
that sworn statements signed by the staff members of the accredited medical 
school who examined the insane spouse at least three years preceding the 
commencement of the action shall be admissible as evidence of the facts and 
opinions therein stated as to the mental status of said insane spouse as to 
whether or not said insane spouse was suffering from incurable insanity; 
provided, further, that proof of incurable insanity under this section existing 
after the institution of the action for divorce shall be furnished by the 
testimony of two reputable physicians, one of whom shall be a psychiatrist on 
the staff of one of the State’s accredited four-year medical schools, and one a 
physician practicing regularly in the community wherein such insane person 
resides. 

In all decrees granted under this subdivision in actions in which the insane 
defendant has insufficient income and property to provide for his or her own 
care and maintenance, the court shall require the plaintiff to provide for the 
care and maintenance of the insane defendant for the defendant’s lifetime, 
based upon the standards set out in G.S. 50-16.5(a). The trial court will retain 
jurisdiction of the parties and the cause, from term to term, for the purpose of 
making such orders as equity may require to enforce the provisions of the 
decree requiring plaintiff to furnish the necessary funds for such care and 
maintenance. 

Service of process shall be held upon the regular guardian for said defendant 
spouse, if any, and if no regular guardian, upon a duly appointed guardian ad 
litem and also upon the superintendent or physician in charge of the institu- 
tion wherein the insane spouse is confined. Such guardian or guardian ad litem 
shall make an investigation of the circumstances and notify the next of kin of 
the insane spouse or the superintendent of the institution of the action and 
whenever practical confer with said next of kin before filing appropriate 
pleadings in behalf of the defendant. 

In all actions brought under this subdivision, if the jury finds as a fact that 
the plaintiff has been guilty of such conduct as has conduced to the unsound- 
ness of mind of the insane defendant, the relief prayed for shall be denied. 

The plaintiff or defendant must have resided in this State for six months 
next preceding institution of any action under this section. (1945, c. 755; 1949, 
€)'264,"S- be 1958)'c, 1087; 1955, Ceonr, slo. L968~¢. Life, 2971, cColii], ssa 1 
2 197 PCL ogi OU L, Sela CaO Looe ly) 


Cross References. — As to the mainte- Legal Periodicals. — For comment on the 
nance of actions for alimony, alimony pendente 1945 amendment to this section, which was 
lite, and custody and support as in dependent formerly § 50-5(6), see 23 N.C.L. Rev. 340 
actions during the pendency of an action for (1945). 


divorce, and vice versa, and the effect of a For summary of the 1949 amendments to 
divorce on a pending action for alimony or former § 50-5 and §8§ 50-6 and 50-8, see 27 
alimony pendente lite, see § 50-19. N.C.L. Rev. 453 (1949). 

Editor’s Note. — This section was subdivi- For comment on contingent fees in domestic 
sion (6) of former § 50-5. It has been recodified relations actions, see 62 N.C.L. Rev. 381 (1984). 
as § 50-5.1 by Session Laws 1983, c. 613, s. 1. For 1984 survey, “The Brief Death of Alien- 
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ation of Affections and Criminal Conversation 
in North Carolina,” see 63 N.C.L. Rev. 1317 
(1985). 
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CASE NOTES 


Editor’s Note. — Some of the cases cited 
below were decided under former § 50-5(6). 

Purpose. — The purpose of former § 50- 
5(6), as amended (recodified as this section) is 
to require that a person alleged to be incurably 
insane shall not have his or her marital status 
altered until such person has been committed 
to an institution for the care and treatment of 
the mentally disordered for a period of five (now 
three) successive years in order that it may be 
ascertained whether or not the inmate’s insan- 
ity is incurable. Mere confinement for a period 
of five (now three) successive years in such an 
institution would fulfill the literal meaning of 
the statute but it would not be in compliance 
with its spirit or purpose. Mabry v. Mabry, 243 
N.C. 126, 90 S.E.2d°227 (1955): 

Exclusive Remedy. — The remedy provided 
in former § 50-5(6) (recodified as this section) 
is exclusive. Lawson v. Bennett, 240 N.C. 52, 81 
S.E.2d 162 (1954). 

Section Not Ambiguous. — Former § 50- 
5(6), recodified as this section, is not ambigu- 
ous. Vaughan v. Vaughan, 4 N.C. App. 253, 166 
S.E.2d 530 (1969). 

The words “next preceding” in former 
§ 50-5(6) (recodified as this section) have been 
held to mean the time nearest to the bringing of 
the action. Vaughan v. Vaughan, 4 N.C. App. 
253, 166 S.E.2d 530 (1969). 

It is not sufficient under former § 50-5(6) 
(recodified as this section) that the insane 
spouse was confined to an institution for five 
(now three) consecutive years at some time 
prior to the commencement of the action; the 
statute requires that confinement must be for 
five (now three) consecutive years “next preced- 
ing” the bringing of the action, which means the 
time nearest the bringing of the action. 
Vaughan v. Vaughan, 4 N.C. App. 253, 166 
S.E.2d 530 (1969). 

“Confined.” — By the use of the word “con- 
fined” in former § 50-5(6) (recodified as this 
section), the legislature did not contemplate 
such confinement as would require an inmate 
to be at all times under lock and key. Mabry v. 
Mabry, 243 N.C. 126, 90 S.E.2d 221 (1955); 
Vaughan v. Vaughan, 4 N.C. App. 253, 166 
S.E.2d 530 (1969). 

Release on Probation. — In a proceeding 
by wife for divorce on the ground of husband’s 
insanity, where doctors testified that the hus- 
band was incurably insane, the fact that the 
husband during the five-year (now three-year) 
period of confinement had been released on 
probation to his relatives on separate occasions, 
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once for 10 days and once for six months, did 
not bar divorce of wife on the ground of insan- 
ity, since release on probation did not constitute 
such acts on the part of the hospital authorities 
as to terminate the period of confinement 
within the meaning of former § 50-5(6) 
(recodified as this section). Mabry v. Mabry, 243 
N.C. 126, 90 S.E.2d 221 (1955). 

Periods of probation are permissible under 
former § 50-5(6) (recodified as this section) and 
may be deemed not to have constituted an 
interruption of the confinement or a discharge 
from the hospital within the meaning of the 
statute. Vaughan v. Vaughan, 4 N.C. App. 2538, 
166 S.E.2d 530 (1969). 

Defendant’s discharge under former 
§ 122-67 terminated his confinement and 
he was, therefore, not confined for five years 
(now three years) next preceding the institu- 
tion of the action as required by former § 50- 
5(6) (recodified as this section). Vaughan v. 
Vaughan, 4 N.C. App. 253, 166 S.E.2d 530 
(1969). 

Proof of Separation. — In a suit for divorce 
on the statutory ground of insanity, the insan- 
ity must be the reason for the separation of the 
parties, but no greater proof of separation and 
its continuance during the five-year (now three- 
year) period is required than in a proceeding for 
divorce based on a two-year (now one-year) 
separation period. Mabry v. Mabry, 243 N.C. 
126, 90 S.E.2d 221 (1955). 

Separation Occasioned by Mental In- 
competency Other Than Incurable Insan- 
ity. — Separation occasioned by insanity is 
cause for divorce in North Carolina only in 
cases of incurable insanity. And in these cases 
the requirements of this section must be met. 
In all other instances of separation arising by 
reason of mental incompetency, such separa- 
tion is not a ground for divorce. But to bar an 
action for divorce based on two (now one) years’ 
separation under § 50-6, the mental impair- 
ment must be to such extent that defendant 
does not understand what he or she is engaged 
in doing, and the nature and consequences of 
the act. Moody v. Moody, 253 N.C. 752, 117 
S.E.2d 724 (1961). 

Expert Testimony Insufficient. — Defen- 
dant’s expert testimony did not satisfy the 
requirements of this section where only one of 
defendant’s medical experts associated with a 
four-year North Carolina medical school made 
any determination of defendant’s condition 
three years prior to the institution of the action 
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for divorce. Scott v. Scott, 336 N.C. 284, 442 
S.E.2d 493 (1994). 

Sufficient Evidence. — In action for di- 
vorce based on one year’s separation, where 
defendant wife asserted incurable mental ill- 
ness as a defense, although plaintiff offered no 
expert evidence concerning the diagnosis of 
defendant’s condition, plaintiff’s own testimony 
showed defendant’s ability to perform usual 
daily tasks when her illness was controlled 
with medication; moreover, the testimony of 
defendant’s treating psychiatrist and the per- 
son most familiar with her condition over an 
extended period of time corroborated certain of 
plaintiff’s evidence. Scott v. Scott, 336 N.C. 284, 
442 S.E.2d 493 (1994). 
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Extent of Impairment. — To bar an action 
for divorce based on one year’s separation, the 
mental impairment must be to such extent that 
defendant does not understand what he or she 
is engaged in doing and the nature and conse- 
quences of the act. Scott v. Scott, 336 N.C. 284, 
442 S.E.2d 493 (1994). 

Burden of Persuasion. — To bar an action 
for divorce based on one year’s separation, the 
defendant bears the burden of persuasion that 
he or she is incurably insane within the mean- 
ing and purpose of this section. Scott v. Scott, 
336 N.C. 284, 442 S.E.2d 493 (1994). 

Stated in Melton ex rel. Madry v. Madry, 106 
N.C. App. 83, 415 S.E.2d 72 (1992). 


OPINIONS OF ATTORNEY GENERAL 


Separation Prior to Onset of Incompe- 
tence. — The provisions of this section are not 
available to a plaintiff to obtain a divorce from 
an incompetent spouse where the separation 


occurred prior to the onset of the incompetence. 
See opinion of Attorney General to Mr. James 
Lee Knight, Clerk of Superior Court, Guilford 
County, 55 N.C.A.G. 82 (1986). 


§ 50-6. Divorce after separation of one year on application 
of either party. 


Marriages may be dissolved and the parties thereto divorced from the bonds 
of matrimony on the application of either party, if and when the husband and 
wife have lived separate and apart for one year, and the plaintiff or defendant 
in the suit for divorce has resided in the State for a period of six months. A 
divorce under this section shall not be barred to either party by any defense or 
plea based upon any provision of G.S. 50-7, a plea of res judicata, or a plea of 
recrimination. Notwithstanding the provisions of G.S. 50-11, or of the common 
law, a divorce under this section shall not affect the rights of a dependent 
spouse with respect to alimony which have been asserted in the action or any 
other pending action. 

Whether there has been a resumption of marital relations during the period 
of separation shall be determined pursuant to G.S. 52-10.2. Isolated incidents 
of sexual intercourse between the parties shall not toll the statutory period 
required for divorce predicated on separation of one year. (1931, c. 72; 19338, c. 
163; 1937, c. 100, ss. 1, 2; 1943, c. 448, s. 3; 1949, c. 264, s. 3; 1965, c. 636, s. 
2; 1977, c. 817, s. 1; 1977, 2nd Sess., c. 1190, s. 1; 1979, c. 709, s. 1; 1981, c. 182; 
1983 .¢. 613.8. 2° 6923.18. 217; 1987, c.. 664,:s- 2.) 


Cross References. — For provision that in 
an action pursuant to this section, if either or 
both parties have sought and obtained marital 
counselling by a licensed physician, licensed 
psychologist, or certified marital family thera- 
pist, the person rendering such counselling 
shall not be competent to testify in the action 
concerning information acquired while render- 
ing such counselling, see § 8-53.6. As to con- 
tents and verification of complaint, see § 50-8. 
As to the maintenance of actions for alimony, 
alimony pendente lite, and custody and support 
as independent actions during the pendency of 
an action for divorce, and vice versa, and the 
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effect of a divorce on a pending action for 
alimony or alimony pendente lite, see § 50-19. 

Editor’s Note. — Session Laws 1977, 2nd 
Sess., c. 1190, s. 2, provided: “In an action 
initiated after August 1, 1977, a judgment of 
divorce under G.S. 50-6, entered before the 
effective date of this act [June 11, 1978] and 
when there was no pending action for support 
or alimony, shall be valid even though the court 
did not make a determination that there was no 
such pending action or a determination that all 
claims for support or alimony had been fully 
and finally adjudicated.” 

Legal Periodicals. — For comment on the 
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1943 amendment to this section, see 21 N.C.L. 
Rev. 347 (1921). 

As to effect of this section on former § 50-5, 
see 9 N.C.L. Rev. 368 (1931). 

For note on “living apart” where both parties 
live in the same house, see 18 N.C.L. Rev. 247 
(1940). 

For note discussing cases decided under this 
section, see 40 N.C.L. Rev. 808 (1962). 

For note on early statutory and common law 
of divorce in North Carolina, see 41 N.C.L. Rev. 
604 (1963). 

For article, “Proposed Reforms in North 
Carolina Divorce Law,” see 8 N.C. Cent. L.J. 35 
(1976). 

For note discussing the application of the 
compulsory counterclaim provision of § 1A-1, 
Rule 13 in divorce suits, see 57 N.C.L. Rev. 439 
(1979). 

For survey of 1978 family law, see 57 N.C.L. 
Rev. 1084 (1979). 

For note on the effect of resumed marital 
relations on separation agreements, see 1 
Campbell L. Rev. 131 (1979). 

For article, “Mediation and Arbitration of 
Separation and Divorce Agreements,” see 15 
Wake Forest L. Rev. 467 (1979). 

For comment on the enforceability of arbitra- 
tion clauses in North Carolina separation 
agreements, see 15 Wake Forest L. Rev. 487 
(1979). 
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For survey of 1979 family law, see 58 N.C.L. 
Rev. 1471 (1980). 

For note on voiding separation agreements 
by isolated acts of sexual intercourse, see 16 
Wake Forest L. Rev. 137 (1980). 

For survey of 1981 family law, see 60 N.C.L. 
Rev. 1879 (1982). 

For comment on contingent fees in domestic 
relations actions, see 62 N.C.L. Rev. 381 (1984). 

For domestic relations note, “The Validity of 
Foreign Divorce Decrees in North Carolina,” 
see 20 Wake Forest L. Rev. 765 (1984). 

For 1984 survey, “Estoppel and Foreign Di- 
vorce,” see 63 N.C.L. Rev. 1189 (1985). 

For 1984 survey, “Equitable Distribution 
Without Consideration of Marital Fault,” see 63 
N.C.L. Rev. 1204 (1985). 

For 1984 survey, “The Brief Death of Alien- 
ation of Affections and Criminal Conversation 
in North Carolina,” 63 N.C.L. Rev. 1317 (1985). 

For note on post-separation sexual inter- 
course precluding enforcement of agreement 
requiring parties to live separate and apart, see 
11 Campbell L. Rev. 73 (1988). 

For article, “Bromhal v. Stott: Revisiting the 
Court’s Role in Separation Agreements in the 
Context of Attorneys’ Fees,” see 74 N.C.L. Rev. 
2151 (1996). 


CASE NOTES 


I. In General. 
II. Separation. 
II. Fault. 
IV. Domicile or Residence. 


I. IN GENERAL. 


Constitutionality. — This section, as 
amended, is not unconstitutional on grounds 
that it violates equal protection by preserving a 
dependent spouse’s right to alimony without at 
the same time preserving all other property 
rights incident to continuation of the marital 
status, as the equal protection clauses of the 
State and federal Constitutions prohibit denial 
of the equal protection of the laws to persons, 
not to rights. Edwards v. Edwards, 42 N.C. App. 
301, 256 S.E.2d 728 (1979). 

Abolition of the defense of recrimination in a 
divorce action based on a year’s separation does 
not deprive a spouse who was married before 
such abolition of a vested property right under 
the due process clause of the federal Constitu- 
tion or the “law of the land clause” of N.C. 
Const., Art. I, § 19. Nor does it deprive defen- 
dant husband of a vested property right as a 
tenant by the entirety without due process of 
law on grounds that it permits plaintiff wife to 
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obtain a divorce from defendant and defeat 
defendant’s right upon wife’s death to become 
the sole owner of property held by the parties as 
tenants by the entirety. Sawyer v. Sawyer, 54 
N.C. App. 141, 282 S.E.2d 527 (1981). 

This section is an indication of this 
State’s policy, as exhibited by legislation, that 
if the parties have lived separate and apart for 
one year, the marriage is no longer viable and is 
not worth saving. Bruce v. Bruce, 79 N.C. App. 
579, 339 S.E.2d 855, cert. denied, 317 N.C. 701, 
347 S.E.2d 36 (1986). 

Purpose of Section. — This section was 
enacted in order to enable a husband and wife 
to terminate their marriage without the sensa- 
tionalism and public airing of dirty linen which 
necessarily accompany a divorce based on fault. 
Harrington v. Harrington, 22 N.C. App. 419, 
206 S.E.2d 742, rev'd on other grounds, 286 
N.C. 260, 210 S.E.2d 190 (1974). 

This section creates an independent 
cause of divorce. Pickens v. Pickens, 258 N.C. 
84, 127 S.E.2d 889 (1962); Gray v. Gray, 16 N.C. 
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App. 730, 193 S.E.2d 492 (1972). 

And Provides for “No Fault” Divorce. — 
As to divorces grounded on a one-year separa- 
tion of the parties, this State is a “no fault” 
jurisdiction; that is, a showing that the parties 
have achieved the required periods of residency 
and separation is all that is necessary to obtain 
a divorce in this State under this section. 
Morris v. Morris, 45 N.C. App. 69, 262 S.E.2d 
359 (1980). 

Jurisdictional Requirements. — Under 
this section, in order to maintain an action for 
divorce, the husband and wife shall have (1) 
lived separate and apart for two years (now one 
year), and (2) the plaintiff, husband or wife, 
shall have resided in this State for a period of 
one year (now six months). These two require- 
ments are jurisdictional, and if either one or the 
other of these elements does not exist, the court 
would not have jurisdiction to try the action 
and any decree rendered would be void. 
Henderson v. Henderson, 232 N.C. 1, 59. S.E.2d 
227 (1950). 

Under this section, in order to maintain an 
action for divorce, the husband and wife shall 
have (1) lived separate and apart for two years 
(now one year); and (2) the plaintiff, husband or 
wife, shall have resided in this State for a 
period of six months. The jurisdictional require- 
ment as to residence under this section is met 
by allegation and proof of residence within this 
State for a period of six months next preceding 
the commencement of the action. Denson v. 
Denson, 255 N.C. 703, 122 S.E.2d 507 (1961). 

To obtain a divorce pursuant to this section, 
all that is required is proof that the parties 
have lived separate and apart for one year and 
that one of the parties has lived in this State for 
six months next preceding institution of the 
suit. Bruce v. Bruce, 79 N.C. App. 579, 339 
S.E.2d 855, cert. denied, 317 N.C. 701, 347 
S.E.2d 36 (1986). 

Statute of Limitations Not Applicable to 
Actions for Absolute Divorce. — Balancing 
the reasons for having statutes of limitation 
against this State’s public policy of endeavoring 
to maintain the marital state on the one hand 
and not denying divorce to parties who have 
demonstrated a ground for divorce on the other 
hand, the general, residuary statute of limita- 
tions, § 1-56, should not be applied to actions 
for absolute divorce under this section. Bruce v. 
Bruce, 79 N.C. App. 579, 339 S.E.2d 855, cert. 
denied, 317 N.C. 701, 347 S.E.2d 36 (1986). 

Accrual of Cause of Action. — Separation, 
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as a ground for divorce, is a type of continuing. 


offense. It begins on the date the parties phys- 
ically separate with the requisite intention that 
the separation remain permanent, and the 
cause of action under this section accrues at the 
end of one year. However, the cause of action 
continues to accrue even after the one year 
period, so long as the parties remain “separate 
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and apart” within the meaning of the statute. 
Bruce v. Bruce, 79 N.C. App. 579, 339 S.E.2d 
855, cert. denied, 317 N.C. 701, 347 S.E.2d 36 
(1986). 

But, the cessation of sexual relations alone 
does not constitute separation. Lin v. Lin, 108 
N.C. App. 772, 425 S.E.2d 9 (1998). 

Proper Parties. — The only persons who 
may bring an action for absolute divorce are 
those persons who are lawfully married to one 
another. Where there are children born to a 
marriage, it is neither proper nor necessary for 
them to be made parties to an action for divorce 
between their parents. Likewise, the only nec- 
essary parties in an action to set aside an 
absolute divorce decree after one spouse’s death 
are the surviving spouse and the personal rep- 
resentative of the deceased spouse. Thomas v. 
Thomas, 43 N.C. App. 638, 260 S.E.2d 163 
(1979). 

Applicability of § 50-10. — The application 
to divorces under this section of the § 50-10 
requirement that the factual allegations sup- 
porting the divorce must be deemed denied 
requires a finding of the necessary facts. While 
it remains sound public policy not to allow the 
granting of such divorces on the pleadings, it 
would, nevertheless, appear that it would make 
good jurisprudential sense to clearly remove 
divorces under this section from the more cum-. 
bersome jury procedure and provide that all 
such cases be heard by the judge without a jury. 
Morris v. Morris, 45 N.C. App. 69, 262 S.E.2d 
359 (1980). 

Allegations and Proof Sufficient to Enti- 
tle Plaintiff to Divorce. — Where the com- 
plaint alleges, and there is evidence tending to 
show, that husband and wife, “have lived sepa- 
rate and apart for two years (now one year)” 
next immediately preceding the institution of 
the action, and that plaintiff “has resided in the 
State for a period of six months,” nothing else 
appearing, the establishment of these allega- 
tions by proof would entitle plaintiff to a di- 
vorce. This section so provides. Taylor v. Taylor, 
225 N.C. 80, 33 S.E.2d 492 (1945). 

It is unnecessary to set out in the complaint 
the cause of the separation or to allege that it 
was without fault on the part of plaintiff or to 
aver that it was by mutual agreement of the 
parties. Taylor v. Taylor, 225 N.C. 80, 33 S.E.2d 
492 (1945). 

In order to be entitled to a divorce on the 
ground of separation, plaintiff must show the 
fact of marriage, that the parties have lived 
separate and apart for two years (now one 
year), and that plaintiff has been a resident of 
the State for one year (now six months). Oliver 
v. Oliver, 219 N.C. 299, 13 S.E.2d 549 (1941). 

Where, in an action under this section, the 
testimony adduced by plaintiff is sufficient to 
establish, at the commencement of the action, 
that the plaintiff and defendant were husband 
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and wife, that both of them had resided in the 
State for a period of six months, and that they 
had lived separate and apart within the mean- 
ing of the statute for an uninterrupted period of 
two years (now one year), the trial judge rightly 
refused to nonsuit the action. Mallard v. Mal- 
lard, 234 N.C. 654, 68 S.E.2d 247 (1951). 

Complaint seeking an absolute divorce was 
not fatally defective in failing to allege that the 
parties lived separate and apart for one year 
with the intention by at least one of them that 
the separation be permanent, where it con- 
tained the allegations required by this section. 
Sharp v. Sharp, 84 N.C. App. 128, 351 S.E.2d 
799 (1987). 

Joinder of Grounds in Complaint. — 
Where the grounds are listed in the statutes for 
the same kind of divorce, the several grounds 
may be joined in one complaint, and the decree 
may be granted on any one of the grounds 
proved. Swygert v. Swygert, 46 N.C. App. 173, 
264 S.E.2d 902 (1980). 

Statement in Answer. — In an action un- 
der this section, it was held that the mere 
statement in the answer that the allegation in 
the complaint “that plaintiff and defendant 
have not lived together as man and wife since 
April 1, 1942, is not denied,” was not an admis- 
sion of a “separation.” Moody v. Moody, 225 N.C. 
89, 33 S.E.2d 491 (1945). 

Stay Not Required. — A stay of plaintiff’s 
action for absolute divorce was not required 
pending resolution of defendant’s counterclaim 
for alimony in plaintiff’s earlier action for di- 
vorce from bed and board, since defendant’s 
claim for alimony, having been asserted in the 
prior action, would not be affected by an abso- 
lute divorce obtained by plaintiff in the action 
for absolute divorce. Edwards v. Edwards, 42 
N.C. App. 301, 256 S.E.2d 728 (1979). 

When Issues to Be Passed on by Jury. — 
In an action under this section, where the 
complaint alleged sufficient facts and defen- 
dant in her answer set up a divorce a mensa 
with alimony granted her on the grounds of 
abandonment, to which plaintiff replied with- 
out admission of wrongful or unlawful conduct 
on his part, a judgment for defendant on the 
pleadings was erroneous, as there were issues 
of fact raised to be tried by a jury. Lockhart v. 
Lockhart, 223 N.C. 123, 25 S.E.2d 465 (1943). 

When Plaintiff May Not Voluntarily Dis- 
miss Claim. — Where plaintiff seeks divorce 
upon the ground of one year’s separation and 
defendant in his answer likewise prays for a 
divorce upon the same ground, defendant’s 
prayer is in effect a counterclaim, and plaintiff 
therefore cannot voluntarily dismiss her claim 
without defendant’s consent. The rationale for 
this rule is that it would be manifestly unjust to 
allow a plaintiff who comes into court upon 
solemn allegations which, if true, entitle defen- 
dant to some affirmative relief against the 
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plaintiff, to withdraw, ex parte, the allegations 
after defendant has demanded the relief to 
which they entitle him. McCarley v. McCarley, 
289 N.C. 109, 221 S.E.2d 490 (1976). 

Estoppel from Challenging Divorce 
Judgment. — Where husband filed for divorce 
and performed some of his obligations under 
separation agreement for several years, remar- 
ried in reliance on the divorce judgment, and 
did not object to the validity of the divorce 
decree or the agreement until he sought to 
defend his failure to comply with the judgment 
on grounds that it was void, he was estopped 
from questioning its validity and effect. Amick 
v. Amick, 80 N.C. App. 291, 341 S.E.2d 613 
(1986). 

Modification of Custody Order in Action 
Under This Section. — An order awarding 
the custody of minor children determines the 
present rights of the parties, but is not perma- 
nent in nature, and is subject to modification 
for subsequent change of circumstances affect- 
ing the welfare of the children; therefore, an 
order of the court, entered pursuant to former 
§ 50-16, awarding the custody of the children 
to the wife, did not preclude another judge of 
the superior court from awarding custody of the 
children to the husband in the wife’s later 
action for absolute divorce under this section. 
Thomas v. Thomas, 259 N.C. 461, 130 S.E.2d 
871 (1963). 

Child Support Action Not Barred. — The 
inclusion in divorce judgment of a paragraph 
identifying plaintiff’s former husband as the 
father of plaintiff’s child operated only to iden- 
tify the existence of a child born of the marriage 
and was not the subject of litigation; thus, 
collateral estoppel did not bar child support 
action against defendant. Guilford County ex 
rel. Child Support Enforcement Unit ex rel. 
Gardner v. Davis, 123 N.C. App. 527, 473 
S.E.2d 640 (1996). 

Evidence of Mental Impairment. — In 
action for divorce based on one year’s separa- 
tion where defendant wife asserted incurable 
mental illness as a defense, although plaintiff 
offered no expert evidence concerning the diag- 
nosis of defendant’s condition, plaintiff’s own 
testimony showed defendant’s ability to per- 
form usual daily tasks when her illness was 
controlled with medication; moreover, the tes- 
timony of defendant’s treating psychiatrist and 
the person most familiar with her condition 
over an extended period of time, corroborated 
certain of plaintiff’s evidence. Scott v. Scott, 336 
N.C. 284, 442 S.E.2d 493 (1994). 

Mental Impairment. — To bar an action for 
divorce based on one year’s separation, the 
mental impairment must be to such extent that 
defendant does not understand what he or she 
is engaged in doing and the nature and conse- 
quences of the act. Scott v. Scott, 336 N.C. 284, 
442 S.E.2d 493 (1994). 
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Trial court properly excluded evidence 
of defendant’s health and her prospects for 
obtaining medical insurance following divorce. 
Such evidence is not relevant to the trial court’s 
determination to grant or deny a divorce pur- 
suant to this section. Fletcher v. Fletcher, 104 
N.C. App. 225, 408 S.E.2d 753 (1991). 

For cases decided under subdivisions 
(1) through (5) of former § 50-5, which for- 
merly set forth various grounds for divorce, see 
Wood v. Wood, 27 N.C. 674 (1845); Smith v. 
Morehead, 59 N.C. 360 (1863); Edwards v. 
Edwards, 61 N.C. 534 (1868); Barringer v. 
Barringer, 69 N.C. 179 (1873); Horne v. Horne, 
72 N.C. 530, appeal dismissed, 72 N.C. 534 
(1875); Long v. Long, 77 N.C. 304 (1877); 
McQueen v. McQueen, 82 N.C. 471 (1880); 
Webber v. Webber, 83 N.C. 280 (1880); Steel v. 
Steel, 104 N.C. 631, 10 S.E. 707 (1889); House 
v. House, 181 N.C. 140, 42 S.E. 546 (1902); 
Kinney v. Kinney, 149 N.C. 321, 63 S.E. 97 
(1908); Ellett v. Ellett, 157 N.C. 161, 72 S.E. 
861 (1911); Cooke v. Cooke, 164 N.C. 272, 80 
S.E. 178 (19138); Alexander v. Alexander, 165 
N.C. 45, 80 S.E. 890 (1914); Bryant v. Bryant, 
171 N.C. 746, 88 S.E. 147 (1916); Sanderson v. 
Sanderson, 178 N.C. 339, 100 S.E. 590 (1919); 
Brown v. Brown, 182 N.C. 42, 108 S.E. 380 
(1921); Lee v. Lee, 182 N.C. 61, 108 S.E. 352 
(1921); Ellis v. Ellis, 190 N.C. 418, 130 S.E. 7 
(1925); Nelson v. Nelson, 197 N.C. 465, 149 S.E. 
585 (1929); Keys v. Tuten, 199 N.C. 368, 154 
S.E. 631 (1930); Reeves v. Reeves, 203 N.C. 792, 
167 S.E. 129 (1933); Smithdeal v. Smithdeal, 
206 N.C. 397, 174 S.E. 118 (1934); Hyder v. 
Hyder, 210 N.C. 486, 187 S.E. 798 (1936); 
Burrowes v. Burrowes, 210 N.C. 788, 188 S.E. 
648 (1936); Woodruff v. Woodruff, 215 N.C. 685, 
3 S.E.2d 5 (1939); Young v. Young, 225 N.C. 340, 
34 S.E.2d 154 (1945); Pearce v. Pearce, 225 N.C. 
571, 35 S.E.2d 636 (1945); Pearce v. Pearce, 226 
N.C. 307, 37 S.E.2d 904 (1946); Welch v. Welch, 
226 N.C. 541, 39 S.E.2d 457 (1946); Smith v. 
Smith, 226 N.C. 544, 39 S.E.2d 458 (1946); 
Norman v. Norman, 230 N.C. 61, 51 S.E.2d 927 
(1949); Cunningham vy. Cunningham, 234 N.C. 
1, 65 S.E.2d 375 (1951); Mallard v. Mallard, 234 
N.C. 654, 68 S.E.2d 247 (1951); Carpenter v. 
Carpenter, 244 N.C. 286, 93 S.E.2d 617 (1956); 
Becker v. Becker, 262 N.C. 685, 138 S.E.2d 507 
(1964); Wright v. Wright, 281 N.C. 159, 188 
S.E.2d 317 (1972); Greene v. Greene, 15 N.C. 
App. 314, 190 S.E.2d 258 (1972); Owens v. 
Owens, 28 N.C. App. 713, 222 S.E.2d 704, cert. 
denied, 290 N.C. 95, 225 S.E.2d 324 (1976). 

Applied in Hyder v. Hyder, 215 N.C. 239, 1 
S.E.2d 540 (1939); Nall v. Nall, 229 N.C. 598, 50 
S.E.2d 737 (1948); Deaton v. Deaton, 237 N.C. 
487, 75 S.E.2d 398 (1953); O’Briant v. O’Briant, 
239 N.C. 101, 79 S.E.2d 252 (1953); Whitener v. 
Whitener, 255 N.C. 731, 122 S.E.2d 705 (1961); 
Hutchins v. Hutchins, 260 N.C. 628, 133 S.E.2d 
459 (1963); Richardson v. Richardson, 261 N.C. 
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521, 135 S.E.2d 532 (1964); Jones v. Jones, 261 
N.C. 612, 135 S.E.2d 554 (1964); Ponder v. 
Ponder, 32 N.C. App. 150, 230 S.E.2d 786 
(1977); Gerringer v. Gerringer, 42 N.C. App. 
580, 257 S.E.2d 98 (1979); In re Hayes, 43 N.C. 
App. 515, 259 S.E.2d 327 (1979); Wilhelm v. 
Wilhelm, 43 N.C. App. 549, 259 S.E.2d 319 
(1979); Mayer v. Mayer, 66 N.C. App. 522, 311 
S.E.2d 659 (1984); Hinton v. Hinton, 70 N.C. 
App. 665, 321 S.E.2d 161 (1984). 

Quoted in O’Hara v. O’Hara, 46 N.C. App. 
819, 266 S.E.2d 59 (1980); McCall v. Harris, 55 
N.C. App. 390, 285 S.E.2d 335 (1982). 

Stated in Hamilton v. Hamilton, 296 N.C. 
574, 251 S.E.2d 441 (1979); Alexander v. 
Alexander, 68 N.C. App. 548, 315 S.E.2d 772 
(1984); Coombs v. Coombs, 121 N.C. App. 746, 
468 S.E.2d 807 (1996). 

Cited in Teasley v. Teasley, 205 N.C. 604, 172 
S.E. 197 (1934); Smithdeal v. Smithdeal, 206 
N.C. 397, 174 S.E. 118 (1934); Long v. Long, 206 
N.C. 706, (175. S:E. 85:“1934)-"" State v: 
Henderson, 207 N.C. 258, 176 S.E. 758 (1934); 
Campbell v. Campbell, 207 N.C. 859, 176 S.E. 
250 (1934); Goodman v. Goodman, 208 N.C. 
416, 181 S.E. 328 (1935); Brown v. Brown, 213 
N.C. 347, 196 S.E. 333 (1938); Taylor v. Taylor, 
225 N.C. 80, 33 S.E.2d 492 (1945); Carter v. 
Carter, 282 N.C. 614, 61 S.E.2d 711 (1950); 
McLean v. McLean, 233 N.C. 139, 63 S.E.2d 138 
(1951); Livingston v. Livingston, 235 N.C. 515, 
70 S.E.2d 480 (1952); Carpenter v. Carpenter, 
244 N.C. 286, 93 S.E.2d 617 (1956); Shaver v. 
Shaver, 244 N.C. 309, 93 S.E.2d 614 (1956); 
Shaver v. Shaver, 248 N.C. 113, 102 S.E.2d 791 
(1958); Sears v. Sears, 253 N.C. 415, 117 S.E.2d 
7 (1960); Hicks v. Hicks, 275 N.C. 370, 167 
S.E.2d 761 (1969); Wright v. Wright, 281 N.C. 
159, 188 S.E.2d 317 (1972); Wise v. Wise, 42 
N.C. App. 5, 255 S.E.2d 570 (1979); Buffington 
v. Buffington, 69 N.C. App. 483, 317 S.E.2d 97 
(1984); Seifert v. Seifert, 82 N.C. App. 329, 346 
S.E.2d 504 (1986); Banner v. Banner, 86 N.C. 
App. 397, 358 S.E.2d 110 (1987); Daniel v. 
Daniel, — N.C. App. —, 510 S.E.2d 689 (1999). 


II. SEPARATION. 


Editor’s Note. — The cases below were de- 
cided prior to the 1987 amendment to this 
section, providing that isolated incidents of sex- 
ual intercourse shall not toll the statutory pe- 
riod for divorce predicated on one year separa- 
tion. As to resumption of marital relations, see 
§ 52-10.2. 

Parties Must Have Lived Separate and 
Apart for One Year. — The material aspect of 
this statute is the requirement that the parties 
have lived separate and apart for one year prior 
to institution of the suit. Myers v. Myers, 62 
N.C. App. 291, 302 S.E.2d 476 (1983). 

The expression used in Byers v. Byers, 222 
N.C. 298, 22 S.E.2d (1942), “that the bare fact 
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of living separate and apart for the period of 
two years (now one year); standing alone, will 
not constitute a cause of action for divorce,” 
should be viewed in the light of its setting, and 
construed accordingly. It was not intended as a 
delimitation of the statute. Byers v. Byers, 223 
N.C. 85, 25 S.E.2d 466 (1943). 

Separation Requirement Applies to Year 
Prior to Institution of Suit. — The require- 
ment that parties live separate and apart for 
one year applies to the year prior to institution 
of the suit. Bruce v. Bruce, 79 N.C. App. 579, 
339 S.E.2d 855, cert. denied, 317 N.C. 701, 347 
S.E.2d 36 (1986). 

The separation contemplated by this 
section is apparently unrestricted. Taylor 
v. Taylor, 225 N.C. 80, 33 S.E.2d 492 (1945). 

Mutual Agreement to Separate Is Not 
Required. — A charge by the court to the jury 
that the living separate and apart means living 
separate and apart under mutual agreement 
only, was erroneous, entitling plaintiff to a new 
trial. Byers v. Byers, 222 N.C. 298, 22 S.E.2d 
902 (1942), distinguishing Parker v. Parker, 
210 N.C. 264, 186 S.E. 346 (1936), decided 
under prior wording of section. See 15 N.C.L. 
Rev. 348 (1937). 

In order to be entitled to a divorce, a plaintiff 
need not show that a marital separation for the 
statutory period was by mutual agreement or 
under a decree of court. Beck v. Beck, 14 N.C. 
App. 168, 187 S.E.2d 355 (1972). 

But Was Required Formerly. — Before the 
1937 amendment, which struck out of this 
section the phrase “either under deed of sepa- 
ration or otherwise,” it was held that while the 
applicant need not be the injured party, the 
statute did not authorize a divorce where the 
husband had separated himself from his wife, 
or the wife had separated herself from her 
husband, without cause and without agree- 
ment, express or implied. Lee v. Lee, 182 N.C. 
61, 108 S.E. 352 (1921); Parker v. Parker, 210 
N.C. 264, 186 S.E. 346 (1936); Hyder v. Hyder, 
210 N.C. 486, 187 S.E. 798 (1936); Reynolds v. 
Reynolds, 210 N.C. 554, 187 S.E. 768 (1936). 

This section contains no requirement 
that separation of the parties be volun- 
tary. Harrington v. Harrington, 286 N.C. 260, 
210 S.E.2d 190 (1974). But see Williams v. 
Williams, 224 N.C. 91, 29 S.E.2d 39 (1944), 
holding that the separation under this section 
must be voluntary in its inception, and Taylor v. 
Taylor, 225 N.C. 80, 33 S.E.2d 492 (1945), 
holding that “separation” would not include an 
involuntary living apart, where there had been 
no previous separation, such as might arise 
from the incarceration or insanity of one of the 
parties. 

But This Section Is Inapplicable Where 
Separation Is Due to Insanity of Defen- 
dant. — Divorce on the grounds of two years’ 
(now one year’s) separation under this section 
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cannot be maintained when the separation is 
due to the insanity or mental incapacity of 
defendant spouse, the sole remedy in such 
instance being under former § 50-5(6) 
(recodified as § 50-5.1). Lawson v. Bennett, 240 
N.C. 52, 81 S.E.2d 162 (1954); Moody v. Moody, 
253 N.C. 752, 117 S.E.2d 724 (1961). 

To bar an action for divorce based on two 
years’ (now one year’s) separation, the mental 
impairment must be to such an extent that 
defendant does not understand what he or she 
is engaged in doing and the nature and conse- 
quences of the act. Moody v. Moody, 253 N.C. 
752, 117 S.E.2d 724 (1961). 

“Judicial Separation” Included. — A legal 
separation for the requisite period of two years 
(now one year) is ground for divorce under this 
section. The separation here contemplated in- 
cludes a “judicial separation” as well as one 
brought about by the act of the parties, or one of 
them. Lockhart v. Lockhart, 223 N.C. 559, 27 
S.E.2d 444 (1943). 

A separation by act of the parties, or one of 
them, or under order of court a mensa et thoro, 
suffices to meet the terms of this section. Taylor 
v. Taylor, 225 N.C. 80, 33 S.E.2d 492 (1945). 

The effect of a judgment granting a divorce a 
mensa et thoro was to legalize the separation of 
the parties which theretofore had been caused 
by the husband’s actions, and after two years 
(now one year) from the date of such judgment, 
the husband could proceed to an absolute di- 
vorce. Becker v. Becker, 262 N.C. 685, 138 
S.E.2d 507 (1964). See also, Pruett v. Pruett, 
247 N.C. 13, 100 S.E.2d 296 (1957). 

The effect of a divorce a mensa et thoro 
obtained by the wife on the ground that her 
husband abandoned her, was to legalize their 
separation from the date of such judgment; and 
in such case the husband, after two years (now 
one year) from the date of such judgment, could 
proceed to an absolute divorce. Richardson v. 
Richardson, 257 N.C. 705, 127 S.E.2d 525 
(1962). 

A judgment in an action instituted under 
former § 50-16 decreeing that the husband had 
willfully abandoned the wife and awarding her 
support and maintenance constituted a judicial 
separation which, two years (now one year) 
thereafter, would permit the husband to obtain 
an absolute divorce. Rouse v. Rouse, 258 N.C. 
520, 128 S.E.2d 865 (1963); Wilson v. Wilson, 
260 N.C. 347, 132 S.E.2d 695 (1963). 

The pendente lite order in the wife’s action 
for divorce from bed and board legalized the 
separation between the husband and wife, 
since it provided not only for alimony pendente 
lite and child custody, but also that the wife 
have the sole use and peaceful and undisturbed 
possession of the residence, and such separa- 
tion having continued for the requisite one year 
thereafter, the plaintiff-husband became enti- 
tled to a divorce. Earles v. Earles, 29 N.C. App. 
348, 224 S.E.2d 284 (1976). 
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What Constitutes Legalized Separation. 
— Either an action for a divorce a mensa et 
thoro, an action for alimony without divorce 
under former § 50-16, or a valid separation 
agreement may constitute a legalized separa- 
tion which thereafter will permit either of the 
parties to obtain an absolute divorce on the 
ground of one year’s separation. Harrington v. 
Harrington, 286 N.C. 260, 210 S.E.2d 190 
(1974). 

Valid separation agreement legalizes 
separation from and after the date 
thereof. Harrington v. Harrington, 286 N.C. 
260, 210 S.E.2d 190 (1974). 

To be valid a separation agreement must 
be untainted by fraud, must be in all re- 
spects fair, reasonable and just, and must have 
been entered into without coercion or the exer- 
cise of undue influence, and with full knowl- 
edge of all the circumstances, conditions, and 
rights of the contracting parties. Eubanks v. 
Eubanks, 273 N.C. 189, 159 S.E.2d 562 (1968). 

Until deed of separation is rescinded, 
defendant cannot attack legality of sepa- 
ration or obtain alimony from plaintiff. 
Eubanks v. Eubanks, 273 N.C. 189, 159 S.E.2d 
562 (1968). 

Effect of Resumption of Cohabitation 
upon Separation Agreement. — When sep- 
arated spouses who have executed a separation 
agreement resume living together in the home 
which they occupied before the separation, they 
hold themselves out as man and wife in the 
ordinary acceptation of the descriptive phrase. 
Irrespective of whether they have resumed sex- 
ual relations, in contemplation of law, their 
action amounts to a resumption of marital 
cohabitation which rescinds their separation 
agreement insofar as it had not been executed. 
Further, a subsequent separation will not re- 
vive the agreement. In re Estate of Adamee, 
291 N.C. 386, 230 S.E.2d 541 (1976). 

The same public policy which will not permit 
spouses to continue to live together in the same 
home, holding themselves out to the public as 
husband and wife, to sue each other for an 
absolute divorce on the ground of separation, or 
to base the period of separation required for a 
divorce on any time they live together, will also 
nullify a separation agreement if the parties 
resume marital cohabitation. In re Estate of 
Adamee, 291 N.C. 386, 230 S.E.2d 541 (1976). 

The heart of a separation agreement is the 
parties’ intention and agreement to live sepa- 
rate and apart forever, and when a husband 
and wife enter into a deed of separation the 
policy of the law is that they are to live sepa- 
rate. Therefore, they void the separation agree- 
ment if they reestablish a matrimonial home. 
In re Estate of Adamee, 291 N.C. 386, 230 
S.E.2d 541 (1976). 

Sexual intercourse between a husband and 
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wife after the execution of separation agree- 
ment voids the contract. Murphy v. Murphy, 
295 N.C. 390, 245 S.E.2d 693 (1978). But see 
now § 52-10.2. 

Where a reconciliation and resumption of 
cohabitation has taken place, an order or sepa- 
ration agreement with provisions for future 
support and an agreement to live apart is 
necessarily abrogated. Williamson v. 
Williamson, 66 N.C. App. 315, 311 S.E.2d 325 
(1984). 

Grounds for Attacking Deed of Separa- 
tion. — A married woman may attack the 
certificate of her acknowledgment and privy 
examination respecting her execution of a deed 
of separation, inter alia, upon the grounds of 
her mental incapacity, infancy, or the fraud of 
the grantee. Eubanks v. Eubanks, 273 N.C. 
189, 159 S.E.2d 562 (1968). 

Effect of Decree Denying Alimony. — Ifa 
separation is legalized by an award of alimony 
without divorce, there is no sound reason why it 
should not also be legalized by a decree denying 
alimony based upon a finding of no dependency. 
In each case the court has considered and 
determined the respective rights and obliga- 
tions of the separated parties insofar as support 
is concerned. In neither case is the court able to 
mend the broken marriage or to force the par- 
ties to live together if either persists in continu- 
ing to live apart. Cook v. Cook, 41 N.C. App. 
156, 254 S.E.2d 261 (1979). 

The separation of the parties became legal- 
ized by the entry of the judgment which denied 
defendant alimony and by entry of the order 
which awarded her possession of the house. 
The parties having lived separate and apart for 
more than one year after their separation thus 
became legalized, plaintiff was entitled to 
maintain an action for an absolute divorce 
under this section. The adjudication made in 
the prior action that plaintiff had originally 
wrongfully abandoned the defendant was not 
effective as a bar in the later action. Cook v. 
Cook, 41 N.C. App. 156, 254 S.E.2d 261 (1979). 

Separation means cessation of cohabita- 
tion, and cohabitation means living together as 
man and wife, though not necessarily implying 
sexual relations. Cohabitation includes other 
marital responsibilities and duties. Dudley v. 
Dudley, 225 N.C. 83, 33 S.E.2d 489 (1945); 
Young v. Young, 225 N.C. 340, 34 S.E.2d 154 
(1945); In re Estate of Adamee, 291 N.C. 386, 
230 §.E.2d 541 (1976); Tuttle v. Tuttle, 36 N.C. 
App. 635, 244 S.E.2d 447 (1978). 

Physical Separation Must Be Accompa- 
nied by Intention to Cease Cohabitation. 
— A husband and wife live separate and apart 
for the prescribed period within the meaning of 
this section when, and only when, these two 
conditions concur: (1) They live separate and 
apart physically for an uninterrupted period of 
two years (now one year); and (2) their physical 
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separation is accompanied by at least an inten- 
tion on the part of one of them to cease their 
matrimonial cohabitation. Mallard v. Mallard, 
234 N.C. 654, 68 S.E.2d 247 (1951); Richardson 
v. Richardson, 257 N.C. 705, 127 S.E.2d 525 
(1962); Beck v. Beck, 14 N.C. App. 163, 187 
S.E.2d 355 (1972). 

The bare fact of living separate and apart for 
the period of two years (now one year), standing 
alone, will not constitute a cause of action for 
divorce. There must be at least an intention on 
the part of one of the parties to cease cohabita- 
tion, which must be shown to have existed at 
the time alleged as the beginning of the sepa- 
ration period. It must appear that the separa- 
tion is with that definite purpose on the part of 
at least one of the parties. The exigencies of life 
and the necessity of making a livelihood may 
sometimes require that the husband shall ab- 
sent himself from the wife for long periods, a 
situation which was not contemplated by the 
law as a cause of divorce in fixing the period of 
separation. Byers v. Byers, 222 N.C. 298, 22 
S.E.2d 902 (1942). 

The words “separate and apart,” as used in 
this section, mean that there must be both a 
physical separation and an intention on the 
part of at least one of the parties to cease the 
matrimonial cohabitation. Earles v. Earles, 29 
N.C. App. 348, 224 S.E.2d 284 (1976); Myers v. 
Myers, 62 N.C. App. 291, 302 S.E.2d 476 (1983). 

Evidence of Conjugal Relations Within 
Statutory Period Before Action. — Sexual 
relations between spouses separated for less 
than one year invalidates those obligations of 
the parties, pursuant to a separation agree- 
ment, that are contingent upon the require- 
ment that the parties “live continuously sepa- 
rate and apart” for one year. Higgins v. Higgins, 
86 N.C. App. 513, 358 S.E.2d 553 (1987), aff'd, 
321 N.C. 482, 364 S.E.2d 426 (1988). 

Evidence that within the statutory period 
before the institution of the divorce action de- 
fendant visited plaintiff at army camp and 
plaintiff visited defendant on furloughs, and 
that at such times they cohabitated as man and 
wife, was sufficient to negative the conclusion 
that conjugal relations had ceased for the pe- 
riod prescribed by this section, and supported 
verdict in defendant’s favor and judgment de- 
nying plaintiff’s suit for divorce on the grounds 
of two years’ (now one year’s) separation. Ma- 
son v. Mason, 226 N.C. 740, 40 S.E.2d 204 
(1946), decided prior to the 1987 amendment to 
this section. 

The discontinuance of sexual relations 
is not in itself a living “separate and 
apart” within the meaning of the statute, and 
a divorce will be denied where it appears that, 
during the period relied upon, the parties had 
lived in the same house. Dudley v. Dudley, 33 
S.E.2d 489 (1945). 

Effect of Continuing Support of Spouse. 
— This section does not contemplate, as essen- 
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tial, a repudiation of all marital obligations, 
and the fact that the husband has supported 
the wife will not defeat his action. Byers v. 
Byers, 222 N.C. 298, 22 S.E.2d 902 (1942). 

If a plaintiff in a divorce action on grounds of 
separation contributes to the support of his 
wife, solely in an attempt to fulfill the obliga- 
tion imposed by statute, his conduct is not 
inconsistent with a legal separation; but if he 
makes such payments in recognition of his 
marital status and in discharge of his marital 
obligations, there is no living separate and 
apart within the meaning of the statute. Will- 
iams v. Williams, 224 N.C. 91, 29 S.E.2d 39 
(1944). 

When Requirements for Valid Separa- 
tion Not Satisfied. — The law delineates two 
circumstances under which the law will hold 
spouses to have failed to satisfy the require- 
ments of a valid separation: first, sexual activ- 
ity between the parties, and, second, such as- 
sociation between the parties as to induce 
others to regard them as living together. 
Ledford v. Ledford, 49 N.C. App. 226, 271 
S.E.2d 393 (1980), decided prior to the 1987 
amendment to this section. 

Casual and isolated social acts between 
separated spouses do not as a matter of law 
create a holding out as man and wife. Ledford v. 
Ledford, 49 N.C. App. 226, 271 S.E.2d 393 
(1980). 

Isolated or casual acts of sexual inter- 
course between separated spouses toll the 
statutory period required for divorce predi- 
cated on separation. Pitts v. Pitts, 54 N.C. App. 
163, 282 S.E.2d 488 (1981), decided prior to the 
1987 amendment to this section. 

Question of Resumption of the Conjugal 
Relation After Separation Is for Jury. See 
Reynolds v. Reynolds, 210 N.C. 554, 187 S.E.2d 
768 (1936). 

Mutuality of Intent to Reconcile Is Es- 
sential Where Evidence Conflicts. — When 
the evidence is conflicting, the issue of the 
parties’ mutual intent is an essential element 
in deciding whether the parties were reconciled 
and resumed cohabitation. Williamson v. 
Williamson, 66 N.C. App. 315, 311 S.E.2d 325 
(1984); Camp v. Camp, 75 N.C. App. 498, 331 
S.E.2d 163, cert. denied, 314 N.C. 663, 335 
S.E.2d 493 (1985). 

Separation May Not Be Based on Evi- 
dence Showing Cohabitation. — For the 
purposes of obtaining a divorce under this sec- 
tion, separation may not be predicated upon 
evidence which shows that during the statuto- 
rily prescribed period the parties have cohab- 
ited as husband and wife. Camp v. Camp, 75 
N.C. App. 498, 331 S.E.2d 163, cert. denied, 314 
N.C. 663, 335 S.E.2d 493 (1985). 

Husband’s return to the marital home 
for a 10-day period, during which time he, 
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inter alia, never had any sexual relations with 
his wife, was constantly looking for work, and 
did not otherwise represent himself to have 
resumed the marital relationship, did not con- 
stitute a resumption of marital cohabitation 
such as to invalidate the parties’ separation 
agreement and bar divorce on the grounds of 
living separate and apart for one year. Camp v. 
Camp, 75 N.C. App. 498, 331 S.E.2d 163, cert. 
denied, 314 N.C. 663, 335 S.E.2d 493 (1985). 

Resumption of the marital relation is 
not inherently secretive and spouses are 
competent to testify about it. Williamson v. 
Williamson, 66 N.C. App. 315, 311 S.E.2d 325 
(1984). 

“Inclination and Opportunity” Rule In- 
applicable to Proof of Resumption of Mar- 
ital Relations. — The “inclination and oppor- 
tunity” concept allows a presumption of 
adulterous sexual intercourse if adulterous in- 
clination and opportunity are shown. The rule 
applies only to cases of alleged adultery, be- 
cause adultery is an illegal act which by its very 
nature is difficult to prove. Such justification of 
the rule for adultery cases is nonexistent for 
proof of resumption of marital relations be- 
tween separated spouses, an act which is not 
against the law but which merely breaks a 
contract between the spouses. Williamson v. 
Williamson, 66 N.C. App. 315, 311 S.E.2d 325 
(1984). 

Complaint must state a date of separa- 
tion to establish the general time frame for 
divorce based on a year’s separation. Myers v. 
Myers, 62 N.C. App. 291, 302 S.E.2d 476 (1983). 


Ill. FAULT. 


Either party may secure an absolute 
divorce under this section, even though the 
applicant is the party who commits the wrong, 
as granting divorces is exclusively statutory 
and this is an independent act of the General 
Assembly. Long v. Long, 206 N.C. 706, 175 S.E. 
85 (1934); Byers v. Byers, 222 N.C. 298, 22 
S.E.2d 902 (1942). 

Either party may bring an action for absolute 
divorce under this section, and the jury’s find- 
ing that defendant did not abandon plaintiff 
without cause did not preclude judgment in 
plaintiff’s favor. Campbell v. Campbell, 207 
N.C. 859, 176 S.E. 250 (1934). 

Plaintiff Need Not Establish That He Is 
Injured Party. — Where the husband sues the 
wife for an absolute divorce upon the ground of 
two years’ (now one year’s) separation under 
this section, he is not required to establish as a 
constituent element of his cause of action that 
he is the injured party. Pickens v. Pickens, 258 
N.C. 84, 127 S.E.2d 889 (1962); Overby v. 
Overby, 272 N.C. 636, 158 S.E.2d 799 (1968). 

In an action for absolute divorce under this 
section, the plaintiff need not allege and prove 
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that he or she is an injured party. Earles v. 
Earles, 29 N.C. App. 348, 224 S.E.2d 284 
(1976). 

Recrimination does not constitute a bar 
to plaintiff’s action for divorce based on one 
year’s separation. Smith v. Smith, 42 N.C. App. 
246, 256 S.E.2d 282 (1979). 

For case discussing the elimination of the 
defense of recrimination based on former 
§ 50-5 by Session Laws 1977, c. 817, s. 1, 
effective Aug. 1, 1977, and recrimination based 
on § 50-7 by Session Laws 1977, 2nd Sess., c. 
1190, s. 1, effective June 16, 1978, see Gardner 
v. Gardner, 48 N.C. App. 38, 269 S.E.2d 630 
(1980). 

This section is a “no-fault” statute. Recrimi- 
natory defenses are not applicable. Bruce v. 
Bruce, 79 N.C. App. 579, 339 S.E.2d 855, cert. 
denied, 317 N.C. 701, 347 S.E.2d 36 (1986). 

Where Action Is Brought After July 31, 
1977. — The defense of recrimination cannot be 
asserted in actions for absolute divorce insti- 
tuted in this State after July 31, 1977, even if 
the alleged adulterous acts on the part of the 
plaintiff occurred after the separation of the 
parties. Edwards v. Edwards, 43 N.C. App. 296, 
259 S.E.2d 11 (1979). 

Even If Acts Occurred Prior to July 31, 
1977. — Recrimination cannot be asserted as a 
defense in actions for absolute divorce based on 
a year’s separation brought after July 31, 1977. 
Therefore, since plaintiff’s action was begun on 
August 30, 1978, the defense of recrimination 
in the form of abandonment would not be 
available to defendant, even though the alleged 
abandonment occurred prior to the effective 
date of the statute. Boone v. Boone, 44 N.C. 
App. 79, 259 S.E.2d 921 (1979). 

But Recrimination Could Be Pleaded in 
Action Brought Prior to Amendment. — 
Where husband filed action for divorce pursu- 
ant to this section on June 1, 1976, elimination 
of recriminatory defenses based on § 50-7 by 
Session Laws 1977, 2nd Sess., c. 1190, s. 1, 
effective June 16, 1978, would not be applied 
retroactively so as to bar wife from pleading 
such defenses. Gardner v. Gardner, 48 N.C. 
App. 38, 269 S.E.2d 630 (1980). 

Defense of Recrimination Prior to 
Amendment of Section. — For cases decided 
under the doctrine of recrimination, which al- 
lowed a defendant in a divorce action to set up 
as a defense in bar of plaintiff’s action that 
plaintiff was guilty of misconduct which in 
itself would have been a ground for divorce, 
prior to elimination of the defense of recrimina- 
tion by the amendments to this section by 
Session Laws 1977, c. 817, s. 1, and Session 
Laws 1977, 2nd Sess., c. 1190, s. 1, see Reynolds 
v. Reynolds, 208 N.C. 428, 181 S.E. 338 (1935); 
Hyder v. Hyder, 210 N.C. 486, 187 S.E. 798 
(1936); Byers v. Byers, 223 N.C. 85, 25 S.E.2d 
466 (1943); Pharr v. Pharr, 223 N.C. 115, 25 
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S.E.2d 471 (1943); Taylor v. Taylor, 225 N.C. 80, 
33 S.E.2d 492 (1945); Welch v. Welch, 226 N.C. 
541, 39 S.E.2d 457 (1946); Richardson v. 
Richardson, 257 N.C. 705, 127 S.E.2d 525 
(1962); Edmisten v. Edmisten, 265 N.C. 488, 
144 S.E.2d 404 (1965); Rupert v. Rupert, 15 
N.C. App. 730, 190 S.E.2d 693, cert. denied, 282 
N.C. 1538, 191 S.E.2d 759 (1972); Gray v. Gray, 
16 N.C. App. 730, 1938 S.E.2d 492 (1972); 
Harrington v. Harrington, 286 N.C. 260, 210 
S.E.2d 190 (1974); Heilman v. Heilman, 24 N.C. 
App. 11, 210 S.E.2d 69 (1974). 

For cases as to defense of abandonment un- 
der this section prior to elimination of defense 
of recrimination, see Byers v. Byers, 223 N.C. 
85, 25 S.E.2d 466 (1943); Pharr v. Pharr, 223 
N.C. 115, 25 S.E.2d 471 (1943); Cameron v. 
Cameron, 235 N.C. 82, 68 S.E.2d 796 (1952); 
McLean v. McLean, 237 N.C. 122, 74 S.E.2d 320 
(1953); Johnson v. Johnson, 237 N.C. 383, 75 
S.E.2d 109 (1953); Pruett v. Pruett, 247 N.C. 
13, 100 S.E.2d 296 (1957); Taylor v. Taylor, 257 
N.C. 180, 125 S.E.2d 373 (1962); Richardson v. 
Richardson, 257 N.C. 705, 127 S.E.2d 525 
(1962); Pickens v. Pickens, 258 N.C. 84, 127 
S.E.2d 889 (1962); O’Brien v. O’Brien, 266 N.C. 
502, 146 S.E.2d 500 (1966); Campbell v. 
Campbell, 270 N.C. 298, 154 S.E.2d 101 (1967); 
Overby v. Overby, 272 N.C. 636, 158 S.E.2d 799 
(1968); Eubanks v. Eubanks, 273 N.C. 189, 159 
S.E.2d 562 (1968); McLeod v. McLeod, 1 N.C. 
App. 396, 161 S.E.2d 635 (1968); Rupert v. 
Rupert, 15 N.C. App. 730, 190 S.E.2d 693, cert. 
denied, 282 N.C. 1538, 191 S.E.2d 759 (1972); 
Harrington v. Harrington, 22 N.C. App. 419, 
206 S.E.2d 742, rev’d on other grounds, 286 
N.C. 260, 210 S.E.2d 190 (1974); Heilman v. 
Heilman, 24 N.C. App. 11, 210 S.E.2d 69 (1974). 


IV. DOMICILE OR RESIDENCE. 


The six months residency requirement 
means the six months next preceding com- 
mencement of the action. Bruce v. Bruce, 79 
N.C. App. 579, 339 S.E.2d 855, cert. denied, 317 
N.C. 701, 347 S.E.2d 36 (1986). 

Separate Domicile for Wife. — North 
Carolina divorce statutes recognize the legality 
of a separate domicile or residence for the wife. 
Rector v. Rector, 4 N.C. App. 240, 166 S.E.2d 
492 (1969). 
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To establish a domicile, there must be a 
residence and the intention to make it a 
home or to live there indefinitely. Bryant v. 
Bryant, 228 N.C. 287, 45 S.E.2d 572 (1947). 

Plaintiff must be physically present in this 
State and have the intention of making his 
residence here a permanent abiding place in 
order to be domiciled here within the meaning 
of this section, making residence in this State 
for six months a jurisdictional prerequisite to 
the institution of an action for divorce on the 
grounds of two years’ (now one year’s) separa- 
tion. Bryant v. Bryant, 228 N.C. 287, 45 S.E.2d 
572 (1947). 

The fact that a person obtains an auto- 
mobile license and ration cards in another 
state, giving such state as his residence, while 
competent on the question of domicile, is not 
conclusive. Bryant v. Bryant, 228 N.C. 287, 45 
S.E.2d 572 (1947). 

Finding of Court as to Residence. — The 
finding of the court, supported by evidence, that 
plaintiff was physically present in this State for 
more than six months prior to instituting an 
action for divorce and that he regarded his 
residence here as a permanent home was suffi- 
cient to support a judgment denying defen- 
dant’s motion in the cause to set aside the 
divorce decree on the ground of want of the 
jurisdictional requirement of domicile. Bryant 
v. Bryant, 228 N.C. 287, 45 S.E.2d 572 (1947). 

How Decree Attacked on Ground of Non- 
residence. — The proper procedure to attack a 
divorce decree on the ground that plaintiff had 
not been a resident of the State for six months 
preceding the institution of the action is by 
motion in the cause. Bryant v. Bryant, 228 N.C. 
287, 45 S.E.2d 572 (1947). 

Defect in Jurisdiction Held Insignifi- 
cant Since Either Party Could Bring Pro- 
ceeding. — Although the court improperly 
found jurisdiction over defendant, this error 
was insignificant, in that this section allows a 
divorce proceeding on the application of either 
party, if and when the husband and wife have 
lived separate and apart for one year, and the 
plaintiff or defendant in the suit for divorce has 
resided in the State for a period of six months. 
Andris v. Andris, 65 N.C. App. 688, 309 S.E.2d 
570 (1983). 


OPINIONS OF ATTORNEY GENERAL 


Incompetency Following Separation. — 
A plaintiff may pursue a divorce option under 
this section where, after the parties have sep- 
arated, the defendant sustains injuries bring- 
ing into question his competency. Section 50-5.1 


is not available in such a case. See opinion of 
Attorney General to Mr. James Lee Knight, 
Clerk of Superior Court, Guilford County, 55 
N.C.A.G. 82 (1986). 
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§ 50-7. Grounds for divorce from bed and board. 


_ The court may grant divorces from bed and board on application of the party 
injured, made as by law provided, in the following cases if either party: 


(1) Abandons his or her family. 


(2) Maliciously turns the other out of doors. 

(3) By cruel or barbarous treatment endangers the life of the aihee s 
addition, the court may grant the victim of such treatment the 
remedies available under G.S. 50B-1, et seq. 

(4) Offers such indignities to the person of the other as to render his or her 
condition intolerable and life burdensome. 

(5) Becomes an excessive user of alcohol or drugs so as to render the 
condition of the other spouse intolerable and the life of that spouse 


burdensome. 


(6) Commits adultery. (1871-2, c. 198, s. 36; Code, s. 1286; Rev., s. 1562; 
C'S: 8. .60U0; 1967, c. LloZ, 5s. (koto Looes 22:0b9 (9 ecn6 le-scep: 


1985, c. 574, ss. 1, 2.) 


Cross References. — For provision that in 
an action brought pursuant to this section, if 
either or both parties have sought and obtained 
marital counselling by a licensed physician, 
licensed psychologist, or certified marital fam- 
ily therapist, the person rendering such coun- 
selling shall not be competent to testify in the 
action concerning information acquired while 
rendering such counselling, see § 8-53.6. As to 
effect of divorce a mensa et thoro on right to 
administer spouse’s estate, see § 31A-1. As to 
necessary allegations, see § 50-8 and note. As 
to resumption of marital relations, see § 52- 
10:23 

Legal Periodicals. — For case law survey 
on alimony without divorce, see 41 N.C.L. Rev. 
459 (1963). 

For article dealing with marriage contracts 
as related to North Carolina law, see 13 Wake 
Forest L. Rev. 85 (1977). 


For note discussing application of the com- 
pulsory counterclaim provision of § 1A-1, Rule 
13 in divorce suits, see 57 N.C.L. Rev. 459 
(1979). 

For survey of 1978 family law, see 57 N.C.L. 
Rev. 1084 (1979). 

For survey of 1979 family law, see 58 N.C.L. 
Rey. 1471 (1980). 

For note on separability of support and prop- 
erty provisions in ambiguous separation agree- 
ments, see 16 Wake Forest L. Rev. 152 (1980). 

For 1984 survey, “Estoppel and Foreign Di- 
vorce,” see 63 N.C.L. Rev. 1189 (1985). 

For note, “Post-Separation Failure to Sup- 
port a Dependent Spouse as a Sole Ground for 
Alimony Despite the Absence of Marital Mis- 
conduct Before Separation — Brown v. Brown,” 
see 15 Campbell L. Rev. 333 (1993). 


CASE NOTES 


I. In General. 
II. Abandonment. 
III. Maliciously Turning Spouse Out. 
IV. Cruel Treatment. 
V. Indignities. 
VI. Excessive Use of Alcohol or Drugs. 


I. IN GENERAL. 


A divorce from bed and board is nothing 
more than a judicial separation, that is, an 
authorized separation of husband and wife. 
Schlagel v. Schlagel, 253 N.C. 787, 117 S.H.2d 
790 (1961); Triplett v. Triplett, 38 N.C. App. 
364, 248 S.E.2d 69 (1978). 

Suit for divorce from bed and board is 
not exclusively a means for collection of 
alimony, but also a means of establishing a 
certain legal relationship. Long v. Long, 71 N.C. 
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App. 405, 322 S.E.2d 427 (1984). 

Applicability of § 50-10. — Section 50-10 
applies to a divorce from bed and board under 
this section. Schlagel v. Schlagel, 253 N.C. 787, 
117 S.E.2d 790 (1961). 

Finality. — A divorce from bed and board is 
a final order. There is no such thing as a divorce 
from bed and board pendente lite. Kale v. Kale, 
25 N.C. App. 99, 212 S.E.2d 234, cert. denied, 
287 N.C. 259, 214 S.E.2d 431 (1975). 

No Action for “No Fault” Divorce from 
Bed and Board. — Where a husband and wife 
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are living together and their children are in 
their joint custody and are being adequately 
supported by the supporting spouse, in the 
absence of allegations which would support an 
award of alimony or divorce, one spouse may 
not maintain an action to evict the other, get 
sole custody of the children, and obtain an 
order for child support; therefore, the trial 
court, erred in denying defendant’s motion to 
dismiss on the ground that the complaint failed 
to state a claim upon which relief could be 
granted, since the complaint attempted to as- 
sert, and the court allowed, what appeared to 
be a “no fault” divorce from bed and board, and 
such an action does not lie in this State. Harper 
v. Harper, 50 N.C. App. 394, 273 S.E.2d 731 
(1981). 

No Requirement for Separation of Par- 
ties. — There is no requirement for a separa- 
tion of the parties in the sense of one moving 
out of the home before an action can be insti- 
tuted and prosecuted under this section for 
divorce from bed and board. Triplett v. Triplett, 
38 N.C. App. 364, 248 S.E.2d 69 (1978). 

A wife may pursue an action for divorce from 
_ bed and board and alimony while her husband 
is staying in the same house with her. Triplett 
v. Triplett, 38 N.C. App. 364, 248 S.E.2d 69 
(1978). 

Plaintiff Must Petition for Divorce a 
Mensa. — A decree of divorce a mensa will not 
be granted in an action where plaintiff peti- 
tioned for absolute divorce. Morris v. Morris, 75 
N.C. 168 (1876). 

Allegations in a cross action for divorce a 
mensa et thoro, set up by defendant wife in 
husband’s action for divorce, were held suffi- 
cient. Ragan v. Ragan, 214 N.C. 36, 197 S.E. 
554 (1938). 

It is not necessary for the plaintiff to 
establish all of the grounds for divorce a 
mensa et thoro alleged in her complaint in 
order to sustain her action. It is sufficient if she 
establishes the defendant’s guilt of any of the 
acts that would constitute a cause of action for 
divorce from bed and board as enumerated in 
this section. Deaton v. Deaton, 234 N.C. 538, 67 
S.E.2d 626 (1951); Pruett v. Pruett, 247 N.C. 
13, 100 S.E.2d 296 (1957). 

To obtain a divorce from bed and board the 
law requires that defendant establish only one 
of the grounds specified in this section. 
Stanback v. Stanback, 270 N.C. 497, 155 S.E.2d 
221 (1967). 

Failure to Establish Ground for Divorce. 
— Where in his stipulation to the existence of 
ground for awarding alimony defendant did not 
specify which ground, of the ten enumerated in 
former § 50-16.2, existed to support an ali- 
mony award, plaintiff could not automatically 
assume that the ground stipulated was one of 
the five grounds also listed in this section. 
Thus, as she presented no evidence establish- 
ing one of the grounds in this section, plaintiff 
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failed to meet her burden of proof as to this 
issue, and the trial court properly denied her 
request for a divorce from bed and board. 
Perkins v. Perkins, 85 N.C. App. 660, 355 
S.E.2d 848, cert. denied, 320 N.C. 633, 360 
S.E.2d 92 (1987). 

Grounds Available to Husband as Well as 
Wife. — The grounds for divorce a mensa given 
by this section are available to the husband as 
well as to the wife, or as stated by the express 
language of the statute, to “the injured party.” 
Brewer v. Brewer, 198 N.C. 669, 153 S.E. 163 
(1980); Praetty vil Pruett 247 Ns6.243)" 100 
S.E.2d 296 (1957). 

Only the party injured is entitled to a 
divorce under this section. Vaughan v. 
Vaughan, 211 N.C. 354, 190 S.E. 492 (1937). 
See also, Carnes v. Carnes, 204 N.C. 636, 169 
S.E. 222 (1933); Lawrence v. Lawrence, 226 
N.C. 624, 39 S.E.2d 807 (1946). 

When the misconduct of the complain- 
ing party is calculated to and does reason- 
ably induce the conduct of defendant re- 
lied upon in an action for divorce a mensa et 
thoro, he or she, as the case may be, will not be 
permitted to take advantage of his or her own 
wrong, and the decree of divorce will be denied. 
Byers v. Byers, 223 N.C. 85, 25 S.E.2d 466 
(1943); Pressley v. Pressley, 261 N.C. 326, 134 
S.E.2d 609 (1964). 

Plaintiff Must Prove Unprovoked Mis- 
conduct by Defendant. — To establish the 
existence of a ground listed in this section, 
plaintiff must allege and prove acts of miscon- 
duct by defendant and show that this miscon- 
duct was not provoked by plaintiff’s actions. 
Perkins v. Perkins, 85 N.C. App. 660, 355 
S.E.2d 848, cert. denied, 320 N.C. 633, 360 
S.E.2d 92 (1987). 

Effect of Delay in Bringing Action. — An 
unreasonable delay by one party, after a prob- 
able knowledge of the criminal conduct of the 
other, will, if unaccounted for, preclude such 
party from obtaining a decree for a separation 
from bed and _ board. Whittington  v. 
Whittington, 19 N.C. 64 (1836). 

But a delay of seven years in filing a petition 
was sufficiently accounted for by allegations 
that at the happening of the matters relied 
upon for divorce, the petitioner was a nonresi- 
dent of the State, and was at the time of suit a 
pauper. Schonwald v. Schonwald, 62 N.C. 215 
(1867). 

Evidence of Acts Occurring “More Than 
Ten Years Ago”. — Where a wife sues her 
husband for divorce a mensa et thoro, under 
this section, it is not error to admit on the trial 
evidence of his misconduct occurring “more 
than ten years ago” when it is a part of the 
whole course of his dealings coming down to 
within six months of the beginning of the ac- 
tion. Page v. Page, 167 N.C. 346, 83 S.E. 625 
(1914). 

Condonation is an affirmative defense to 
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be alleged and proved by the party relying upon 
it, and less may be sufficient to destroy condo- 
nation than to found an original suit. Cushing 
v. Cushing, 263 N.C. 181, 139 S.E:2d. 217 
(1964). 

Resumption of Marital Relations as Con- 
donation. — Nothing else appearing, the re- 
sumption of marital relations after a separation 
imports a condonation of previous offenses. 
Cushing v. Cushing, 263 N.C. 181, 139 S.E.2d 
217 (1964). 

Mere Forgiveness Does Not Establish 
Condonation. — Evidence merely of forgive- 
ness by the plaintiff, in her action for divorce a 
mensa et thoro against her husband, is insuffi- 
cient to establish condonation. Page v. Page, 
167 N.C. 346, 83 S.E. 625 (1914); Jones v. 
Jones, 173 N.C. 279, 91 S.E. 960 (1917). 

Condonation is forgiveness upon condi- 
tion, and the condition is that the party for- 
given will abstain from like offenses after- 
wards. If the condition is violated, the original 
offense is revived. Lassiter v. Lassiter, 92 N.C. 
129 (1885); Cushing v. Cushing, 263 N.C. 181, 
139 S.E.2d 217 (1964). 

Repetition of the offense nullifies the 
previous condonation. Collier v. Collier, 16 
N.C. 352 (1829); Gordon v. Gordon, 88 N.C. 45 
(1883); Page v. Page, 167 N.C. 346, 83 S.E. 625 
(1914). 

Reconciliation Is Not a Defense to a 
Divorce from Bed and Board. — A divorce 
from bed and board is judicial separation. Rec- 
onciliation while the action is pending is not a 
defense to a divorce from bed and board, unlike 
other concepts such as condonation, that is, the 
forgiveness of a marital offense constituting a 
ground for divorce. Howell v. Tunstall, 64 N.C. 
App. 703, 308 S.E.2d 454 (1983). 

But Resumption of Marital Relations 
Destroys Effect of Divorce. — If the parties 
reconcile and resume cohabitation as man and 
wife after a divorce from bed and board is 
eranted, the effect of the divorce from bed and 
board is destroyed. No court action to end such 
divorce is necessary. Howell v. Tunstall, 64 N.C. 
App. 703, 308 S.E.2d 454 (1983). 

A resumption of marital relations would in- 
validate a divorce a mensa et thoro. Rouse v. 
Rouse, 258 N.C. 520, 128 S.E.2d 865 (1963). 

Findings of Fact Required. — In an action 
for divorce from bed and board under this 
section, the trial court should make adequate 
findings of facts (i.e. specific acts of misconduct) 
to support the conclusion of law that the 
noninjured party has (1) abandoned the family; 
(2) maliciously turned the other out of doors; (3) 
endangered the life of the other by cruel or 
barbarous treatment; (4) offered such indigni- 
ties to the person of the other as to render his or 
her condition intolerable; or (5) become an 
excessive user of alcohol or drugs so that the 
other’s life is burdensome. Steele v. Steele, 36 
N.C. App. 601, 244 S.E.2d 466 (1978). 
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Judgment Invalid Without Finding of 
Grounds. — Where judgment of divorce from 
bed and board contained absolutely no finding 
of the existence of any of the grounds for 
divorce from bed and board cognizable under 
this section, the district court was without 
power or authority, and therefore without juris- 
diction, to enter it. Allred v. Tucci, 85 N.C. App. 
138, 354 S.E.2d 291, cert. denied, 320 N.C. 166, 
358 S.E.2d 47 (1987). 

Proceeding to set aside invalid divorce 
decree is not barred by death of one 
spouse where property rights are in- 
volved. Allred v. Tucci, 85 N.C. App. 138, 354 
S.E.2d 291, cert. denied, 320 N.C. 166, 358 
S.E.2d 47 (1987). 

Alimony. — Where, in husband’s action for 
divorce a vinculo, the wife sets up a cross action 
for divorce a mensa, the court has the power to 
make an order for the payment of alimony upon 
the jury’s determination of the issues in favor of 
the wife. Norman v. Norman, 230 N.C. 61, 51 
S.E.2d 927 (1949). 

In an action for divorce, a verified answer and 
cross action setting forth a cause of action for 
divorce a mensa is sufficient to sustain an order 
allowing alimony pendente lite. Nall v. Nall, 
229 N.C. 598, 50 S.E.2d 737 (1948). 

Every ground for divorce from bed and 
board also serves as a ground for alimony. 
Minor v. Minor, 70 N.C. App. 76, 318 S.E.2d 
865, cert. denied, 312 N.C. 495, 322 S.E.2d 558 
(1984). 

Applied in Albritton v. Albritton, 210 N.C. 
111, 185 S.E. 762 (1936); Sumner v. Sumner, 
227 N.C. 610, 44 S.E.2d 40 (1947); Bunn v. 
Bunn, 258 N.C. 445, 128 S.E.2d 792 (1963); 
Adams v. Adams, 262 N.C. 556, 138 S.E.2d 204 
(1964); Haddon v. Haddon, 42 N.C. App. 632, 
257 S.E.2d 483 (1979); Blair v. Blair, 44 N.C. 
App. 605, 261 S.E.2d 301 (1980). 

Quoted in Bateman v. Bateman, 232 N.C. 
659, 61 S.E.2d 909 (1950); Bateman v. 
Bateman, 233 N.C. 357, 64 S.E.2d 156 (1951); 
Johnson v. Johnson, 237 N.C. 383, 75 S.E.2d 
109 (1953). 

Cited in Brown v. Brown, 205 N.C. 64, 169 
S.E. 818 (1933); Lockhart v. Lockhart, 223 N.C. 
559, 27 S.E.2d 444 (1943); Stanley v. Stanley, 
226 N.C. 129, 37 S.E.2d 118 (1946); Livingston 
v. Livingston, 235 N.C. 515, 70 S.E.2d 480 
(1952); Feldman v. Feldman, 236 N.C. 731, 73 
S.E.2d 865 (1952); Morgan v. Brooks, 241 N.C. 
527, 85 S.E.2d 869 (1955); McDowell v. 
McDowell, 243 N.C. 286, 90 S.E.2d 544 (1955); 
Rowland v. Rowland, 253 N.C. 328, 116 S.E.2d 
795 (1960); Pickens v. Pickens, 258 N.C. 84, 127 
S.E.2d 889 (1962); Richardson v. Richardson, 4 
N.C. App. 99, 165 S.E.2d 678 (1969); Hicks v. 
Hicks, 275 N.C. 370, 167 S.E.2d 761 (1969); 
Williams v. Williams, 13 N.C. App. 468, 186 
S.E.2d 210 (1972); Beall v. Beall, 290 N.C. 669, 
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228 S.E.2d 407 (1976); Cook v. Cook, 41 N.C. 
App. 156, 254 S.E.2d 261 (1979); State v. 
Getward, 89 N.C. App. 26, 365 S.E.2d 209 
(1988); Morrow v. Morrow, 94 N.C. App. 187, 
379 S.E.2d 705 (1989); Shook v. Shook, 95 N.C. 
App. 578, 383 S.E.2d 405 (1989). 


Il. ABANDONMENT. 


What Is Abandonment. — One spouse 
abandons the other where he or she brings 
their cohabitation to an end without justifica- 
tion, without the consent of the other spouse 
and without intent of renewing it. Morris v. 
Morris, 46 N.C. App. 701, 266 S.E.2d 381, aff'd, 
301 N.C. 525, 272 S.E.2d 1 (1980); Roberts v. 
Roberts, 68 N.C. App. 163, 314 S.E.2d 781 
(1984). 

Abandonment under this subdivision is 
not synonymous with the offense defined 
in § 14-322. Pruett v. Pruett, 247 N.C. 18, 100 
S.E.2d 296 (1957). 

Abandonment under this subdivision is not 
synonymous with the criminal offense defined 
in § 14-322. In a prosecution under § 14-322, 
the State must establish (1) a willful abandon- 
ment and (2) a willful failure to provide ade- 
quate support. Richardson v. Richardson, 268 
N.C. 538, 151 S.E.2d 12 (1966). 

There is a distinction between criminal aban- 
donment and the matrimonial offense of deser- 
tion. Peoples v. Peoples, 10 N.C. App. 402, 179 
S.E.2d 138 (1971). 

It is not necessary that the husband 
should leave the State. Witty v. Barham, 147 
N.C. 479, 61 S.E. 372 (1908). 

Nor is it necessary for the husband him- 
self to depart from his home and leave his 
wife in order to abandon her. By cruel treat- 
ment or failure to provide for her support, he 
may compel her to leave him, which would 
constitute abandonment by the husband. 
Blanchard v. Blanchard, 226 N.C. 152, 36 
S.E.2d 919 (1946), holding evidence insufficient 
to show abandonment by husband; Somerset v. 
Somerset, 3 N.C. App. 473, 165 S.E.2d 33 
(1969); Cox v. Cox, 10 N.C. App. 476, 179 S.E.2d 
194 (1971). 

It is not necessary, to constitute abandon- 
ment of a wife by the husband, that he leave 
her, but he may constructively abandon her by 
treating her with such cruelty as to compel her 
to leave him. Eudy v. Eudy, 24 N.C. App. 516, 
211 S.E.2d 536, aff’d, 288 N.C. 71, 215 S.E.2d 
782 (1975). 

Continued and Persistent Cruelty or Ne- 
glect May Constitute Abandonment. — Ifa 
husband, by continued and persistent cruelty 
or neglect, forces his wife to leave his home, he 
may himself be guilty of abandonment. 
Somerset v. Somerset, 3 N.C. App. 473, 165 
S.E.2d 33 (1969). 

Sleeping in Separate Bedroom Is Not 
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Abandonment. — A husband who has neither 
left the marital home nor withheld support 
cannot be found to have abandoned his wife 
merely by electing to sleep in a separate bed- 
room. Oakley v. Oakley, 54 N.C. App. 161, 282 
S.E.2d 589 (1981). 

Nor Is Separation by Mutual Agreement. 
— Abandonment or desertion, as a marital 
wrong committed by one spouse against the 
other, does not occur if the parties live apart by 
mutual agreement. Sauls v. Sauls, 288 N.C. 
387, 218 S.E.2d 338 (1975). 

When the complaining spouse has consented 
to a separation which was not caused by the 
other’s misconduct, the plaintiff cannot obtain 
a divorce or alimony on the basis of abandon- 
ment. Sauls v. Sauls, 288 N.C. 387, 218 S.E.2d 
338 (1975). 

Unless Induced by Misconduct of One 
Spouse. — Where the agreement to separate is 
induced by the misconduct of one spouse, the 
other can still maintain the charge of voluntary 
abandonment. Sauls v. Sauls, 288 N.C. 387, 218 
S.E.2d 338 (1975). 

The consent which will bar divorce on 
grounds of abandonment is a positive will- 
ingness on the part of the complainant — a 
consent not induced by the misconduct of the 
other spouse — to cease cohabitation. Sauls v. 
Sauls, 288 N.C. 387, 218 S.E.2d 338 (1975). 

And Not Mere Acquiescence in the Inev- 
itable. — Mere acquiescence in a wrongful and 
inevitable separation, which the complaining 
spouse could not prevent after reasonable ef- 
forts to preserve the marriage, does not make 
the separation voluntary or affect the right to 
divorce or alimony. Nor, under such circum- 
stances, is the innocent party obliged to protest 
or to exert physical force or other importunity 
to prevent the other party from leaving. Sauls v. 
Sauls, 288 N.C. 387, 218 S.E.2d 338 (1975). 

Abandonment imports willfulness and 
maliciously turning the spouse out of doors. 
Brooks v. Brooks, 226 N.C. 280, 37 S.E.2d 909 
(1946). 

Plaintiff Must Prove That Abandonment 
Was Willful. — Where wife sues husband for a 
divorce from bed and board upon the ground of 
abandonment under this section, she must 
prove as an essential part of her case that her 
husband has willfully abandoned her. Cameron 
v. Cameron, 235 N.C. 82, 68 S.E.2d 796 (1952). 

When Abandonment Is Justified. — The 
Supreme Court, in applying the provisions of 
subdivision (1) of this section, has never under- 
taken to formulate any all-embracing definition 
or rule of general application respecting what 
conduct on the part of one spouse will justify 
the other in withdrawing from the marital 
relation, and each case must be determined in 
large measure upon its own particular circum- 
stances. Ordinarily, however, the withdrawing 
spouse is not justified in leaving the other 
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unless the conduct of the latter is such as would 
likely render it impossible for the withdrawing 
spouse to continue the marital relation with 
safety, health, and self-respect, and as would 
constitute ground in itself for divorce at least 
from bed and board. Caddell v. Caddell, 236 
N.C. 686, 73 S.E.2d 923 (1952). 

Plaintiff Must Prove Absence of Justifi- 
cation. — Where a spouse seeks to recover 
alimony on the grounds of abandonment, that 
spouse has the burden of proving each and 
every element of abandonment, including the 
absence of justification. Morris v. Morris, 46 
N.C. App. 701, 266 S.E.2d 381, aff'd, 301 N.C. 
525, 272 8.E.2d 1 (1980). 

The burden of proof upon a plaintiff alleging 
defendant’s abandonment is not to negate every 
possible justification for defendant-husband’s 
leaving, but rather to prove only the absence of 
conduct on her part which rendered it impossi- 
ble for him to continue in the marriage. Morris 
v. Morris, 46 N.C. App. 701, 266 S.E.2d 381, 
aff’d, 301 N.C. 525, 272 S.E.2d 1 (1980). 

Withdrawal from Home May Be Aban- 
donment Even If Support Is Paid. — A 
husband may be deemed to have abandoned his 
wife within the meaning of subdivision (1) of 
this section, and so be liable for alimony, not- 
withstanding the fact that, after cohabitation is 
brought to an end, he voluntarily provides her 
with adequate. support. Whether his with- 
drawal from the home, followed by such sup- 
port, constitutes an abandonment which is 
ground for suit by the wife for divorce from bed 
and board, and therefore ground for suit by her 
for alimony without divorce, depends upon 
whether his withdrawal from the home was 
justified by the conduct of the wife. Schloss v. 
Schloss, 273 N.C. 266, 160 S.E.2d 5 (1968), 
decided under former § 50-16. 

A wife is entitled to her husband’s society and 
the protection of his name and home in cohab- 
itation. The permanent denial of these rights 
may be aggravated by leaving her destitute or 
may be mitigated by a liberal provision for her 
support, but if the cohabitation is brought to an 
end without justification and without the con- 
sent of the wife and without the intention of 
renewing it, the matrimonial offense of deser- 
tion is complete. Richardson v. Richardson, 268 
N.C. 538, 151 S.E.2d 12 (1966); Peoples v. 
Peoples, 10 N.C. App. 402, 179 S.E.2d 1388 
(1971). 

The husband’s willful failure to provide ade- 
quate support for his wife may be evidence of 
his abandonment of her, but the mere fact that 
he provides adequate support for her does not 
in itself negative abandonment. Pruett v. 
Pruett, 247 N.C. 18, 100 S.E.2d 296 (1957); 
Richardson v. Richardson, 268 N.C. 538, 151 
S.E.2d 12 (1966); Peoples v. Peoples, 10 N.C. 
App. 402, 179 S.E.2d 138 (1971). 

And Defendant May Not Defeat Action 
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by Making Voluntary Support Payments. 
— A defendant may not abandon his wife and 
defeat an action under this section by making 
voluntary payments which he may abandon at 
will. Thurston v. Thurston, 256 N.C. 663, 124 
S.E.2d 852 (1962); Richardson v. Richardson, 
268 N.C. 538, 151 S.E.2d 12 (1966). 

Acts Held to Constitute Abandonment. 
— Where a husband drives his wife from his 
house, or obtains her removal by stratagem, or 
withholds support from her while there, he is 
deemed to have abandoned her. Setzer v. 
Setzer, 128 N.C. 170, 38 S.E. 731 (1901). 

A husband who permitted and encouraged 
certain of his grown children to remain con- 
stantly at home in a drunken condition, and 
allowed them to curse, abuse, and harass his 
wife at all hours of the day and night, and who 
told his wife to get her things out of his house, 
was guilty of such cruel treatment toward his 
wife as to constitute an abandonment of her. 
Bailey v. Bailey, 248 N.C. 412, 90 S.E.2d 696 
(1956). 

Allegations that plaintiff was compelled to 
leave her husband because of his willful failure 
and refusal to provide her with support and 
that his failure was without provocation on her 
part were sufficient to state a cause of action for 
alimony without divorce on the ground of aban- 
donment. Brady v. Brady, 273 N.C. 299, 160 
S.E.2d 13 (1968). 

Plaintiff simply moved out of his adjacent 
apartment and stopped supporting his wife at 
the same time defendant’s earnings ceased and 
she was entering hospital to undergo surgery; 
the parties lived together as husband and wife 
“in the usually accepted sense” until that time 
at which time plaintiff abandoned defendant. 
Lin v. Lin, 108 N.C. App. 772, 425 S.E.2d 9 
(1993). | 

Finding of Constructive Abandonment 
Upheld. — Where the record portrayed defen- 
dant as a busy professional who became so 
completely immersed in his work that, by his 
conduct, he effectively abandoned his wife and 
children; additionally, the findings of fact 
pointed to a pattern of behavior by defendant 
over a 20-year period where plaintiff was left to 
her own devices without defendant’s assistance 
in maintaining a family and rearing their chil- 
dren, and, although the court noted that at 
least 10 years earlier plaintiff wife had told 
defendant that she needed more of his time and 
attention and the situation improved some- 
what thereafter, it improved only for a short 
time, these finding supported the court’s con- 
clusion that the husband had constructively 
abandoned his wife. Ellinwood v. Ellinwood, 94 
N.C. App. 682, 381 S.E.2d 162 (1989). 

Instructions as to Burden of Proof Held 
Erroneous. — In an action for alimony with- 
out divorce on the ground of abandonment, an 
instruction that the wife had the burden of 
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showing that the husband’s separation from 
her was free of fault on her part and that she 
was blameless, was erroneous. Likewise, an 
instruction that plaintiff had the burden of 
proving that the defendant’s separation was 
wrongful, without charging upon what phase or 
phases of the evidence defendant’s separation 
would be wrongful, and without defining 
wrongful except in abstract terms, was insuffi- 
cient. Caddell v. Caddell, 236 N.C. 686, 73 
S.E.2d 923 (1952). 

Lapse of seven years from time of sepa- 
ration did not bar a cross action for divorce 
a mensa on the ground of constructive aban- 
donment, or application for alimony pendente 
lite, either by laches or any statute of limita- 
tion. Nall v. Nall, 229 N.C. 598, 50 S.E.2d 737 
(1948). 

Prior Action Under This Section Held to 
Abate Action under § 50-6. — The pendency 
of a prior action by the wife for a divorce from 
bed and board upon the ground of abandon- 
ment under this section abated a subsequent 
action by the husband for an absolute divorce 
upon the ground of two years’ (now one year’s) 
separation under § 50-6. Cameron v. Cameron, 
235 N.C. 82, 68 S.E.2d 796 (1952). 

Question of Custody. — Whether mother 
abandoned father within the meaning of subdi- 
vision (1) of this section was not controlling on 
the question of custody. Kenney v. Kenney, 15 
N.C. App. 665, 190 S.E.2d 650 (1972). 


III. MALICIOUSLY TURNING SPOUSE 
OUT. 


Subdivision (2) Is an Instance of Aban- 
donment Under Subdivision (1). — The 
ground for divorce a mensa given the wife 
under subdivision (2) of this section, because of 
being maliciously turned out of doors by her 
husband, is but an instance of wrongful aban- 
donment provided by subdivision (1). Medlin v. 
Medlin, 175 N.C. 529, 95 S.E. 857 (1918). 

Adverse Ruling in Previous Action. — A 
denial of alimony in an independent action for 
alimony without divorce brought by the wife on 
grounds that her husband maliciously turned 
her out of doors would conclude her upon her 
crossbill setting up the same matter in an 
action thereafter brought by her husband 
against her for divorce a vinculo. Medlin v. 
Medlin, 175 N.C. 529, 95 S.E. 857 (1918). 


IV. CRUEL TREATMENT. 


Necessary Allegations Under Subdivi- 
sions (3) and (4). — A wife, in alleging a cause 
of action for divorce from bed and board under 
subdivisions (3) and (4) of this section, must set 
out with particularity the wrongful acts of the 
husband upon which she relies and also that 
such acts were without adequate provocation 
on her part. Ollis v. Ollis, 241 N.C. 709, 86 
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S.E.2d 420 (1955); Pruett v. Pruett, 247 N.C. 
18, 100 S.E.2d 296 (1957). 

Allegation of actual physical violence is 
not required under subdivision (3) of this 
section. Pearce v. Pearce, 226 N.C. 307, 37 
S.E.2d 904 (1946). 

Cruelty and indignities, like other mat- 
rimonial offenses, may be condoned. 
Cushing v. Cushing, 263 N.C. 181, 189 S.E.2d 
217 (1964). 

Revival of Cause After Condonation. — 
Much less cruelty or indignity is sufficient to 
revive a transaction occurring before the con- 
donation, than to support an original suit for 
divorce. Lassiter v. Lassiter, 92 N.C. 130 (1885). 

Acts Committed More Than 10 Years Be- 
fore. — A divorce would not be granted for 
cruel and barbarous treatment where it ap- 
peared that the acts complained of were com- 
mitted more than 10 years before the com- 
mencement of the action, and in the meanwhile 
the parties had continued to reside together. 
O’Connor v. O’Connor, 109 N.C. 139, 13 S.E. 
887 (1891). 

Illustrative Cases. — The communication 
of an infectious disease by the husband to the 
wife was not sufficient ground under subdivi- 
sion (3) of this section. Long v. Long, 9 N.C. 189 
(1822). 

Whipping of wife held cause for divorce in 
Taylor v. Taylor, 76 N.C. 433 (1877). 

For further illustrative cases, see also 
Griffith v. Griffith, 89 N.C. 113 (1883); Jackson 
v. Jackson, 11 S.E. 173 (1890). 


V. INDIGNITIES. 


Subdivision (4) Is Remedial. — It would 
seem that the legislature purposely omitted to 
specify the particular acts of indignity for 
which divorces may in all cases be obtained. 
The matter is left at large under general words, 
thus leaving the courts to deal with each par- 
ticular case and to determine it upon its own 
peculiar circumstances, so as to carry into effect 
the purpose and remedial object of the statute. 
Taylor v. Taylor, 76 N.C. 433 (1877); Sanders v. 
Sanders, 157 N.C. 229, 72 S.E. 876 (1911). 

Nature of Indignities. — To entitle a wife 
to a divorce from bed and board under subdivi- 
sion (4) of this section, the indignity offered by 
the husband must be such as may be expected 
to seriously annoy a woman of ordinary sense 
and temper, and must be repeated or continued 
so that it may appear to have been done will- 
fully and intentionally or at least consciously 
by the husband to the annoyance of the wife. 
Miller v. Miller, 78 N.C. 102 (1878). 

Facts in Each Case Are Determinative. 
— The acts of the husband which will render 
the wife’s condition intolerable and her life 
burdensome so as to entitle her to a divorce a 
mensa are largely dependent on the facts in 
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each particular case, including her station in 
life, temperament, state of health, habits and 
feelings. Sanders v. Sanders, 157 N.C. 229, 72 
S.E. 876 (1911). 

Allegations and Proof. — Under subdivi- 
sion (4) of this section plaintiff must set out 
with particularity the language and conduct on 
the part of defendant relied upon, and must 
allege and prove that such acts were without 
adequate provocation on her part. Lawrence v. 
Lawrence, 226 N.C. 624, 39 S.E.2d 807 (1946); 
Best v. Best, 228 N.C. 9, 44 S.E.2d 214 (1947); 
Ollis v. Ollis, 241 N.C. 709, 86 S.E.2d 420 
(1955); Proettis vox. Pruett,247 ys Ni: y1389s100 
S.E.2d 296 (1957); Cushing v. Cushing, 263 
N.C. 181, 1389 S.E.2d 217 (1964); Butler v. 
Butler, 1 N.C. App. 356, 161 S.E.2d 618 (1968). 

As to necessary allegations and proof under 
subdivision (4) of this section, see also Pearce v. 
Pearce, 225 N.C. 571, 35 S.E.2d 636 (1945). 

Plaintiff’s Innocence Must Be Shown — 
Generally. — The complaint must aver, and 
facts must be found upon which it can be seen, 
that the plaintiff did not by her own conduct 
contribute to the wrongs and abuses of which 
she complains. White v. White, 84 N.C. 340 
(1881); Garsed v. Garsed, 170 N.C. 672, 87 S.E. 
45 (1915). 

In a cross-action under this section, the omis- 
sion of an allegation that plaintiff’s conduct 
was without provocation on defendant’s part 
was fatal. Pearce v. Pearce, 225 N.C. 571, 35 
S.E.2d 636 (1945). 

In North Carolina, a party relying on subdi- 
vision (4) must not have provoked the “indigni- 
ties” of which he complains. Puett v. Puett, 75 
N.C. App. 554, 331 S.E.2d 287 (1985). 

Same — General Allegation Insufficient. 
— It is essential that the plaintiff specifically 
set forth in her complaint the circumstances 
under which the violence was committed, what 
her conduct was, and especially what she had 
done to provoke such conduct on the part of her 
husband. A general allegation that such con- 
duct was “without cause or provocation on her 
part” is insufficient. Everton v. Everton, 50 N.C. 
202 (1857); O’Connor v. O’Connor, 109 N.C. 139, 
13 S.E. 887 (1891); Martin v. Martin, 130 N.C. 
27, 40 S.E. 822 (1902). 

Failure to Allege and Prove That Hus- 
band’s Accusations of Infidelity Were 
False. — In an action for divorce a mensa et 
thoro and for subsistence, plaintiff alleged that 
defendant had repeatedly accused her of having 
sexual relations with her foster father and 
other men, and her evidence tended to show 
that all of the specific acts of abuse and miscon- 
duct complained of occurred in connection with 
this accusation. Plaintiff further alleged that 
she had been faithful and dutiful, and that 
defendant’s acts of abuse and misconduct were 
without provocation or justification, but did not 
specifically allege or testify that the accusation 
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was false. It was held that defendant’s motion 
for judgment as of nonsuit should have been 
allowed, since even if the allegation denying 
provocation or justification was taken as denial 
of the charge of infidelity, plaintiff offered no 
testimony in support of such denial. Lawrence 
v. Lawrence, 226 N.C. 624, 39 S.E.2d 807 
(1946). 

Admissible Evidence of Indignities. — In 
plaintiff’s action for divorce from bed and 
board, the trial court did not err in admitting 
into evidence testimony concerning defendant’s 
use of pornographic material in the presence of 
the parties’ minor children, defendant’s refusal 
to provide educational support for one of the 
parties’ adult children, and defendant’s sexual 
advances upon the parties’ daughter, since such 
evidence was relevant to show the circum- 
stances surrounding plaintiff’s claim that de- 
fendant’s acts constituted such indignities to 
plaintiff’s person that her condition was ren- 
dered intolerable and her life burdensome. 
Vandiver v. Vandiver, 50 N.C. App. 319, 274 
S.E.2d 248, cert. denied, 302 N.C. 634, 280 
S.E.2d 449 (1981). 

Grant of Divorce Reversed Where Hus- 
band’s Behavior Contributed to Wife’s 
Criticism and Accusations. — In a divorce 
action under subdivision (4), the judge ex- 
pressly concluded that the plaintiff-husband 
was not blameless and the judge’s findings 
compelled the conclusion that the husband’s 
conduct—rescue squad activities despite wife’s 
suspicions of unfaithfulness, public name call- 
ing—so contributed to his wife’s criticism and 
accusations and to the parties’ repeated argu- 
ments that the grant of divorce had to be 
reversed. Puett v. Puett, 75 N.C. App. 554, 331 
S.E.2d 287 (1985). 

Illustrative Cases. — Husband’s persistent 
charge of adultery against a virtuous wife, 
accompanied by a contemptuous declaration 
that she was no longer his wife and by aban- 
donment of her bed, was such an indignity to 
wife’s person as would entitle her to a partial 
divorce and to alimony. Everton v. Everton, 50 
N.C. 202 (1857). 

Where petitioner alleged that her husband 
had become jealous of her without cause, had 
shaken his fist in her face and threatened her, 
and had declared to her face and published to 
the neighborhood that the child with which she 
was pregnant was not his, that her condition 
from such treatment had become intolerable 
and her life burdensome, and that she had been 
compelled to quit his house and seek the pro- 
tection of her father, it was held that she had 
set out enough to entitle her to alimony 
pendente lite. Erwin v. Erwin, 57 N.C. 82 
(1858). 

Where a drunken husband cursed his wife 
and drove her from his house, and by demon- 
strations of violence caused her to leave the 
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bedside of a dying child and seek safety and 
protection at a distance of several miles, this 
was sufficient cause for divorce under subdivi- 
sion (4) of this section. Scoggins v. Scoggins, 85 
N.C. 348 (1881). 

A divorce from bed and board will be granted 
the wife if it is shown that the husband made 
foul and injurious accusations, refused to bed 
with wife, and denied that she was his wife. 
Green v. Green, 131 N.C. 533, 42 S.E. 954 
(1902). 

When in an action by a wife for divorce a 
mensa there was evidence tending to show that 
plaintiff, in her married life, was free from 
blame and that defendant’s conduct was a long 
course of neglect, cruelty, humiliation, and in- 
sult, repeated and persisted in, it was sufficient 
to bring the cause within the words of subdivi- 
sion (4) of this section, that defendant had 
offered “such indignities to [wife’s] person as to 
render her condition intolerable and her life 
burdensome.” Sanders v. Sanders, 157 N.C. 
229, 72 S.E. 876 (1911). 

Allegations that husband had been living in 
adultery, had repeatedly avowed his loss of 
affection for and his desire to be rid of his wife, 
had ejected her from his bed, and had finally 
ordered her from his home, saying that he 
never intended to live with her again, stated a 
cause of action. Pearce v. Pearce, 226 N.C. 307, 
37 S.E.2d 904 (1946). 

In plaintiff’s action for divorce from bed and 
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board on the ground that defendant had in- 
flicted such indignities upon her as to render 
her life burdensome, evidence was sufficient to 
enable the jury to find for plaintiff where it 
tended to show that at some time prior to 1969 
defendant began sleeping and spending the 
majority of his time in the basement of the 
parties’ home, isolated from plaintiff; that upon 
moving into the basement, defendant withdrew 
from active participation in the resolution of 
familial and household problems; that defen- 
dant viewed hardcore pornographic material in 
his basement and permitted his minor children 
to view such material; that during 1973 and 
1974 defendant requested that plaintiff indulge 
him in various unnatural sexual desires; and 
that subsequent to 1975 defendant was absent 
from the parties’ home every weekend and all 
holidays until September 24, 1976, when he left 
the home for good. Vandiver v. Vandiver, 50 
N.C. App. 319, 274 S.E.2d 248, cert. denied, 302 
N.C. 634, 280 S.E.2d 449 (1981). 


VI. EXCESSIVE USE OF ALCOHOL OR 
DRUGS. 


Allegations of Habitual Drunkenness. — 
Allegations in complaint that defendant had 
been an habitual drunkard during the prior 
three years were sufficient to state a cause of 
action for divorce from bed and board under 
subdivision (5) of this section. Best v. Best, 228 
N.C. 9, 44 S.E.2d 214 (1947). 


§ 50-8. Contents of complaint; verification; venue and ser- 
vice in action by nonresident; certain divorces 


validated. 


In all actions for divorce the complaint shall be verified in accordance with 


the provisions of Rule 11 of the Rules of Civil Procedure and G.S. 1-148. The 
plaintiff shall set forth in his or her complaint that the complainant or 
defendant has been a resident of the State of North Carolina for at least six 
months next preceding the filing of the complaint, and that the facts set forth 
therein as grounds for divorce, except in actions for divorce from bed and 
board, have existed to his or her knowledge for at least six months prior to the 
filing of the complaint: Provided, however, that if the cause for divorce is 
one-year separation, then it shall not be necessary to allege in the complaint 
that the grounds for divorce have existed for at least six months prior to the 
filing of the complaint; it being the purpose of this proviso to permit a divorce 
after such separation of one year without awaiting an additional six months for 
filing the complaint: Provided, further, that if the complainant is a nonresident 
of the State action shall be brought in the county of the defendant’s residence, 
and summons served upon the defendant personally or service of summons 
accepted by the defendant personally in the manner provided in G.S. 1A-1, 
Rule 4(j)(1). Notwithstanding any other provision of this section, any suit or 
action for divorce heretofore instituted by a nonresident of this State in which 
the defendant was personally served with summons or in which the defendant 
personally accepted service of the summons and the case was tried and final 
judgment entered in a court of this State in a county other than the county of 
the defendant’s residence, is hereby validated and declared to be legal and 
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proper, the same as if the suit or action for divorce had been brought in the 
county of the defendant’s residence. 

In all divorce actions the complaint shall set forth the name and age of any 
minor child or children of the marriage, and in the event there are no minor 
children of the marriage, the complaint shall so state. In addition, when there 
are minor children of the marriage, the complaint shall state the social security 
number of the plaintiff and, if known, the social security number of the 
defendant. 

In all prior suits and actions for divorce heretofore instituted and tried in the 
courts of this State where the averments of fact required to be contained in the 
affidavit heretofore required by this section are or have been alleged and set 
forth in the complaint in said suits or actions and said complaints have been 
duly verified as required by Rule 11 of the Rules of Civil Procedure, said 
allegations so contained in said complaints shall be deemed to be, and are 
hereby made, a substantial compliance as to the allegations heretofore 
required by this section to be set forth in any affidavit; and all such suits or 
actions for divorce, as well as the judgments or decrees issued and entered as 
a result thereof, are hereby validated and declared to be legal and proper 
judgments and decrees of divorce. 

In all suits and actions for divorce heretofore instituted and tried in this 
State on and subsequent to the 5th day of April, 1951, wherein the statements, 
averments, or allegations in the verification to the complaint in said suits or 
actions are not in accordance with the provisions of Rule 11 of the Rules of Civil 
Procedure and G.S. 1-148 or the requirements of this section as to verification 
of complaint or the allegations, statements or averments in the verification 
contain the language that the facts set forth in the complaint are true “to the 
best of affiant’s knowledge and belief” instead of the language “that the same 
is true to his (or her) own knowledge” or similar variation in language, said 
allegations, statements and averments in said verifications as contained in or 
attached to said complaint shall be deemed to be, and are hereby made, a 
substantial compliance as to the allegations, averments or statements re- 
quired by this section to be set forth in any such verifications; and all such suits 
or actions for divorce, as well as the judgments or decrees issued and entered 
as a result thereof, are hereby validated and declared to be legal and proper 
judgments and decrees of divorce. The judgment of divorce shall include, where 
there are minor children of the parties, the social security numbers of the 
parties. (1868-9, c. 93, s. 46; 1869-70, c. 184; Code, s. 1287; Rev., s. 1563; 1907, 
c. 1008, s. 1; C.S., s: 1661; 1925, c. 93; 1933, c. 71, ss. 2, 38; 1948, c. 448) 8.1; 
1947, c. 165; 1949, c. 264, s. 4; 1951, c. 590; 1955, c. 103; 1965, ¢.°636,"s.°3;'c. 
TOL Ss, 11961, C. OU. C904) 6, 6. L969 4c. 605. 19 (1,.¢. Lo, 19 (onc, Gor LOL, 
C. O99, Sa lol 90 1-400, Sat.os Lovo 1, S. 15) 


Editor’s Note. — Session Laws 1971, c. 
1065 provided: 

“Section 1. All divorces granted between Jan- 
uary 1, 1969 and the date of the ratification of 
this act [July 21, 1971] are hereby validated as 
to the complaint being certified by the attorney 
rather than verified by the plaintiff. 

“Sec. 2. It is the intent of the General Assem- 
bly to validate divorces which were based on 
complaints relying on G.S. 50-8 which, due to a 
typographical error, indicated that complaints 
for divorce should be certified rather than ver- 
ified.” 

The Rules of Civil Procedure, referred to in 
this section, are found in § 1A-1. 
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Session Laws 1998-17, s. 1 amended S.L. 
1997-433, s. 11.3 to delete the June 30, 1998 
expiration date for all enactments and amend- 
ments made by S.L. 1997-433. 

Legal Periodicals. — For brief comment on 
the 1947 amendment, see 25 N.C.L. Rev. 412 
(1947). 

For brief comment on the 1951 amendment, 
see 29 N.C.L. Rev. 375 (1951). 

For 1984 survey, “Estoppel and Foreign Di- 
vorce,” see 63 N.C.L. Rev. 1189 (1985). 

For comment, “Conflicts of Law in Divorce 
Litigation: A Looking-Glass World?,” see 10 
Campbell L. Rev. 145 (1987). 


§50-8 


ART. 1. DIVORCE, ETC., GENERALLY 


§50-8 


CASE NOTES 


I. In General. 
II. Complaint. 
III. Verification. 
IV. Residence and Domicile. 


I. IN GENERAL. 


No Conflict with § 1A-1, Rule 13(a). — 
There is no conflict between the statutes deal- 
ing with procedure in divorce actions and § 1A- 
1, Rule 13(a). Rather, § 1A-1, Rule 13(a) super- 
imposes an additional characteristic on certain 
kinds of counterclaims. Gardner v. Gardner, 
294 N.C. 172, 240 S.E.2d 399 (1978). 

The statutes dealing specifically with divorce 
actions do not prescribe a procedure for coun- 
terclaims different from that prescribed in 
§ 1A-1, Rule 13(a). Gardner v. Gardner, 294 
N.C. 172, 240 S.E.2d 399 (1978). 

Applied in Scoggins v. Scoggins, 85 N.C. 348 
(1881); White v. White, 179 N.C. 592, 103 S.E. 
216 (1920); Williams v. Williams, 180 N.C. 273, 
104 S.E. 561 (1920); Clarke v. Clarke, 47 N.C. 
App. 249, 267 S.E.2d 361 (1980); Lynch v. 
Lynch, 302 N.C. 189, 274 S.E.2d 212 (1981); 
Allred v. Tucci, 85 N.C. App. 138, 354 S.E.2d 
291 (LOST): 

Quoted in Martin v. Martin, 253 N.C. 704, 
118 S.E.2d 29 (1961). 

Stated in Johnson v. Johnson, 14 N.C. App. 
378, 188 S.E.2d 711 (1972). 

Cited in Keys v. Tuten, 199 N.C. 368, 154 
S.E. 631 (1930); Hodges v. Hodges, 226 N.C. 
570, 39 S.E.2d 596 (1946); Rowland v. Rowland, 
253 N.C. 328, 116 S.E.2d 795 (1960); Pratt v. 
Bishop, 257 N.C. 486, 126 S.E.2d 597 (1962); 
Butler v. Butler, 1 N.C. App. 356, 161 S.E.2d 
618 (1968); Smith v. Smith, 56 N.C. App. 812, 
290 S.E.2d 390 (1982); Bryant v. Nationwide 
Mut. Fire. Ins. Co., 67 N.C. App. 616, 313 
S.E.2d 803 (1984); In re Triscari Children, 109 
N.C. App. 285, 426 S.E.2d 435 (1993); Gaskill v. 
State ex rel. Cobey, 109 N.C. App. 656, 428 
S.E.2d 474 (1993). 


II. COMPLAINT. 


Plaintiff Must Allege Material Facts Re- 
quired by This Section. — To allege a cause 
of action for divorce, a plaintiff, in addition to 
one or more of the grounds for divorce, must 
allege the additional material facts now re- 
quired by this section. Pruett v. Pruett, 247 
N.C..18, 100 S.E.2d 296 (1957). 

Such Allegations Are Indispensable Con- 
stituent Elements of Cause of Action. — 
The legal effect of the 1951 amendment to this 
section is that the allegations required to be set 
forth in the complaint are now indispensable 
constituent elements of plaintiff’s cause of ac- 
tion, and the facts so alleged must be estab- 
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lished by the verdict of a jury. Pruett v. Pruett, 
247 N.C, 13; 100 S.H.2d 296 (1957). 

The allegations required by this section are 
indispensable constituent elements of a divorce 
action and must be established either by the 
verdict of a jury or by a judge, as the pertinent 
statute may permit. Eudy v. Eudy, 288 N.C. 71, 
215 S.E.2d 782 (1975), overruled on other 
grounds, Quick v. Quick, 305 N.C. 446, 290 
S.E.2d 653 (1982); Boyd v. Boyd, 61 N.C. App. 
334, 300 S.E.2d 569 (1983). 

Which Must Be Found True. — All aver- 
ments required by the statute must be both 
alleged in the complaint and found by the 
finder of fact to be true before a divorce judg- 
ment may be entered. Eudy v. Eudy, 288 N.C. 
71, 215 S.E.2d 782 (1975), overruled on other 
grounds, Quick v. Quick, 305 N.C. 446, 290 
S.E.2d 653 (1982). 

Statement in General Terms. — The mat- 
ters in the jurisdictional affidavit (now the 
complaint) in an action for divorce a mensa 
brought by the wife may be stated in general 
terms following the language of the statute. 
Sanders v. Sanders, 157 N.C. 229, 72 S.E. 876 
(1911); Jones v. Jones, 173 N.C. 279, 91 S.E. 960 
(1917). 

Allegation of Six Months’ Prior Knowl- 
edge — Generally. — The affidavit (now the 
complaint) must state that the action was not 
brought within six months from the time the 
plaintiff first acquired knowledge of the facts 
stated therein. Clark v. Clark, 1383 N.C. 28, 45 
S.E. 342 (1903). See also, O'Connor v. O’Connor, 
109 N.C. 139, 13 S.E. 887 (1891); Green v. 
Green, 131 N.C. 5338, 42 S.E. 954 (1902). 

Six months’ prior knowledge was formerly 
not required to be alleged in the complaint. 
Kinney v. Kinney, 149 N.C. 321, 63 S.E. 97 
(1908). 

While, in an action for divorce a mensa, it is 
advisable that the pleading allege that the facts 
set forth therein as grounds for divorce had 
existed to complaint’s knowledge for at least six 
months prior to the filing of the pleading in 
accordance with the language of the statute, 
where the wife’s pleading in her cross-action for 
divorce a mensa alleged gross mistreatment of 
her by the husband, culminating in his locking 
her out of her home and ordering her away ona 
specified date more than six months prior to the 
filing of the pleading, with verification that the 
facts alleged therein were true to her own 
knowledge, her pleading would be held suffi- 
cient on this aspect. Pruett v. Pruett, 247 N.C. 
13, 100 S.E.2d 296 (1957). 
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Same — When Unnecessary. — By Laws 
1925, c. 93, this section was amended so that in 
cases where the cause for divorce is five years’ 
(now one year’s) separation, then the six 
months’ prior knowledge need not be alleged. 
Ellis v. Ellis, 190 N.C. 418, 130 S.E. 7 (1925); 
Carpenter v. Carpenter, 244 N.C. 286, 93 
S.E.2d 617 (1956). See also, Smithdeal v. 
Smithdeal, 206 N.C. 397, 174 S.E. 118 (1984). 

Section. Requires Complaint to Set 
Forth Certain Information as to Children. 
— This section requires that in all divorce 
actions the complaint shall set forth the name 
and age of any minor child or children of the 
marriage, and that in the event there are no 
minor children of the marriage, the complaint 
shall so state. Jones v. Jones, 20 N.C. App. 607, 
202 S.E.2d 279, cert. denied, 285 N.C. 234, 204 
S.E.2d 23 (1974). 

Allegations of the names and ages of any 
children of a party seeking divorce in North 
Carolina are required by this section, in order 
that the court may protect the interests of such 
children if the parties have failed to do so. 
Powers v. Parisher, 104 N.C. App. 400, 409 
S.E.2d 725 (1991), appeal dismissed, 331 N.C. 
286, 417 S.E.2d 254 (1992). 

The obvious reason for this requirement 
is to bring to the attention of the court any 
minor children that might be affected by the 
divorce, to the end that the court will protect 
the interests of those children. Jones v. Jones, 
20 N.C. App. 607, 202 S.E.2d 279, cert. denied, 
285 N.C. 234,.204 S,E.2d,23 (1974); Cobb. v. 
Cobb, 42 N.C. App. 3738, 256 S.E.2d 722 (1979). 

The reason for the requirement of this sec- 
tion for a pleading relating to minor children is 
not to establish jurisdiction. Cobb v. Cobb, 42 
N.C. App. 378, 256 S.E.2d 722 (1979). 

Answer Constituting Counterclaim. — 
Where the complaint in a suit for an absolute 
divorce alleged facts entitling either or both of 
the parties to the marriage to an absolute 
divorce, defendant’s answer admitting these 
allegations, together with his prayer for an 
absolute divorce on the same grounds, was in 
effect a counterclaim seeking affirmative relief 
and arising out of the same transactions al- 
leged in the complaint. McCarley v. McCarley, 
289 N.C. 109, 221 S.E.2d 490 (1976). 

Proof Must Correspond to Allegations. 
— As the allegations in a petition for divorce 
are directed by statute to be sworn to, it is more 
emphatically required in such a case than in 
others that the allegations and proofs should 
correspond; otherwise the court cannot decree a 
divorce. Foy v. Foy, 35 N.C. 90 (1851); Young v. 
Young, 225 N.C. 340, 34 S.E.2d 154 (1945). 


Il. VERIFICATION. 


In a divorce action a verification is re- 
quired as an essential part of the com- 
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plaint. The want of a proper verification is a 
fatal defect and a cause for dismissal of the 
action. Boyd v. Boyd, 61 N.C. App. 334, 300 
S.E.2d 569 (1983). 

Verification Must Be as Required. — In 
an application for alimony pendente lite the 
affidavit and petition must be verified as re- 
quired by this section. Clark v. Clark, 133 N.C. 
28, 45 S.E. 342 (1903). See also, Hopkins v. 
Hopkins, 132 N.C. 22, 43 S.E. 508 (1903). 

Verification of a pleading stating that it was 
“sworn and subscribed to” was not sufficient. 
Martin v. Martin, 1380. N.C..27, 40:S.E. 822 
(1902). 

For case holding verification in substantial 
compliance with former § 1-145 sufficient, see 
Bolin v. Bolin, 242 N.C. 642, 89 S.E.2d 303 
(1955). 

In Accordance with § 1A-1, Rule 11. — 
This section requires that for a complaint for 
divorce to be valid, it must be verified in accor- 
dance with § 1A-1, Rule 11, when it is filed. It 
is not sufficient to obtain verification before the 
complaint and summons are served on the 
defendant. Boyd v. Boyd, 61 N.C. App. 334, 300 
S.E.2d 569 (1983). 

Verification of Answer Setting Up Cross- 
Action. — In husband’s action for divorce a 
vinculo, wife’s answer setting up a cross-action 
must be verified under this section, as a juris- 
dictional prerequisite, and when the answer is 
not so verified the granting of permanent ali- 
mony is erroneous. Silver v. Silver, 220 N.C. 
191, 16 S.E.2d 834 (1941). 

Verification of Counterclaim. — A decree 
of divorce was not improperly granted because 
of defective verification of defendant-husband’s 
pleadings, where the counterclaim in which the 
divorce was prayed for was verified, although 
the original pleadings were not. Swygert v. 


Swygert, 46 N.C. App. 173, 264 S.E.2d 902 


(1980). 

An action for permanent alimony is a 
permissive counterclaim and is not re- 
quired to be verified. Newsome v. Newsome, 
43 N.C. App. 580, 259 S.E.2d 577 (1979). 

As to waiver of verification of subse- 
quent pleadings, see Calaway v. Harris, 229 
N.C. 117, 47 S.E.2d 796 (1948). 

Impeachment of Verification. — Such un- 
certainties as plaintiff expressed under cross- 
examination as to the exact nature of his act in 
verifying a complaint afforded an insufficient 
basis to warrant impeachment of his verifica- 
tion. Accordingly, the court erred in allowing 
defendant’s motion to strike the verification 
and in dismissing plaintiff’s complaint. Skin- 
ner v. Skinner, 28 N.C. App. 412, 222 S.E.2d 
258, cert. denied, 289 N.C. 726, 224 S.E.2d 674 
(1976). 

Effect of False Swearing on Decree. — If 
a decree of divorce, regular in all respects on 
the face of the judgment roll, is obtained by 
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false swearing, by way of pleading and of evi- 
dence, relating to the cause or ground for di- 
vorce, the decree is voidable but not void, and is 
immune from attack by either party to the 
divorce. Carpenter v. Carpenter, 244 N.C. 286, 
93 S.E.2d 617 (1956). 

In an action for annulment of a marriage 
entered into between plaintiff husband and 
defendant wife following a decree of divorce in 
favor of defendant against her former husband, 
plaintiff, who had been married to defendant 
for six years, could not attack the divorce de- 
cree by alleging false swearing of defendant in 
regard to the ground or cause for divorce. 
Carpenter v. Carpenter, 244 N.C. 286, 93 
S.E.2d 617 (1956). 

In an action for divorce the affidavit formerly 
required by this section in connection with the 
complaint was jurisdictional, and a complaint 
accompanied by a false statutory affidavit 
would be regarded as insufficient to empower 
the court to grant a decree of divorce; the 
correct procedure for relief against the decree 
would be by motion in the cause. Young v. 
Young, 225 N.C. 340, 34 S.E.2d 154 (1945), 
wherein the plaintiff was held to have practiced 
imposition upon the court. 

As to the affidavit formerly required by 
this section, see Holloman v. Holloman, 127 
N.C. 15, 37 S.E. 68 (1900); Nichols v. Nichols, 
128 N.C. 108, 38 S.E. 296 (1901); Johnson v. 
Johnson, 141 N.C. 91, 53 S.E. 623 (1906); State 
v. Williams, 220 N.C. 445, 17 S.E.2d 769 (1941), 
rev d on other grounds, 317 U.S. 287, 63 S. Ct. 
207, 87 L. Ed. 279 (1942). 


IV. RESIDENCE AND DOMICILE. 


Jurisdiction in divorce actions is con- 
ferred by statute. Israel v. Israel, 255 N.C. 
391, 121 S.E.2d 713 (1961). 

And Is Founded on Domicile. — Judicial 
power to grant a divorce that is, jurisdiction 
strictly speaking, is founded on domicile. Israel 
v. Israel, 255 N.C. 391, 121 S.E.2d 713 (1961). 

The domicile of one spouse within a state 
gives power to that state to dissolve a marriage 
wheresoever contracted. Israel v. Israel, 255 
N.C. 391, 121 S.E.2d 713 (1961). 

“Domicile” Defined. — That place is prop- 
erly the domicile of a person where he has his 
true permanent home and principal establish- 
ment, and to which he has, whenever he is 
absent, the intention of returning, and from 
which he has no present intention of moving. 
Israel v. Israel, 255 N.C. 391, 121 S.E.2d 713 
(1961). 

“Residence” has been interpreted to 
mean the equivalent of “domicile.” Andris 
v. Andris, 65 N.C. App. 688, 309 S.E.2d 570 
(1983). 

Residence and Intent Must Be Shown. — 
To establish a domicile there must be a resi- 
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dence, and the intention to make it a home or to 
live there permanently or indefinitely. Israel v. 
Israel, 255 N.C. 391, 121 S.E.2d 713 (1961). 

In order to establish a domicile, a party must 
make a showing of both actual residence in the 
new locality and the intent to remain there 
permanently. Andris v. Andris, 65 N.C. App. 
688, 309 S.E.2d 570 (1983). 

The residence requirement in this sec- 
tion is jurisdictional. Eudy v. Eudy, 24 N.C. 
App. 516, 211 S.E.2d 536, aff'd, 288 N.C. 71, 
215 S.E.2d 782 (1975). 

The requirement that one of the parties to a 
divorce action shall have resided in this State 
for a specified period of time next preceding the 
commencement of the action is jurisdictional. 
Israel v. Israel, 255 N.C. 391, 121 S.E.2d 7138 
(1961). 

Residency for Six Months Required. — 
In order to obtain a valid divorce in North 
Carolina, the plaintiff or defendant must have 
resided in this State for at least six months 
next preceding institution of the action for 
divorce. Eudy v. Eudy, 24 N.C. App. 516, 211 
S.E.2d 536, aff’d, 288 N.C. 71, 215 S.E.2d 782 
(1975). 

The period of residence in this section 
applies to an action for divorce from bed 
and board as well as to an action for absolute 
divorce. Eudy v. Eudy, 24 N.C. App. 516, 211 
S.E.2d 536, aff'd, 288 N.C. 71, 215 S.E.2d 782 
(1975). 

But the residency requirement of this 
section is not applicable in an action for 
alimony without divorce. Eudy v. Eudy, 288 
N.C. 71, 215 S.E.2d 782 (1975), overruled on 
other grounds, Quick v. Quick, 305 N.C. 446, 
290 S.E.2d 653 (1982). 

A bona fide “residence,” necessary under 
statutes in order to confer jurisdiction in di- 
vorce proceedings, is within the legal meaning 
of the word “domicile,” that is, an abode animo 
manendi, a place where a person lives or has 
his home, to which, when absent, he intends to 
return, and from which he has no present 
purpose to depart. Rector v. Rector, 4 N.C. App. 
240, 166 S.E.2d 492 (1969). 

“Residence” means actual residence, and 
prior to the 1949 amendment, which allows suit 
to be brought where defendant has been a 
resident of the State for six months, a nonres- 
ident wife in suing for divorce could not avail 
herself of the maxim that “her domicile was 
that of her husband,” where she had not actu- 
ally satisfied the residence requirement. 
Schonwald v. Schonwald, 55 N.C. 367 (1856). 

Separate Domicile for Wife. — North 
Carolina divorce statutes recognize the legality 
of a separate domicile, or residence, for the 
wife. Rector v. Rector, 4 N.C. App. 240, 166 
S.E.2d 492 (1969). 

There is no logical, legal or equitable reason 
for allowing wife, whose misconduct has 
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brought about the separation, toinsist uponthe intent concur. Israel v. Israel, 255 N.C. 391, 121 
legal fiction that her domicile follows that ofher S.E.2d 713 (1961). 

husband, and thereby to defeat his action for Naval officer was properly found to be 
divorce brought in the jurisdiction in which she domiciled in North Carolina where: (1) He 
actually resides. Rector v. Rector, 4 N.C. App. had changed his voter registration from Penn- 


240, 166 S.E.2d 492 (1969). ; sylvania to Guilford County, (2) He had filed a 
One need not be a citizen of the United — North Carolina income tax return for the year 


States in order to establish residence or 1981, (3) He had changed his permanent ad- 


domicile within this State for purposes of di- gress with the Navy to his father’s address in 
vorce actions. Rector v. Rector, 4 N.C. App. 240, Greensboro as of August 1, 1981, (4) He had 


166 S.E.2d 492 (1969). : , 
opened a bank account in Greensboro in Au- 
Effect of Temporary Removal. eR hhere gust, 1981 and had maintained it since that 
husband and wife establish a residence in this . ; : ; 
POUL GI Hic i be aic Wilke: time, (5) He had changed the registration of his 
‘ » DY leaving the state tor a motor vehicle from Pennsylvania to North 


temporary purpose, without any intention of C : : ; 
: ate arolina and had paid North Carolina property 
changing her residence, does not thereby lose taxes, (6) He had resided at his parents’ house 


Ea a Fe MOONS tO Ean, whenever on leave from the Navy, and (7) He 


had severed all ties with the State of Pennsy]l- 


The domicile of Idi ilor in th 
Sepa Hes ay OO OTERO NSA Ore ae te vania. In short, plaintiff did everything possible 


military or naval service of his country gen- ; : : 
erally remains unchanged, domicile being nei- to establish a residence in North Carolina. The 


ther gained nor lost by being temporarily sta- transient nature of his career with the United 
tioned in the line of duty at a particular place, States Navy prohibited him from doing any- 
even for a period of years. Anew domicile may, thing further. Andris v. Andris, 65 N. C. App. 
however, be acquired if both the fact and the 688, 309 S.E.2d 570 (1983). 


OPINIONS OF ATTORNEY GENERAL 


Not Advisable for Attorney to Act as __ the other partners in the firm also appear, and 
Notary and Verify Client’s Divorce Com- they could be prohibited under former § 47-8 
plaint. — It is not advisable for a notary whois from notarizing the verification of the client. 
also a partner in a law firm acting of counsel to This would be true whether or not the firm 
an attorney filing a divorce complaint to nota- appears as “of counsel” to the individual part- 
rize the verification of the client. A divorce ner on the face of the complaint or answer. 


complaint which is not properly notarized is Therefore, such practice should be avoided, and 


subject to dismissal. See opinion of Attorney as an attorney/notary who acts in this fashion 
General to Mr. James Lee Knight, Notary Pub- proceeds at his own risk. See opinion of Attor- 


lic, Guilford County, 58 N.C.A.G. 35 (1988). ney General to Mr. James Lee Knight, Notary 


When one partner of Firm A appears as  pypblic, Guilford County, 58 N.C.A.G. 35 (1988). 
attorney for a plaintiff in a divorce proceeding, 


§ 50-9. Effect of answer of summons by defendant. 


In all cases upon an action for a divorce absolute, where judgment of divorce 
has heretofore been granted and where the plaintiff has caused to be served 
upon the defendant in person a legal summons, whether by verified complaint 
or unverified complaint, and such defendant answered such summons, and 
where the trial of said action was duly and legally had in all other respects and 
judgments rendered by a judge of the superior court upon issues answered by 
a judge and jury, in accordance with law, such judgments are hereby declared 
to have the same force and effect as any judgment upon an action for divorce 
otherwise had legally and regularly. (1929, c. 290, s. 1; 1947, c. 393.) 


CASE NOTES 


Cited in Piguerra v. Piguerra, 54 N.C. App. 
188, 282 S.E.2d 567 (1981). 
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§ 50-10. Material facts found by judge or jury in divorce or 
annulment proceedings; when notice of trial 
not required; procedure same as ordinary civil 
actions. 


(a) The material facts in every complaint asking for a divorce or for an 
annulment shall be deemed to be denied by the defendant, whether the same 
shall be actually denied by pleading or not, and no judgment shall be given in 
favor of the plaintiff in any such complaint until such facts have been found by 
a judge or jury. 

(b) Nothing herein shall require notice of trial to be given to a defendant 
who has not made an appearance in the action. 

(c) The determination of whether there is to be a jury trial or a trial before 
Bet judge without a jury shall be made in accordance with G.S. 1A-1, Rules 38 
and 39. 

(d) The provisions of G.S. 1A-1, Rule 56, shall be applicable to actions for 
absolute divorce pursuant to G.S. 50-6, for the purpose of determining whether 
any genuine issue of material fact remains for trial by jury, but in the event the 
court determines that no genuine issue of material fact remains for trial by 
jury, the court must find the facts as provided herein. The court may enter a 
judgment of absolute divorce pursuant to the procedures set forth in G.S. 1A-1, 
Rule 56, finding all requisite facts from nontestimonial evidence presented by 
affidavit, verified motion or other verified pleading. (1868-9, c. 98, s. 47; Code, 
s. 1288; Rev., s. 1564; C.S., s. 1662; 1963, c. 540, ss. 1, 2; 1965, c. 105; c. 636, s. 
4; 1971, c. 17; 19738, cc. 2, 460; 1981, c. 12; 1983 (Reg. Sess., 1984), c. 1037, s. 
4-'1985,,c. 140; 1991, c¢. 568-'s.'1.) 


Cross References. — As to competency of G.S. 1A-1, Rule 56, which is proper in all other 
spouse as witness in civil actions, see § 8-56. respects, is valid and of full force and effect. 

Editor’s Note. — Session Laws 1991, c. 568, Legal Periodicals. — For case law survey 
s. 2 provides that any judgment of absolute on trial practice, see 43 N.C.L. Rev. 938 (1965). 
divorce entered prior to October 1, 1991, on the For survey of 1979 family law, see 58 N.C.L. 
basis of nontestimonial evidence pursuant to Rev. 1471 (1980). 


CASE NOTES 


Editor’s Note. — Some of the cases below Section Applies to Cross-Action. — This 
were decided under the various versions of this _ section is applicable to a defendant who files a 
section applicable at the time, and may not cross-action and prays for a divorce therein 


reflect all subsequent amendments. from the plaintiff. Saunderson v. Saunderson, 
Purpose of Section. — The object of this 195 N.C. 169, 141 S.E. 572 (1928). 
section was to prevent a judgment from being Suits for Alimony Without Divorce. — 


taken by default or by collusion, and to require Suits for alimony without divorce are within 
the facts to be found by a jury. Campbell v. the analogy of divorce laws and within the 
Campbell, 179 N.C. 413, 102 S.E. 737 (1920); purview of that portion of this section which 
Cobb v. Cobb, 42 N.C. App. 373, 256 S.E.2d 722 controverts all material facts in every divorce 
(1979). action. Koob v. Koob, 283 N.C. 129, 195 S.E.2d 
As to the purpose of this section, see also 552 (1973). 
Moss v. Moss, 24 N.C. 55 (1841); Hooper v. Section 50-16.8 changes the procedure to be 
Hooper, 165 N.C. 605, 81 S.E. 933 (1914). followed in actions for alimony without divorce 
The procedure in a divorce action is not from the divorce procedure set forth in this 
the same as the procedure in other civil — section to the procedure applicable to other civil 
actions, in that the material facts in the com- actions. Williams v. Williams, 13 N.C. App. 468, 
plaint are deemed denied, whether actually 186 S.E.2d 210 (1972). 
denied by pleading or not, and in that no Presumption of Denial — Generally. — 
judgment shall be given in favor of the plaintiff The provisions of this section that the allega- 
until such facts have been found by ajury (now _ tions of the complaint in an action for divorce 
a judge or jury). Williams v. Williams, 13 N.C. “are deemed to be denied” applies only to the 
App. 468, 186 S.E.2d 210 (1972). trial upon the merits, since the facts must be 
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found by a jury (now a judge or jury). 
Zimmerman v. Zimmerman, 113 N.C. 432, 18 
S.E. 334 (1893). 

The denial by the statute of the plaintiff's 
allegations in an action for divorce presumes, 
as a matter of law, a meritorious defense, and 
does not require that this be found by the judge 
in passing upon a motion to set aside a judg- 
ment rendered in an action. Campbell v. 
Campbell, 179 N.C. 413, 102 S.E. 737 (1920). 

Same — In Cross-Action. — The defendant 
in an action for divorce a vinculo, may file a 
cross-action for the same relief, and where no 
reply has been filed by the plaintiff, and no 
evidence has been offered by him, an issue is 
raised by this section, and upon a verdict on the 
required issues, a judgment may be rendered 
upon the cross-action if the pleadings and the 
evidence are sufficient. Ellis v. Ellis, 190 N.C. 
418, 130 S.E. 7 (1925). 

All the allegations of defendant’s counter- 
claim wherein he sought a divorce from bed and 
board were deemed to be denied by the plain- 
tiff, even though she failed to answer the coun- 
terclaim. Skamarak v. Skamarak, 81 N.C. App. 
125, 343 S.E.2d 559 (1986). 

Same — Time for Answering Not Af- 
fected. — The provision of this section putting 
in a denial of the plaintiff’s allegations in an 
action for divorce did not affect the defendant’s 
right to 20 days after completion of the service 
of summons by publication in which to answer 
or demur, etc. Campbell v. Campbell, 179 N.C. 
413, 102 S.E. 737 (1920). 

Entry of Specific Denial by Defendant 
Not Prejudicial. — Since this section declares 
in effect that the material allegations of the 
complaint in a divorce action shall be deemed 
and treated as denied, it is inconsequential 
whether or not the defendant enters a denial, 
and the entry of a specific denial by the defen- 
dant, under discretionary leave of the court, 
cannot prejudice the plaintiff. Walker v. Walker, 
238 N.C. 299, 77. S.E.2d 715 (1953). 

Facts That Must Be Alleged Must Be 
Proved. — Under this section and § 50-8, 
upon the basic principle that a plaintiff must 
prove what he must allege, a plaintiff is enti- 
tled to a judgment of divorce only if the issues 
submitted and answered in favor of the plaintiff 
establish, inter alia, (1) the requisite facts as to 
residence, and (2) that (except where the al- 
leged cause for divorce is one year’s separation) 
the facts set forth as grounds for divorce have 
existed to his or her knowledge for at least six 
months prior to the filing of the complaint. 
Pruett v. Pruett, 247 N.C. 13, 100 S.E.2d 296 
(1957). 

The allegations required by § 50-8 are indis- 
pensable constituent elements of a divorce ac- 
tion and must be established either by the 
verdict of a jury or by a judge, as the pertinent 
statute may permit. Eudy v. Eudy, 288 N.C. 71, 
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215 S.E.2d 782 (1975), overruled on other 
grounds, Quick v. Quick, 305 N.C. 446, 290 
S.E.2d 653 (1982). 

The statutory changes eliminating the neces- 
sity for the filing of an affidavit and allowing a 
judge in some cases to become the trier of facts 
in divorce actions do not change the fundamen- 
tal precepts that jurisdiction over the subject 
matter of divorce is statutory and that all 
averments required by the statute must be both 
alleged in the complaint and found by the 
finder of fact to be true before a divorce judg- 
ment may be entered. Eudy v. Eudy, 288 N.C. 
71, 215 S.E.2d 782 (1975), overruled on other 
grounds, Quick v. Quick, 305 N.C. 446, 290 
S.E.2d 653 (1982). ; 

A divorce will be granted only after the facts 
establishing a statutory ground for divorce 
have been pleaded and actually proved. Adair v. 
Adair, 62 N.C. App. 493, 303 S.E.2d 190, cert. 
denied, 309 N.C. 319, 307 S.E.2d 162 (1983). 

Material Facts Must Be Found by Judge 
or Jury. — This section requires that, in a 
divorce action, the material facts as to the 
grounds for divorce must be found by a jury 
(now a judge or jury). Wicker v. Wicker, 255 
N.C. 728, 122 S.E.2d 703 (1961). 

The material facts in every complaint asking 
for a divorce are deemed to be denied under the 
statute, and no judgment is allowed to be given 
in favor of the plaintiff in any such complaint 
until all the material facts have been found by 
a jury. Skamarak v. Skamarak, 81 N.C. App. 
125, 343 S.E.2d 559 (1986). 

Failure to Raise Genuine Issue of Mate- 
rial Fact. — The wife’s answer generally de- 
nying the allegations of the husband’s com- 
plaint for an absolute divorce was insufficient 
to raise a genuine issue of material fact. Daniel 
v. Daniel, — N.C. App. —, 510 S.E.2d 689 
(1999). 

Judgment Invalid Without Finding of 
Grounds. — Where judgment of divorce from 
bed and board contained absolutely no finding 
of the existence of any of the grounds for 
divorce from bed and board cognizable under 
§ 50-7, the district court was without power or 
authority, and therefore without jurisdiction, to 
enter it. Allred v. Tucci, 85 N.C. App. 138, 354 
S.E.2d 291, cert. denied, 320 N.C. 166, 358 
S.E.2d 47 (1987). 

Order in Habeas Corpus Proceeding Is 
Not Res Judicata in Divorce Action. — It is 
patent that an order entered in a habeas corpus 
proceeding based on facts found by the trial 
judge is not res judicata in an action for divorce 
upon the ground of adultery. Wicker v. Wicker, 
255 N.C. 723, 122 S.E.2d 703 (1961). 

Summary Judgment. — Under this section 
as it read prior to amendment in 1991, sum- 
mary judgment could not be entered granting 
an absolute divorce in this State. Edwards v. 


§50-10 


Edwards, 42 N.C. App. 301, 256 S.E.2d 728 
(1979). 

Decree by Consent, Stipulation, or Ad- 
missions. — This section itself raises issues in 
a divorce action as to all material facts, regard- 
less of whether the parties by their pleadings 
have raised any issue and even where all ma- 
terial facts are admitted. Thus, this section has 
the effect of prohibiting entry of a divorce 
decree by consent, stipulation, or admissions of 
the parties, and requires instead that all mate- 
rial facts be found, either by a jury where the 
right to a jury trial has been preserved as 
provided in § 1A-1, Rules 38 and 39, or by the 
court where a jury trial has been waived. 
Edwards v. Edwards, 42 N.C. App. 301, 256 
S.E.2d 728 (1979), decided prior to 1991 amend- 
ment. 

Right to Jury Trial Preserved. — Where 
the defendant in apt time and manner demands 
a jury trial and does not thereafter waive but 
continues to assert her right to a jury trial, 
although it may seem futile for defendant to 
insist upon a trial by jury when, but for this 
section, no real issue exists, this section gives 
her the right to do so, and it would be error for 
the trial court to deny her the right to have the 
facts found in a trial by jury. Edwards v. 
Edwards, 42 N.C. App. 301, 256 S.E.2d 728 
(1979). 

1971 Amendment Did Not Nullify Right 
Conferred Prior to Amendment. — Where 
the last pleading was filed nearly six months 
prior to the 1971 amendment of this section, 
the amendment did not nullify the right to 
request a jury trial “prior to the call of the 
action for trial” conferred by this section at the 
time defendant filed the last pleading. Branch 
v. Branch, 282 N.C. 133, 191 S.E.2d 671 (1972). 

The substance of the 1973 amendment is 
very similar to that of the 1971 amend- 
ment. Laws v. Laws, 22 N.C. App. 344, 206 
S.E.2d 324 (1974). 

The 1973 amendment did not alter the 
procedure for securing a jury trial in ac- 
tions for absolute divorce after a one-year sep- 
aration where an answer had been filed at least 
10 days prior to the effective date of the amend- 
ment. Laws v. Laws, 22 N.C. App. 344, 206 
S.E.2d 324 (1974). 

Waiver of Jury Trial. — Defendant waived 
his right to trial by jury in an action for divorce 
on the ground of two years’ (now one year’s) 
separation when he failed to file a request 
therefor prior to the call of the action for trial, 
and the fact that defendant had alleged a 
cross-action for divorce for adultery did not 
affect this result when defendant withdrew his 
cross-action before the case was called. Becker 
v. Becker, 262 N.C. 685, 138 S.E.2d 507 (1964), 
decided prior to the 1973 amendment. 

In a suit for divorce on the grounds of sepa- 
ration, where defendant was personally served 
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with summons, the judge, in the absence of a 
request for a jury trial filed prior to the call of 
the action for trial, had authority to hear the 
evidence, answer the issues, and render judg- 
ment thereon. This rule applied equally to 
contested and uncontested divorce actions. 
Langley v. Langley, 268 N.C. 415, 150 S.E.2d 
764 (1966), decided prior to the 1973 amend- 
ment. 

A party may waive the right to a jury trial in 
civil actions by failure to follow the statutory 
procedure to preserve such right. Laws v. Laws, 
1 N.C. App. 248, 161 S.E.2d 40 (1968), decided 
prior to the 1973 amendment. 

Question for Jury. — Where the facts in a 
divorce action were in dispute, the case was one 
for the jury. Taylor v. Taylor, 225 N.C. 80, 33 
S.E.2d 492 (1945). 

Evidence in divorce action held insuffi- 
cient to carry case to jury. Moody v. Moody, 225 
N.C. 89, 33 S.E.2d 491 (1945). 

Instruction Not at Variance with Sec- 
tion. — In an action for absolute divorce, a 
charge in reference to the admissions of counsel 
that the evidence was sufficient to support an 
affirmative answer to the issues of marriage, 
separation and residence was not equivalent to 
a directed verdict and not at variance with the 
provisions of this section. Nelson v. Nelson, 197 
N.C. 465, 149 S.E. 585 (1929). 

Verdict of Jury. — In a proceeding for a 
divorce, the issues submitted and the verdict 
found should be as specific and certain as the 
facts alleged in the petition. Wood v. Wood, 27 
N.C. 674 (1845). 

As to validity of verdict by 11 jurors, see 
Hall v. Hall, 131 N.C. 185, 42 S.E. 562 (1902). 

Proof of Adultery. — For cases as to incom- 
petence of one spouse to prove adultery of the 
other, prior to deletion of this provision by 
Session Laws 1983 (Reg. Sess., 1984), c. 1037, 
see Toole v. Toole, 112 N.C. 152, 16 S.E. 912 
(1893); Hooper v. Hooper, 165 N.C. 605, 81 S.E. 
933 (1914); Vickers v. Vickers, 188 N.C. 448, 
124 S.E. 737 (1924); Becker v. Becker, 262 N.C. 
685, 1388 S.E.2d 507 (1964), citing Perkins v. 
Perkins, 88 N.C. 41 (1883); Hicks v. Hicks, 275 
N.C. 370, 167 S.E.2d 761 (1969); Gordon v. 
Gordon, 7 N.C. App. 206, 171 S.E.2d 805 (1970); 
Phillips v. Phillips, 9 N.C. App. 438, 176 S.E.2d 
379 (1970); Wright v. Wright, 281 N.C. 159, 188 
S.E.2d 317 (1972); Greene v. Greene, 15 N.C. 
App. 314, 190 S.E.2d 258 (1972); Bowen v. 
Bowen, 19 N.C. App. 710, 200 S.E.2d 214 
(1973); Earles v. Earles, 26 N.C. App. 559, 216 
S.E.2d 739, cert. denied, 288 N.C. 239, 217 
S.E.2d 679 (1975); Traywick v. Traywick, 28 
N.G@. cApp:;,-291,.*221,.5.B.2d\ 85°. (1976); 
VanDooren v. VanDooren, 37 N.C. App. 333, 246 
S.E.2d 20, cert. denied, 295 N.C. 6538, 248 
S.E.2d 258 (1978); Horner v. Horner, 47 N.C. 
App. 334, 267 S.E.2d 65, cert. denied, 301 N.C. 
89, 273 S.E.2d 297 (1980); Vandiver v. Vandiver, 
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50 N.C. App. 319, 274 S.E.2d 243, cert. denied, 
302 N.C. 634, 280 S.E.2d 449 (1981); Spencer v. 
Spencer, 61 N.C. App. 535, 301 S.E.2d 411, cert. 
denied, 308 N.C. 678, 304 S.E.2d 757 (1983). 
Applied in Carpenter v. Carpenter, 244 N.C. 
286, 93 S.E.2d 617 (1956); Biggs v. Biggs, 253 
N.C. 10, 116 S.E.2d 178 (1960); Richardson v. 
Richardson,;. 257 .N.C...705,. 127, S.W2d 525 
(1962); Hinson v. Hinson, 17 N.C. App. 505, 195 
S.E.2d 98 (1973); Miller v. Miller, 38 N.C. App. 
95, 247 S.E.2d 278 (1978); Watts v. Watts, 44 
N.C. App. 46, 260 S.E.2d 170 (1979); Morris v. 
Morris, 45 N.C. App. 69, 262 S.E.2d 359 (1980); 
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Williamson vy. Williamson, 66 N.C. App. 315, 
311 S.E.2d 325 (1984); Fulton v. Vickery, 73 
N.C. App. 382, 326 S.E.2d 354 (1985). 

Quoted in State v. Davis, 229 N.C. 386, 50 
S.E.2d 37 (1948); Bumgardner v. Bumgardner, 
113 N.C. App. 314, 438 S.E.2d 471 (1994). 

Cited in Blankenship v. Blankenship, 256 
N.C. 638, 124 S.E.2d 857 (1962); Anthony v. 
Anthony, 8 N.C. App. 20, 173 S.E.2d 617 (1970); 
Whitaker v. Whitaker, 16 N.C. App. 432, 192 
S.E.2d 80 (1972); Pettus v. Pettus, 62 N.C. App. 
141, 302 S.E.2d 261 (19838). 


OPINIONS OF ATTORNEY GENERAL 


Service of process upon defendant in 
divorce action by leaving copies with de- 
fendant’s mother at defendant’s address was 
sufficient service and sufficient for nonjury 
trial. See opinion of Attorney General to the 
Honorable John S. Gardner, District Court 
Judge, Sixteenth Judicial District, 41 N.C.A.G. 


473 (1971), decided prior to the 1973 amend- 
ment. 

Service of Process by Publication Does 
Not Prohibit Waiver of Right to Trial by 
Jury. — See opinion of Attorney General to Mr. 
Tom H. Matthews, 43 N.C.A.G. 48 (1973), de- 
cided prior to the 1973 amendment. 


§ 50-11. (For applicability see note) Effects of absolute 
divorce. 


(a) After a judgment of divorce from the bonds of matrimony, all rights 
arising out of the marriage shall cease and determine except as hereinafter set 
out, and either party may marry again without restriction arising from the 
dissolved marriage. 

(b) No judgment of divorce shall render illegitimate any child in esse, or 
begotten of the body of the wife during coverture. 

(c) A divorce obtained pursuant to G.S. 50-5.1 or G.S. 50-6 shall not affect 
the rights of either spouse with respect to any action for alimony or 
postseparation support pending at the time the judgment for divorce is 
granted. Furthermore, a judgment of absolute divorce shall not impair or 
destroy the right of a spouse to receive alimony or postseparation support or 
affect any other rights provided for such spouse under any judgment or decree 
of a court rendered before or at the time of the judgment of absolute divorce. 

(d) A divorce obtained outside the State in an action in which jurisdiction 
over the person of the dependent spouse was not obtained shall not impair or 
destroy the right of the dependent spouse to alimony as provided by the laws 
of this State. 

(e) An absolute divorce obtained within this State shall destroy the right of 
a spouse to equitable distribution under G.S. 50-20 unless the right is asserted 
prior to judgment of absolute divorce; except, the defendant may bring an 
action or file a motion in the cause for equitable distribution within six months 
from the date of the judgment in such a case if service of process upon the 
defendant was by publication pursuant to G.S. 1A-1, Rule 4 and the defendant 
failed to appear in the action for divorce. 

(f) An absolute divorce by a court that lacked personal jurisdiction over the 
absent spouse or lacked jurisdiction to dispose of the property shall not destroy 
the right of a spouse to equitable distribution under G.S. 50-20 if an action or 
motion in the cause is filed within six months after the judgment of divorce is 
entered. The validity of such divorce may be attacked in the action for 
equitable distribution. (1871-2, c. 193, s. 48; Code, s. 1295; Rev., s. 1569; 1919, 
C, 204,05. SindOOdo1IOOnealode, IDDE.C.. 8 (AeaBo cll Ol Cello ..S. 6h. LOS.L, 
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CPTOG e481 50s. 2:41 987,..cni844eres 8/599 ES cNS69) Sse 2od 905, en 819,15208; 


1998-217, s. 7(a), (b).) 


Cross References. — As to procedures in 
actions for equitable distribution of property, 
see § 50-21. 

Editor’s Note. — Session Laws 1995, c. 319, 
which amended this section, in s. 12 provides 
that this act applies to civil actions filed on or 
after October 1, 1995, and shall not apply to 
pending litigation, or to future motions in the 
cause seeking to modify orders or judgments in 
effect on October 1, 1995. 

This section, prior to the amendment by 
Session Laws 1995, c. 319, read as follows: 
“Effects of absolute divorce. (a) After a judg- 
ment of divorce from the bonds of matrimony, 
all rights arising out of the marriage shall cease 
and determine except as hereinafter set out, 
and either party may marry again without 
restriction arising from the dissolved marriage. 

(b) No judgment of divorce shall render ille- 
gitimate any child in esse, or begotten of the 
body of the wife during coverture. 

(c) A divorce obtained pursuant to G.S. 50- 
5.1 or G.S. 50-6 shall not affect the rights of 
either spouse with respect to any action for 
alimony or alimony pendente lite pending at 
the time the judgment for divorce is granted. 
Furthermore, a judgment of absolute divorce 
shall not impair or destroy the right of a spouse 
to receive alimony or alimony pendente lite or 
affect any other rights provided for such spouse 
under any judgment or decree of a court ren- 
dered before or at the time of the judgment of 
absolute divorce. 

(d) Adivorce obtained outside the State in an 
action in which jurisdiction over the person of 
the dependent spouse was not obtained shall 
not impair or destroy the right of the dependent 
spouse to alimony as provided by the laws of 
this State. 

(e) An absolute divorce obtained within this 
State shall destroy the right of a spouse to an 
equitable distribution of the marital property 
under G.S. 50-20 unless the right is asserted 
prior to judgment of absolute divorce; except, 
the defendant may bring an action or file a 
motion in the cause for equitable distribution 
within six months from the date of the judg- 
ment in such a case if service of process upon 


CASE 


Editor’s Note. — Some of the cases below 
were decided under the various versions of this 
section applicable at the time, and may not 
reflect all subsequent amendments. 

Cessation of Right to Support. — This 
section is declarative of the common law in that 
one of the rights which determines and ceases 


the defendant was by publication pursuant to 
G.S. 1A-1, Rule 4 and the defendant failed to 
appear in the action for divorce. 

(f) An absolute divorce by a court that lacked 
personal jurisdiction over the absent spouse or 
lacked jurisdiction to dispose of the property 
shall not destroy the right of a spouse to an 
equitable distribution of marital property un- 
der G.S. 50-20 if an action or motion in the 
cause is filed within six months after the judg- 
ment of divorce is entered. The validity of such 
divorce may be attacked in the action for equi- 
table distribution.” 

Effect of Amendments. The 1998 
amendment, effective October 31, 1998, in sub- 
section (e), substituted the first occurrence of 
“equitable distribution” for “an equitable distri- 
bution of the marital property; and in subsec- 
tion (f), substituted the first occurrence of “eq- 
uitable distribution” for “an equitable 
distribution of marital property.” 

Legal Periodicals. — For note on perma- 
nent alimony incident to absolute divorce, see 
31 N.C.L. Rev. 482 (1953). 

For note on choice of law rules in North 
Carolina, see 48 N.C.L. Rev. 243 (1970). 

For article, “Proposed Reforms in North 
Carolina Divorce Law,” see 8 N.C. Cent. L.J. 35 
(1976). 

For survey of 1976 case law on domestic 
relations, see 55 N.C.L. Rev. 1018 (1977). 

For survey of 1977 law on domestic relations, 
see 56 N.C.L. Rev. 1045 (1978). 

For article on the rights of individuals to 
control the distributional consequences of di- 
vorce by private contract and on the interests of 
the State in preserving its role as a third party 
to marriage and divorce, see 59 N.C.L. Rev. 819 
(1981). 

For survey of 1980 family law, see 59 N.C.L. 
Rey. 1194 (1981). 

For survey of 1981 family law, see 60 N.C.L. 
Rev. 1379 (1982). 

For comment on the tax effects of equitable 
distribution upon divorce, see 18 Wake Forest 
L. Rev. 555 (1982). 

For 1984 survey, “Estoppel and Foreign Di- 
vorce,” see 63 N.C.L. Rev. 1189 (1985). 


NOTES 


75 


after a judgment of absolute divorce is the right 
to support. McCarley v. McCarley, 289 N.C. 
109, 221 S.E.2d 490 (1976). 

Power to Enter Alimony Order Ends 
upon Divorce. — When a party has secured 
an absolute divorce, it is beyond the power of 
the court thereafter to enter an order for ali- 
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mony. Mitchell v. Mitchell, 270 N.C. 253, 154 
S.E.2d 71 (1967). 

Jurisdiction. — Where the parties invoked 
the jurisdiction of the district court to equitably 
distribute their marital property in the action 
for absolute divorce and equitable distribution 
of their marital property, the district court did 
not lose jurisdiction to equitably distribute the 
marital property because of its failure to enter 
a judgment in the equitable distribution case 
before the special proceeding seeking partition 
of the marital property was filed in the office of 
the clerk of superior court. Garrison v. Garri- 
son, 90 N.C. App. 670, 369 S.E.2d 628 (1988). 

The words “or at the time of” in subsec- 
tion (c) of this section were added to comple- 
ment § 50-16.8(b), which allows the questions 
of divorce and alimony to be determined in a 
single action. McCarley v. McCarley, 289 N.C. 
109, 221 S.E.2d 490 (1976). 

Alimony May Be Awarded After Hearing 
on Remand. — If alimony is found to be 
appropriate after a hearing on remand, the 
ensuing judgment or decree awarding it will 
relate back to the time when the application for 
alimony should have been considered, which is 
“before or at the time of the rendering of the 
judgment for absolute divorce.” McCarley v. 
McCarley, 289 N.C. 109, 221 S.E.2d 490 (1976). 

Decree of Absolute Divorce on Counter- 
claim to Action for Alimony as Interlocu- 
tory Judgment. — A decree of absolute di- 
vorce upon a counterclaim to an action for 
alimony without divorce was not a final judg- 
ment as to the remainder of the claims to be 
adjudicated in the action. Instead, it was 
merely an interlocutory judgment, to become 
final upon a complete adjudication of all claims, 
rights and liabilities of the parties. It did not 
terminate or determine the remaining issues 
arising from the pleadings in the action. There- 
fore, the court could amend, modify or rescind it 
at anytime prior to final judgment. Hamilton v. 
Hamilton, 36 N.C. App. 755, 245 S.H.2d 399 
(1978), aff’d, 296 N.C. 574, 251 S.E.2d 441 
(1979). 

A judgment of absolute divorce upon a coun- 
terclaim to an action for alimony without di- 
vorce, rendered prior to final determination of 
all issues, was interlocutory and subject to the 
provisions of § 1A-1, Rule 54(b), for purposes of 
determining its finality. Hamilton v. Hamilton, 
36 N.C. App. 755, 245 S.E.2d 399 (1978), aff'd, 
296 N.C. 574, 251 S.E.2d 441 (1979). 

Effect of Absolute Divorce on Prior 
Judgment for Alimony Without Divorce. — 
Ajudgment for absolute divorce awarded to the 
husband on the ground of two years’ (now one 
year’s) separation did not invalidate a judg- 
ment for alimony without divorce entered in 
favor of the wife before the action for absolute 
divorce was. instituted. Blankenship _ v. 


CH. 50. DIVORCE AND ALIMONY 


§50-11 


Blankenship, 256 N.C. 638, 124 S.E.2d 857 
(1962). 

Subsection (e) merely requires an equi- 
table distribution claim to be asserted at 
any time prior to judgment, and does not 
prohibit a claim asserted before a divorce action 
is filed. McIver v. McIver, 92 N.C. App. 116, 374 
S.E.2d 144 (1988). 

Equitable Distribution After Judgment 
of Absolute Divorce. — Under this section, a 
judgment of absolute divorce destroys the right 
to equitable distribution unless the right is 
asserted prior to judgment of absolute divorce. 
Howell v. Howell, 321 N.C. 87, 361 S.E.2d 585 
(1987). 

If a person entitled to equitable distribution 
does not specifically apply for it by cross-action 
or by a separate action prior to the judgment of 
absolute divorce, the divorce judgment destroys 
that person’s statutory right to equitable distri- 
bution. Lutz v. Lutz, 101 N.C. App. 298, 399 
S.E.2d 385 (1991), cert. denied, 328 N.C. 732, 
404 §.E.2d 871 (1991). 

If alimony and equitable distribution claims 
are properly asserted, whether by the filing of 
an action or raising of counterclaims, and are 
not voluntarily dismissed pursuant to Rule 
Al(a)(1) until after judgment of absolute di- 
vorce is entered, a new action based on those 
claims may be filed within the one year period 
provided by the rule. Stegall v. Stegall, 336 N.C. 
473, 444 S.E.2d 177 (1994). 

Although subsection (e) requires that a claim 
for equitable distribution be brought prior to 
the granting of the divorce; where the trial 
court granted defendant relief from the judg- 
ment of absolute divorce and permitted defen- 
dant to file her answer, the effect was the same 
as if the judgment had never been entered, and 
defendant’s right to equitable distribution was 
revived. Baker vy. Baker, 115 N.C. App. 337, 444 
S.E.2d 478 (1994). 

Trial court erred in granting defendant 
wife’s motion to be “relieved of the effect” 
of a divorce judgment solely to the extent 
that the judgment barred her claim for equita- 
ble distribution. Howell v. Howell, 321 N.C. 87, 
361 S.E.2d 585 (1987). 

Authority for Equitable Distribution. — 
Where neither party made application or stated 
a claim for equitable distribution prior to the 
judgment of absolute divorce, the trial court 
lacked the authority to enter such a judgment. 
Stirewalt v. Stirewalt, 114 N.C. App. 107, 440 
S.E.2d 854 (1994). 

The superior court had no authority to 
partition marital property pursuant to the 
provisions of § 46-1 et seq. where, as here, 
the jurisdiction of the district court has been 
properly invoked to equitably distribute such 
marital property. Garrison v. Garrison, 90 N.C. 
App. 670, 369 S.E.2d 628 (1988). 

Effect on Pending Action for Alimony 
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Without Divorce. — Where, pending wife’s 
action for alimony without divorce, husband 
obtained decree of absolute divorce on the 
ground of separation for the statutory period 
under § 50-6, it was held that the final judg- 
ment in her action would be rendered after 
absolute divorce, and that she therefore would 
not be entitled to permanent alimony in her 
action, since under the common law she would 
not be entitled to alimony after a divorce a 
vinculo, and that the saving provisions of this 
section would not be applicable. Yow v. Yow, 243 
N.C. 79, 89 S.E.2d 867 (1955), decided prior to 
1991 amendment. 

Effect of Divorce Granted on Counter- 
claim to Pending Action for Alimony. — A 
decree of absolute divorce, granted to the defen- 
dant in a prior separate hearing on his coun- 
terclaim to an action for alimony without di- 
vorce, could not be pleaded as a bar to the 
judgment awarding alimony in the subsequent 
hearing on the plaintiff’s claim which initiated 
the action. Hamilton v. Hamilton, 36 N.C. App. 
755, 245 S.E.2d 399 (1978), aff'd, 296 N.C. 574, 
251 S.E.2d 441 (1979). 

Effect on Alimony Pendente Lite. — A 
dependent spouse’s action for alimony without 
divorce was properly dismissed and order 
awarding alimony pendente lite was properly 
terminated on motion of the supporting spouse 
where he had been granted an absolute divorce 
in an action instituted by him after the order 
for alimony pendente lite was entered. Smith v. 
Smith, 12 N.C. App. 378, 183 S.E.2d 283 (1971), 
decided prior to 1991 amendment. 

Where a judgment awarding the wife ali- 
mony pendente lite, to be continued until the 
award of permanent alimony, was rendered 
before rendition of judgment for absolute di- 
vorce, the rights provided for the wife by the 
prior judgment could not be impaired or de- 
stroyed by the subsequently rendered decree of 
absolute divorce, and defendant remained lia- 
ble to continue to make the payments under the 
alimony pendente lite order. Johnson vy. 
Johnson, 17 N.C. App. 398, 194 S.E.2d 562 
(1973). 

Effect on Debts. — Debt incurred after 
separation of the parties was not subject to 
equitable distribution. Harrington v. 
Harrington, 110 N.C. App. 782, 431 S.E.2d 240 
(1993). 

Effect of Divorce Under Former Law. — 
For other cases dealing with the effect of an 
absolute divorce on the right to alimony, de- 
cided under this section as it stood before the 
1953, 1955 and 1967 amendments, see Duffy v. 
Duffy, 120 N.C. 346, 27 S.E. 28 (1897); 
Livingston v. Livingston, 235 N.C. 515, 70 
S.E.2d 480 (1952); Feldman v. Feldman, 236 
N.C. 731, 73 S.E.2d 865 (1953); Merritt v. 
Merritt, 237 N.C. 271, 74 S.E.2d 529 (1953); 
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Deaton v. Deaton, 237 N.C. 487, 75 S.E.2d 398 
(1953). 

South Carolina Divorce Action Did Not 
Destroy Right to Equitable Distribution 
Under This Section. — Where neither party 
to a divorce action in South Carolina requested 
an adjudication of their property rights it nec- 
essarily followed that under the South Carolina 
statute the court never acquired jurisdiction 
over their marital property and that the divorce 
judgment entered therein did not destroy plain- 
tiff’s right to an equitable distribution of their 
marital property under this section. Cooper v. 
Cooper, 90 N.C. App. 665, 369 S.E.2d 630 
(1988). 

Asserting Claim to Property Was Not 
Notice of Equitable Distribution. — In di- 
vorce case, defendant’s answer asserting a 
claim to an interest in a specific piece of prop- 
erty, or to proceeds in plaintiff’s possession 
flowing from defendant’s interest in that piece 
of property, was not sufficient to put plaintiff on 
notice that he was asserting a claim for equita- 
ble distribution under § 50-20. Goodwin v. 
Zeydel, 96 N.C. App. 670, 387 S.E.2d 57 (1990). 

Trial court had no authority to reaffirm 
divorce decree and reserve for future res- 
olution the issue of equitable distribution 
where the trial court did not set aside the 
divorce but rather attempted to nullify the 
consequences of defendant’s failure to assert 
her claim for equitable distribution prior to the 
entry of judgment of divorce. Even if the court 
had effectively set aside, briefly, the divorce 
decree itself and then immediately reinstated 
the divorce decree with a reservation of an 
equitable distribution claim, the reservation of 
the equitable distribution claim would have 
been a legal nullity because plaintiff voluntar- 
ily dismissed his equitable distribution claim 
and defendant did not, during the time the 
divorce was arguably set aside, file an answer, 
counterclaim, or separate action requesting eq- 
uitable distribution. Carter v. Carter, 102 N.C. 
App. 440, 402 S.E.2d 469 (1991). 

Waiver of Equitable Distribution In- 
duced by Misrepresentations of Other 
Party. — Defendant would be estopped from 
asserting the defense that plaintiff did not 
preserve her equitable distribution claim if 
plaintiff, in good faith, relied en the misrepre- 
sentations of the defendant in waiving her right 
to equitable distribution. Harroff v. Harroff, 
100 N.C. App. 686, 398 S.E.2d 340 (1990), 
discretionary review denied, 328 N.C. 330, 402 
S.E.2d 833 (1991). 

Divorce Decree Containing Provision 
Reserving Equitable Distribution Issue. — 
Where decree for absolute divorce contained a 
provision reserving the issue of equitable dis- 
tribution for hearing at a later date, trial judge, 
with whom plaintiff thereafter filed a motion to 
dismiss defendant’s claim for equitable distri- 
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bution pursuant to subsection (e) of this sec- 
tion, had no authority to find error and reverse 
or vacate divorce judge’s order reserving the 
issue. Stone v. Stone, 96 N.C. App. 638, 386 
S.E.2d 602 (1989), cert. denied, 326 N.C. 805, 
393 S.E.2d 906 (1990). 

Rights Under Consent Judgment as 
Contractual. — Insofar as consent judgment 
imposed a duty of support on defendant-hus- 
band beyond that imposed by the common law 
or by statute, plaintiff-wife’s rights did not 
arise out of the marriage, but out of contract. 
Haynes v. Haynes, 45 N.C. App. 376, 263 S.E.2d 
783 (1980). 

Consent Judgment Held Not Affected. — 
Where a consent judgment for alimony without 
divorce had been entered, a condition of which 
was that the wife would remain unmarried, the 
subsequent decreeing of a divorce a vinculo to 
the wife was not a violation of the terms of the 
consent judgment, and the judge had no au- 
thority to reduce the amount of alimony pro- 
vided in the consent judgment upon that 
ground. Lentz v. Lentz, 198 N.C. 742, 138 S.E. 
12, aff'd, 194 N.C. 673, 140 S.E. 440 (1927), 
overruled on other grounds, Story v. Story, 221 
N.C. 114, 19 S.E.2d 136 (1942). 

Contractual Right to Continued Sup- 
port Under Separation Agreement. — A 
separation agreement by which the husband 
agrees to support his wife even after a decree of 
divorce has been entered which, under this 
section, would otherwise terminate his obliga- 
tion, is nonetheless valid. In such a case, the 
wife’s right to continued support does not arise 
out of the marriage, but arises out of contract 
and survives the judgment of absolute divorce. 
Haynes v. Haynes, 45 N.C. App. 376, 263 S.E.2d 
783 (1980). 

Claim for Arrearages in Payment Under 
Predivorce Separation Agreement. 
Plaintiff’s claim for arrearages in payments 
under a predivorce separation agreement was 
based on a right arising out of contract, which 
survived a judgment of absolute divorce, and 
was not a right arising out of marriage which 
was terminated by a judgment of absolute di- 
vorce. McKnight v. McKnight, 25 N.C. App. 246, 
212 S.E.2d 902, cert. denied, 287 N.C. 466, 215 
S.E.2d 624 (1975). 

Enforcement of Separation Agreement. 
— This section does not protect a mere separa- 
tion agreement as an award of alimony, and 
such an agreement may not be enforced by 
imprisonment for contempt. Stanley v. Stanley, 
226 N.C. 129, 37 S.E.2d 118 (1946). 

Award of Attorneys’ Fees Where Plaintiff 
Is Unable to Defray Expenses. — An award 
under either § 50-13.6 for “reasonable attor- 
neys’ fees to an interested party acting in good 
faith who has insufficient means to defray the 
expense of the suit” or under subsection (c) of 
this section and § 50-16.4, applying the doc- 
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trine of Shore v. Shore, 15 N.C. App. 629, 190 
S.E.2d 666 (1972), is appropriate upon a finding 
by the trial court in the exercise of its discretion 
that the plaintiff is unable to defray the ex- 
pense of the suit. Gilmore v. Gilmore, 42 N.C. 
App. 560, 257 S.E.2d 116 (1979). 

Award of Counsel Fees for Services Ren- 
dered Subsequent to Absolute Divorce. — 
Unless the case falls within one of the two 
exceptions (now one exception) made by subsec- 
tion (c) of this section, counsel fees may be 
awarded for services rendered to a dependent 
spouse subsequent to an absolute divorce in 
seeking to obtain or in resisting a motion for a 
revision of alimony or other rights provided 
under any judgment or decree of a court ren- 
dered before or at the time of the rendering of 
the judgment for absolute divorce. Shore v. 
Shore, 15 N.C. App. 629, 190 S.E.2d 666 (1972). 

Under subsection (c) of this section, an award 
of counsel fees is allowed for services rendered 
to a dependent spouse subsequent to an abso- 
lute divorce in seeking to obtain or in resisting 
a motion for revision of alimony or other rights. 
Broughton v. Broughton, 58 N.C. App. 778, 294 
S.E.2d 772, cert. denied, 307 N.C. 269, 299 
S.E.2d 214 (1982). 

Counsel Fees for Enforcement of Subsis- 
tence Pendente Lite. — Since a wife’s right to 
receive subsistence pendente lite is not de- 
stroyed by a judgment of absolute divorce, 
where her action for alimony without divorce is 
still pending, it would seem that the proviso in 
this section is broad enough to include counsel 
fees to the wife to enforce the payment to her of 
subsistence pendente lite in arrears, for with- 
out counsel her right to enforce such payments 
might be impaired or destroyed. Yow v. Yow, 243 
N.C. 79, 89 S.E.2d 867 (1955). 

Divorce Does Not Annul or Revoke In- 
surance Beneficiary Designation. — Nei- 
ther this section, which provides that “all rights 
arising out of the marriage shall cease and 
determine,” nor § 31A-1, which bars rights to 
“any rights or interests in the property of the 
other spouse,” discloses a legislative intent that 
divorce should annul or revoke the beneficiary 
designation in a garden-variety insurance cer- 
tificate. DeVane v. Travelers Ins. Co., 8 N.C. 
App. 247, 174 S.E.2d 146 (1970). 

Power of Alabama Court to Modify 
North Carolina Alimony Decree. — An Ala- 
bama court which had in personam jurisdiction 
over the parties could modify a North Carolina 
alimony decree, where the Alabama court in 
effect found that circumstances had changed 
since the entry of the North Carolina decree. 
Vincent v. Vincent, 38 N.C. App. 580, 248 
S.E.2d 410 (1978). | 

An Alabama court with in personam jurisdic- 
tion over the parties could not modify retroac- 
tively a North Carolina alimony judgment 
where there was no showing of any sudden 
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emergency requiring such a reduction. Vincent 
v. Vincent, 38 N.C. App. 580, 248 S.E.2d 410 
(1978). 

Claim for Equitable Distribution Prop- 
erly Dismissed. — Trial court did not err in 
dismissing the wife’s tardy claim for equitable 
distribution, either on the ground that the trial 
court had left the issue open or upon the ground 
that the husband was equitably estopped from 
relying on subsection (e) of this section, where, 
although the trial court specifically reserved 
the issue of equitable distribution for the future 
in its judgment of absolute divorce, the wife had 
not, and the husband had asserted a claim for 
equitable distribution for the future prior to the 
judgment of absolute divorce. Lutz v. Lutz, 101 
N.C. App. 298, 399 S.E.2d 385 (1991), cert. 
denied, 328 N.C. 732, 404 S.E.2d 871 (1991). 

Where an Alabama court which had in 
personam jurisdiction over the parties modified 
a North Carolina alimony decree, the depen- 
dent spouse’s right to alimony was terminated 
as of the entry of the Alabama decree. There 
was no need to prolong the litigation by requir- 
ing the supporting spouse to commence a third 
proceeding in North Carolina to set aside the 
prior North Carolina judgment. Vincent v. 
Vincent, 38 N.C. App. 580, 248 S.E.2d 410 
(1978). 

As to nonapplicability of 1953 and 1955 
amendments to a 1951 judgment for abso- 
lute divorce, see Yow v. Yow, 243 N.C. 79, 89 
S.E.2d 867 (1955). 

Former Bar Against Alimony for Spouse 
Obtaining Divorce on Ground of Separa- 
tion. — As to the bar against a decree of 
alimony for the dependent spouse where this 
spouse both initiated an action for and obtained 
a divorce on the ground of the statutory sepa- 
ration period under subsection (c) of this sec- 
tion prior to its amendment by Session Laws 
1981, c. 190, see Porter v. Citizens Bank, 249 
N.C. 178, 105 S.E.2d 669 (1958); Shore v. Shore, 
15 N.C. App. 629, 190 S.E.2d 666 (1972); 
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McCarley v. McCarley, 289 N.C. 109, 221 S.E.2d 
490 (1976). 

Applied in Bowling v. Bowling, 252 N.C. 
527, 114 S.E.2d 228 (1960); Biggs v. Biggs, 253 
N.C. 10, 116 S.E.2d 178 (1960); Sears v. Sears, 
253 N.C. 415, 117 S.E.2d 7 (1960); Darden v. 
Darden, 20 N.C. App. 433, 201 S.E.2d 538 
(1974); Sawyer v. Sawyer, 21 N.C. App. 293, 204 
S.E.2d 224 (1974); Amaker v. Amaker, 28 N.C. 
App. 558, 221 S.E.2d 917 (1976); Webber v. 
Webber, 32 N.C. App. 572, 232 S.E.2d 865 
(1977); Roberts v. Roberts, 38 N.C. App. 295, 
248 S.E.2d 85 (1978); Wise v. Wise, 42 N.C. App. 
5, 255 S.E.2d 570 (1979); Lockamy v. Lockamy, 
111 N.C. App. 260, 4382 S.E.2d 176 (1993); 
Gilbert v. Gilbert, 111 N.C. App. 233, 481 S.E.2d 
805 (1993). 

Quoted in Taylor v. Taylor, 257 N.C. 130, 125 
S.E.2d 373 (1962); O’Brien v. O’Brien, 266 N.C. 
502, 146 S.E.2d 500 (1966); Lawson v. Lawson, 
84 N.C. App. 51, 351 S.E.2d 794 (1987); Banner 
v. Banner, 86 N.C. App. 397, 358 S.E.2d 110 
(1987). 

Stated in Hamilton v. Hamilton, 296 N.C. 
574, 251 S.E.2d 441 (1979); Britt v. Britt, 49 
N.C. App. 468, 271 S.E.2d 921 (1980); Burmann 
v. Burmann, 64 N.C. App. 729, 308 S.E.2d 101 
(1983). 

Cited in In Dyer v. Dyer, 212 N.C. 620, 194 
S.E. 278 (1937); Brown v. Brown, 224 N.C. 556, 
31S.E.2d 529 (1944); Pearce v. Pearce, 225 N.C. 
571, 35 S.E.2d 636 (1945); Kinross-Wright v. 
Kinross-Wright, 248 N.C. 1, 102 S.E.2d 469 
(1958); Thurston v. Thurston, 256 N.C. 663, 124 
S.E.2d 852 (1962); Becker v. Becker, 273 N.C. 
65, 159 S.E.2d 569 (1968); Bailey v. Bailey, 26 
N.C. App. 444, 216 S.E.2d 394 (1975); O’Hara v. 
O’Hara, 46 N.C. App. 819, 266 S.E.2d 59 (1980); 
Payne v. Payne, 49 N.C. App. 132, 270 S.E.2d 
546 (1980); McCall v. Harris, 55 N.C. App. 390, 
285 S.E.2d 335 (1982); Robinson v. Robinson, 56 
N.C. App. 7387, 289 S.E.2d 612 (1982); In re 
Cooper, 81 N.C. App. 27, 344 S.E.2d 27 (1986). 


§ 50-11.1. Children born of voidable marriage legitimate. 


A child born of voidable marriage or a bigamous marriage is legitimate 
notwithstanding the annulment of the marriage. (1951, c. 893, s. 2.) 


CASE NOTES 


Child of Bigamous Marriage Entitled to 
Proceeds of Insurance Policy on Father. — 
Under this section, there can be no question but 
that a child born of a bigamous marriage is 
legitimate and as such is entitled to the pro- 
ceeds of a policy of insurance issued to his 


deceased father pursuant to the Federal Em- 
ployees’ Group Life Insurance Act. Varker v. 
Metropolitan Life Ins. Co., 184 F. Supp. 159 
(M.D.N.C. 1960). 

Quoted in Rehm v. Rehm, 2 N.C. App. 298, 
163 S.E.2d 54 (1968). 


hes) 
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§ 50-11.2. Judgment provisions pertaining to care, cus- 
tody, tuition and maintenance of minor chil- 
dren. 


Where the court has the requisite jurisdiction and upon proper pleadings 
and proper and due notice to all interested parties the judgment in a divorce 
action may contain such provisions respecting care, custody, tuition and 
maintenance of the minor children of the marriage as the court may adjudge; 
and from time to time such provisions may be modified upon due notice and 
hearing and a showing of a substantial change in condition; and if there be no 
minor children, the judgment may so state. The jurisdictional requirements of 
G.S. 50A-201, 50A-203, or 50A-204 shall apply in regard to a custody decree. 
(19738 )'C. 927 o's) 1979 -e. T10) 8. 111999-223.76;510) 


Effect of Amendments. — Session Laws Legal Periodicals. — For article, “Proposed 
1999-223, s. 10, effective October 1, 1999, and Reforms in North Carolina Divorce Law,” see 8 
applicable to causes of action arising on or after N.C. Cent. L.J. 35 (1976). 
that date, substituted “G.S. 50A-201, 50A-203, 
or 50A-204” for “G.S. 50A-3” in the last sen- 
tence. 


CASE NOTES 


Substantial Change in Condition. — A _ such minor children. Soper v. Soper, 29 N.C. 
change in condition is substantialifthe change App. 95, 223 S.E.2d 560 (1976). 


would affect the best interests and welfare of Where parties to a separation agreement 
the child. Carmichael v. Carmichael, 40 N.C. agree upon the amount of the support and 
App. 277, 252 S.E.2d 257 (1979). maintenance of their minor children, there is a 


Effect of Separation Agreement.— While presumption, in the absence of evidence to the 
the marital and property rights of the parties contrary, that the amount mutually agreed 
under the provisions of a valid separation upon is just and reasonable and that upon 
agreement cannot be ignored or set aside bythe motion for an increase in such allowance, a 
court without consent of the parties, such court is not warranted in ordering an increase 
agreements are not final and binding as tothe in the absence of any evidence of a change of 
custody of minor children or astothe amount to conditions. Soper v. Soper, 29 N.C. App. 95, 223 
be provided for the support and education of S.E.2d 560 (1976). 


§ 50-11.3. Certain judgments entered prior to January 1, 
1981, validated. 


Any judgment of divorce which has been entered prior to January 1, 1981, by 
a court of competent jurisdiction within the State of North Carolina without a 
conclusion of law that the plaintiff was entitled to an absolute divorce, but 
which is proper in all other respects, is hereby rendered valid and of full force 
and effect. (1977, c. 320; 1981, c. 473.) 


§ 50-11.4. Certain judgments of divorce validated. 


Any judgment of divorce entered as a result of an action instituted prior to 
October 1, 1983, upon any grounds abolished by Chapter 613 of the 1983 
Session Laws as amended by Section 217(O) of Chapter 923 of the 1983 Session 
Laws, which is proper in all other respects, is hereby rendered valid and of full 
force and effect. (1985 (Reg. Sess., 1986), c. 952.) 
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§ 50-12. Resumption of maiden or premarriage surname. 


(a) Any woman whose marriage is dissolved by a decree of absolute divorce 
may, upon application to the clerk of court of the county in which she resides 
setting forth her intention to do so, change her name to any of the following: 

(1) Her maiden name; or 

(2) The surname of a prior deceased husband; or 

(3) The surname of a prior living husband if she has children who have 
that husband’s surname. 

(al) Aman whose marriage is dissolved by decree of absolute divorce may, 
upon application to the clerk of court of the county in which he resides setting 
forth his intention to do so, change the surname he took upon marriage to his 
premarriage surname. 

(b) The application shall be addressed to the clerk of the court of the county 
in which such divorced person resides, and shall set forth the full name of the 
former spouse of the applicant, the name of the county and state in which the 
divorce was granted, and the term or session of court at which such divorce was 
granted, and shall be signed by the woman in her full maiden name, or by the 
man in his full premarriage surname. The clerks of court of the several 
counties of the State shall record and index such applications in such manner 
as shall be required by the Administrative Office of the Courts. 

(c) If an applicant, since the divorce, has adopted one of the surnames listed 
in subsection (a) or (al) of this section, the applicant’s use and adoption of that 
name is validated. 

(d) In the complaint, or counterclaim for divorce filed by any person in this 
State, the person may petition the court to adopt any surname as provided by 
this section, and the court is authorized to incorporate in the divorce decree an 
order authorizing the person to adopt that surname. (19387, c. 53; 1941, c. 9; 
1951, .c. 780; 1957, c. 394; 1971, c. 1185, s. 23; 1981, c. 494, ssv 1-4;°1985, c. 488; 
1993 (Reg. Sess., 1994), c. 565, s. 1.) 


CASE NOTES 


Wife Need Not Use Husband’s Surname. __ fected a common-law change in her name, but it 
— There is no statutory requirement in this does not indicate that she was compelled to do 
State that a married woman use her husband’s_ so. In re Mohlman, 26 N.C. App. 220, 216 
surname. In re Mohlman, 26 N.C. App. 220,216 S.E.2d 147 (1975). 


S.E.2d 147 (1975). Woman Does Not by Marriage Give Up 
Section Merely Recognizes Possible Right to Change Name. — Nothing in the 
Common-Law Change in Name. — This law states that by marriage a woman gives up 


section does not imply a requirement that a_ her right as a person to change her name as 
married woman must assume her husband’s_ anyone else might change his or hers. In re 
surname. It merely recognizes that by her mar- Mohlman, 26 N.C. App. 220, 216 S.E.2d 147 
riage the wife may have, through usage, ef- (1975). 


OPINIONS OF ATTORNEY GENERAL 


Wife Must Have Filed Complaint or claim (cross bill) for divorce. See opinion of 
Counterclaim. — The court, in the divorce Attorney General to the Honorable John H. 
decree, may not grant authorization for the Parker, District Court Judge, 10th Judicial 
wife to resume her maiden name unless the District, 50 N.C.A.G. 16 (1980). 
wife filed complaint for divorce or a counter- 


§ 50-13: Repealed by Session Laws 1967, c. 1153, s. 1. 
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Cross References. — As to actions or pro- 
ceedings for custody of minor children, see 
§ 50-13.1 et seq. 


§ 50-13.1. Action or proceeding for custody of minor child. 


(a) Any parent, relative, or other person, agency, organization or institution 
claiming the right to custody of a minor child may institute an action or 
proceeding for the custody of such child, as hereinafter provided. Unless a 
contrary intent is clear, the word “custody” shall be deemed to include custody 
or visitation or both. 

(b) Whenever it appears to the court, from the pleadings or otherwise, that 
an action involves a contested issue as to the custody or visitation of a minor 
child, the matter, where there is a program established pursuant to G.S. 
7TA-494, shall be set for mediation of the unresolved issues as to custody and 
visitation before or concurrent with the setting of the matter for hearing unless 
the court waives mediation pursuant to subsection (c). Issues that arise in 
motions for contempt or for modifications as well as in other pleadings shall be 
set for mediation unless mediation is waived by the court. Alimony, child 
support, and other economic issues may not be referred for mediation pursuant 
to this section. The purposes of mediation under this section include the 
pursuit of the following goals: 

(1) To reduce any acrimony that exists between the parties to a dispute 
involving custody or visitation of a minor child; 

(2) The development of custody and visitation agreements that are in the 
child’s best interest; 

(3) To provide the parties with informed choices and, where possible, to 
give the parties the responsibility for making decisions about child 
custody and visitation; 

(4) To provide a structured, confidential, nonadversarial setting that will 
facilitate the cooperative resolution of custody and visitation disputes 
and minimize the stress and anxiety to which the parties, and 
especially the child, are subjected; and 

(5) To reduce the relitigation of custody and visitation disputes. 

(c) For good cause, on the motion of either party or on the court’s own 
motion, the court may waive the mandatory setting under Article 39A of 
Chapter 7A of the General Statutes of a contested custody or visitation matter 
for mediation. Good cause may include, but is not limited to, the following: a 
showing of undue hardship to a party; an agreement between the parties for 
voluntary mediation, subject to court approval; allegations of abuse or neglect 
of the minor child; allegations of alcoholism, drug abuse, or spouse abuse; or 
allegations of severe psychological, psychiatric, or emotional problems. A 
showing by either party that the party resides more than fifty miles from the 
court shall be considered good cause. 

(d) Either party may move to have the mediation proceedings dismissed and 
the action heard in court due to the mediator’s bias, undue familiarity with a 
party, or other prejudicial ground. 

(e) Mediation proceeding shall be held in private and shall be confidential. 
Except as provided in this Article, all verbal or written communications from 
either or both parties to the mediator or between the parties in the presence of 
the mediator made in a proceeding pursuant to this section are absolutely 
privileged and inadmissible in court. The mediator may assess the needs and 
interests of the child, and may interview the child or others who are not parties 
to the proceedings when he or she thinks appropriate. 

(f) Neither the mediator nor any party or other person involved in mediation 
sessions under this section shall be competent to testify to communications 


82 


§$50-13.1 ART. 1. DIVORCE, ETC., GENERALLY $50-13.1 


made during or in furtherance of such mediation sessions; provided, there is no 
privilege as to communications made in furtherance of a crime or fraud. 
Nothing in this subsection shall be construed as permitting an individual to 
obtain immunity from prosecution for criminal conduct or as excusing an 
individual from the reporting requirements of Article 3 of Chapter 7B of the 
General Statutes or G.S. 108A-102. 

(g) Any agreement reached by the parties as a result of the mediation shall 
be reduced to writing, signed by each party, and submitted to the court as soon 
as practicable. Unless the court finds good reason not to, it shall incorporate 
the agreement in a court order and it shall become enforceable as a court order. 
If some or all of the issues as to custody or visitation are not resolved by 
mediation, the mediator shall report that fact to the court. 

(h) If an agreement that results from mediation and is incorporated into a 
court order is referred to as a “parenting agreement” or called by some similar 
name, it shall nevertheless be deemed to be a custody order or child custody 
determination for purposes of Chapter 50A of the General Statutes, G.S. 
14-320.1, G.S. 110-139.1, or other places where those terms appear. (1967, c. 
1153, s. 2; 1989, c. 795, s. 15(b); 1998-202, s. 13(p).) 


Local Modification. — Gaston: 1983, c. For survey of 1981 family law, see 60 N.C.L. 
761, s. 162; 1987 (Reg. Sess., 1988), c. 1086,s.2; Rev. 1379 (1982). 
1989, c. 547, s. 2; Mecklenburg: 1983, c. 761, s. For article, “Equating a Stepparent’s Rights 
162; 1985, c. 698, s. 18(a); 1987, c. 524, s. 5; and Liabilities Vis-A-Vis Custody, Visitation 
1987, c. 703, s. 3; 1987 (Reg. Sess., 1988), c. and Support upon Dissolution of the Marriage 


1036, s. 2; 1989, ¢.547,s.2, with Those of the Natural Parent — An Equi- 
Cross References. — As to jurisdiction of table Solution to a Growing Dilemma?,” see 17 

proceedings for child support and child custody, NC. Cent. L.J. 1 (1988). 

see § 74-244. For comment, “An End to Settlement on the 


Editor’s Note. — This section was amended . 

é Courthouse Steps? Mediated Settlement Con- 
by Session Laws 1989, c. 795, zi 15(b), in the ferences in North Carolina Superior Courts,” 
coded bill drafting format provided by § 120- see 71 N.C.L. Rev. 1857 (1993) 

20.1. Subsection (a) of this section has been set Roe LA sz8 ; “Ba lanting ue Welfare of Children 


out in the fe b t the directi f th . 
Revisor of Sisbitde "2 DA AHBE 1, YSOIRRS 0 with the Rights of Parents: Peterson v. Rogers 


Session Laws 1998-202, s. 36 contains a and the Role of Religion in Custody Disputes”, 
severability clause. see 73 N.C.L. Rev. 1271 (1995). 

Effect of Amendments. — The 1998 For survey, “Why the Best Interests Stan- 
amendment, effective July 1, 1999, and appli- dard Should Survive Petersen v. Rogers,” see 73 
cable to acts committed on or after that date, N.C-L. Rev. 2451 (1995). 
substituted “Article 3 of Chapter 7B of the For comment, “Good Faith Mediation: Im- 
General Statutes” for “G.S. 7A-543” in subsec- proving Efficiency, Cost, and Satisfaction in 
tion (f). North Carolina’s Pre-Trial Process,” 18 

Legal Periodicals. — For caselaw survey Campbell L. Rev. 281 (1996). 
on custody of children, see 41 N.C.L. Rev. 464 . 

(1963); 44 N.C.L. Rev. 1000 (1966). 


CASE NOTES 


Legislative Intent. — By the enactment of _1112(1)] is an exception to the general grant of 
§ 50-13.1 et seq., the legislature has sought to _ standing to seek custody under subsection (a) of 
eliminate conflicting and inconsistent statutes this section. Krauss v. Wayne County Dep’t of 
which have caused pitfalls for litigants, and to Social Servs., 347 N.C. 371, 493 S.E.2d 428 
bring all of the statutes relating to child cus- (1997). 
tody and support together into one act. In re This and the following sections do not 
Holt, 1 N.C. App. 108, 160 S.E.2d 90 (1968); In alter basic legal principles concerning 
re King, 3 N.C. App. 466, 165 S.E.2d 60 (1969); custody. In re Moore, 8 N.C. App. 251, 174 
Johnson v. Johnson, 14 N.C. App. 378, 188 S.E.2d 135 (1970). 
S.E.2d 711 (1972). Broad Application of Section. — Had the 
Construction With Other Sections. — legislature intended this section to apply to 
Subsection 7A-289.33(1) [see now § 7B-_ only those custody disputes involved in a di- 
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vorce or separation, it would have expressly so 
provided; therefore, the mere fact that it is 
found in the chapter of the General Statutes 
governing divorce and alimony is not sufficient 
to cause its application to be restricted to cus- 
tody disputes involved in separation or divorce. 
Oxendine v. Catawba County Dep’t of Social 
Servs., 303 N.C. 699, 281 S.E.2d 370 (1981). 

Consideration of Prior Orders. — The 
trial court did not err in considering temporary 
custody orders and prior contempt orders in 
determining the issue of child custody. Raynor 
v. Odom, 124 N.C. App. 724, 478 S.E.2d 655 
(1996): 

This Section and § 48-9.1 Distinguished. 
— When this section and § 48-9.1 are con- 
strued together, it is apparent that this section 
was intended as a broad statute, covering a 
myriad of situations in which custody disputes 
are involved, while § 48-9.1 is a narrow stat- 
ute, applicable only to custody of a minor child 
surrendered by its natural parents pursuant to 
§ 48-9(a)(1). Oxendine v. Catawba County 
Dep’t of Social Servs., 303 N.C. 699, 281 S.E.2d 
370 (1981). 

Section 48-9.1(1) as Exception to Grant 
of Standing in This Section. — Section 48- 
9.1(1) was intended as an exception to the 
general grant of standing to contest custody set 
forth in this section. Oxendine v. Catawba 
County Dep’t of Social Servs., 303 N.C. 699, 281 
S.E.2d 370 (1981). 

Rights of Parents. — Absent a finding that 
parents (i) are unfit or (ii) have neglected the 
welfare of their children, the constitutionally- 
protected paramount right of parents to cus- 
tody, care, and control of their children must 
prevail. Petersen v. Rowe, 337 N.C. 397, 445 
S.E.2d 901 (1994). 

Rights of Parents Following Termina- 
tion for Neglect. — Plaintiff did not have 
standing to seek custody of his biological chil- 
dren as an “other” person under subsection (a) 
of this section where his parental rights were 
previously terminated for neglect. Krauss v. 
Wayne County Dep’t of Social Servs., 347 N.C. 
371, 493 S.E.2d 428 (1997), 

Rights of Presumed Parents. — Where 
there was no evidence another man had either 
been adjudicated the father of the child or 
acknowledged paternity, the marital presump- 
tion, that plaintiff was the natural father of the 
child, had not been rebutted and plaintiff thus 
had standing under this section to seek visita- 
tion rights with the child. Jones v. Patience, 121 
N.C. App. 434, 466 S.E.2d 720 (1996). 

Actions by Strangers. — This section was 
not intended to confer upon strangers the right 
to bring custody or visitation actions against 
parents of children unrelated to such strangers. 
Such a right would conflict with the constitu- 
tionally-protected paramount right of parents 
to custody, care, and control of their children. 
Petersen v. Rowe, 337 N.C. 397, 445 S.E.2d 901 
(1994). 
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Standing of Other Persons to Bring Ac- 
tions. — Where a third party and a child have 
an established relationship in the nature of 
parent-child relationship, the third party has 
standing as an “other person” under this sub- 
section. Ellison v. Ramos, 130 N.C. App. 389, 
502 S.E.2d 891 (1998), appeal dismissed, 349 
N.C. 356, — S.E.2d — (1998). 

Conditions on Parental Visitation. — 
Trial court did not err in conditioning parent’s 
visitation of minor children on the noncustodial 
parent’s ability to control his obsessive compul- 
sive behavior when with the children. Surles v. 
Surles, 113 N.C. App. 32, 487 S.E.2d 661 (1993). 

Claim Not Precluded by Consent to 
Adoption. — Where petitioner signed a con- 
sent to the adoption of his children by their 
grandparents, the petitioner was rendered a 
stranger to the blood, but this in no way pre- 
cluded his right to claim custody as an “other 
person” within the meaning of this section. In 
re Rooker, 43 N.C. App. 397, 258 S.E.2d 828 
(1979). 

Best Interests of Child. — Subsection (a) of 
this section does not convey an absolute right 
upon every person who allegedly has an inter- 
est in the child to assert custody, but must 
operate to promote the best interests of the 
child in all custody determinations. Krauss v. 
Wayne County Dep’t of Social Servs., 347 N.C. 
371, 493 S.E.2d 428 (1997). 

Grandparents’ Rights to Visitation Fol- 
lowing Adoption and Termination. — The 
provisions of this section do not grant grand- 
parents in a Chapter 7A proceeding standing to 
seek custody or visitation of a child who has 
been placed in the custody of the Department of 
Social Services after the child has been surren- 
dered for adoption by one parent and the pa- 
rental rights of the other parent have been 
terminated. Swing v. Garrison, 112 N.C. App. 
818, 4386 S.E.2d 895 (1993). 

Grandparents’ Rights When Family In- 
tact. — Reading subsection (a) in conjunction 
with §§ 50-13.2(b1), 50-13.5G), and 50-13.2A 
strongly suggests that the legislature did not 
intend “custody” and “visitation” to be inter- 
preted as synonymous in the context of grand- 
parents’ rights. The three special statutes pro- 
vide grandparents with the right to seek 
“visitation” only in certain clearly specified sit- 
uations. Those situations do not include that of 
initiating suit against parents whose family is 
intact and where no custody proceeding is on- 
going. McIntyre v. McIntyre, 341 N.C. 629, 461 
S.E.2d 745 (1995). 

Section 50-18.1(a) does not grant plaintiffs 
the right to sue for visitation when no custody 
proceeding is ongoing and the minor children’s 
family is intact. McIntyre v. McIntyre, 341 N.C. 
629, 461 S.E.2d 745 (1995). 

Grandparents do not have standing pursuant 
to subsection (a) to seek visitation with their 
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grandchildren when the natural parents have 
legal custody of their children and are living 
with them as an intact family. Fisher v. Fisher, 
124 N.C. App. 442, 477 S.E.2d 251 (1996). 

Section 50-13.5(j) makes it clear that grand- 
parents have the right to file suit for custody or 
visitation during an ongoing proceeding, but it 
does not restrict their right to bring an initial 
custody suit pursuant to this section when 
there are allegations that the parent is unfit. 
Sharp v. Sharp, 124 N.C. App. 357, 477 S.H.2d 
258 (1996). 

Subsection (a) grants grandparents the right 
to bring an initial suit for custody when there 
are allegations that the child’s parents are 
unfit. Sharp v. Sharp, 124 N.C. App. 357, 477 
S.E.2d 258 (1996). 

This statute is available for grandparents 
who seek visitation rights in two situations: (1) 
when the parents are unfit, have abandoned or 
neglected the child or have died; or (2) when by 
separation or divorce, custody is at issue be- 
tween the parents; therefore, the statute was 
unavailable to a biological grandmother whose 
grandchildren had been adopted by their bio- 
logical aunt. Hill v. Newman, — N.C. App. —, 
509 S.E.2d 226 (1998). 

Nonretroactivity. Sections 50-13.1 
through 50-13.8, relating to the custody and 
support of minor children, do not apply to 
litigation pending on October 1, 1967, the effec- 
tive date of the statutes. Speck v. Speck, 5 N.C. 
App. 296, 168 S.E.2d 672 (1969). 

This and the following sections do not apply 
retroactively. Hopkins v. Hopkins, 8 N.C. App. 
162, 174 S.E.2d 103 (1970). 

Jurisdiction, Generally. — Where there is 
no question raised about the court having ju- 
risdiction over a child, the matter of his custody 
is left open and this section applies. Brooks v. 
Brooks, 12 N.C. App. 626, 184 S.E.2d 417 
(1971). 

Continuing Nature of Jurisdiction. — 
The court in which a divorce action is brought 
acquires jurisdiction over the custody of the 
unemancipated children of the marriage, and 
such jurisdiction continues even after the di- 
vorce becomes final. Blackley v. Blackley, 285 
N.C. 358, 204 S.E.2d 678 (1974). 

Portion of Order Retaining Jurisdiction 
Interlocutory. — Trial court’s order retaining 
jurisdiction to determine custody is not a final 
determination of issue involved; rather it deter- 
mines where children’s custody issue will be 
heard, which is preliminary to a final decree. 
The portion of the order retaining jurisdiction 
is interlocutory in nature. No substantial right 
of the defendant is affected which cannot be 
_ protected by the timely appeal from the trial 
court’s ultimate disposition of the entire contro- 
versy on the merits. Walleshauser vy. 
Walleshauser, 100 N.C. App. 594, 397 S.E.2d 
371 (1990). 
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District court had no right to assume custody 
jurisdiction of minor children upon its finding 
that they were “neglected” children, to the 
exclusion of the district court which had previ- 
ously acquired such custody jurisdiction in a 
divorce and custody proceeding involving the 
children’s parents. In re Greer, 26 N.C. App. 
106, 215 S.E.2d 404, cert. denied, 287 N.C. 664, 
216 S.E.2d 910 (1975). 

Meaning of Word “Parents”. — The word 
“parents” in former § 50-13 and § 49-1 and the 
word “parent” in § 49-2 relate to the rights and 
duties of parents in respect to their children, 
and are in pari materia. Dellinger v. Bollinger, 
242 N.C. 696, 89 S.E.2d 592 (1955). 

Family Units. — Unmarried parents living 
with their children have been accorded recog- 
nition as family units. Fisher v. Fisher, 124 
N.C. App. 442, 477 S.E.2d 251 (1996). 

A single parent living with his or her child is 
an intact family. Fisher v. Fisher, 124 N.C. App. 
442, 477 S.E.2d 251 (1996). 

“Minor Child” Under Prior Law. — Before 
the enactment of Chapter 48A, it was evident 
that the meaning of “minor child” within the 
purview of § 50-13.1, et seq., contemplated the 
common-law age of majority, 21. Crouch v. 
Crouch, 14 N.C. App. 49, 187 S.E.2d 348, cert. 
denied, 281 N.C. 314, 188 S.E.2d 897 (1972). 

Nothing in this section limits custody 
proceedings to the parent of a legitimate 
child. Conley v. Johnson, 24 N.C. App. 122, 210 
S.E.2d 88 (1974). 

Civil Action to Obtain Custody of Illegit- 
imate Child. — Under the 1949 amendment to 
former § 50-13, either parent could institute a 
special proceeding to obtain custody of his or 
her child in cases not theretofore provided for 
by former § 17-39, and this amendment autho- 
rized such proceeding by the mother of an 
illegitimate child to obtain its custody from her 
aunt, with whom she had entrusted the child, 
and thus restricted the jurisdiction of the juve- 
nile court in such instances. In re Cranford, 231 
N.C. 91, 56 S.E.2d 35 (1949). See also, Dellinger 
v. Bollinger, 242 N.C. 696, 89 S.E.2d 592 (1955). 

The putative father of an illegitimate child, 
even though his right to custody is not primary, 
has such an interest in the welfare of his child 
that he can bring a proceeding against the 
mother for its custody. Jolly v. Queen, 264 N.C. 
711, 142 S.E.2d 592 (1965), decided under 
former § 50-13. 

Claim for Custody Held Not Frivolous. 
— Where there was no indication at trial that 
the grandparents in fact did not wish to obtain 
custody of the children or that their claim was 
made in bad faith, the fact that the grandpar- 
ents had originally asked for visitation did not 
make their later claim for custody violative of 
§ 1A-1, Rule 11. Kerns v. Southern, 100 N.C. 
App. 664, 397 S.E.2d 651 (1990). 

Where grandmother was a good house- 
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keeper and showed the ability to care for 
the children the trial court erred in denying 
and dismissing grandmother’s petition for cus- 
tody on the basis of its “serious concerns” about 
her parenting skills because of problems expe- 
rienced by her daughter. Smith v. Alleghany 
County Dep’t of Social Servs., 114 N.C. App. 
727, 443 S.E.2d 101, cert. denied, 337 N.C. 696, 
448 §.E.2d 533 (1994). 

As to effect of foreign adjudication of 
paternity, see Brondum v. Cox, 292 N.C. 192, 
232 S.E.2d 687 (1977). 

Applied in Mauney v. Mauney, 12 N.C. App. 
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Cited in Blake v. Blake, 6 N.C. App. 410, 170 
S.E.2d 87 (1969); Collins v. Collins, 18 N.C. 
App. 45, 196 S.E.2d 282 (1973); Sauls v. Sauls, 
288 N.C. 387, 218 S.E.2d 338 (1975); Acker v. 
Barnes, 33 N.C. App. 750, 236 S.E.2d. 715 
(1977); Winborne v. Winborne, 41 N.C. App. 
756, 255 S.E.2d 640 (1979); Neal v. Neal, 69 
N.C. App. 766, 318 S.E.2d 255 (1984); Appert v. 
Appert, 80 N.C. App. 27, 341 S.E.2d 342 (1986); 
In re Arends, 88 N.C. App. 550, 364 S.E.2d 169 
(1988); In re Duncan, 112 N.C. App. 196, 435 
S.E.2d 121 (1993); Regan v. Smith, — N.C. App. 
—, 509 S.E.2d 452 (1998). 


269, 182 S.E.2d 861 (1971); In re Branch, 16 
N.C. App. 418, 192 S.E.2d 43 (1972); In re Shue, 
311 N.C. 586, 319 S.E.2d 567 (1984). 


§ 50-13.2. Who entitled to custody; terms of custody; visi- 
tation rights of grandparents; taking child out 
of State. 


(a) An order for custody of a minor child entered pursuant to this section 
shall award the custody of such child to such person, agency, organization or 
institution as will best promote the interest and welfare of the child. In making 
the determination, the court shall consider all relevant factors including acts 
of domestic violence between the parties, the safety of the child, and the safety 
of either party from domestic violence by the other party and shall make 
findings accordingly. An order for custody must include findings of fact which 
support the determination of what is in the best interest of the child. Between 
the mother and father, whether natural or adoptive, no presumption shall 
apply as to who will better promote the interest and welfare of the child. Joint 
custody to the parents shall be considered upon the request of either parent. 

(b) An order for custody of a minor child may grant joint custody to the 
parents, exclusive custody to one person, agency, organization, or institution, 
or grant custody to two or more persons, agencies, organizations, or institu- 
tions. Any order for custody shall include such terms, including visitation, as 
will best promote the interest and welfare of the child. If the court finds that 
domestic violence has occurred, the court shall enter such orders that best 
protect the children and party who were the victims of domestic violence. Such 
orders may include a designation of time and place for the exchange of children 
away from the abused party, the participation of a third party, or supervised 
visitation. If a party is absent or relocates with or without the children because 
of an act of domestic violence, the absence or relocation shall not be a factor 
that weighs against the party in determining custody or visitation. Absent an 
order of the court to the contrary, each parent shall have equal access to the 
records of the minor child involving the health, education, and welfare of the 
child. 

(b1) An order for custody of a minor child may provide visitation rights for 
any grandparent of the child as the court, in its discretion, deems appropriate. 
As used in this subsection, “grandparent” includes a biological grandparent of 
a child adopted by a stepparent or a relative of the child where a substantial 
relationship exists between the grandparent and the child. Under no circum- 
stances shall a biological grandparent of a child adopted by adoptive parents, 
neither of whom is related to the child and where parental rights of both » 
biological parents have been terminated, be entitled to visitation rights. 

(c) An order for custody of a minor child may provide for such child to be 
taken outside of the State, but if the order contemplates the return of the child 


86 


§50-13.2 ART. 1. DIVORCE, ETC., GENERALLY $50-13.2 


to this State, the judge may require the person, agency, organization or 
institution having custody out of this State to give bond or other security 
conditioned upon the return of the child to this State in accordance with the 
order of the court. 

(d) If, within a reasonable time, one parent fails to consent to adoption 
pursuant to Chapter 48 of the General Statutes or parental rights have not 
been terminated, the consent of the other consenting parent shall not be 
effective in an action for custody of the child. (1957, c. 545; 1967, c. 1153, s. 2; 
ISTE icy OU sy 24979 “Co 967. LOSS. 130,55. 1, 2 luo. C. 010, So, 1907 .\C. 
541, s. 2; c. 776; 1995 (Reg. Sess., 1996), c. 591, s. 5.) 


Cross References. — As to procedure, etc., For article on rights and interest of parent, 
in actions for custody and support, see § 50- child, family and state, see 4 Campbell L. Rev. 
13.5 and notes thereunder. As to written find- 85 (1981). 
ings or denial of visitation rights to parent, see For article, “Custody of the Illegitimate 
§ 50-13.5(4). As to custody and visitation rights Child,” see 18 N.C. Cent. L.J. 18 (1989). 
of grandparents, see § 50-13.5()). As to the For article, “The Parental Rights of Unwed 
maintenance of certain actions as independent fathers: A Developmental Perspective,” see 20 
aGuONS: Cee a ela! 9. real don NGoCent.Had Ab A992) 

d Legal Periodicals. — For article, Media- For note, “Balancing the Welfare of Children 
tion-Arbitration: A Proposal for Private Resolu- withkthowh tehiteotikareatenRetareeri vichoseis 


a) Tee : YEE eas OPE ie ues and the Role of Religion in Custody Disputes”, 
For article, “Proposed Reforms in North %**© 73 N.C.L. Rev. 1271 (1995). 


Carolina Divorce Law,” see 8 N.C. Cent. L.J. 35 For survey, “Why the Best Interests Stan- 


(1976). dard Should Survive Petersen v. Rogers,” see 73 
For survey of 1977 law on domestic relations, N.C.L. Rev. 2451 (1995). 

see 56 N.C.L. Rev. 1045 (1978). For note, “The Effect on the Child of a Cus- 
For survey of 1978 family law, see 57 N.C.L. todial Parent’s Involvement in an Intimate 

Rev. 1084 (1979). Same-Sex Relationship,” see 10 Campbell L. 


For survey of 1979 family law, see 58 N.C.L. Rev. 131 (1996). 
Rev. 1471 (1980). 


CASE NOTES 


I. In General. 
II. Welfare of Child. 
III. Right of Parents to Custody. 
A. As Against Third Persons. 
B. As Between Parents. 
IV. Visitation Rights. 
V. Wishes of Child. 
VI. Discretion of Trial Court. 
VII. Findings of Fact. 
VIII. Effect of Verdicts, Separation Agreements and Consent Judgments. 


I. IN GENERAL. the children born to the marriage, and may 
hear and determine questions as to the custody 
and maintenance of the children both before 


BEE OPE EDEN homeo] Pe IGT! done ok and after final decree of divorce. Crosby v. 
cheese ee, of children in actions Crosby, 272 N.C. 235, 158 S.B.2d 77 (1967). 
for divorce. Custody Proceedings Are Continuing. — 
Visitation and child support rights are There is no requirement that each successive 
independent rights accruing primarily tothe custody hearing starts with a “clean slate” and 
benefit of the minor child and one is not, and that the court cannot rely on the record previ- 
may not be made, contingent upon the other, ously generated. To the contrary, custody pro- 
Appert v. Appert, 80 N.C. App. 27, 341 S.E.2d ceedings generally are continuing in nature. 
342 (1986). Best v. Best, 81 N.C. App. 337, 344 S.E.2d 363 
Jurisdiction. — When a divorce action is (1986), overruled on other grounds, Petersen v. 
instituted, the court acquires jurisdiction over Rowe, 337 N.C. 397, 445 S.E.2d 901 (1994). 


Editor’s Note. — Some of the cases cited 
below were decided under former § 50-13, 
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A judgment awarding custody is based 
upon the conditions found to exist at the 
time it is entered. Stanback v. Stanback, 266 
N.C. 72, 145 S.E.2d 332 (1965). 

Simultaneous Adoption and Custody Ac- 
tions. — Because the legislature has enunci- 
ated a public policy that every child should 
have a permanent plan of care, because adop- 
tion is more likely than a custody proceeding 
between non-parents to result in a permanent 
plan of care and because the superior court has 
jurisdiction over adoptions, that court’s juris- 
diction supersedes that of the district court 
with regard to the custody of a child the subject 
of a simultaneous adoption and custody pro- 
ceeding. Griffin v. Griffin, 118 N.C. App. 400, 
456 S.E.2d 329 (1995). 

In the absence of an order of consolidation 
when the same child is the subject of a simul- 
taneous custody and adoption proceeding, both 
the superior and district courts do not have 
continuing jurisdiction to fully adjudicate the 
respective issues before them. Griffin v. Griffin, 
118 N.C. App. 400, 456 S.E.2d 329 (1995). 

The filing of an adoption petition in the 
superior court divests the district court of juris- 
diction to adjudicate issues of custody with 
regard to a child who is the subject of an 
adoption petition. Griffin v. Griffin, 118 N.C. 
App. 400, 456 S.E.2d 329 (1995). 

Upon the entry of an interlocutory order of 
adoption by the superior court, the jurisdiction 
of the district court with regard to the custody 
of the child who is the subject of the interlocu- 
tory order is in abeyance until such time as the 
interlocutory decree is vacated, the adoption 
petition is dismissed, or a final decree of adop- 
tion is entered. Griffin v. Griffin, 118 N.C. App. 
400, 456 S.E.2d 329 (1995). 

Recommendation of Guardian Ad Litem. 
— Pursuant to § 7A-640 [see now §§ 7B-901 
and 7B-2501], the court may consider the rec- 
ommendation of a guardian ad litem concern- 
ing the needs of a juvenile. In re Gwaltney, 68 
N.C. App. 686, 315 S.E.2d 750 (1984). 

Mother Not Entitled to Proceeds of For- 
feited Bond. — A bond posted by father in 
custody dispute was deemed to be an appear- 
ance bond designed to guarantee his appear- 
ance before the court and as a penalty in the 
event of his failure to appear, and under N.C. 
Const., Art. IX, § 7 the county board of educa- 
tion was entitled to the clear proceeds of its 
forfeiture. Mussallam v. Mussallam, 321 N.C. 
504, 364 S.E.2d 364, rehearing denied, 321 
N.C. 116, 367 S.E.2d 915 (1988). 

Provisions in Custody Orders. — Provi- 
sions directing the parties to cooperate with 
one another and to refrain from conduct that 
will be detrimental to the child are commonly 
included in custody orders. Watkins v. Watkins, 
120 N.C. App. 475, 462 S.E.2d 687 (1995), 
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appeal dismissed, 343 N.C. 128, 468 S.E.2d 795 
(1996). ) 

Applied in State v. Wrenn, 16 N.C. App. 411, 
191 S.E.2d 913 (1972); Powell v. Powell, 25 N.C. 
App. 695, 214 S.E.2d 808 (1975); Stanback v. 
Stanback, 31 N.C. App. 174, 229 S.E.2d 693 
(1976); Hamlin v. Hamlin, 302 N.C. 478, 276 
S.E.2d 381 (1981); Regan v. Smith, — N.C. App. 
—, 509 S.E.2d 452 (1998). 

Quoted in Hunt v. Hunt, 112 N.C. App. 722, 
436 S.E.2d 856 (1993); Westneat v. Westneat, 
113 N.C. App. 247, 437 S.E.2d 899 (1994). 

Cited in Settle ex rel. Sullivan v. Beasley, 
309 N.C. 616, 308 S.E.2d 288 (1983); Prescott v. 
Prescott, 83 N.C. App. 254, 350 S.E.2d 116 
(1986); Mussallam v. Mussallam, 321 N.C. 504, 
364 S.E.2d 364 (1988); Ray v. Ray, 103 N.C. 
App. 790, 407 S.E.2d 592 (1991); In re Duncan, 
112 N.C. App. 196, 435 S.E.2d 121 (1993); Vann 
v. Vann, 128 N.C. App. 516, 495 S.E.2d 370 
(1998). 


Il. WELFARE OF CHILD. 


The welfare of the child is the para- 
mount consideration in custody matters. 
Hinkle v. Hinkle, 266 N.C. 189, 146 S.E.2d 73 
(1966); Crosby v. Crosby, 272 N.C. 235, 158 
S.E.2d 77 (1967); Williams v. Williams, 18 N.C. 
App. 635, 197 S.E.2d 629 (1973); Blackley v. 
Blackley, 285 N.C. 358, 204 S.E.2d 678 (1974); 
Harrington v. Harrington, 286 N.C. 260, 210 
S.E.2d 190 (1974); Goodson v. Goodson, 32 N.C. 
App. 76, 231 S.E.2d 178 (1977). 

The best interest and welfare of the child is 
the paramount consideration in determining 
the visitation rights, as well as in determining 
the right to custody, and neither of these rights 
should be permitted to jeopardize the best in- 
terest and welfare of the child. In re Stancil, 10 
N.C. App. 545, 179 S.E.2d 844 (1971). 

Although at one time under the common law 
the father was generally entitled to the custody 
of minor children, the courts at the present 
time almost invariably adhere to the principle 
that the welfare or best interest of the child is 
the paramount consideration. This was the rule 
adhered to by North Carolina courts for many 
years, and is now prescribed by this section. 
Brooks v. Brooks, 12 N.C. App. 626, 184 S.E.2d 
ATT (19714). 

The child’s welfare is the principal consider- 
ation in determining custody matters. In re 
Morrison, 6 N.C. App. 47, 169 S.E.2d 228 
(1969). 

The primary consideration in custody cases is 
the welfare of the child or children involved. 
Rothman v. Rothman, 6 N.C. App. 401, 170 
S.E.2d 140 (1969). : 

An order for custody of a minor child cannot 
be affirmed without a clear indication that it 
rested on a determination of what would be in 
the child’s best interest. That is the paramount 
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consideration in custody cases. In re DiMatteo, 
62 N.C. App. 571, 303 S.E.2d 84 (1983). 

And the Polar Star by Which Court Is 
Guided. — The welfare of the child is the polar 
star by which the discretion of the court is to be 
guided. In re Lewis, 88 N.C. 31 (1883); Brake v. 
Brake, 228 N.C. 609, 46 S.E.2d 643 (1948); 
Finley v. Sapp, 288 N.C. 114, 76 S.E.2d 350 
(1953); Thomas v. Thomas, 259 N.C. 461, 180 
S.E.2d 871 (1963); Hinkle v. Hinkle, 266 N.C. 
189, 146 S.E.2d 73 (1966); Chriscoe v. Chriscoe, 
268 N.C. 554, 151 S.E.2d 33 (1966); In re Pitts, 
2N.C. App. 211, 162 S.E.2d 524 (1968); Greer v. 
Greer, 5 N.C. App. 160, 167 S.E.2d 782 (1969); 
In re Moore, 8 N.C. App. 251, 174 S.E.2d 135 
(1970); Jarman v. Jarman, 14 N.C. App. 531, 
188 S.E.2d 647, cert. denied, 281 N.C. 622, 190 
S.E.2d 465 (1972); In re Cox, 17 N.C. App. 687, 
195 S.E.2d 132, cert. denied, 283 N.C. 585, 196 
S.E.2d 809 (1973); Paschall v. Paschall, 21 N.C. 
App. 120, 203 S.E.2d 337 (1974); Mathews v. 
Mathews, 24 N.C. App. 551, 211 S.E.2d 513 
(1975); Pruneau v. Sanders, 25 N.C. App. 510, 
214 S.E.2d 288, cert. denied, 287 N.C. 664, 216 
S.E.2d 911 (1975); Green v. Green, 54 N.C. App. 
571, 284 S.E.2d 171 (1981). 

The welfare of the child is controlling in 
determining the right to custody of the 
child as between its divorced parents. Hardee v. 
Mitchell, 230 N.C. 40, 51 S.E.2d 884 (1949). 

This section expresses the policy of the State 
that the best interest and welfare of the child is 
the paramount and controlling factor to guide 
the judge in determining the custody of a child. 
In re Stancil, 10 N.C. App. 545, 179 S.E.2d 844 
(1971). 

As the Determining Factor. — The chil- 
dren of the marriage become the wards of the 
court, and their welfare is the determining 
factor in custody proceedings. Stanback v. 
Stanback, 266 N.C. 72, 145 S.E.2d 332 (1965); 
Greer v. Greer, 5 N.C. App. 160, 167 S.E.2d 782 
(1969). 

The welfare of the children is the determin- 
ing factor in custody proceedings, and an award 
of custody based on that factor will be upheld 
when supported by competent evidence. In re 
Poole, 8 N.C. App. 25, 173 S.E.2d 545 (1970). 

And the Guiding Principle. — The guiding 
principle to be used by the court in a custody 
hearing is the welfare of the children involved. 
While this guiding principle is clear, decision in 
particular cases is often difficult, and necessar- 
ily a wide discretion is vested in the trial judge. 
He has the opportunity to see the parties in 
person and to hear the witnesses, and his 
decision ought not to be upset on appeal absent 
a clear showing of abuse of discretion. Greer v. 
Greer, 5 N.C. App. 160, 167 S.E.2d 782 (1969); 
Brooks v. Brooks, 12 N.C. App. 626, 184 S.E.2d 
417 (1971); Falls v. Falls, 52 N.C. App. 203, 278 
S.E.2d 546, cert. denied, 304 N.C. 390, 285 
S.E.2d 831 (1981). 
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The trial court should primarily be con- 
cerned with the welfare of the child in 
deciding which party before it should be 
charged with the enormous responsibilities of 
custodianship of the child. In re Kowalzek, 37 
N.C. App. 364, 246 S.E.2d 45, cert. denied, 295 
N.C. 734, 248 S.E.2d 863 (1978). 

In a custody proceeding, it is not the function 
of the court to punish or reward a parent by 
withholding or awarding custody of minor chil- 
dren; the function of the court in such a pro- 
ceeding is to diligently seek to act for the best 
interests and welfare of the minor child. In re 
McCraw Children, 3 N.C. App. 390, 165 S.E.2d 
1 (1969). 

The best interest of the child is the over- 
riding factor in custody determinations. 
Wilson v. Williams, 42 N.C. App. 348, 256 
S.E.2d 516 (1979). 

Joint custody and any other custody 
award must include findings of fact which 
support such determination of child’s best in- 
terests. Witherow v. Witherow, 99 N.C. App. 61, 
392 S.E.2d 627 (1990). 

Considered in Light of All Surrounding 
Circumstances. — The best interest of the 
child, in light of all the surrounding circum- 
stances, is the paramount consideration which 
must guide the court in awarding custody of a 
minor child. Campbell v. Campbell, 63 N.C. 
App. 1138, 304 S.E.2d 262, cert. denied, 309 N.C. 
460, 307 S.E.2d 362 (1983). 

The trial judge is entrusted by this sec- 
tion with the delicate and difficult task of 
choosing an environment which will, in his 
judgment, best encourage full development of 
the child’s physical, mental, emotional, moral 
and spiritual faculties. In re Peal, 305 N.C. 640, 
290 S.E.2d 664 (1982). 

Any evidence of child abuse is of the 
utmost concern in determining whether the 
grant of custody to a particular party will best 
promote the interest and welfare of the child, 
and any evidence of such abuse must be re- 
solved by the trial court in its findings of fact. 
Dixon v. Dixon, 67 N.C. App. 73, 312 S.E.2d 669 
(1984). 

Evidence of paternity may properly be 
considered in determining the best interests of 
the children. Surles v. Surles, 113 N.C. App. 32, 
437 S.E.2d 661 (1998). 

A natural parent’s constitutionally pro- 
tected paramount interest in the compan- 
ionship, custody, care, and control of his 
or her child is a counterpart of the paren- 
tal responsibilities the parent has assumed 
and is based on a presumption that he or she 
will act in the best interest of the child. Price v. 
Howard, 346 N.C. 68, 484 S.E.2d 528 (1997). 


Ill. RIGHT OF PARENTS TO CUSTODY. 
A. As Against Third Persons. 


Due Process. — If a natural parent’s con- 
duct has not been inconsistent with his or her 
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constitutionally protected status, application of 
the ‘best interest of the child’ standard in a 
custody dispute with a nonparent would offend 
the Due Process Clause. Price v. Howard, 346 
N.C. 68, 484 S.E.2d 528 (1997). 

Conduct inconsistent with a parent’s pro- 
tected status, which need not rise to the statu- 
tory level warranting termination of parental 
rights, would result in application of the ‘best 
interest of the child’ test without offending the 
Due Process Clause. Price v. Howard, 346 N.C. 
68, 484 S.E.2d 528 (1997). 

Parents Have Legal Right to Custody of 
Their Children. — Parents, including the 
mother of an illegitimate child, have the legal 
right to have the custody of their children 
unless clear and cogent reasons exist for deny- 
ing them this right. This right is not absolute, 
and it may be interfered with or denied, but 
only for the most substantial and sufficient 
reasons, and is subject to judicial control only 
when the interest and welfare of the children 
clearly require it. In re Jones, 14 N.C. App. 334, 
188 S.E.2d 580 (1972). 

Where one parent is dead, the surviving 
parent has a natural and legal right to the 
custody and control of the parties’ minor chil- 
dren. This right is not absolute, and it may be 
interfered with or denied, but only for the most 
substantial and sufficient reasons, and is sub- 
ject to judicial control only when the interests 
and welfare of the children clearly require it. In 
re Griffin, 6 N.C. App. 375, 170 S.E.2d 84 
(1969); In re Stancil, 10 N.C. App. 545, 179 
S.E.2d 844 (1971); Vaughn v. Tyson, 14 N.C. 
App. 548, 188 S.E.2d 614 (1972). 

Where mother abandons any claim she may 
have to the custody of her daughter, father 
alone has the natural and legal right to the 
custody of the child, unless for substantial and 
sufficient reasons the interest and welfare of 
the child require that he be denied that right. 
Roberts v. Short, 6 N.C. App. 419, 169 S.E.2d 
910 (1969). 

The mother of an illegitimate child is its 
natural guardian, and as such, has a legal right 


to its custody, care and control, if she is a 


suitable person, even though others may offer 
more material advantages in life for the child. 
But this rule is not absolute, and the custody of 
an illegitimate child may be taken from the 
mother and placed elsewhere when it clearly 
and manifestly appears that the best interests 
and welfare of the child demand it. Wall v. 
Hardee, 240 N.C. 465, 82 S.E.2d 370 (1954). 

Absent a finding that parents (i) are unfit or 
(ii) have neglected the welfare of their children, 
the constitutionally-protected paramount right 
of parents to custody, care, and control of their 
children must prevail. Petersen v. Rowe, 337 
N.C. 397, 445 S.E.2d 901 (1994). 

Which Will Be Interfered with Only 
When Clearly Required. — Where one par- 
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ent is dead, the surviving parent has a natural 
and legal right to custody and control of the 
parties’ minor children. This right is not abso- 
lute, but it may be interfered with or denied 
only for the most substantial and sufficient 
reasons, and is subject to judicial control only 
when the interests and welfare of the children 
clearly require it. Comer v. Comer, 61 N.C. App. 
324, 300 S.E.2d 457 (1983). 

For Parent’s Misconduct or Child’s Wel- 
fare. — The law presumes that the best inter- 
ests of a child will be served by committing it to 
the custody of a parent, when the parent is a 
suitable person; this presumption is not over- 
come merely by showing that some third person 
can give the child better care and greater com- 
forts and protection than the parent. A parent’s 
right to custody of a child may be forfeited only 
by misconduct or by other facts which substan- 
tially affect the child’s welfare. In re Jones, 14 
N.C. App. 334, 188 S.E.2d 580 (1972). 

But Child’s Welfare Is the Paramount 
Consideration. — While the law presumes 
that the best interest of a child will be served by 
committing it to the custody of a parent, when 
the parent is a suitable person, the welfare of 
the child is the paramount consideration to 
which all other factors, including common-law 
preferential rights of the parents, must be 
deferred or subordinated. Plemmons v. Stiles, 
65 N.C. App. 341, 309 S.E.2d 504 (1983). 

And Parent’s Love Must Yield to Child’s 
Best Interests. — The child’s welfare is the 
paramount consideration, and a parent’s love 
must yield to another if, after judicial investi- 
gation, it is found that the best interest of the 
child is subserved thereby. Greer v. Greer, 5 
N.C. App. 160, 167 S.E.2d 782 (1969). 

The “paramount consideration” and “polar 
star” which have long governed and guided the 
discretion of the trial judges are the welfare 
and needs of the child, not the persons seeking 
his or her custody, and even parental love must 
yield to the promotion of those higher interests. 
In re Peal, 305 N.C. 640, 290 S.E.2d 664 (1982). 

The natural parent is presumed to be 
the appropriate custodian of his or her 
child, as opposed to third persons, and should 
not be deprived of custody merely because the 
child could be better cared for in a material 
sense. In re Kowalzek, 37 N.C. App. 364, 246 
S.E.2d 45, cert. denied, 295 N.C. 734, 248 
S.E.2d 863 (1978). 

But This Presumption May Be Rebutted. 
— While it is presumed that it is in the child’s 
best interest to be placed with a natural parent, 
this presumption may be rebutted by a circum- 
stance which would substantially affect the 
child. Wilson v. Williams, 42 N.C. App. 348, 256 
S.E.2d 516 (1979). 

The primary concern of the trial court in a 
custody matter, as mandated by subsection (a) 
of this section, is the welfare of the child, and 
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this concern outweighs the presumption favor- 
ing the award of custody to a natural parent. In 
re Gwaltney, 68 N.C. App. 686, 315 S.E.2d 750 
(1984). 

The presumption in favor of the natural par- 
ents is rebuttable. Best v. Best, 81 N.C. App. 
337, 344 S.E.2d 363 (1986), overruled on other 
grounds, Petersen v. Rowe, 337 N.C. 397, 445 
S.E.2d 901 (1994). 

Although there is a rebuttable presumption 
in favor of a natural parent, it is not necessary 
to prove unfitness in order to overcome the 
presumption. Black v. Glawson, 114 N.C. App. 
442, 442 S.E.2d 79 (1994). 

A court must award custody based only upon 
the best interest and welfare of the child. A 
court must have discretion to determine the 
best interest of a child, and should not be 
restricted to awarding custody to a natural 
parent in the absence of a finding of unfitness. 
Black v. Glawson, 114 N.C. App. 442, 442 
S.E.2d 79 (1994). 

It is not necessary to prove a natural 
parent unfit in order to award custody toa 
third party. Black v. Glawson, 114 N.C. App. 
442, 442 S.E.2d 79 (1994). 

Custody May Be Granted to Third Per- 
son for Sufficient Reasons. — The welfare of 
the infants themselves is the polar star by 
which the courts are to be guided to a right 
conclusion, and therefore they may, within cer- 
tain limits, exercise a sound discretion for the 
benefit of the child, and in some cases will order 
it into the custody of a third person for good and 
sufficient reasons. Roberts v. Short, 6 N.C. App. 
419, 169 S.E.2d 910 (1969); Campbell v. 
Campbell, 63 N.C. App. 118, 304 S.E.2d 262, 
cert. denied, 309 N.C. 460, 307 S.E.2d 362 
(1983); Phillips v. Choplin, 65 N.C. App. 506, 
309 S.E.2d 716 (1983). 

A child’s former care giver stated a 
claim as against the child’s father for cus- 
tody of the child, where the father’s former 
companion alleged that the father had taken 
actions inconsistent with his protected status 
as a parent, including that the father had 
placed the child in his parents’ care and that 
they could not properly care for the child’s 
diabetes, resulting in hospitalization and po- 
tentially serious and permanent health conse- 
quences, and that the father had relinquished 
care of the child to others, including herself, on 
numerous occasions. Ellison v. Ramos, 130 N.C. 
App. 389, 502 S.E.2d 891 (1998), appeal dis- 
missed, 349 N.C. 356, — S.E.2d — (1998). 

Fitness of Parent. — Mother’s convictions 
for driving while intoxicated and child’s devel- 
opmental problems were significant and rele- 
vant to issue of mother’s fitness as a parent 
because they indicated her inability to care for 
the child adequately and to provide for the 
child’s welfare; additionally, the facts that she 
had substance abuse problems, did not respect 
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authority, was unable to recognize her child’s 
developmental problems, and was incapable of 
caring for the child’s welfare supported the 
conclusion that she was an unfit parent. 
Raynor v. Odom, 124 N.C. App. 724, 478 S.E.2d 
655 (1996). 

Parent Need Not Be Found Unfit. — Al- 
though there is a traditional preference for 
biological parents, the welfare of the child is the 
paramount consideration to which all other 
factors, including common-law preferential 
rights of the parents must be deferred or sub- 
ordinated, and the trial judge’s discretion is 
such that he is not required to find a natural 
parent unfit for custody as a prerequisite to 
awarding custody to a third person. Comer v. 
Comer, 61 N.C. App. 324, 300 S.E.2d 457 
(1983). 

The trial judge is not required to find a 
natural parent unfit for custody as a prerequi- 
site to awarding custody to a third person. In re 
Kowalzek, 37 N.C. App. 364, 246 S.E.2d 465, 
cert. denied, 295 N.C. 734, 248 S.E.2d 863 
(1978); Plemmons vy. Stiles, 65 N.C. App. 341, 
309 S.E.2d 504 (1983); In re Gwaltney, 68 N.C. 
App. 686, 315 S.E.2d 750 (1984). 

While the fitness of a natural parent is of 
paramount significance in determining the best 
interests of the child in custody contests, it is 
not always determinative in itself. It is entirely 
possible that a natural parent may be a fit and 
proper person to care for the child, but that all 
other circumstances dictate that the best inter- 
ests of the child would be served by placing 
custody in a third party. In re Kowalzek, 37 
N.C. App. 364, 246 S.E.2d 45, cert. denied, 295 
N.C. 734, 248 S.E.2d 863 (1978). 

Temporary Relinquishment of Custody. 
— There are circumstances where the respon- 
sibility of a parent to act in the best interest of 
his or her child would require a temporary 
relinquishment of custody; however, to pre- 
serve the constitutional protection of parental 
interests in such a situation, the parent should 
notify the custodian upon relinquishment of 
custody that it is temporary and avoid conduct 
inconsistent with the protected parental inter- 
ests. Price v. Howard, 346 N.C. 68, 484 S.E.2d 
528 (1997). 

In making custody decisions between a 
parent and a grandparent or other third 
party, the court must balance two doc- 
trines. The first, the “parental right” doctrine, 
holds that ordinarily and in the absence of 
particular circumstances, the custody of a child 
should be given to the parent in preference to 
the grandparent, if the parent is found to be fit 
to have custody and can supply a proper home. 
The second doctrine, the “best interests of the 
child” doctrine, holds that custody should be 
awarded in accordance with the best interests 
of the child regardless of the fitness of the 
parents. Campbell v. Campbell, 63 N.C. App. 


§50-13.2 


113, 304 S.E.2d 262, cert. denied, 309 N.C. 460, 
307 S.E.2d 362 (1983). 

To Whom Custody May Be Awarded. — If 
the mother and the father are both fit and 
proper persons to have custody of children, 
under ordinary circumstances the court would 
then proceed to determine whether the best 
interest, health and welfare of the children 
would be served by awarding custody to the 
mother or father. If not, then the court must 
deal with someone or an agency over whom the 
court has control. But an order awarding cus- 
tody, in effect, to third persons who are not 
parties to the proceeding, not a public institu- 
tion, and not bound by the court’s order, must 
be reversed. Boone v. Boone, 8 N.C. App. 524, 
174 S.E.2d 833 (1970). 

Award of Custody to Grandparents. — 
Where the custody of a minor child was 
awarded to the mother in a divorce proceeding, 
and subsequently, both parents, who were 
deemed proper and fit persons to have the 
custody of such child, moved out of the State, 
and the child was left by the mother with the 
child’s maternal grandparents, residents of the 
State and highly proper persons to rear the 
child, upon petition of the father for custody of 
the child the court had authority under this 
section to order that the child continue in the 
custody of the grandparents. Walker v. Walker, 
224 N:Cy;7515; 32 S.F:2d318 (1944); 

Where grandmother was a good housekeeper 
and showed the ability to care for the children 
the trial court erred in denying and dismissing 
grandmother’s petition for custody on the basis 
of its “serious concerns” about her parenting 
skills because of problems experienced by her 
daughter. Smith v. Alleghany County Dep’t of 
Social Servs., 114 N.C. App. 727, 443 S.E.2d 
101, cert. denied, 337 N.C. 696, 448 S.E.2d 533 
(1994). 

Where there are unusual circumstances and 
the best interests of the child justify such 
action, the court may refuse to award custody 
to either the mother or father and instead 
award the custody of the child to its grandpar- 
ents or others. In re Stancil, 10 N.C. App. 545, 
179 S.E.2d 844 (1971). 

For case affirming order transferring custody 
to paternal grandmother and awarding visita- 
tion rights to both mother and father, see Best 
v. Best, 81 N.C. App. 337, 344 S.E.2d 363 
(1986), overruled on other grounds, Petersen v. 
Rowe, 337 N.C. 397, 445 S.E.2d 901 (1994). 

Socioeconomic status of paternal grand- 
mother, who intervened in custody case, was 
irrelevant to issue of mother’s fitness as a 
parent. Raynor v. Odom, 124 N.C. App. 724, 478 
S.E.2d 655 (1996). 

It is only when the custody of a child is “in 
issue” or “being litigated” that the grandpar- 
ents are entitled to relief pursuant to subsec- 
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tion (bl). Fisher v. Fisher, 124 N.C. App. 442, 
477 S.E.2d 251 (1996). 

Award to Department of Social Services. 
— For case involving sexual abuse of daughters 
by father, in which children were adjudicated 
abused and neglected, and in which award of 
custody to the department of social services, 
with mother being given physical custody of 
one daughter and liberal visitation with the 
other daughter, who was placed with her 
grandmother, pending review in 60 days, was 
approved, see In re Gwaltney, 68 N.C. App. 686, 
315 S.E.2d 750 (1984). 

Foster Parents Have No Standing to 
Bring Custody Action. — Nothing in the 
language of § 48-9.1(1) gives foster parents 
standing to contest the department’s or agen- 
cys exercise of its rights as legal custodian; 
therefore, foster parents are without standing 
to bring an action seeking custody of minor 
child placed in their home by defendant. 
Oxendine v. Department of Social Servs., 303 
N.C. 699, 281 S.E.2d 370 (1981); In re Scearce, 
81 N.C. App. 531, 345 S.E.2d 404, cert. denied, 
318 N.C. 415, 349 S.E.2d 589 (1986). 

But Custody May Be Awarded to Foster 
Parents. — Having acquired subject matter 
jurisdiction, trial court, guided by the best 
interests of the child, had broad dispositional 
powers, including the power to award legal 
custody of child to its foster parents. In re 
Scearce, 81 N.C. App. 531, 345 S.E.2d 404, cert. 
denied, 318 N.C. 415, 349 S.E.2d 589 (1986). 

The case of Oxendine v. Department of Social 
Servs., 303 N.C. 699, 281 S.E.2d 370 (1981) 
does not prohibit the transfer of legal care, 
custody and control of a foster child to its foster 
parents. Oxendine stands for the proposition 
that foster parents have no standing to bring a 
custody action pursuant to § 50-13.2 et seq. In 
re Scearce, 81 N.C. App. 581, 345 S.E.2d 404, 
cert. denied, 318 N.C. 415, 349 S.E.2d 589 
(1986). 

Intervention by Foster Parents. — In 
proceeding brought by DSS in which custody 
was put in issue by guardian ad litem and 
natural father, trial court did not err in permit- 
ting child’s foster parents to intervene. In re 
Scearce, 81 N.C. App. 531, 345 S.E.2d 404, cert. 
denied, 318 N.C. 415, 349 S.E.2d 589 (1986), 
distinguishing Oxendine v. Department of So- 
cial Servs., 303 N.C. 699, 281 S.E.2d 370 
(1981). 

Claim for Custody Held Not Frivolous. 
— Where there was no indication at trial that 
the grandparents in fact did not wish to obtain 
custody of the children or that their claim was 
made in bad faith, the fact that the grandpar- 
ents had originally asked for visitation did not 
make their later claim for custody violative of 
§ 1A-1, Rule 11. Kerns v. Southern, 100 N.C. 
App. 664, 397 S.E.2d 651 (1990). 

Remand Where Custody Awarded to One 
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Who Was Not a Party. — While the court, 
upon proper findings and conclusions, may 
award the custody of a minor child to any such 
person, agency or institution as will best pro- 
mote the interest and welfare of the child, 
where the court awarded custody of the child to 
one who was not a party to the proceeding, the 
proceeding would be remanded with directions 
that the trial court issue the necessary notices 
and orders to make such individual a party to 
the action, to the end that the court would have 
effective jurisdiction over her person. In re 
Edwards, 25 N.C. App. 608, 214 S.E.2d 215 
(1975). 

Reversal of Award to Third Party. — 
Where in an initial custody determination, the 
trial court conducted the “best interest and 
welfare” analysis, and based solely on that 
analysis, awarded custody of the minor child to 
defendant (friend of mother who had cared for 
child since birth) rather than the plaintiff/fa- 
ther, the child’s natural parent, the award of 
custody on this basis was error and must be 
reversed. Lambert v. Riddick, 120 N.C. App. 
480, 462 S.E.2d 835 (1995). 


B. As Between Parents. 


Conviction of Abandonment Did Not 
Preclude Award of Custody. — The fact that 
father had been convicted of abandonment of 
his children and ordered to provide for their 
support did not preclude the court from finding, 
upon a hearing of a subsequent motion for the 
custody of the children in a divorce action, that 
father was a fit and suitable person to have 
custody of the children, when there was 
uncontradicted evidence upon the hearing that 
father had a good reputation in the community 
in which he lived. Thomas v. Thomas, 259 N.C. 
461, 130 S.E.2d 871 (1963). 

Effect of Prior Order of Incompetence. 
— In a controversy between husband and wife 
for custody of minor children of the marriage, it 
is error for the trial court to award custody to 
the husband on the sole ground that the wife 
has prior to that time been judged mentally 
incompetent. A prior court order which judi- 
cially declares a parent to be incompetent is not 
sufficient in and of itself to establish a parent’s 
present unfitness to have a child or children; 
rather, this section requires a full, factual de- 
termination of all the circumstances in the case 
before a proper order may be entered by the 
court. Price v. Price, 42 N.C. App. 66, 255 
S.E.2d 652 (1979). 

Relevance of Evidence of Adultery. — 
The court committed prejudicial error in refus- 
ing to allow plaintiff to introduce evidence of 
defendant’s adultery at a hearing on a custody 
motion. While evidence of adultery does not 
impel a finding of unfitness of the adulterous 
parent, it is relevant upon an inquiry of fitness 
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of a person for the purpose of awarding custody 
of minor children to him or to her. Darden v. 
Darden, 20 N.C. App. 433, 201 S.E.2d 538 
(1974); Hunt v. Hunt, 29 N.C. App. 380, 224 
S.E.2d 270 (1976). See also, In re McCraw 
Children, 3 N.C. App. 390, 165 S.E.2d 1 (1969). 

Joint Legal Custody Appropriate. — In 
addition to findings regarding parties’ financial 
status and what would best serve interests of 
children, court had before it plaintiff’s admis- 
sion that she indeed thought defendant to be fit 
and proper person as stated in her verified 
reply to defendant’s answer and counterclaim. 
Thus, joint legal custody was appropriate. 
Witherow v. Witherow, 99 N.C. App. 61, 392 
S.E.2d 627 (1990). 

The fact that mother’s paramour had 
been living with mother and minor child 
since the parties’ separation was insufficient, 
standing alone, to determine custody; the court 
must consider all the facts of the case and 
decide the issue in the best interests of the 
child. Green v. Green, 54 N.C. App. 571, 284 
S.E.2d 171 (1981). 

Award Where Both Parents Are Found 
Fit — Generally. — When there has been a 
finding that both parents are fit and suitable to 
have custody, the judge’s order is conclusive 
when supported by evidence. Kearns v. Kearns, 
6 N.C. App. 319, 170 S.E.2d 132 (1969), over- 
ruled on other grounds, 55 N.C. App. 250, 285 
S.E.2d 281 (1982). 

Same — Award to Father. — When the 
court finds that both parties are fit and proper 
persons to have custody, and then adjudges 
that it is in the best interest of the child for the 
father to have custody, such holding will be 
upheld; but it must be supported by competent 
evidence. Green v. Green, 54 N.C. App. 571, 284 
S.E.2d 171 (1981). 

When the court finds that both parties are fit 
and proper persons to have custody of the 
children involved, and then finds that it is in 
the best interests of the children for the father 
to have custody of said children, such holding 
will be upheld when it is supported by compe- 
tent evidence. Hinkle v. Hinkle, 266 N.C. 189, 
146 S.E.2d 73 (1966); Boone v. Boone, 8 N.C. 
App. 524, 174 S.E.2d 833 (1970). 

Where the evidence was sufficient to support 
the court’s finding that father was a suitable 
person to have custody of his son and that the 
best interests of the child would be served by 
awarding the child’s custody to him, order 
awarding the custody to the father was proper, 
even though the evidence would also have sup- 
ported a finding that the child’s mother was a 
fit and suitable person and that the best inter- 
ests of the child would be served by awarding 
custody to her. In re White, 262 N.C. 737, 138 
S.E.2d 516 (1964). 

Age of Parents. — All else being equal, a 
55-year-old person has a shorter remaining life 
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span than a 33-year-old person and the consid- 
eration of continuity and stability in the life of 
a child will logically lead a judge to consider the 
age of a parent. Consideration of all aspects of 
both parents’ lives, including the potential for 
continuity and stability, is necessary to pro- 
mote the governmental interest of granting 
custody on the best interests of the child. 
Phelps v. Phelps, 337 N.C. 344, 446 S.E.2d 17, 
rehearing denied, 337 N.C. 807, 449 S.E.2d 750 
(1994). 

A passing comment about a party’s age, when 
determining a child’s best interest in accor- 
dance with the statute, does not constitute an 
unconstitutional classification in violation of a 
party's equal protection rights. Phelps v. 
Phelps, 337 N.C. 344, 446 S.E.2d 17, rehearing 
denied, 337 N.C. 807, 449 S.E.2d 750 (1994). 

Award to Father on Finding of Changed 
Circumstances. — Trial judge did not abuse 
his discretion by ruling that a material change 
in circumstances had occurred with the in- 
creased age of younger child, who had been 
awarded previously to the mother, since the 
child indicated clearly his desire to stay with 
his father, who also had custody of his elder 
brother. In re Peal, 305 N.C. 640, 290 S.E.2d 
664 (1982). 

Where father failed to offer evidence of moth- 
er’s adultery at divorce trial, but after the 
divorce moved for a change of custody on that 
ground, the trial court’s reassignment of cus- 
tody of the child to father due to a material 
change of circumstances since the date of the 
divorce was not erroneous merely because the 
crucial circumstances, e.g., the mother’s adul- 
tery, existed before divorce. The child should 
not be placed in the custody of an unfit parent 
merely because the other parent failed to intro- 
duce evidence at the proper stage of the litiga- 
tion. Paschall v. Paschall, 21 N.C. App. 120, 203 
S.E.2d 337 (1974). 

Award to Father on Condition That 
Physical Custody Be in Grandparents. — 
Where the court’s conclusions that the mother 
was an unfit person to have custody of the 
children and that the father was a fit and 
suitable person to have their custody was sup- 
ported by the findings, but neither the father 
nor the paternal grandparents had a suitable 
home for the children, and that the maternal 
grandparents, with whom the children were 
then living, had such a home, an order award- 
ing the custody of the children to the father on 
condition that the physical custody of the chil- 
dren be vested in their maternal grandparents 
and that the father pay for their support would 
not be disturbed on appeal, the welfare of the 
children being the determinative factor in the 
award of custody. Thomas v. Thomas, 259 N.C. 
461, 130 S.E.2d 871 (1963). 

Award of Custody to Father Held 
Proper. — Trial court did not err in concluding 
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that it would be in the best interest of minor 
child for her custody to be placed with defen- 
dant father where, pursuant to separation 
agreement, plaintiff mother gave defendant 
custody of the child and agreed to assist with 
medical and dental bills on behalf of the child; 
the child had lived with defendant at all times 
since her birth and lived solely with defendant 
since the parties’ separation; plaintiff rarely 
visited the child following the parties’ separa- 
tion; and plaintiff admitted that defendant had 
done a good job of looking after the child since 
their separation. Ingle v. Ingle, 53 N.C. App. 
227, 280 S.E.2d 460 (1981). 

Findings on Award of Custody to Mother 
Held Sufficient. — Findings that the parties 
had been married and divorced, that the wife 
was a person of good character, resident in this 
State, that the husband was financially respon- 
sible, and that the best interest of the minor 
child of the marriage would be promoted by 
awarding its custody to the wife were sufficient 
to sustain a decree awarding its custody to her 
and requiring the husband to make contribu- 
tions for the support of the child. Hardee v. 
Mitchell, 230 N.C. 40, 51 S.E.2d 884 (1949). 

Award to Mother Upheld. — Where the 
trial court found, upon supporting evidence, 
that the mother was now a stable, fit, and 
suitable custodian of her children, and that 
their best interests required that their custody 
be awarded to her, the Supreme Court would 
affirm the award of custody. Spence v. Durham, 
283 N.C. 671,..198 S.E.2d, 537 (1973),. cert. 
denied, 415 U.S. 918, 94 S. Ct. 1417, 39 L. Ed. 
2d 473 (1974). 

Custody of Child Upheld Where Father 
Never Visited. — Where plaintiff mother had 
had de facto custody of five-year old child since 
his birth, and defendant, who had acknowl- 
edged paternity of the child when he was there, 
had not visited the child in a substantial length 
of time, nor had he requested visitation privi- 
leges or custody, formal award of custody to 
mother would be upheld. Craig v. Kelley, 89 
N.C. App. 458, 366 S.E.2d 249 (1988). 

Illegitimate Child. — As to the custody of 
an illegitimate child, see Jolly v. Queen, 264 
N.C. 711, 142,5.6.2d-592. (1.965), 

For case as to former preference that 
mother be given custody, see Spence v. 
Durham, 283 N.C. 671, 198 S.E.2d 537 (1973), 
cert. denied, 415 U.S. 918, 94S. Ct. 1417, 39 L. 
Ed..2d.473 (1974). 


IV. VISITATION RIGHTS. 


Court May Divide Custody Between Par- 
ents or Award General Custody Subject to 
Visitation Privileges. — The trial court has 
discretionary power either to divide custody 
between contending parents for alternating pe- 
riods, or to award general custody to one par- 
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ent, subject to visitation privileges in favor of 
the unsuccessful parent. Griffin v. Griffin, 237 
N.C. 404, 75 S.E.2d 133 (1953). 

The standard by which the court is 
guided in visitation matters is the child’s 
best interest. Kerns v. Southern, 100 N.C. App. 
664, 397 S.E.2d 651 (1990). 

Burden of Proof. — Grandparents seeking 
visitation rights had the burden of proving that 
the award of visitation was in the best interest 
of the children; therefore, where trial judge 
reversed the burden, so that the mother had to 
prove that the visitation was bad for the chil- 
dren, the judge was in error. Kerns v. Southern, 
100 N.C. App. 664, 397 S.E.2d 651 (1990). 

Findings as to Visitation. — To support an 
award of visitation rights, the judgment of the 
trial court should contain findings of fact which 
sustain the conclusion of law that the party is a 
fit person to visit the child and that such 
visitation rights are in the best interest of the 
child. Montgomery v. Montgomery, 32 N.C. App. 
154, 231 S.E.2d 26 (1977); In re Kowalzek, 37 
N.C. App. 364, 246 S.E.2d 45, cert. denied, 295 
N.C. 734, 248 S.E.2d 863 (1978); In re Jones, 62 
N.C. App. 108, 302 S.E.2d 259 (1983). 

Order for Professional Consultation 
Within Court’s Discretion. — Where trial 
court found defendant’s contact with his minor 
child had been minimal, although he was fit 
and proper to have visitation rights, consulta- 
tion with plaintiff and defendant by a third- 
party professional could benefit the court in 
awarding specific visitation rights; therefore, 
there was no abuse of discretion in the court’s 
ordering the consultation prior to its consider- 
ation of visitation rights. Rawls v. Rawls, 94 
N.C. App. 670, 381 S.E.2d 179 (1989). 

When Visitation May Be Denied. — A 
parent’s right of visitation with his or her child 
is anatural and legal right, and when awarding 
custody of a child to another, the court should 
not deny a parent’s right of visitation at appro- 
priate times unless the parent has by conduct 
forfeited the right or unless the exercise of the 
right would be detrimental to the best interest 
and welfare of the child. In re Stancil, 10 N.C. 
App. 545, 179 S.E.2d 844 (1971). 

Courts are generally reluctant to deny all 
visitation rights to the divorced parent of a 
child of tender age, but it is generally agreed 
that visitation rights should not be permitted to 
jeopardize a child’s welfare. Swicegood v. 
Swicegood, 270 N.C. 278, 154 S.E.2d 324 
(1967). 

The grandmother did not have standing un- 
der this section to seek visitation with her 
grandchildren, where the children had been 
adopted by their biological aunt and her hus- 
band, and custody was not an issue. Hill v. 
Newman, — N.C. App. —, 509 S.E.2d 226 
(1998). 

Determination of Visitation Rights May 
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Not Be Delegated. — If the court finds that 
the parent has by conduct forfeited the right of 
visitation or if the court finds that the exercise 
of the right would be detrimental to the best 
interest and welfare of the child, the court may, 
in its discretion, deny a parent the right of 
visitation with, or access to, his or her child; but 
the court may not delegate this authority to the 
custodian. In re Stancil, 10 N.C. App. 545, 179 
S.E.2d 844 (1971). 

Court Should Safeguard Visitation 
Rights by Provision in Order. — If the court 
does not find that a parent has by conduct 
forfeited the right of visitation and does not find 
that the exercise of the right would be detri- 
mental to the best interest and welfare of the 
child, the court should safeguard the parent’s 
visitation rights by a provision in the order 
defining and establishing the time, place and 
conditions under which such visitation rights 
may be exercised. In re Stancil, 10 N.C. App. 
545, 179 S.E.2d 844 (1971). 

Enforcement of Visitation Orders. — 
Trial judges in this State have authority to 
enforce orders providing for visitation by the 
methods set forth in this section, that is, by 
contempt proceedings and by injunction. 
Appert v. Appert, 80 N.C. App. 27, 341 S.E.2d 
342 (1986). 

Receipt of Support May Not Be Condi- 
tioned on Visitation. — A trial judge does not 
have authority to condition a minor child’s 
receipt of support paid by the noncustodial 
parent on compliance with court-ordered visi- 
tation allowed the noncustodial parent by or- 
dering that child support paid by defendant be 
placed in escrow if minor child fails or refuses 
to abide by the visitation privileges allowed 
defendant. Appert v. Appert, 80 N.C. App. 27, 
341 S.E.2d 342 (1986). 

District court was authorized to grant 
the father of an illegitimate child visita- 
tion privileges and to punish the mother for 
refusing to allow the father to visit his illegiti- 
mate child. Conley v. Johnson, 24 N.C. App. 
122, 210 S.E.2d 88 (1974). 

Grant of Visitation Rights to Homosex- 
ual Father. — The trial court did not err in 
granting a father who was homosexual unsu- 
pervised overnight visitation rights with his 
minor son. Woodruff v. Woodruff, 44 N.C. App. 
350, 260 S.E.2d 775 (1979). 

Grandparents May Not Be Awarded Vis- 
itation Rights When Custody Is Not in 
Issue. — While subsection (b1) of this section 
authorizes the court to provide for the visita- 
tion rights of grandparents when the custody of 
minor children is being litigated, it does not 
authorize the court to enter such an order when 
the custody of the children is not in issue. 
Moore v. Moore, 89 N.C. App. 351, 365 S.E.2d 
662 (1988). 

This section and §§ 50-13.5 and 50-13.2A 
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must be read in conjunction with § 50-13.1(a) 
so as to harmonize them and give effect to a 
consistent legislative policy. Under them, a 
grandparent’s right to visitation arises either in 
the context of an ongoing custody proceeding or 
where the minor child is in the custody of a 
stepparent or a relative. McIntyre v. McIntyre, 
341 N.C. 629, 461 S.E.2d 745 (1995). 

As parents with lawful custody of their 
children have the prerogative of deter- 
mining with whom they shall associate. 
Moore v. Moore, 89 N.C. App. 351, 365 S.E.2d 
662 (1988). 


V. WISHES OF CHILD. 


Wishes of Child of Sufficient Age Are 
Entitled to Weight. — The wishes of a child of 
sufficient age to exercise discretion in choosing 
a custodian are entitled to considerable weight 
when the contest is between the parents, but 
are not controlling. Hinkle v. Hinkle, 266 N.C. 
189, 146 S.E.2d 73 (1966); In re Stancil, 10 N.C. 
App. 545, 179 S.E.2d 844 (1971); Falls v. Falls, 
52 N.C. App. 203, 278 S.E.2d 546, cert. denied, 
304 N.C. 390, 285 S.E.2d 831 (1981). 

A child may be a competent witness and 
ought to be examined in that character. Indeed, 
being the party mainly concerned, he has a 
right to make a statement to the court as to his 
feelings and wishes upon the matter. This 
ought to be allowed serious consideration by 
the court, in the exercise of its discretion. 
Kearns v. Kearns, 6 N.C. App. 319, 170 S.E.2d 
1382 (1969), overruled on other grounds, 
Stephenson v. Stephenson, 55 N.C. App. 250, 
285 S.E.2d 281 (1982). 

In making the weighty choice of awarding 
custody, the judge may properly consider the 
preference or wishes of a child of suitable age 
and discretion. In re Peal, 305 N.C. 640, 290 
S.E.2d 664 (1982). 

As to the courts’ consideration of the wishes 
of a child of suitable age, see also In re 
Gwaltney, 68 N.C. App. 686, 315 S.E.2d 750 
(1984). 

Because Child’s Wishes Will Aid Deter- 
mination of His Best Interests. — The 
child’s wishes will be one factor considered by 
the court in determining his custody, usually 
not because of any legal right in the child to 
have his wishes granted, but because the con- 
sideration of such wishes will aid the court in 
making a custodial decree which is for the best 
interests and welfare of the child. Brooks v. 
Brooks, 12 N.C. App. 626, 184 S.E.2d 417 
(1971). 

But Such Wishes Are Not Controlling. — 
When a child has reached the age of discretion, 
the court may consider the preference or wishes 
of the child to live with a particular person. A 
child has attained an age of discretion when it 
is of an age and capacity to form an intelligent 
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or rational view on the matter. The expressed 
wish of a child of discretion is, however, never 
controlling upon the court, since the court must 
yield in all cases to what it considers to be the 
child’s best interests, regardless of the child’s 
personal preference. Hinkle v. Hinkle, 266 N.C. 
189, 146 S.E.2d 73 (1966). 

Although the preference of a child of discre- 
tion would seem to have its greatest weight 
when the controversy is between the parents 
and both are fit persons, the child’s wishes are 
only entitled to consideration and are not con- 
trolling. Brooks v. Brooks, 12 N.C. App. 626, 
184 S.E.2d 417 (1971). 

And Weight to Be Given Child’s Testi- 
mony Is for the Court. — A child has a right 
to have his testimony heard. However, the 
weight to be attached to such testimony is 
within the discretion of the trial judge. Kearns 
v. Kearns, 6 N.C. App. 319, 170 S.E.2d 1382 
(1969), overruled on other grounds, Stephenson 
v. Stephenson, 55 N.C. App. 250, 285 S.E.2d 281 
(1982). 

Lack of Findings as to Child’s Prefer- 
ences Insufficient to Upset Award. — Fail- 
ure of the court to include a finding as to the 
preferences of the minor child is insufficient to 
upset its order of award of custody. Brooks v. 
Brooks, 12 N.C. App. 626, 184 S.E.2d 417 
(1971). 

Ten Year Old. — A child’s preference as to 
who shall have his custody is not controlling; 
however, the trial judge should consider the 
wishes of a 10-year-old child in making his 
determination. In re Stancil, 10 N.C. App. 545, 
179 S.E.2d 844 (1971). 

Where the contest is between a parent 
and one not connected by blood to the 
child, the desire of the child will not ordinarily 
prevail over the natural right of the parent, 
unless essential to the child’s welfare. In re 
Stancil, 10 N.C. App. 545, 179 S.E.2d 844 
(1971). 


VI. DISCRETION OF TRIAL COURT. 


Determining the custody of minor chil- 
dren is never the province of a jury; it is 
that of the judge of the court in which the 
proceeding is pending. Stanback v. Stanback, 
270 N.C. 497, 155 S.E.2d 221 (1967). 

The question of custody is one ad- 
dressed to the trial court. Hinkle v. Hinkle, 
266 N.C. 189, 146 S.E.2d 73 (1966). 

Trial Judge Is Vested with Broad Discre- 
tion. — The trial judge, who has the opportu- 
nity to see and hear the parties and the wit- 
nesses, is vested with broad discretion in cases 
involving custody of children. Blackley v. 
Blackley, 285 N.C. 358, 204 S.E.2d 678 (1974); 
Pruneau v. Sanders, 25 N.C. App. 510, 214 
S.E.2d 288, cert. denied, 287 N.C. 664, 216 
S.E.2d 911 (1975); Goodson v. Goodson, 32 N.C. 
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App. 76, 231 S.E.2d 178 (1977); Sheppard v. 
Sheppard, 38 N.C. App. 712, 248 S.E.2d 871 
(1978), cert. denied, 296 N.C. 586, 254 S.E.2d 
34 (1979); In re Peal, 305 N.C. 640, 290 S.E.2d 
664 (1982). 

While the welfare of the child is always to be 
treated as the paramount consideration, wide 
discretionary power is necessarily vested in the 
trial court in reaching decisions in particular 
cases. Griffin v. Griffin, 237 N.C. 404, 75 S.E.2d 
133 (1953); Swicegood v. Swicegood, 270 N.C. 
278, 154 S.E.2d 324 (1967); In re Moore, 8 N.C. 
App. 251, 174 S.E.2d 185 (1970); Green v. 
Green, 54 N.C. App. 571, 284 S.E.2d 171 (1981). 

The trial court has broad discretion in decid- 
ing child custody cases. Paschall v. Paschall, 21 
N.C. App. 120, 203 S.E.2d 337 (1974). 

The trial judge is vested with broad discre- 
tion in child custody cases. The “paramount 
consideration” which limits this discretion is 
the welfare and needs of the children. Phillips 
v. Choplin, 65 N.C. App. 506, 309 S.E.2d 716 
(1983). 

The trial judge is vested with broad discre- 
tion in child custody cases, and that discretion 
must be exercised to serve the welfare and 
needs of the children. Woncik v. Woncik, 82 
N.C. App. 244, 346 S.E.2d 277 (1986). 

And His Decision Will Not Be Upset Ab- 
sent Abuse. — The decision to award custody 
of a minor is vested in the discretion of the trial 
judge, who has the opportunity to see the 
parties in person and to hear the witnesses, 
and his decision ought not to be upset on appeal 
absent a clear showing of abuse of discretion. In 
re Pitts, 2 N.C. App. 211, 162 S.E.2d 524 (1968); 
In re Morrison, 6 N.C. App. 47, 169 S.E.2d 228 
(1969); In re Moore, 8 N.C. App. 251, 174 S.E.2d 
135 (1970); In re Stancil, 10 N.C. App. 545, 179 
S.E.2d 844 (1971); Jarman v. Jarman, 14 N.C. 
App. 531, 188 S.E.2d 647, cert. denied, 281 N.C. 
622, 190 S.E.2d 465 (1972); In re Cox, 17 N.C. 
App. 687, 195 S.E.2d 132, cert. denied, 283 N.C. 
585, 196 S.E.2d 809 (1973); King v. Demo, 40 
N.C. App. 661, 253 S.E.2d 616 (1979); Wilson v. 
Williams, 42 N.C. App. 348, 256 S.E.2d 516 
(1979); Comer v. Comer, 61 N.C. App. 324, 300 
S.E.2d 457 (1983); Campbell v. Campbell, 63 
N.C. App. 113, 304 S.E.2d 262, cert. denied, 309 
N.C. 460, 307 S.E.2d 362 (1983); Plemmons vy. 
Stiles, 65 N.C, App. 341, 309 S.E.2d 504 (1983). 

Where trial judge enters a custody order that 
in his judgment is in the best interest of the 
child, the appellate division should not reverse 
that judgment and hold, as a matter of law, that 
the trial judge was obliged to have reached a 
different opinion, in the absence of a clear 
showing of abuse of discretion. Decisions in 
custody cases are never easy, and the trial 
judge has the opportunity to see the parties in 
person and to hear the witnesses. He can detect 
tenors, tones and flavors that are lost in the 
bare printed record read months later by appel- 
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late judges. Newsome v. Newsome, 42 N.C. App. 
416, 256 S.E.2d 849 (1979). 

If Supported by Competent Evidence. — 
The trial judge’s decision as to custody will not 
be upset, in the absence of a clear abuse of 
discretion, if his findings are supported by 
competent evidence. Sheppard v. Sheppard, 38 
N.C. App. 712, 248 S.E.2d 871 (1978), cert. 
denied, 296 N.C. 586, 254 S.E.2d 34 (1979); 
Comer v. Comer, 61 N.C. App. 324, 300 S.E.2d 
457 (1983). 

The question of custody is one addressed to 
the trial court, and the court’s decision will be 
upheld if supported by competent evidence. 
Roberts v. Short, 6 N.C. App. 419, 169 S.E.2d 
910 (1969); Brandon v. Brandon, 10 N.C. App. 
457,179 S.E.2d 177 (1971). 

The trial judge is present where he can 
observe and hear the parties and their wit- 
nesses, and ordinarily his decision on custody 
will be upheld if supported by competent evi- 
dence. In re McCraw Children, 3 N.C. App. 390, 
165 S.E.2d 1 (1969). 

Instead of applying an inflexible rule, 
the court must consider all facts of the case 
and decide the issue in accordance with the best 
interests of the child. Paschall v. Paschall, 21 
N.C. App. 120, 203 S.E.2d 337 (1974). 

Discretion to Allow Grandparent’s Visi- 
tation Rights. — Although the trial judge 
determined that the appellant-defendant 
would continue to have primary custody of the 
children, it was entirely within the trial judge’s 
discretion to allow the grandparents’ visitation 
rights based on the best interest of the children. 
Kerns v. Southern, 100 N.C. App. 664, 397 
S.E.2d 651 (1990). 

Nature of Evidence. — An order for cus- 
tody should be entered only after the most 
careful consideration, and only after the court 
has had the benefit of more reliable evidence 
than is usually afforded by affidavits. In re 
Griffin, 6 N.C. App. 375, 170 S.E.2d 84 (1969). 


VII. FINDINGS OF FACT. 


Trial Court Must Make Findings of Fact. 
— To support an award of custody, the judg- 
ment of the trial court should contain findings 
of fact which sustain the conclusion of law that 
custody of the child is awarded to the person 
who will best promote the interest and welfare 
of the child. Montgomery v. Montgomery, 32 
N.C. App. 154, 231 S.E.2d 26 (1977); Green v. 
Green, 54 N.C. App. 571, 284 S.E.2d 171 (1981); 
Story v. Story, 57 N.C. App. 657, 291 S.E.2d 923 
(1982). 

Before awarding custody of a child to a par- 
ticular party, the trial court must conclude as a 
matter of law that the award of custody to that 
particular party will best promote the interest 
and welfare of the child. Findings of fact as to 
the characteristics of the competing parties 
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must be made to support the necessary conclu- 
sion of law. These findings may concern physi- 
cal, mental, or financial fitness or any other 
factors brought out in the evidence and rele- 
vant to the issue of the welfare of the child. 
Steele v. Steele, 36 N.C. App. 601, 244 S.E.2d 
466 (1978). 

To support an award of custody, the judgment 
of the trial court should contain findings of fact 
which sustain the conclusion of law that cus- 
tody of the child is awarded to the person who 
will best promote the interest and welfare of 
the child; the conclusion of law determinative of 
the custody is not, therefore, that the person 
gaining custody is a fit and proper person to 
have custody, but which party will best promote 
the interest and welfare of the child. Green v. 
Green, 54N.C. App. 571, 284 S.E.2d 171 (1981). 

Which Must Be More Than Mere 
Conclusory Statements. — A custody order is 
fatally defective where it fails to make detailed 
findings of fact from which an appellate court 
can determine that the order is in the best 
interest of the child, and custody orders are 
routinely vacated where the findings of fact 
consist of mere conclusory statements that the 
party being awarded custody is a fit and proper 
person to have custody and that it will be in the 
best interests of the child to award custody to 
that person. Dixon y. Dixon, 67 N.C. App. 78, 
312 S.E.2d 669 (1984). 

And Must Resolve Questions Raised by 
Evidence. — Findings bearing on the party’s 
fitness to have care, custody and control of the 
child and findings as to the best interests of the 
child must resolve all questions raised by the 
evidence pertaining thereto. Green v. Green, 54 
N.C. App. 571, 284 S.E.2d 171 (1981). 

But the trial judge is not required to find 
all the facts shown by the evidence. It is 
sufficient if enough material facts are found to 
support the judgment. In re Stancil, 10 N.C. 
App. 545, 179 S.E.2d 844 (1971); Green v. 
Green, 54 N.C. App. 571, 284 S.E.2d 171 (1981). 

Findings of Fact Insufficient. — Without 
a finding of a substantial change of circum- 
stances, a modification based solely on the 
ground that the defendant mother was over- 
protective was improper. Benedict v. Coe, 117 
N.C. App. 369, 451 S.E.2d 320 (1994). 

Court’s findings may concern physical, 
mental, or financial fitness or any other 
factors brought out by the evidence and rele- 
vant to the issue of the welfare of the child. 
Story v. Story, 57 N.C. App. 509, 291 S.E.2d 923 
(1982). 

Failure to Make Findings Is Error. — It is 
error for the court granting a decree of divorce 
to award the custody of a child without findings 
of fact from which it could be determined that 
the order was adequately supported by compe- 
tent evidence and was for the best interest of 
the child. Swicegood v. Swicegood, 270 N.C. 
278, 154 S.E.2d 324 (1967). 
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And Will Necessitate Remand. — When 
the trial court fails to find facts so that the 
reviewing court can determine that the order is 
adequately supported by competent evidence 
and the welfare of the child subserved, then the 
order entered thereon must be vacated and the 
case remanded for detailed findings of fact. 
Crosby v. Crosby, 272 N.C. 235, 158 S.E.2d 77 
(1967); In re Moore, 8 N.C. App. 251, 174 S.E.2d 
135 (1970); Austin v. Austin, 12 N.C. App. 286, 
183 S.E.2d 420 (1971); Hampton v. Hampton, 
29 N.C. App. 342, 224 S.E.2d 197 (1976); In re 
Kowalzek, 37 N.C. App. 364, 246 S.E.2d 45, 
cert. denied, 295 N.C. 734, 248 S.E.2d 863 
(1978); Green v. Green, 54 N.C. App. 571, 284 
S.E.2d 171 (1981). 

An order awarding custody of a child to the 
father, without any findings of fact other than a 
recital that the court had previously awarded 
custody to the father in a proceeding under 
former § 17-39, was fatally defective, and the 
case would be remanded for detailed findings of 
fact. Swicegood v. Swicegood, 270 N.C. 278, 154 
S.E.2d 324 (1967). 

Court’s Findings Are Conclusive If Sup- 
ported by Evidence. — The findings of the 
trial court in regard to the custody of children 
are conclusive when supported by competent 
evidence. Swicegood v. Swicegood, 270 N.C. 
278, 154 S.E.2d 324 (1967); In re Moore, 8 N.C. 
App. 251, 174 S.E.2d 135 (1970); Hampton v. 
Hampton, 29 N.C. App. 342, 224 S.E.2d 197 
(1976). 

Findings of fact by the trial court in a pro- 
ceeding to determine the custody of a minor 
child ordinarily are conclusive when based on 
competent evidence. Griffin v. Griffin, 237 N.C. 
404, 75 S.E.2d 133 (1958). 

In a hearing to determine the right to custody 
of the children of the marriage, the court’s 
findings of fact are conclusive if supported by 
competent evidence. Thomas v. Thomas, 259 
N.C. 461, 130 S.E.2d 871 (1963). 

And Are Binding on the Appellate 
Courts. — The trial judge’s findings of fact in 
custody orders are binding on the appellate 
courts if supported by competent evidence. 
Blackley v. Blackley, 285 N.C. 358, 204 S.E.2d 
678 (1974). 

And Will Not Be Disturbed Thereby. — 
The court’s findings of fact as to the care and 
custody of children will not be disturbed when 
supported by competent evidence, even though 
the evidence be conflicting. Crosby v. Crosby, 
272 N.C. 235, 158 S.E.2d 77 (1967); In re 
Stancil, 10 N.C. App. 545, 179 S.E.2d 844 
(1971). 

The normal rule in regard to the custody of 
children is that where there is competent evi- 
dence to support a judge’s finding of fact, a 
judgment supported by such findings will not 
be disturbed on appeal; however, the facts 
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found must be adequate for the appellate court 
to determine that the judgment is substanti- 
ated by competent evidence. Green v. Green, 54 
N.C. App. 571, 284 S.E.2d 171 (1981). 

Even When Evidence Is Conflicting. — 
The findings of the trial judge regarding cus- 
tody and support are conclusive when sup- 
ported by competent evidence, even when the 
evidence is conflicting, the standard for dis- 
turbing the trial judge’s decision on appeal 
being a clear showing of abuse of discretion. 
Dixon v. Dixon, 67 N.C. App. 122, 312 S.E.2d 
669 (1984). 

Conclusory Statements Held Inade- 
quate. — For a case setting forth a visitation 
order and holding that order to be conclusive 
and not supported by adequate findings of fact, 
see Kerns v. Southern, 100 N.C. App. 664, 397 
S.E.2d 651 (1990). 

But an order may contain extensive 
findings and still be fatally defective when 
not supported by the evidence. Dixon v. 
Dixon, 67 N.C. App. 122, 312 S.E.2d 669 (1984). 

Use of Fifth Amendment Privilege. — 
Father could not take advantage of the pre- 
sumption that it is in the best interest of the 
child to be in the custody of his natural parent 
by introducing evidence of his fitness and then 
invoking his Fifth Amendment privilege 
against self-incrimination when questioned 
about his illegal drug activity. Qurneh v. Colie, 
122 N.C. App. 553, 471 S.E.2d 433 (1996). 

Where the father failed to make a showing of 
fitness and the court could not determine his 
fitness because of his assertion of the Fifth 
Amendment, the court acted properly in dis- 
missing his claim for custody. Qurneh v. Colie, 
122 N.C. App. 553, 471 S.E.2d 433 (1996). 


Vill. EFFECT OF VERDICTS, 
SEPARATION AGREE- 
MENTS AND CON- 
SENT JUDGMENTS. 


Verdict in Divorce Action Is Not Control- 
ling. — The verdict in a divorce action can be 
an important factor in the judge’s consideration 
of an award of custody, but it is not legally 
controlling. It is merely one of the circum- 
stances for him to consider, along with all other 
relevant factors. Stanback v. Stanback, 270 
N.C. 497, 155 S.E.2d 221 (1967). 

Nor Are Separation Agreements and 
Consent Judgments Based Thereon. — 
Valid separation agreements, including consent 
judgments based on such agreements with re- 
spect to marital rights, are not final and bind- 
ing as to the custody of minor children or as to 
the amount to be provided for the support and 
education of such minor children. Fuchs v. 
Fuchs, 260 N.C. 635, 133 S.E.2d 487 (1963); 
Hinkle v. Hinkle, 266 N.C. 189, 146 S.E.2d 73 
(1966). 
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While the marital and property rights of the 
parties under the provisions of a valid separa- 
tion agreement cannot be ignored or set aside 
by the court without the consent of the parties, 
such agreements are not final and binding as to 
the custody of minor children or as to the 
amount to be provided for the support and 
education of such minor children. Soper v. 
Soper, 29 N.C. App. 95, 223 S.E.2d 560 (1976). 

And Court Is Not Precluded Thereby 
from Acting Under This Section. — A deed 
of separation between husband and wife con- 
taining an agreement for the custody of their 
minor child does not preclude the court, upon 
granting a decree for absolute divorce in a suit 
brought subsequent to the deed of separation, 
from awarding the custody of the child in ac- 
cordance with this section. In re Albertson, 205 
N.C. 742, 172 S.E. 411 (1934). 

The fact that petitioner agreed when separa- 
tion took place between herself and her hus- 
band that the custody of their child should 
remain with the father was not binding on the 
court. Finley v. Sapp, 288 N.C. 114, 76 S.E.2d 
350 (1953). 

As no agreement between spouses will 
deprive the court of its inherent and stat- 
utory authority to protect the interests and 
provide for the welfare of infants. The parties 
may bind themselves by separate agreement or 
by a consent judgment, but they cannot thus 
withdraw the children of the marriage from the 
protective custody of the court. State v. Duncan, 
222 N.C. 11, 21 S.E.2d 822 (1942); Fuchs v. 
Fuchs, 260 N.C. 635, 133 S.E.2d 487 (1963). 

Provisions in a deed of separation for support 
of the minor children of the marriage, entered 
as a consent judgment by the court, cannot 
deprive the court of its inherent and statutory 
authority to protect the interests and provide 
for the welfare of the infants; therefore, judg- 
ment increasing the allowance for the minor 
children upon findings of a change of circum- 
stances warranting such increase would be 
affirmed. Bishop v. Bishop, 245 N.C. 573, 96 
S.E.2d 721 (1957). 

The child is not a party to a separation 
agreement, and the parents cannot contract 
away the jurisdiction of the court, which is 
always alert in the discharge of its duty to- 
wards its wards, the children of the State 
whose personal property interests require pro- 
tection. State v. Duncan, 222 N.C. 11, 21 S.E.2d 
822 (1942). 

It is the court’s duty to award custody in 
accordance with the best interests of the child, 
and no agreement, consent or condition be- 
tween the parents can interfere with this duty 
or bind the court. Spence v. Durham, 283 N.C. 
671, 198 S.E.2d 537 (1973), cert. denied, 415 
U:8.9918; 94. S.°Ct. 1417; 89%." Ed.2d"473 
(1974). 

But provisions of a valid separation 
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agreement, and a consent judgment based 
thereon, cannot be ignored or set aside by 
the court without the consent of the parties. 
Fuchs v. Fuchs, 260 N.C. 635, 133 S.E.2d 487 
(1963); Hinkle v. Hinkle, 266 N.C. 189, 146 
S.E.2d 73 (1966). 

A valid separation agreement cannot be ig- 
nored or set aside by the court without the 
consent of the parties. Winborne v. Winborne, 
41 N.C. App. 756, 255 S.E.2d 640, cert. denied, 
298 N.C. 305, 259 S.E.2d 918 (1979). 

And Parties Are Bound Thereby Until 
Court Orders Otherwise. — Where judg- 
ment by confession purported to grant custody 
of child to one party, this judgment did not 
deprive the district court of jurisdiction to de- 
termine custody, but the parties, having agreed 
to it, were bound by its provisions until the 
court made some order for custody. Pierce v. 
Pierce, 58 N.C. App. 815, 295 S.E.2d 247 (1982). 

Presumption as to Amount Mutually 
Agreed upon in Separation Agreement. — 
Where parties to a separation agreement agree 
upon the amount of the support and mainte- 
nance of their minor children, there is a pre- 
sumption, in the absence of evidence to the 
contrary, that the amount mutually agreed 
upon is just and reasonable, and upon motion 
for an increase in such allowance, a court is not 
warranted in ordering an increase in the ab- 
sence of any evidence of a change of conditions. 
Soper v. Soper, 29 N.C. App. 95, 223 S.E.2d 560 
(1976). 

There is a presumption, in the absence of 
evidence to the contrary, that the amount mu- 
tually agreed upon in a separation agreement 
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is just and reasonable. Winborne v. Winborne, 
41 N.C. App. 756, 255 S.E.2d 640, cert. denied, 
298 N.C. 305, 259 S.E.2d 918 (1979). 

Party to Separation Agreement Not Pre- 
cluded from Bringing Action. — When a 
case is properly before it, the court has the duty 
to award custody in accordance with the best 
interests of the child, and no agreement, con- 
sent or condition between the parents can in- 
terfere with this duty or bind the court. Thus, 
the existence of a valid separation agreement 
containing provisions relating to the custody 
and support of minor children does not prevent 
one of the parties to the agreement from insti- 
tuting an action for a judicial determination of 
those same matters. Winborne v. Winborne, 41 
N.C. App. 756, 255 S.E.2d 640, cert. denied, 298 
N.C. 305, 259 S.E.2d 918 (1979). 

Where judgment by confession placed 
custody issue before the court so that it 
retained jurisdiction to determine custody, it 
was error not to abate the subsequent action for 
custody. Pierce v. Pierce, 58 N.C. App. 815, 295 
S.E.2d 247 (1982). 

Effect of Custody Award on Consent 
Judgment. — Where a consent judgment in an 
action for a divorce a mensa operated as a gift 
to the wife of an estate in the husband’s land, 
the fact that the court awarded custody of the 
children did not affect it. Morris v. Patterson, 
180 N.C. 484, 105 S.E. 25 (1920). 

Trial court did not abuse its discretion 
in awarding joint custody to both parties. 
Church v. Church, 119 N.C. App. 436, 458 
S.E.2d 732 (1995). 


§ 50-13.2A. Action for visitation of an adopted grandchild. 


A biological grandparent may institute an action or proceeding for visitation 
rights with a child adopted by a stepparent or a relative of the child where a 
substantial relationship exists between the grandparent and the child. Under 
no circumstances shall a biological grandparent of a child adopted by adoptive 
parents, neither of whom is related to the child and where parental rights of 
both biological parents have been terminated, be entitled to visitation rights. 
A court may award visitation rights if it determines that visitation is in the 
best interest of the child. An order awarding visitation rights shall contain 
findings of fact which support the determination by the judge of the best 
interest of the child. Procedure, venue, and jurisdiction shall be as in an action 
for custody. (1985, c. 575, s. 2.) 


Editor’s Note. — Session Laws 1985, c. 575, 
s. 5 made this section effective October 1, 1985, 
and applicable to pending litigation and actions 


or proceedings filed on or after that date, 
whether the adoption was final before or after 
October 1, 1985. 


CASE NOTES 


There is a reasonable basis for the clas- 
sification elicited in this section, and there- 
fore, the classification does not violate the 


equal protection guarantees of either the State 
or federal Constitutions. Hedrick v. Hedrick, 90 
N.C. App. 151, 368 S.E.2d 14, cert. denied, 323 
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N.C. 178, 373 S.E.2d 108 (1988). 

This section must be read in pari 
materia with § 50-13.7(a), which therefore 
requires a showing of a substantial change of 
circumstances. Hedrick v. Hedrick, 90 N.C. 
App. 151, 368 S.E.2d 14, cert. denied, 323 N.C. 
173, 373 S.E.2d 108 (1988). 

Trial court did not err in allowing 
grandparents to intervene in adoption 
proceeding pursuant to this section with- 
out holding a preliminary evidentiary hearing 
to determine whether a substantial relation- 
ship existed between the movants and grand- 
children, where the trial judge addressed the 
issue of whether the grandparents had a right 
to intervene based on the pleadings before it, 
and without the necessity of a preliminary 
hearing the trial court made a preliminary 
determination that the grandparents had a 
right to intervene. Hedrick v. Hedrick, 90 N.C. 
App. 151, 368 S.E.2d 14, cert. denied, 323 N.C. 
178, 373 S.E.2d 108 (1988). 

Standing to Bring Action Based on Sub- 
stantial Relationship. — The grandmother 
had standing under this section to seek visita- 
tion rights with her grandchildren, where the 
children were adopted by their biological aunt 
and her husband, and the grandmother had a 
substantial relationship with the children, in 
that she had helped raise them from birth and 
they had lived with her for eight months prior 
to the adoption. Hill v. Newman, — N.C. App. 
—, 509 S.E.2d 226 (1998). 

Evidence held sufficient to support the 
trial court’s conclusion that grandparents had 
established a substantial relationship with 
their grandchildren. Hedrick v. Hedrick, 90 
N.C. App. 151, 368 S.E.2d 14, cert. denied, 323 
N.C. 178, 373 S.E.2d 108 (1988). 

Custody Must Be at Issue. — Sections 
50-13.2, 50-13.5, and this section must be read 
in conjunction with § 50-13.1(a) so as to har- 
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monize them and give effect to a consistent 
legislative policy. Under them, a grandparent’s 
right to visitation arises either in the context of 
an ongoing custody proceeding or where the 
minor child is in the custody of a stepparent or 
a relative. McIntyre v. McIntyre, 341 N.C. 629, 
461 S.E.2d 745 (1995). 

There existed substantial change of cir- 
cumstances when visitation rights of 
grandparents arbitrarily terminated by 
the natural mother when the grandparents had 
established a continuing substantial relation- 
ship with their grandchildren since the entry of 
earlier custody order, and based upon that, the 
court found sufficient facts to justify its conclu- 
sion that it was in the best interest of the 
grandchildren to maintain a continuing rela- 
tionship with the grandparents through the 
granting of visitation privileges. Hedrick v. 
Hedrick, 90 N.C. App. 151, 368 S.E.2d 14, cert. 
denied, 323 N.C. 173, 373 S.E.2d 108 (1988). 

Where adoption of two grandchildren 
by stepfather not finalized until one month 
after the entry of the judgment awarding 
grandparents visitation, whatever rights he 
was to gain in becoming an adoptive parent had 
not vested at the time of the hearing, and 
therefore the adjudication of the issues before 
the court did not require his presence in the 
suit. Hedrick v. Hedrick, 90 N.C. App. 151, 368 
e.H.2d) 14. cert: demiedir 323 N.C. 173, 373 
S.E.2d 108 (1988). 

Trial court’s findings of fact held to es- 
tablish fitness of the grandparents and that 
the welfare of the children would be subserved 
by granting them visitation. Hedrick  v. 
Hedrick, 90 N.C. App. 151, 368 S.E.2d 14, cert. 
denied, 323 N.C. 173, 373 S.E.2d 108 (1988). 

Cited in Ray v. Ray, 103 N.C. App. 790, 407 
S.E.2d 592 (1991); Fisher v. Fisher, 124 N.C. 
App. 442, 477 S.E.2d 251 (1996). 


§ 50-13.3. Enforcement of order for custody. 


(a) An order providing for the custody of a minor child is enforceable by 


proceedings for civil contempt, and its disobedience may be punished by 
proceedings for criminal contempt, as provided in Chapter 5A, Contempt, of 
the General Statutes. 

Notwithstanding the provisions of G.S. 1-294, an order pertaining to child 
custody which has been appealed to the appellate division is enforceable in the 
trial court by proceedings for civil contempt during the pendency of the appeal. 
Upon motion of an aggrieved party, the court of the appellate division in which 
the appeal is pending may stay any order for civil contempt entered for child 
custody until the appeal is decided, if justice requires. 

(b) Any court of this State having jurisdiction to make an award of custody 
of a minor child in an action or proceeding therefor, shall have the power of 
injunction in such action or proceeding as provided in Article 37 of Chapter 1 
of the General Statutes and G.S. 1A-1, Rule 65. (1967, c. 11538, s. 2; 1969, c. 895, 
SPIO MOTT re! 71s 26" 1988 c6n 530.8029) 
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CASE NOTES 


Editor’s Note. — Some of the cases cited 
below were decided under subsection (a) of this 
section as it read prior to the 1977 amendment, 
which subsection formerly provided for punish- 
ment as for contempt of the “willful disobedi- 
ence” of custody orders. 

Jurisdiction. — Under North Carolina case 
law, matters of custody, which include visita- 
tion rights under this section, are pending until 
the death of one of the parties or until the child 
reaches the age of majority. The hands of the 
courts would be effectively tied if they had no 
jurisdiction to enforce the orders they enter. 
Beck v. Beck, 64 N.C. App. 89, 306 S.E.2d 580 
(1983). 

Only Willful Disobedience May Be Pun- 
ished. — A failure to obey an order of a court 
cannot be punished by contempt proceedings 
unless the disobedience is willful, which im- 
ports knowledge and a stubborn resistance. Cox 
v. Cox, 10 N.C. App. 476, 179 S.E.2d 194 (1971). 

Trial Court Must Find Defendant Pos- 
sessed Means to Comply. — In order to 
punish by contempt proceedings, the trial court 
must find as a fact that the defendant pos- 
sessed the means to comply with orders of the 
court during the period when he was in default. 
Cox v. Cox, 10 N.C. App. 476, 179 S.E.2d 194 
(1971), 

One does not act willfully in failing to comply 
with a judgment if it has not been within his 
power to do so since the judgment was ren- 
dered. Cox v. Cox, 10 N.C. App. 476, 179 S.E.2d 
194 (1971). 

Finding as to Present Ability to Comply. 
— In a contempt proceeding for violation of a 
custody order, no specific finding was required 
of the trial court as to the defendant’s present 
ability to comply with the order, although there 
was in fact plenary evidence introduced to 
justify such a finding. Lee v. Lee, 37 N.C. App. 
371, 246 S.E.2d 49 (1978). 

Where the court enters judgment as for civil 
contempt, the court must not only find failure 
to comply with the order, but must also find 
that the defendant presently possesses the 
means to comply. Cox v. Cox, 10 N.C. App. 476, 
1179'S: E.20d, 19401971). 

Appealability of Contempt Order Where 
Punishment Is Withheld. — Plaintiff was 
entitled to appeal the order of the trial court 
finding that she was in contempt of child cus- 
tody orders, even though the trial court with- 
held punishment and only made the findings a 
part of the record, since to withhold punish- 
ment without further limitation is to retain the 
right to impose it in the future. Under such 
circumstances, the order holding the plaintiff in 
contempt affected a substantial right and was 
therefore appealable. Clark v. Clark, 294 N.C. 
554, 243 S.E.2d 129 (1978). 


Review of Findings of Fact. — In proceed- 
ings for contempt, the facts found by the judge 
are not reviewable except for the purpose of 
passing upon their sufficiency to warrant the 
judgment. Cox v. Cox, 10 N.C. App. 476, 179 
S.E.2d 194 (1971). 

In contempt proceedings, the judge’s findings 
of fact are conclusive on appeal when supported 
by any competent evidence and are reviewable 
only for the purpose of passing on their suffi- 
ciency to warrant the judgment. Clark v. Clark, 
294 N.C. 554, 243 S.E.2d 129 (1978). 

Review in contempt proceedings is lim- 
ited to whether there is competent evidence to 
support findings of fact and whether findings 
support conclusions of law. Walleshauser v. 
Walleshauser, 100 N.C. App. 594, 397 S.E.2d 
371 (1990). | 

In contempt proceedings, findings by the trial 
court with regard to whether a party willfully 
and without sufficient legal excuse or justifica- 
tion violated the terms of a custody order are 
conclusive on appeal when supported by com- 
petent evidence. Lee v. Lee, 37 N.C. App. 371, 
246 S.E.2d 49 (1978). 

Payment of Counsel Fees. — The court is 
vested with broad power when it is authorized 
to punish “as for contempt.” This power in- 
cludes the authority for a district court judge to 
require one whom he has found in willful con- 
tempt of court for failure to comply with a child 
support order entered pursuant to § 50-13.1 et 
seq., to pay reasonable counsel fees to opposing 
counsel as a condition to being purged of con- 
tempt. Blair v. Blair, 8 N.C. App. 61, 173 S.E.2d 
513 (1970). 

Visitation and child support rights are 
independent rights accruing primarily to the 
benefit of the minor child and one is not, and 
may not be made, contingent upon the other. 
Appert v. Appert, 80 N.C. App. 27, 341 S.E.2d 
342 (1986). | 

Receipt of Support May Not Be Condi- 
tioned on Visitation. — A trial judge does not 
have authority to condition a minor child’s 
receipt of support paid by the noncustodial 
parent on compliance with court-ordered visi- 
tation allowed the noncustodial parent by or- 
dering that child support paid by defendant be 
placed in escrow if minor child fails or refuses 
to abide by the visitation privileges allowed 
defendant. Appert v. Appert, 80 N.C. App. 27, 
341 S.E.2d 342 (1986). 

Enforcement of Visitation Orders. — 
Trial judges in this State have authority to 
enforce orders providing for visitation by the 
methods set forth in this section, that is, by 
contempt proceedings and by injunction. 
Appert v. Appert, 80 N.C. App. 27, 341 S.E.2d 
342 (1986). 
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No Authority to Modify Father’s Visita- 
tion Rights. — The trial court was without 
authority to transform a show cause hearing on 
the matter of a wife’s alleged contempt in 
failing to comply with a custody order, on its 
own motion and without notice to the wife, into 
a hearing on the issue of modification of the 
father’s visitation rights as set forth in prior 
orders. Lee v. Lee, 37 N.C. App. 371, 246 S.E.2d 
49 (1978). 

Finding of Contempt Supported by 
Competent Evidence. — Where competent 
evidence supported trial court’s findings of de- 
fendant’s failure to comply with previous visi- 
tation order and of his present ability to comply 
with the order, these findings were conclusive 
on appeal and also supported conclusion of law 
that defendant was in contempt of visitation 
order. Walleshauser v. Walleshauser, 100 N.C. 
App. 594, 397 S.E.2d 371 (1990). 

Violation of Order Pending Appeal. — 
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While an appeal from an order providing for the 
custody of a minor child removes the cause from 
the trial court to the appellate court, and while 
pending the appeal the trial court is without 
jurisdiction to punish for contempt, the taking 
of an appeal does not authorize a violation of 
the custody order. If the custody order is upheld 
by the appellate court, the violation may be 
inquired into when the cause is remanded to 
the trial court. Sturdivant v. Sturdivant, 31 
N.C. App. 341, 229 S.E.2d 318 (1976). 

Applied in Morris v. Morris, 42 N.C. App. 
222, 256 S.E.2d 302 (1979); Plott v. Plott, 65 
N.C. App. 657, 310 S.E.2d 51 (1983). 

Quoted in Mather v. Mather, 70 N.C. App. 
106, 318 S.E.2d 548 (1984). 

Cited in Boston v. Freeman, 6 N.C. App. 736, 
171 S.E.2d 206 (1969); Johnson v. Johnson, 14 
N.C. App. 378, 188 S.E.2d 711 (1972); 
McLemore v. McLemore, 89 N.C. App. 451, 366 
S.E.2d 495 (1988). 


§ 50-13.4. Action for support of minor child. 


(a) Any parent, or any person, agency, organization or institution having 
custody of a minor child, or bringing an action or proceeding for the custody of 
such child, or a minor child by his guardian may institute an action for the 
support of such child as hereinafter provided. 

(b) In the absence of pleading and proof that the circumstances otherwise 
warrant, the father and mother shall be primarily liable for the support of a 
minor child. In the absence of pleading and proof that the circumstances 
otherwise warrant, parents of a minor, unemancipated child who is the 
custodial or noncustodial parent of a child shall share this primary liability for 
their grandchild’s support with the minor parent, the court determining the 
proper share, until the minor parent reaches the age of 18 or becomes 
emancipated. If both the parents of the child requiring support were 
unemancipated minors at the time of the child’s conception, the parents of both 
minor parents share primary liability for their grandchild’s support until both 
minor parents reach the age of 18 or become emancipated. If only one parent 
of the child requiring support was an unemancipated minor at the time of the 
child’s conception, the parents of both parents are liable for any arrearages in 
child support owed by the adult or emancipated parent until the other parent 
reaches the age of 18 or becomes emancipated. In the absence of pleading and 
proof that the circumstances otherwise warrant, any other person, agency, 
organization or institution standing in loco parentis shall be secondarily liable 
for such support. Such other circumstances may include, but shall not be 
limited to, the relative ability of all the above-mentioned parties to provide 
support or the inability of one or more of them to provide support, and the 
needs and estate of the child. The judge may enter an order requiring any one 
or more of the above-mentioned parties to provide for the support of the child 
as may be appropriate in the particular case, and if appropriate the court may 
authorize the application of any separate estate of the child to his support. 
However, the judge may not order support to be paid by a person who is not the 
child’s parent or an agency, organization or institution standing in loco 
parentis absent evidence and a finding that such person, agency, organization 
or institution has voluntarily assumed the obligation of support in writing. The 
preceding sentence shall not be construed to prevent any court from ordering 
the support of a child by an agency of the State or county which agency may be 
responsible under law for such support. 
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(c) Payments ordered for the support of a minor child shall be in such 
amount as to meet the reasonable needs of the child for health, education, and 
maintenance, having due regard to the estates, earnings, conditions, accus- 
tomed standard of living of the child and the parties, the child care and 
homemaker contributions of each party, and other facts of the particular case. 
Payments ordered for the support of a minor child shall be on a monthly basis, 
due and payable on the first day of each month. The requirement that orders 
be established on a monthly basis does not affect the availability of garnish- 
ment of disposable earnings based on an obligor’s pay period. : 

The court shall determine the amount of child support payments by applying 
the presumptive guidelines established pursuant to subsection (cl). However, 
upon request of any party, the Court shall hear evidence, and from the 
evidence, find the facts relating to the reasonable needs of the child for support 
and the relative ability of each parent to provide support. If, after considering 
the evidence, the Court finds by the greater weight of the evidence that the 
application of the guidelines would not meet or would exceed the reasonable 
needs of the child considering the relative ability of each parent to provide 
support or would be otherwise unjust or inappropriate the Court may vary 
from the guidelines. If the court orders an amount other than the amount 
determined by application of the presumptive guidelines, the court shall make 
findings of fact as to the criteria that justify varying from the guidelines and 
the basis for the amount ordered. 

Payments ordered for the support of a child shall terminate when the child 
reaches the age of 18 except: 

(1) If the child is otherwise emancipated, payments shall terminate at 
that time; 

(2) If the child is still in primary or secondary school when the child 
reaches age 18, support payments shall continue until the child 
graduates, otherwise ceases to attend school on a regular basis, fails 
to make satisfactory academic progress towards graduation, or 
reaches age 20, whichever comes first, unless the court in its discre- 
tion orders that payments cease at age 18 or prior to high school 
graduation. 

In the case of graduation, or attaining age 20, payments shall terminate 
without order by the court, subject to the right of the party receiving support 
to show, upon motion and with notice to the opposing party, that the child has 
not graduated or attained the age of 20. 

(cl) Effective July 1, 1990, the Conference of Chief District Judges shall 
prescribe uniform statewide presumptive guidelines for the computation of 
child support obligations of each parent as provided in Chapter 50 or elsewhere 
in the General Statutes and shall develop criteria for determining when, in a 
particular case, application of the guidelines would be unjust or inappropriate. 
Prior to May 1, 1990 these guidelines and criteria shall be reported to the 
General Assembly by the Administrative Office of the Courts by delivering 
copies to the President Pro Tempore of the Senate and the Speaker of the 
House of Representatives. The purpose of the guidelines and criteria shall be 
to ensure that payments ordered for the support of a minor child are in such 
amount as to meet the reasonable needs of the child for health, education, and 
maintenance, having due regard to the estates, earnings, conditions, accus- 
tomed standard of living of the child and the parties, the child care and 
homemaker contributions of each party, and other facts of the particular case. 
The guidelines shall include a procedure for setting child support, if any, in a 
joint or shared custody arrangement which shall refiect the other statutory 
requirements herein. 

Periodically, but at least once every four years, the Conference of Chief 
District Judges shall review the guidelines to determine whether their 
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application results in appropriate child support award amounts. The Confer- 
ence may modify the guidelines accordingly. The Conference shall give the 
Department of Health and Human Services, the Administrative Office of the 
Courts, and the general public an opportunity to provide the Conference with 
information relevant to the development and review of the guidelines. Any 
modifications of the guidelines or criteria shall be reported to the General 
Assembly by the Administrative Office of the Courts before they become 
effective by delivering copies to the President Pro Tempore of the Senate and 
the Speaker of the House of Representatives. The guidelines, when adopted or 
modified, shall be provided to the Department of Health and Human Services 
and the Administrative Office of the Courts, which shall disseminate them to 
the public through local IV-D offices, clerks of court, and the media. 

Until July 1, 1990, the advisory guidelines adopted by the Conference of 
Chief District Judges pursuant to this subsection as formerly written shall 
operate as presumptive guidelines and the factors adopted by the Conference 
of Chief District Judges pursuant to this subsection as formerly written shall 
constitute criteria for varying from the amount of support determined by the 
guidelines. 

(d) In non-IV-D cases, payments for the support of a minor child shall be 
ordered to be paid to the person having custody of the child or any other proper 
person, agency, organization or institution, or to the State Child Support 
Collection and Disbursement Unit, for the benefit of the child. In IV-D cases, 
payments for the support of a minor child shall be ordered to be paid to the 
State Child Support Collection and Disbursement Unit for the benefit of the 
child. 

(d1) For child support orders initially entered on or after January 1, 1994, 
the immediate income withholding provisions of G.S. 110-136.5(c1) shall apply. 

(e) Payment for the support of a minor child shall be paid by lump sum 
payment, periodic payments, or by transfer of title or possession of personal 
property of any interest therein, or a security interest in or possession of real 
property, as the court may order. The court may order the transfer of title to 
real property solely owned by the obligor in payment of arrearages of child 
support so long as the net value of the interest in the property being 
transferred does not exceed the amount of the arrearage being satisfied. In 
every case in which payment for the support of a minor child is ordered and 
alimony or postseparation support is also ordered, the order shall separately 
state and identify each allowance. 

(el) In IV-D cases, the order for child support shall provide that the clerk 
shall transfer the case to another jurisdiction in this State if the IV-D agency 
requests the transfer on the basis that the obligor, the custodian of the child, 
and the child do not reside in the jurisdiction in which the order was issued. 
The IV-D agency shall provide notice of the transfer to the obligor by delivery 
of written notice in accordance with the notice requirements of Chapter 1A-1, 
Rule 5(b) of the Rules of Civil Procedure. The clerk shall transfer the case to 
the jurisdiction requested by the IV-D agency, which shall be a jurisdiction in 
which the obligor, the custodian of the child, or the child resides. Nothing in 
this subsection shall be construed to prevent a party from contesting the 
transfer. 

(f) Remedies for enforcement of support of minor children shall be available 
as herein provided. 

(1) The court may require the person ordered to make payments for the 
support of a minor child to secure the same by means of a bond, 
mortgage or deed of trust, or any other means ordinarily used to 
secure an obligation to pay money or transfer property, or by requiring 
the execution of an assignment of wages, salary or other income due 
or to become due. 
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(2) If the court requires the transfer of real or personal property or an 
interest therein as provided in subsection (e) as a part of an order for 
payment of support for a minor child, or for the securing thereof, the 
court may also enter an order which shall transfer title as provided in 
G.S. 1A-1, Rule 70 and G.S. 1-228. 

(3) The remedy of arrest and bail, as provided in Article 34 of Chapter 1 
of the General Statutes, shall be available in actions for child-support 
payments as in other cases. 

(4) The remedies of attachment and garnishment, as provided in Article 
35 of Chapter 1 of the General Statutes, shall be available in an action 
for child-support payments as in other cases, and for such purposes 
the child or person bringing an action for child support shall be 
deemed a creditor of the defendant. Additionally, in accordance with 
the provisions of G.S. 110-136, a continuing wage garnishment 
proceeding for wages due or to become due may be instituted by 
motion in the original child support proceeding or by independent 
action through the filing of a petition. } 

(5) The remedy of injunction, as provided in Article 37 of Chapter 1 of the 
General Statutes and G.S. 1A-1, Rule 65, shall be available in actions 
for child support as in other cases. 

(6) Receivers, as provided in Article 38 of Chapter 1 of the General 
Statutes, may be appointed in action for child support as in other 
cases. 

(7) A minor child or other person for whose benefit an order for the 
payment of child support has been entered shall be a creditor within 
the meaning of Article 3A of Chapter 39 of the General Statutes 
pertaining to fraudulent conveyances. 

(8) Except as provided in Article 15 of Chapter 44 of the General Statutes, 
a judgment for child support shall not be a lien against real property 
unless the judgment expressly so provides, sets out the amount of the 
lien in a sum certain, and adequately describes the real property 
affected; but past due periodic payments may by motion in the cause 
or by a separate action be reduced to judgment which shall be a lien 
as other judgments. 

(9) An order for the periodic payments of child support is enforceable by 
proceedings for civil contempt, and its disobedience may be punished 
by proceedings for criminal contempt, as provided in Chapter 5A of 
the General Statutes. 

Notwithstanding the provisions of G.S. 1-294, an order for the 
payment of child support which has been appealed to the appellate 
division is enforceable in the trial court by proceedings for civil 
contempt during the pendency of the appeal. Upon motion of an 
aggrieved party, the court of the appellate division in which the appeal 
is pending may stay any order for civil contempt entered for child 
support until the appeal is decided, if justice requires. 

(10) The remedies provided by Chapter 1 of the General Statutes, Article 
28, Execution; Article 29B, Execution Sales; and Article 31, Supple- 
mental Proceedings, shall be available for the enforcement of judg- 
ments for child support as in other cases, but amounts so payable 
shall not constitute a debt as to which property is exempt from 
execution as provided in Article 16 of Chapter 1C of the General 
Statutes. 

(11) The specific enumeration of remedies in this section shall not 
constitute a bar to remedies otherwise available. 

(g) An individual who brings an action or motion in the cause for the support 
of a minor child, and the individual who defends the action, shall provide to the 
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clerk of the court in which the action is brought or the order is issued, the 
individual’s social security number. The child support order shall contain the 
social security number of the parties as evidenced in the support proceeding. 

(h) Child support orders initially entered or modified on and after October 1, 
1998, shall contain the name of each of the parties, the date of birth of each 
party, the social security number of each party, and the court docket number. 
The Administrative Office of the Courts shall transmit to the Department of 
Health and Human Services, Child Support Enforcement Program, on a timely 
basis, the information required to be included on orders under this subsection. 
(A967 9 CHD 3 SQ 190693 crB 9S sees 1975 20% 81421977 en 7A lee 12631979 xc. 
386,55" LOK T9881 cr472'cs 613,°ss) 123; 1983)'e 545 cP 530 Sse 1; 1985 ce 680s: 
17; 1985 (Reg. Sess., 1986), c. 1016; 1989, c. 529, ss. 1, 2; 1989 (Reg. Sess., 
TISO). Cc, LUO. Sec ooo OC oDo TS. te. Oli. S. )Lod. Cold, Soe. JLo, 5. L. 
1997-433, ss. 2.1(a), 2.2, 4.4, 7.1; 1997-443, ss. 11A.118(a), 11A.122; 1998-17, s. 


1; 1998-176, s. 1; 1999-293, ss. 3, 4; 1999-456, s. 13.) 


Local Modification. — Person: 1967, c. 848, 
s. 2. 

Cross References. — As to actions for cus- 
tody and support, see also § 50-13.5 and notes 
thereunder. As to the maintenance of certain 
actions as independent actions, see § 50-19. 
For the North Carolina Child Support Guide- 
lines, effective August 1, 1991, see the Anno- 
tated Rules of North Carolina. As to liens on 
real and personal property of persons owing 
past due child support, see § 44-86. As to 
discharge of liens on property of persons owing 
past due child support, see § 44-87. As to 
legislation deleting the June 30, 1998 expira- 
tion date for all enactments and amendments 
by Session Laws 1997-443, see the editor’s note 
under § 44-86. 

Editor’s Note. — Session Laws 1989 (Reg. 
Sess., 1990), c. 1067, s. 3 provided that prior to 
August 1, 1991, the Conference of Chief District 
Judges should review and make applicable re- 
visions to the presumptive child support guide- 
lines which became effective July 1, 1990. It 
further provided that the purpose for this re- 
view was to ensure that payments ordered were 
sufficient to meet the reasonable needs of the 
child, having due regard for relevant factors, 
and that the conference should give the Depart- 
ment of Human Resources, the Administrative 
Office of the Courts, and the general public an 
opportunity to comment on the new guidelines 
and any proposed changes, and that the Con- 
ference should hold at least one public hearing 
regarding same, with notice to be provided at 
least 30 days in advance. Section 3 of c. 1067 
also provided that the Administrative Office of 
the Courts and the Department of Human 
Resources should compile information and sta- 
tistics regarding new guidelines and file a re- 
port with the General Assembly on or before 
February 1, 1991, and annually thereafter. 

Session Laws 1989, c. 529, ss. 1 and 2, 
amended this section, effective October 1, 1989, 
and applicable to child support orders entered 
or modified on or after that date. 


Session Laws 1989 (Reg. Sess., 1990), c. 1067, 
s. 2, amended this section, effective October 1, 
1990, and applicable to court orders and writ- 
ten agreements entered on or or after that date. 

Session Laws 1998, c. 335, s. 1, amended this 
section effective October 1, 1993, and applica- 
ble to support orders entered on or after that 
date. 

Session Laws 1995, c. 319, which amended 
this section, in s. 12 provides that this act 
applies to civil actions filed on or after October 
1, 1995, and shall not apply to pending litiga- 
tion, or to future motions in the cause seeking 
to modify orders or judgments in effect on 
October 1, 1995. 

This section, prior to the amendment by 
Session Laws 1995, c. 319, read as follows: 
“Action for support of minor child. (a) Any 
parent, or any person, agency, organization or 
institution having custody of a minor child, or 
bringing an action or proceeding for the custody 
of such child, or a minor child by his guardian 
may institute an action for the support of such 
child as hereinafter provided. 

(b) In the absence of pleading and proof that 
the circumstances otherwise warrant, the fa- 
ther and mother shall be primarily liable for 
the support of a minor child, and any other 
person, agency, organization or institution 
standing in loco parentis shall be secondarily 
liable for such support. Such other circum- 
stances may include, but shall not be limited to, 
the relative ability of all the above-mentioned 
parties to provide support or the inability of one 
or more of them to provide support, and the 
needs and estate of the child. The judge may 
enter an order requiring any one or more of the 
above-mentioned parties to provide for the sup- 
port of the child as may be appropriate in the 
particular case, and if appropriate the court 
may authorize the application of any separate 
estate of the child to his support. However, the 
judge may not order support to be paid by a 
person who is not the child’s parent or an 
agency, organization or institution standing in 
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loco parentis absent evidence and a finding that 
such person, agency, organization or institution 
has voluntarily assumed the obligation of sup- 
port in writing. The preceding sentence shall 
not be construed to prevent any court from 
ordering the support of a child by an agency of 
the State or county which agency may be re- 
sponsible under law for such support. 

(c) Payments ordered for the support of a 
minor child shall be in such amount as to meet 
the reasonable needs of the child for health, 
education, and maintenance, having due re- 
gard to the estates, earnings, conditions, accus- 
tomed standard of living of the child and the 
parties, the child care and homemaker contri- 
butions of each party, and other facts of the 
particular case. 

The court shall determine the amount of 
child support payments by applying the pre- 
sumptive guidelines established pursuant to 
subsection (cl). However, upon request of any 
party, the Court shall hear evidence, and from 
the evidence, find the facts relating to the 
reasonable needs of the child for support and 
the relative ability of each parent to provide 
support. If, after considering the evidence, the 
Court finds by the greater weight of the evi- 
dence that the application of the guidelines 
would not meet or would exceed the reasonable 
needs of the child considering the relative abil- 
ity of each parent to provide support or would 
be otherwise unjust or inappropriate the Court 
may vary from the guidelines. If the court 
orders an amount other than the amount deter- 
mined by application of the presumptive guide- 
lines, the court shall make findings of fact as to 
the criteria that justify varying from the guide- 
lines and the basis for the amount ordered. 

Payments ordered for the support of a child 
shall terminate when the child reaches the age 
of 18 except: 

(1) If the child is otherwise emancipated, 
payments shall terminate at that time; 

(2) Ifthe child is still in primary or second- 
ary school when the child reaches age 
18, support payments shall continue 
until the child graduates, otherwise 
ceases to attend school on a regular 
basis, fails to make satisfactory aca- 
demic progress towards graduation, or 
reaches age 20, whichever comes first, 
unless the court in its discretion orders 
that payments cease at age 18 or prior 
to high school graduation. 

In the case of graduation, or attaining age 20, 
payments shall terminate without order by the 
court, subject to the right of the party receiving 
support to show, upon motion and with notice to 
the opposing party, that the child has not grad- 
uated or attained the age of 20. 

(cl) Effective July 1, 1990, the Conference of 
Chief District Judges shall prescribe uniform 
statewide presumptive guidelines for the com- 
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putation of child support obligations of each 
parent as provided in Chapter 50 or elsewhere 
in the General Statutes and shall develop cri- 
teria for determining when, in a particular 
case, application of the guidelines would be 
unjust or inappropriate. Prior to May 1, 1990 
these guidelines and criteria shall be reported 
to the General Assembly by the Administrative 
Office of the Courts by delivering copies to the 
President Pro Tempore of the Senate and the 
Speaker of the House of Representatives. The 
purpose of the guidelines and criteria shall be 
to ensure that payments ordered for the sup- 
port of a minor child are in such amount as to 
meet the reasonable needs of the child for 
health, education, and maintenance, having 
due regard to the estates, earnings, conditions, 
accustomed standard of living of the child and 
the parties, the child care and homemaker 
contributions of each party, and other facts of 
the particular case. The guidelines shall in- 
clude a procedure for setting child support, if 
any, in a joint or shared custody arrangement 
which shall reflect the other statutory require- 
ments herein. 

Periodically, but at least once every four 
years, the Conference of Chief District Judges 
shall review the guidelines to determine 
whether their application results in appropri- 
ate child support award amounts. The Confer- 
ence may modify the guidelines accordingly. 
The Conference shall give the Department of 
Human Resources, the Administrative Office of 
the Courts, and the general public an opportu- 
nity to provide the Conference with information 
relevant to the development and review of the 
guidelines. Any modifications of the guidelines 
or criteria shall be reported to the General 
Assembly by the Administrative Office of the 
Courts before they become effective by deliver- 
ing copies to the President Pro Tempore of the 
Senate and the Speaker of the House of Repre- 
sentatives. The guidelines, when adopted or 
modified, shall be provided to the Department 
of Human Resources and the Administrative 
Office of the Courts, which shall disseminate 
them to the public through local IV-D offices, 
clerks of court, and the media. 

Until July 1, 1990, the advisory guidelines 
adopted by the Conference of Chief District 
Judges pursuant to this subsection as formerly 
written shall operate as presumptive guide- 
lines and the factors adopted by the Conference 
of Chief District Judges pursuant to this sub- 
section as formerly written shall constitute 
criteria for varying from the amount of support 
determined by the guidelines. 

(d) Payments for the support of a minor child 
shall be ordered to be paid to the person having 
custody of the child or any other proper person, 
agency, organization or institution, or to the 
court, for the benefit of such child. 

(d1) For child support orders initially en- 
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tered on or after January 1, 1994, the immedi- 
ate income withholding provisions of G.S. 110- 
136.5(c1) shall apply. 

(e) Payment for the support of a minor child 
shall be paid by lump sum payment, periodic 
payments, or by transfer of title or possession of 
personal property of any interest therein, or a 
security interest in or possession of real prop- 
erty, as the court may order. In every case in 
which payment for the support of a minor child 
is ordered and alimony or alimony pendente 
lite is also ordered, the order shall separately 
state and identify each allowance. 

(f) Remedies for enforcement of support of 
minor children shall be available as herein 
provided. 

(1) The court may require the person or- 
dered to make payments for the sup- 
port of a minor child to secure the 
same by means of a bond, mortgage or 
deed of trust, or any other means ordi- 
narily used to secure an obligation to 
pay money or transfer property, or by 
requiring the execution of an assign- 
ment of wages, salary or other income 
due or to become due. 

(2) Ifthe court requires the transfer of real 
or personal property or an interest 
therein as provided in subsection (e) as 
a part of an order for payment of 
support for a minor child, or for the 
securing thereof, the court may also 
enter an order which shall transfer 
title as provided in G.S. 1A-1, Rule 70 
and G.S. 1-228. 

(3) The remedy of arrest and bail, as pro- 
vided in Article 34 of Chapter 1 of the 
General Statutes, shall be available in 
actions for child-support payments as 
in other cases. 

(4) The remedies of attachment and gar- 
nishment, as provided in Article 35 of 
Chapter 1 of the General Statutes, 
shall be available in an action for 
child-support payments as in other 
cases, and for such purposes the child 
or person bringing an action for child 
support shall be deemed a creditor of 
the defendant. Additionally, in accor- 
dance with the provisions of G.S. 110- 
136, a continuing wage garnishment 
proceeding for wages due or to become 
due may be instituted by motion in the 
original child support proceeding or by 
independent action through the filing 
of a petition. 

(5) The remedy of injunction, as provided 
in Article 37 of Chapter 1 of the Gen- 
eral Statutes and G.S. 1A-1, Rule 65, 
shall be available in actions for child 
support as in other cases. 

(6) Receivers, as provided in Article 38 of 
Chapter 1 of the General Statutes, 
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may be appointed in action for child 
support as in other cases. 

(7) Aminor child or other person for whose 
benefit an order for the payment of 
child support has been entered shall 
be a creditor within the meaning of 
Article 3 of Chapter 39 of the General 
Statutes pertaining to fraudulent con- 
veyances. 

(8) A judgment for child support shall not 
be a lien against real property unless 
the judgment expressly so provides, 
sets out the amount of the lien in a 
sum certain, and adequately describes 
the real property affected; but past due 
periodic payments may by motion in 
the cause or by a separate action be 
reduced to judgment which shall be a 
lien as other judgments. 

(9) An order for the periodic payments of 
child support is enforceable by pro- 
ceedings for civil contempt, and its 
disobedience may be punished by pro- 
ceedings for criminal contempt, as pro- 
vided in Chapter 5A of the General 
Statutes. 

Notwithstanding the provisions of 
G.S. 1-294, an order for the payment of 
child support which has been appealed 
to the appellate division is enforceable 
in the trial court by proceedings for 
civil contempt during the pendency of 
the appeal. Upon motion of an ag- 
grieved party, the court of the appel- 
late division in which the appeal is 
pending may stay any order for civil 
contempt entered for child support un- 
til the appeal is decided, if justice 
requires. 

(10) The remedies provided by Chapter 1 
of the General Statutes, Article 28, 
Execution; Article 29B, Execution 
Sales; and Article 31, Supplemental 
Proceedings, shall be available for the 
enforcement of judgments for child 
support as in other cases, but amounts 
so payable shall not constitute a debt 
as to which property is exempt from 
execution as provided in Article 16 of 
Chapter 1C of the General Statutes. 

(11) The specific enumeration of remedies 
in this section shall not constitute a 
bar to remedies otherwise available.” 

Session Laws 1993, c. 517, s. 5, which 
amended this section, was effective January 1, 
1994, and applicable to all orders entered on or 
after that date. 

Session Laws 1995, c. 319, s. 9, which 
amended this section was effective October 1, 
1995, and applicable to civil actions filed on or 
after that date. 

Session Laws 1997-448, s. 1.1, provides: 
“This act shall be known as ‘The Current Op- 
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erations and Capital Improvements Appropria- 
tions Act of 1997.’” 

Session Laws 1997-433, s. 11.3, provides that 
the act, which affected subsections (d), (e1), (g), 
and (h), and subdivision (f)(8), expires June 30, 
1998. 

Session Laws 
severability clause. 

Session Laws 1998-17, s. 1 amended S.L. 
1997-433, s. 11.3 to delete the June 30, 1998 
expiration date for all enactments and amend- 
ments made by S.L. 1997-438. 

Effect of Amendments. — The 1998 
amendment, effective January 1, 1999, and 
applicable to actions pending on or after the 
effective date, inserted the present second sen- 
tence in subsection (e). 

Session Laws 1999-293, ss. 3, 4, effective 
October 1, 1999, added the second and third 
sentences to the end of the first paragraph of 
subsection (c); and in subsection (d), substi- 
tuted “State Child Support Collection and Dis- 
bursement Unit” for “court,” and for “court or 
other proper state agency”. 

Session Laws 1999-456, s. 18, effective Au- 
gust 13, 1999, substituted “Article 3A” for “Ar- 
ticle 3” in subdivision (f)(7). 

Legal Periodicals. — For survey of 1972 
case law on child support and pre-Chapter 48A 
consent judgments, see 51 N.C.L. Rev. 1091 
(1973). 

For survey of 1976 case law on domestic 
relations, see 55 N.C.L. Rev. 1018 (1977). 

For note on the remedy of garnishment in 
child support, see 56 N.C.L. Rev. 169 (1978). 

For survey of 1977 law on domestic relations, 


1997-443, s. 35.4, is a 
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see 56 N.C.L. Rev. 1045 (1978). 

For survey of 1981 family law, see 60 N.C.L. 
Rev. 1379 (1982). 

For comment discussing the status of the 
presumption of purchase money resulting trust 
for wives in light of Mims v. Mims, 305 N.C. 41, 
286 S.E.2d 779 (1982), see 61 N.C.L. Rev. 576 
(1983). 

For note, “Plott v. Plott: Use of a Formula to 
Determine Parental Child Support Obligations 
— A Continuation of Inconsistent and Inequi- 
table Decisions?,” see 64 N.C.L. Rev. 1378 
(1986). 

For note on child support provisions as a 
limit on the doctrine of necessaries, in light of 
Alamance County Hosp. v. Neighbors, 315 N.C. 
362, 338 S.E.2d 87 (1986), see 65 N.C.L. Rev. 
1308 (1987). 

For note, “Legislating Responsibility: North 
Carolina’s New Child Support Enforcement 
Acts,” see 65 N.C.L. Rev. 1354 (1987). 

For article, “Using Hindsight to Change 
Child Support Obligations: A Survey of Retro- 
active Modification and Reimbursement of 
Child Support in North Carolina,” see 10 
Campbell L. Rev. 111 (1987). 

For article, “Equating a Stepparent’s Rights 
and Liabilities Vis-A-Vis Custody, Visitation 
and Support upon Dissolution of the Marriage 
with Those of the Natural Parent — An Equi- 
table Solution to a Growing Dilemma?,” see 17 
N.C. Cent. L.J. 1 (1988). 

For comment, “The Seventeen Percent Solu- 
tion: Formula Guidelines for Determining 
Child Support Awards Arrive in North Caroli- 
na,” see 18 N.C. Cent. L.J. 209 (1989). 
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I. IN GENERAL. 


Editor’s Note. — A number of the cases cited 
below were decided under former § 50-13, 
which dealt with custody and maintenance of 
children in actions for divorce, and former § 50- 
16, which dealt with actions for alimony with- 
out divorce. 

State Policy. — It is the policy of this State 
that both parents have a duty to support their 
minor children. Nisbet v. Nisbet, 102 N.C. App. 
232, 402 S.E.2d 151, cert. denied, 329 N.C. 499, 
407 S.E.2d 538 (1991). 

Public Policy. — The public policy of this 
state encourages settlement agreements and 
supports the inclusion of a provision for the 
recovery of attorney’s fees in settlement agree- 
ments. Bromhal v. Stott, 341 N.C. 702, 462 
S.H.2d 219 (1995). 

History of Section. — For discussion of the 
history of this section, see Browne v. Browne, 
101 N.C. App. 617, 400 S.E.2d 736 (1991). 

Provisions in Chapter 110 Prevail over 
This Chapter. — The legislature did not in- 
tend for this chapter to control all actions for 
child support. Reading this chapter together 
with Chapter 110, the more specific provisions 
of Chapter 110 dealing with the procedure for 
determining and enforcing support obligations 
of a father who voluntarily acknowledges pater- 
nity prevails over any conflicting procedure in 
this chapter for determining and enforcing cus- 
tody and support of minor children. Wake 
County ex rel. Horton v. Ryles, 112 N.C. App. 
754, 437 S.E.2d 404 (1993). 

Subsection (a) does not specify that it 
requires judicial determination of cus- 
tody before its provision can be utilized by 
a person or agency bringing an action for sup- 
port. Craig v. Kelley, 89 N.C. App. 458, 366 
S.E.2d 249 (1988). 

Visitation and child support rights are 
independent rights accruing primarily to the 
benefit of the minor child and one is not, and 
may not be made, contingent upon the other. 
Appert v. Appert, 80 N.C. App. 27, 341 S.E.2d 
342 (1986). 

Support Exemption. — Section 105-149 
has been repealed in apparent effort by General 
Assembly to bring North Carolina’s personal 
income tax laws into conformity with the 1984 
revisions of federal tax statutes. Under federal 
law, custodial parent, not parent paying pri- 
mary support, is entitled to claim support ex- 
emption for child under circumstances such as 
are present here. However, federal law also 
provides that custodial parent may waive right 
to claim exemption. Cohen v. Cohen, 100 N.C. 
App. 334, 396 S.E.2d 344 (1990). 

Trial court may order custodial parent to 
waive right to claim federal and state tax 
exemptions. Cohen v. Cohen, 100 N.C. App. 
334, 396 S.E.2d 344 (1990). 


ART. 1. DIVORCE, ETC., GENERALLY 


§50-13.4 


Court order assigning federal and state tax 
dependency exemptions to payor of child sup- 
port for all income tax purposes was valid. 
Cohen v. Cohen, 100 N.C. App. 334, 396 S.E.2d 
344 (1990). 

The Child Support Guidelines should 
not be used to determine the support ob- 
ligation of a stepparent, secondarily liable 
for a child’s needs. Duffey v. Duffey, 113 N.C. 
App. 382, 438 S.E.2d 445 (1994). 

Support and Counsel Fees Pendente 
Lite on Husband’s Denial of Paternity. — 
Where, upon wife’s motion in the cause to 
require defendant to provide support for the 
minor child of the marriage, made after decree 
of absolute divorce, husband filed an affidavit 
denying paternity, and at his instance the issue 
was transferred to the civil issue docket, the 
trial court had the discretionary power to order 
defendant to provide for support of the child 
and counsel fees pendente lite. Winfield v. 
Winfield, 228 N.C. 256, 45 S.E.2d 259 (1947). 

Applied in Kearns v. Kearns, 6 N.C. App. 
319, 170 S.E.2d 132 (1969); Little v. Little, 9 
N.C. App. 361, 176 S.E.2d 521 (1970); Williams 
v. Williams, 12 N.C. App. 170, 182 S.E.2d 667 
(1971); Williams v. Williams, 13 N.C. App. 468, 
186 S.E.2d 210 (1972); Carter v. Carter, 13 N.C. 
App. 648, 186 S.E.2d 684 (1972); Stanback v. 
Stanback, 287 N.C. 448, 215 S.E.2d 30 (1975); 
Brady v. Brady, 24 N.C. App. 663, 211 S.E.2d 
823 (1975); Tidwell v. Booker, 27 N.C. App. 435, 
219 S.E.2d 648 (1975); Amaker v. Amaker, 28 
N.C. App. 558, 221 S.E.2d 917 (1976); County of 
Stanislaus v. Ross, 41 N.C. App. 518, 255 S.E.2d 
229 (1979); Williams v. Williams, 42 N.C. App. 
163, 256 S.E.2d 401 (1979); Haddon v. Haddon, 
42 N.C. App. 632, 257 S.E.2d 483 (1979); 
Gordon v. Gordon, 46 N.C. App. 495, 265 S.E.2d 
425 (1980); Lane v. Aetna Cas. & Sur. Co., 48 
N.C. App. 634, 269 S.E.2d 711 (1980); In re 
Register, 303 N.C. 149, 277 S.E.2d 356 (1981); 
Hardee v. Hardee, 59 N.C. App. 465, 297 S.E.2d 
606 (1982); Wolfe v. Wolfe, 64 N.C. App. 249, 
307 S.E.2d 400 (1983); Champion v. Champion, 
64 N.C. App. 606, 307 S.E.2d 827 (1983); 
Rustad v. Rustad, 68 N.C. App. 58, 314 S.E.2d 
275 (1984); Stevens v. Stevens, 68 N.C. App. 
234, 314 S.E.2d 786 (1984); Wilkes County ex 
rel. Child Support Enforcement Agency ex rel 
Nations v. Gentry, 311 N.C. 580, 319 S.E.2d 224 
(1984); Bennett v. Bennett, 71 N.C. App. 424, 
322 S.E.2d 439 (1984); Toney v. Toney, 72 N.C. 
App. 30, 323 S.E.2d 434 (1984); Massey v. 
Massey, 71 N.C. App. 753, 323 S.E.2d 451 
(1984); Appelbe v. Appelbe, 75 N.C. App. 197, 
330 S.E.2d 57 (1985); State ex rel. Pender 
County Child Support Enforcement Agency ex 
rel Crews v. Parker, 319 N.C. 354, 354 S.E.2d 
501 (1987); Koufman v. Koufman, 97 N.C. App. 
227, 388 S.E.2d 207 (1990); Hall v. Hall, 107 
N.C. App. 298, 419 S.E.2d 371 (1992); Rose v. 
Rose, 108 N.C. App. 90, 422 8.E.2d 446 (1992). 
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Quoted in Robinson v. Robinson, 10 N.C. 
App. 463, 179 S.E.2d 144 (1971); Falls v. Falls, 
52 N.C. App. 203, 278 S.E.2d 546 (1981); Rice v. 
Rice, 81 N.C. App. 247, 344 S.E.2d 41 (1986); 
Glass v. Glass, — N.C. App. —, 509 S.E.2d 236 
(1998). 

Stated in Stanback v. Stanback, 31 N.C. 
App. 174, 229 S.E.2d 693 (1976); Harper v. 
Harper, 50 N.C. App. 394, 273 S.E.2d 731 
(1981); Wake County ex rel. Carrington v. 
Townes, 53 N.C. App. 649, 281 S.E.2d 765 
(1981); State v. Caudill, 68 N.C. App. 268, 314 
S.E.2d 592 (1984). 

Cited in Boston v. Freeman, 6 N.C. App. 736, 
171 S.E.2d 206 (1969); Hill v. Hill, 11 N.C. App. 
1, 180 S.E.2d 424 (1971); Johnson v. Johnson, 
14N.C. App. 378, 188 S.E.2d 711 (1972); Koob v. 
Koob, 16 N.C. App. 326, 192 S.E.2d 40 (1972); 
Koob v. Koob, 283 N.C. 129, 195 S.E.2d 552 
(1973); Roberson v. Roberson, 40 N.C. App. 193, 
252 S.E.2d 237 (1979); Gilmore v. Gilmore, 42 
N.C. App. 560, 257 S.E.2d 116 (1979); Oxendine 
v. Catawba County Dep’t of Social Servs., 49 
N.C. App. 571, 272 S.E.2d 417 (1980); Wilkes 
County ex rel. Child Support Enforcement 
Agency ex rel Nations v. Gentry, 63 N.C. App. 
432, 305 S.E.2d 207 (1983); Miller v. Kite, 69 
N.C. App. 679, 318 S.E.2d 102 (1984); Minor v. 
Minor, 70 N.C. App. 76, 318 S.E.2d 865 (1984); 
In re Scearce, 81 N.C. App. 531, 345 S.E.2d 404 
(1986); North Carolina Baptist Hosps. v. Har- 
ris, 319 N.C. 347, 354 S.E.2d 471 (1987); Smith 
v. Davis, 88 N.C. App. 557, 364 S.E.2d 156 
(1988); Williams v. Williams, 97 N.C. App. 118, 
387 S.E.2d 217 (1990); In re Roberson, 97 N.C. 
App. 277, 387 S.E.2d 668 (1990); McBride v. 
McBride, 334 N.C. 124, 431 S.E.2d 14 (1993); 
Fitch v. Fitch, 115 N.C. App. 722, 446 S.E.2d 
138 (1994); Allen v. Piedmond Transp. Servs., 
Inc., 116 N.C. App. 234, 447 S.E.2d 835 (1994); 
Moyer v. Moyer, 122 N.C. App. 723, 471 S.E.2d 
676 (1996); Taylor v. Taylor, 128 N.C. App. 180, 
493 S.E.2d 819 (1997); Vann v. Vann, 128 N.C. 
App. 516, 495 S.E.2d 370 (1998); Willard v. 
Willard, 130 N.C. App. 144, 502 S.E.2d 395 
(1998). 


II. INSTITUTION OF ACTION. 


Judicial Determination of Custody. — 
Subsection (a) does not specify that it requires 
judicial determination of custody before its pro- 
visions can be utilized by person or agency 
bringing action for support. Thus, where 
mother in her proceeding for modification of 
support order also requested a formal adjudica- 
tion of custody, which request was granted, 
plaintiff met the custody requirements of sub- 
section (a). Craig v. Kelley, 89 N.C. App. 458, 
366 S.E.2d 249 (1988). 

Custodial Parent as Real Party in Inter- 
est. — If the custodial parent provides support 
which the other parent is legally obligated to 
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provide, then the custodial parent is a real 
party in interest in an action to recover the 
support so provided. Griffith v. Griffith, 38 N.C. 
App. 25, 247 S.E.2d 30, cert. denied, 296 N.C. 
106, 249 S.E.2d 804 (1978). 

Although plaintiff alleged that he was the 
father of the child, he did not allege that he had 
custody, therefore under the provisions of this 
section, only a parent who has custody of a 
minor child may bring an action for its support. 
Becton v. George, 90 N.C. App. 607, 369 S.E.2d 
366 (1988). 

Required Notice Deemed Waived. — 
Where both parties introduced evidence on the 
reasonable needs of the children and the rela- 
tive ability of each parent to pay support for the 
children, the defendant’s failure to give proper 
notice of his request that a hearing be con- 
ducted regarding these issues was waived and 
the trial court was required to find facts and 
enter conclusions on this evidence. Browne v. 
Browne, 101 N.C. App. 617, 400 S.E.2d 736 
(1991); Rose v. Rose, 108 N.C. App. 90, 422 
S.E.2d 446 (1992). 

Notice for Hearing. — This section does 
not identify any time restrictions for making 
the request for a hearing described in subsec- 
tion (c). However, to effectuate the purpose of 
this section, any party in a pending action 
requesting a variance from the guidelines 
must, unless the request is made in the original 
pleadings, give at least ten days written notice 
as required by § 50-13.5(d)(1). Browne v. 
Browne, 101 N.C. App. 617, 400 S.E.2d 736 
(1991). 

There is no limitation as to time within 
which actions for the support of legitimate 
children must be commenced. County of Lenoir 
ex rel. Cogdell v. Johnson, 46 N.C. App. 182, 
264 S.E.2d 816 (1980). | 

Motion in Cause. — Plaintiff-husband, as a 
parent seeking custody, could seek to have his 
child support obligation determined through a 
motion in the cause in the divorce action. He 
was not precluded from doing so by the fact that 
the court had not previously entered orders in 
that action relating to child support. Bottomley 
v. Bottomley, 82 N.C. App. 231, 346 S.E.2d 317 
(1986). 

Discovery Held Overbroad. — For a case 
in which it was held that plaintiff’s discovery 
request in a child-support case was overbroad 
and should have been limited by the trial court, 
see Powers v. Parisher, 104 N.C. App. 400, 409 
S.E.2d 725 (1991), appeal dismissed, 331 N.C. 
286, 417 S.E.2d 254 (1992). 

Prayer for Increase in Support Actually 
Action Under this Section. — Although 
plaintiff’s complaint prayed for an increase in 
child support based upon a substantial change 
in circumstances, plaintiff’s action was in fact 
brought pursuant to subsection (a) of this sec- 
tion because the amount sought to be increased 
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was paid pursuant to a non-judicial separation 
agreement; plaintiff was actually asking the 
Court to enter an original award of child sup- 
port. Powers v. Parisher, 104 N.C. App. 400, 409 
S.E.2d 725 (1991), appeal dismissed, 331 N.C. 
286, 417 S.E.2d 254 (1992). 


Ill. LIABILITY FOR SUPPORT. 


Subsection (b) imposes primary liability 
upon both father and mother to support a 
minor child. Plott v. Plott, 313 N.C. 68, 326 
S.E.2d 863 (1985). 

Subsection (b) of this section, as amended in 
1981, does not diminish a father’s responsibil- 
ities. Rather, it enlarges a mother’s responsibil- 
ities by making both parents primarily liable 
for the support of their children. Alamance 
County Hosp. v. Neighbors, 315 N.C. 362, 338 
S.E.2d 87 (1986). 

Equal Duty of Support Is Rule Rather 
Than Exception. — Today, the equal duty of 
both parents to support their children is the 
rule rather than the exception is virtually all 
states. Plott v. Plott, 313 N.C. 63, 326 S.E.2d 
863 (1985). 

Both parents have equal support duties 
under the law, absent pleading and proof that 
circumstances otherwise warrant. Plott v. Plott, 
65 N.C. App. 657, 310 S.E.2d 51 (1983), modi- 
fied on other grounds, 313 N.C. 68, 326 S.E.2d 
863 (1985). 

Support for minor children is an obligation 
shared by both parents according to their rela- 
tive abilities to provide support and the reason- 
able needs and estate of the child. Boyd v. Boyd, 
81 N.C. App. 71, 343 S.E.2d 581 (1986). 

But Equal Financial Contributions Are 
Not Necessarily Required. — Subsection (b) 
of this section provides that both mothers and 
fathers share primary liability for the support 
of their minor children, thus imposing an equal 
legal duty on the parent of each gender. How- 
ever, subsection (b) neither mandates equal 
financial contributions nor requires any contri- 
bution from either party where it is proved that 
the circumstances otherwise warrant. Plott v. 
Plott, 65 N.C. App. 657, 310 S.E.2d 51 (1983), 
modified on other grounds, 313 N.C. 68, 326 
S.E.2d 863 (1985). 

Equal legal duty to support does not impose 
an equal financial contribution by both parties. 
Plott. v. Plott, 313 N.C. 63, 326 S.E.2d 863 
(1985). 

Equal duty to support does not neces- 
sarily mean that the amount of child sup- 
port is to be automatically divided equally 
between the parties. Rather, the amount of 
each parent’s obligation varies in accordance 
with their respective financial resources. Plott 
v. Plott, 313 N.C. 63, 326 S.E.2d 863 (1985). 

Equal Financial Contributions Not Im- 
posed Where Unfair or Burdensome. — 
The parental obligation for child support is not 
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primarily an obligation of the father but is one 
shared by both parents. This equal duty to 
support, however, does not impose upon both 
parties an equal financial contribution when 
such an allocation would be unfair or place too 
great a burden on a party. Plott v. Plott, 313 
N.C. 68, 326 S.E.2d 863 (1985). 

Discretion of Court as to Amount and 
Source of Support. — The trial court has 
considerable discretion in determining whether 
and in what amounts the party from whom 
support is sought may be ordered to provide it. 
Therefore, the trial court has a duty to exercise 
an informed and considered discretion with 
respect to the support obligation of the parties. 
Plott v. Plott, 65 N.C. App. 657, 310 S.E.2d 51 
(1983), modified on other grounds, 313 N.C. 63, 
326 S.E.2d 863 (1985). 

Amount of Each Party’s Contribution 
Determined on Case-by-Case Basis. — The 
amount of each party’s contribution to child 
support is generally determined by the judge on 
a case-by-case basis. The judge must evaluate 
the circumstances of each family and also con- 
sider certain statutory requirements in fixing 
the amount of child support. Subsection (c) of 
this section mandates that the trial judge con- 
sider the certain factors in setting child support 
amounts. Plott v. Plott, 313 N.C. 63, 326 S.E.2d 
863 (1985). 

Relative Ability to Pay May Be Consid- 
ered. — Although Session Laws 1981, c. 613 
had the effect of changing the previous rule 
that the mother was only secondarily liable for 
child support, in all other relevant respects 
involving the relative ability or inability of the 
mother and father to provide such support, the 
relevant statutory provisions remained un- 
changed. Therefore, other circumstances may 
properly be considered, including the relative 
ability of the parties to pay. Plott v. Plott, 65 
N.C. App. 657, 310 S.E.2d 51 (1983), modified 
on other grounds, 313 N.C. 68, 326 S.E.2d 863 
(1985). 

It was apparent from the record that the trial 
court considered both the existence and struc- 
ture of appellee’s trust fund and appellant’s 
income as an ophthalmologist in making its 
determination that appellant should contribute 
one-half of child’s necessary and actual ex- 
penses. It concluded that a father in an estab- 
lished ophthalmologic practice, and who had a 
1991 income of at least $88,000 was able to 
contribute half of his child’s support. Munn v. 
Munn, 112 N.C. App. 151, 435 S.E.2d 74 (1993). 

Consideration of Ability to Pay — Proce- 
dure. — Defendant’s contention that summary 
judgment was improper because he was finan- 
cially unable to make the child support pay- 
ments called for in the agreement would be 
relevant only to future payments and could be 
considered only after the defendant had filed a 
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motion in the cause for the trial court to set an 
amount of child support which differs from that 
in the separation agreement. Nisbet v. Nisbet, 
102 N.C. App. 232, 402 S.E.2d 151, cert. denied, 
329 N.C. 499, 407 S.E.2d 538 (1991). 

Determination of Relative Ability. — The 
relative ability of the parties to contribute un- 
der subsections (b) and (c) of this section cannot 
depend solely on the determination of monthly 
available income after expenses. Rather, it 
must be reflective of all the relevant circum- 
stances, including the relative hardship to each 
parent in contributing to the reasonable needs 
of the child. Plott v. Plott, 65 N.C. App. 657, 310 
S.E.2d 51 (1983), modified on other grounds, 
313 N.C. 63, 326 S.E.2d 863 (1985). 

Stepparent in Loco Parentis. — If an 
individual assumes the status of in loco 
parentis, he is secondarily liable to the child’s 
natural parents for the support of that child, 
and if the needs of the child exceed the ability of 
the child’s natural parents to meet those needs, 
then and only then is the individual in loco 
parentis secondarily responsible for the defi- 
ciency. Duffey v. Duffey, 113 N.C. App. 382, 438 
S.E.2d 445 (1994). 

By signing a separation agreement in which 
he agreed to pay child support to plaintiff, 
stepparent voluntarily and in writing extended 
his status of in loco parentis and gave the court 
the authority to order that support be paid. 
Duffey v. Duffey, 113 N.C. App. 382, 438 S.E.2d 
445 (1994). 

Child’s Needs and Hardship to Each Par- 
ent Must Be Considered. — Enforcement of 
each parent’s statutory duty to contribute child 
support depends on the urgency of the needs of 
the child and the relative hardship to each 
parent in contributing to these needs. Plott v. 
Plott, 65 N.C. App. 657, 310 S.E.2d 51 (1983), 
modified on other grounds, 313 N.C. 63, 326 
S.E.2d 863 (1985). 

Children with Property of Their Own. — 
There is nothing in the statute to suggest any 
legislative intent to change the firmly estab- 
lished rule that the supporting parent who can 
do so remains obligated to support his or her 
minor children, even though they may have 
property of their own. Sloop v. Friberg, 70 N.C. 
App. 690, 320 S.E.2d 921 (1984). 

Although trial court found as a fact that each 
child had an estate in excess of $300,000.00, the 
separate incomes and estates of children did 
not diminish or relieve the obligation of the 
defendant father to support his children, even 
though former husband’s income was about 
$37,000.00. Browne v. Browne, 101 N.C. App. 
617, 400 S.E.2d 736 (1991). 

Education Needs of Child. — Although 
public funding may have been available for 
special education needs of child, but was not 
sought by custodial parent, court did not err in 
requiring noncustodial parent to pay costs of 
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child’s educational expenses in proportion to 
parent’s gross income. Sikes v. Sikes, 98 N.C. 
App. 610, 391 S.E.2d 855 (1990), aff’d, 330 N.C. 
595, 411 S.E.2d 588 (1992). 

Apportionment of Costs Is Not Required 
Where One Parent Is Unable to Assist in 
Support. — Although apportionment of the 
costs of a child’s support between his father and 
mother according to their respective means and 
responsibilities is statutorily authorized, it is 
not required where the mother is financially 
unable to assist the father with the support of 
their son. Plott v. Plott, 65 N.C. App. 657, 310 
S.E.2d 51 (1983), modified on other grounds, 
313 N.C. 63, 326 S.E.2d 863 (1985). 

Support of Child Legitimated Under 
§ 49-12. — Where the reputed father of a child 
marries the child’s mother after its birth, under 
§ 49-12 such child is deemed legitimate just as 
if it had been born in lawful wedlock, and such 
child is a minor child of the marriage; thus, the 
father may be required to furnish support for 
such child upon motion made either before or 
after decree of divorce. Carter v. Carter, 232 
N.C. 614, 61 S.E.2d 711 (1950). 

Primary Liability of Father Under 
Former Provisions. — For cases as to father’s 
primary liability and mother’s secondary liabil- 
ity to support their children, prior to the 
amendment by Session Laws 1981, c. 613, see 
Bailey v. Bailey, 127 N.C. 474, 37 S.E. 502 
(1900); Sanders v. Sanders, 167 N.C. 319, 83 
S.E. 490 (1914); Tidwell v. Booker, 290 N.C. 98, 
225 S.E.2d 816 (1976); Hicks v. Hicks, 34 N.C. 
App. 128, 237 S.E.2d 307 (1977); Coble v. Coble, 
44N.C. App. 327, 261 S.E.2d 34 (1979), rev'd on 
other grounds, 300 N.C. 708, 268 S.E.2d 185 
(1980); Flippin v. Jarrell, 301 N.C. 108, 270 
S.E.2d 482 (1980), rehearing denied, 301 N.C. 
727, 274 S.E.2d 228 (1981); In re Register, 303 
N.C. 149, 277 S.E.2d 356 (1981). 

As to mother’s standing formerly to 
bring claim for loss of child’s services and 
medical expenses, based upon her formerly 
secondary support obligation, prior to the 
amendment by Session Laws 1981, c. 618, see 
Flippin v. Jarrell, 301 N.C. 108, 270 S.E.2d 482 
(1980), rehearing denied, 301 N.C. 727, 274 
S.E.2d 228 (1981). 

Father’s Reduction in Payments as Evi- 
dence He Had Not Met Obligations. — 
Where judge found that mother provided no 
evidence that she was entitled to payment of 
back child support, the evidence did not sup- 
port the judge’s finding; there was evidence 
that father had not met his child support obli- 
gations where father testified that in 1985, he 
reduced the amount of the payments due to a 
decrease in salary. Correll v. Allen, 94 N.C. App. 
464, 380 S.E.2d 580 (1989). 

Equitable Estoppel Did Not Bar Claim 
for Past Support. — Even assuming that on 
some set of facts equitable estoppel might prop- 
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erly bar a claim for child support arrears, it was 
inapplicable where husband, seeking to rely on 
equitable estoppel, could not show that, in good 
faith reliance on the conduct of his ex-wife, he 
had changed his position for the worse; the only 
change made in his position was the retention 
to his benefit of money owed for the support of 
his children. Griffin v. Griffin, 96 N.C. App. 324, 
385 S.E.2d 526 (1989). 

Applicability of Doctrine of “Neces- 
saries”. — Although the normal vehicle today 
for enforcing the obligation of support is un- 
doubtedly the payment of court-ordered sup- 
port pursuant to statute, the common law pro- 
vided another vehicle through the so-called 
doctrine of “necessaries.” North Carolina ac- 
cepts this process for enforcing a parent’s obli- 
gation to support minor children. Alamance 
County Hosp. v. Neighbors, 315 N.C. 362, 338 
S.E.2d 87 (1986). . 

Support Obligation of Noncustodial Par- 
ent. — Under new child Support Guidelines an 
adjustment in support’ obligation § of 
noncustodial parent is reduced only when each 
parent has child for more than 33 percent of 
year. Cohen v. Cohen, 100 N.C. App. 334, 396 
S.E.2d 344 (1990). 

Right of Third Party to Recover for 
“Necessaries” Furnished to Child. — Be- 
cause a child’s right to support continues unim- 
paired despite the divorce of his or her parents, 
the right of a third party provider of goods or 
services to claim against the noncustodial par- 
ent also continues, unimpaired by contracts or 
judicial decrees or orders affecting the relations 
between the parents. Alamance County Hosp. v. 
Neighbors, 315 N.C. 362, 338 S.E.2d 87 (1986). 

The payment of court-ordered child support 
does not bar a third party from seeking reim- 
bursement directly from a noncustodial parent 
for “necessaries” provided to that parent’s mi- 
nor child. However, because the third party 
provider’s right to recover against the parent is 
based upon the child’s right to support, the 
third party provider must still show that the 
services or goods provided were legal “neces- 
saries” and that the parent against whom relief 
is sought has failed or refused to provide them. 
In this context, any payment a noncustodial 
parent has made for the support of his or her 
child would be a factor for the trial judge to 
consider in deciding whether the parent has in 
fact met the obligation to support that child. 
Alamance County Hosp. v. Neighbors, 315 N.C. 
362, 338 S.E.2d 87 (1986). 

Non-Biological Parents. — The court will 
not impose the burden of child support on a 
non-biological parent who has not voluntarily 
assumed such an obligation. Pott v. Pott, 126 
N.C. App. 285, 484 S.E.2d 822 (1997). 

Persons Standing in Loco Parentis. — 
Although support of a child ordinarily is a 
parental obligation, other persons standing in 
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loco parentis may also acquire a duty to support 
the child; thus, in a case where custodial father 
and child had believed him to be the father of 
the child, the duty of support should have 
accompanied the right to custody. Price v. 
Howard, 346 N.C. 68, 484 S.E.2d 528 (1997). 


IV. AMOUNT OF SUPPORT. 
A. In General. 


History and Purpose of Guidelines. — As 
of July 1, 1991, the State adopted guidelines 
based on income-sharing approach for deter- 
mining child support. These guidelines were 
promulgated by Conference of Chief District 
Judges in accordance with subsection (cl) of 
this section. Income-sharing formulas ignore 
problem of attempting to determine cost of 
raising a child and are based instead on as- 
sumption that each parent will contribute all of 
his or her income to one fund. Then the formu- 
las provide method for equitably dividing in- 
come among family members. Income-sharing 
formulas seeking to equalize financial burden 
of divorce so that all family members experi- 
ence about same proportional reduction in 
standard of living after divorce. Cohen v. 
Cohen, 100 N.C. App. 334, 396 S.E.2d 344 
(1990). 

Effective Date of Guidelines. — At time 
support order was entered in June, 1989, the 
Guidelines in subsection (cl) of this section 
were only advisory in nature. The Guidelines 
became presumptive as of October 1, 1989. New 
presumptive guidelines became effective July 
1, 1990. Therefore, at the time, (June 1989) 
order was entered, trial judge was neither re- 
quired to follow nor refer to advisory guidelines 
in order. Cohen v. Cohen, 100 N.C. App. 334, 
396 S.E.2d 344 (1990). 

The amount of a parent’s child support 
obligation is determined by application of 
the Child Support Guidelines. Barham v. 
Barham, 127 N.C. App. 20, 487 S.E.2d 774 
(1997), aff'd, 347 N.C. 570, 494 S.E.2d 763 
(1998). 

Guidelines Are Not Mandatory But Ad- 
visory. — An examination and interpretation 
of subsection (cl) as written clearly indicates 
that the guidelines prescribed by the Confer- 
ence of Chief District Court Judges are not 
mandatory and binding but rather advisory in 
nature. Morris v. Morris, 92 N.C. App. 359, 374 
S.E.2d 441 (1988), decided prior to later amend- 
ments to subsection (cl). 

Deviation From Guidelines. — According 
to the statute, the trial court has the discretion 
to deviate from the presumptive guidelines in 
only two situations: (1) when application does 
not meet or exceeds the reasonable needs of the 
child; or (2) when application would be unjust 
or inappropriate. Guilford County ex rel. Child 
Support Enforcement Agency ex rel. Easter v. 


115 


§50-13.4 


Easter, 120 N.C. App. 260, 461 S.E.2d 798 
(1995), modified, 344 N.C. 166, 473 S.E.2d 6 
(1996). 

Atrial court may deviate from the Guidelines 
when it finds, by the greater weight of the 
evidence, application of the Guidelines: (1) 
would not meet or would exceed the reasonable 
needs of the child considering the relative abil- 
ity of each parent to provide support; or (2) 
would be otherwise unjust or inappropriate. 
Barham v. Barham, 127 N.C. App. 20, 487 
S.H:2d ‘774 °(1997), aff'd, 347 N°C. 570, 494 
S.E.2d 763 (1998). 

Deviation from Guidelines Improper. — 
Trial court’s findings that mother’s live-in boy- 
friend earned $16.61 per hour and worked forty 
hours a week was insufficient to support the 
decision to deviate from the Child Support 
Guidelines. State ex rel. Carteret Child Sup- 
port Enforcement Office ex rel. Horne v. Horne, 
127 N.C. App. 387, 489 S.E.2d 431 (1997). 

Automatic Support Increases. — Provi- 
sion in judgment by confession ordering auto- 
matic child support increases based upon the 
C.P.I. was void where it did not contain the 
requirements for a valid annual adjustment 
formula in Falls v. Falls, 52 N.C. App. 203, 278 
S.E.2d 546, cert. denied, 304 N.C. 390, 285 
S.E.2d 831 (1981). Snipes v. Snipes, 118 N.C. 
App. 189, 454 S.E.2d 864 (1995). 

The determination of child support 
must be done in such way as to result in 
fairness to all parties. Walker v. Walker, 38 
N.C. App. 226, 247 S.E.2d 615 (1978); Plott v. 
Plott, 65 N.C. App. 657, 310 S.E.2d 51 (1983), 
modified on other grounds, 313 N.C. 63, 326 
S.E.2d 63, 326 S.E.2d 863 (1985). 

Ultimate Objective. — While it is the legal 
obligation of the father (now father and 
mother) to provide for the support of his minor 
children, and while the welfare of the child is a 
primary consideration in matters of custody 
and maintenance, yet common sense and com- 
mon justice dictate that the ultimate object in 
such matters is to secure support commensu- 
rate with the needs of the child and the ability 
of the father to meet the needs. Holt v. Holt, 29 
N.C. App. 124, 223 S.E.2d 542 (1976). 

No precise formula exists to assist the 
court in determining a fair support 
award, and the uniqueness of each divorce 
renders a precedent almost valueless. Plott v. 
Plott, 313 N.C. 63, 326 S.E.2d 863 (1985). 

Request for Variance for Child Support 
Guidelines. — Section 50-13.4 does not iden- 
tify any time restrictions for making the re- 
quest for a hearing. However, to effectuate the 
purpose of that statute, any party in a pending 
action requesting a variance from the guide- 
lines must, unless the request is made in the 
original pleadings, give at least ten days writ- 
ten notice as required by this section. Browne v. 


CH. 50. DIVORCE AND ALIMONY 


§50-13.4 


Browne, 101 N.C. App. 617, 400 S.E.2d 736 
(1991). 

In deviating from child support guide- 
lines, the trial court was required to make 
findings of fact as to the criteria that justified 
varying from the guidelines and the basis of the 
amount ordered; the court committed error 
because its findings were insufficient to meet 
this requirement. Gowing v. Gowing, 111 N.C. 
App. 6138, 432 S.E.2d 911 (1993). 

Failure to follow the presumptive child- 
support guidelines prescribed pursuant to 
subsection (cl) required that a support order be 
reversed; the guidelines were not mentioned in 
the order and the order did not make reference 
to any of the factors used to vary a support 
payment from the presumptive amounts. Greer 
v. Greer, 101 N.C. App. 351, 399 S.E.2d 399 
(1991). 

In child support action, trial court must 
first determine primary liability for minor 
child’s support under subsection (b). The 
court then determines the actual amount of 
support necessary to meet the minor child’s 
reasonable needs pursuant to subsection (c). 
McLemore v. McLemore, 89 N.C. App. 451, 366 
S.E.2d 495 (1988). 

Ability to Pay and Needs of Child Must 
Be Considered. — Ordinarily, in entering a 
judgment for the support of a minor child, the 
ability to pay, as well as the needs of such child, 
will be taken into consideration. Bishop v. 
Bishop, 245 N.C. 573, 96 S.E.2d 721 (1957); 
Fuchs v. Fuchs, 260 N.C. 635, 133 S.E.2d 487 
(1963); Coggins v. Coggins, 260 N.C. 765, 1383 
S.E.2d 700 (1963). 

In providing for the support of minor chil- 
dren, the ability of the father (or mother) to pay, 
as well as the needs of the children, must be 
taken into consideration by the court. Martin v. 
Martin, 263 N.C. 86, 138 S.E.2d 801 (1964). 

In determining the amount of support, the 
court must take into consideration the needs of 
the children and the ability of the defendant to 
pay during the time for which reimbursement 
is sought. Hicks v. Hicks, 34 N.C. App. 128, 237 
S.E.2d 307 (1977). 

An order for child support must be based not 
only on the needs of the child, but also on the 
ability of the father (or mother) to meet the 
needs. Poston v. Poston, 40 N.C. App. 210, 252 
S.E.2d 240 (1979). 

In order to be fair and just, the court entering 
an order for child support must consider not 
only the needs of the child, but also the abilities 
of the parents to provide support. Plott v. Plott, 
65 N.C. App. 657, 310 S.E.2d 51 (1983), modi- 
fied on other grounds, 313 N.C. 63, 326 S.E.2d 
863 (1985). ! 

An order for child support must be based 
upon the interplay of the trial court’s conclu- 
sions of law as to (1) the amount of support 
necessary to meet the reasonable needs of the 
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child and (2) the relative ability of the parties to 
provide that amount. Atwell v. Atwell, 74 N.C. 
App. 231, 328 S.E.2d 47 (1985). 

Computing the amount of child support is 
normally an exercise of sound judicial discre- 
tion, requiring the judge to review all of the 
evidence before him. Absent a clear abuse of 
discretion, a judge’s determination of what is a 
proper amount of support will not be disturbed 
on appeal. Plott v. Plott, 3138 N.C. 63, 326 
S.E.2d 863 (1985). 

The trial court’s findings lacked the neces- 
sary specificity to justify its deviation from 
child support guidelines, where it failed to 
make any findings regarding the child’s reason- 
able needs, including his education, mainte- 
nance, or accustomed standard of living. State 
ex rel. Fisher v. Lukinoff, 131 N.C. App. 642, 
507 S.E.2d 591 (1998). 

When Ability to Pay Determined. — A 
party’s ability to pay child support is deter- 
mined by the party’s ability to pay at the time 
the award is made or modified. Askew v. Askew, 
119 N.C. App. 242, 458 S.E.2d 217 (1995). 

As Basis of Order for Child Support. — 
An order for child support under this section 
must be based upon the interplay of the trial 
court’s conclusions of law as to (1) the amount 
of support necessary to meet the reasonable 
needs of the child, and (2) the relative ability of 
the parties to provide that amount. Coble v. 
Coble, 300 N.C. 708, 268 S.E.2d 185 (1980); In 
re Biggers, 50 N.C. App. 332, 274 S.E.2d 236 
(1981); Dishmon v. Dishmon, 57 N.C. App. 657, 
292 S.E.2d 293 (1982); In re Allen, 58 N.C. App. 
322, 293 S.E.2d 607 (1982); Byrd v. Byrd, 62 
N.C. App. 488, 303 S.E.2d 205 (1983); Campbell 
v. Campbell, 63 N.C. App. 118, 304 S.E.2d 262, 
cert. denied, 309 N.C. 460, 307 S.E.2d 362 
(1983); Newman v. Newman, 64 N.C. App. 125, 
306 S.E.2d 540, cert. denied, 309 N.C. 822, 310 
S.E.2d 351 (1983). 

Along with Other Relevant Facts. — A 
court, when entering an order for support, 
should take into account the needs of the child, 
the resources of the parties and any other facts 
relevant to the case. McCall v. McCall, 61 N.C. 
App. 312, 300 S.E.2d 591 (1983). 

Using disposable income (net income after 
expenses) is a way to fairly reflect the parties 
relative ability to contribute proportionately to 
support of the child. Savani v. Savani, 102 N.C. 
App. 496, 403 S.E.2d 900 (1991). 

With Reference to the Special Circum- 
stances of the Parties. — What amount is 
reasonable for a child’s support is to be deter- 
mined with reference to the special circum- 
stances of the particular parties. Warner v. 
Latimer, 68 N.C. App. 170, 314 S.E.2d 789 
(1984). 

Judge’s consideration of the factors con- 
tained in subsection (c) of this section is not 
guided by any magic formula. Plott v. Plott, 313 
N.C. 63, 326 S.E.2d 863 (1985). 
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Vacation of Support Order Absent Evi- 
dence as to Parent’s Ability to Pay and 
Child’s Needs. — An order for child support 
will necessarily be vacated where there is no 
evidence offered as to a party’s ability to pay or 
where there is no evidence as to the child’s 
needs and expenses. Dixon v. Dixon, 67 N.C. 
App. 78, 312 S.E.2d 669 (1984). 

Parent’s Circumstances Must Be Evalu- 
ated. — The amount of each parent’s contribu- 
tion to the support of the child is based upon 
the trial court’s evaluation of each parent’s 
circumstances, including a determination of 
certain factors mandated by subsection (c) of 
this section. Boyd v. Boyd, 81 N.C. App. 71, 343 
S.E.2d 581 (1986). 

“Cost Sharing” Formula Improper. — 
Use of any cost-sharing formula by a trial judge 
is now improper in North Carolina. Cohen v. 
Cohen, 100 N.C. App. 334, 396 S.E.2d 344 
(1990). 

“Cost-sharing” approach to child support 
awards embodied in the Franks formula criti- 
cized by North Carolina Court of Appeals when 
applied to case arising before July 1, 1990, 
effective date of this section. Cohen v. Cohen, 
100 N.C. App. 334, 396 S.E.2d 344 (1990). 

Under this section and § 50-13.7, party’s 
ability to pay child support is ordinarily 
determined by party’s actual income at 
time the support award is made or modified. 
However, if there is a finding by the trial court 
that the party was acting in bad faith by 
deliberately depressing his or her income or 
otherwise disregarding the obligation to pay 
child support, then the party’s capacity to earn 
may be the basis for the award. Fischell v. 
Rosenberg, 90 N.C. App. 254, 368 S.H.2d 11 
(1988). 

Interest in Corporations or Partner- 
ships and Nontaxable Income Relevant. — 
The value and nature of defendant’s interest in 
any partnerships or corporations and the terms 
of any trust of which he might be the benefi- 
ciary, as well as the amount of income, includ- 
ing non-taxable, deferred or declined income, 
flowing therefrom, would all bear relevance to 
child support proceeding. Shaw v. Cameron, 
125 N.C. App. 522, 481 S.E.2d 365 (1997). 

Encumbered Cash Reserve Funds of 
Corporation. — The trial court’s exclusion of 
plaintiff’s corporation’s encumbered cash re- 
serve funds in its calculation of child support 
was prejudicial error. Barham v. Barham, 127 
N.C. App. 20, 487 S.E.2d 774 (1997), aff'd, 347 
N.C. 570, 494 S.E.2d 763 (1998). 

Exclusive Ownership or Control of Es- 
tate Irrelevant. — Any judgment rendered 
against defendant setting an amount of child 
support would be dependent in significant part 
upon the amount of his income and the nature 
of his estate, whether exclusively owned or 
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controlled by defendant, or jointly with others. 
Shaw v. Cameron, 125 N.C. App. 522, 481 
S.E.2d 365 (1997). 

Estate and Earnings of Both Husband 
and Wife Must Be Considered. — The court 
must consider not only the needs of the wife 
and children, but also the estate and earnings 
of both husband and wife. Roberts v. Roberts, 
38 N.C. App. 295, 248 S.E.2d 85 (1978); Walker 
v. Tucker, 69 N.C. App. 607, 317 S.E.2d 923 
(1984). 

Order which contained no findings of 
fact regarding plaintiff’s earnings or em- 
ployment status was not supported by suffi- 
cient findings of fact. Smith v. Smith, 103 N.C. 
App. 488, 405 S.E.2d 912 (1991). 

Ordinarily, Present Earnings Should Be 
Basis for Award. — In determining the ability 
of the father (or mother) to support the child, 
the court ordinarily should examine the fa- 
ther’s (or mother’s) present earnings, rather 
than select the earnings for a single year in the 
past and use that as the basis for an award. 
Holt v. Holt, 29 N.C. App. 124, 223 S.E.2d 542 
(1976). 

If father (or mother) is honestly and in good 
faith engaged in a business to which he is 
properly adapted, and is making a good faith 
effort to earn a reasonable income, the award 
for child support should be based on the 
amount which defendant is earning when the 
award is made. Holt v. Holt, 29 N.C. App. 124, 
223 S.E.2d 542 (1976). 

Ordinarily, father’s (or mother’s) ability to 
pay is determined by his income at the time the 
award is made if father (or mother) is honestly 
engaged in a business to which he is properly 
adapted and is in fact seeking to operate his 
business profitably. Beall v. Beall, 290 N.C. 669, 
228 S.E.2d 407 (1976); Whitley v. Whitley, 46 
N.C. App. 810, 266 S.E.2d 23 (1980). 

The general rule is that the ability of a party 
to pay child support is determined by that 
person’s income at the time the award is made. 
Atwell v. Atwell, 74 N.C. App. 231, 328 S.E.2d 
47 (1985). 

The ability of the supporting spouse to pay is 
ordinarily determined by his or her income at 
the time the award is made. Plott v. Plott, 313 
N.C. 63, 326 S.E.2d 863 (1985). 

But capacity to earn may be the basis of 
an award if it is based upon a proper finding 
that father (or mother) is deliberately depress- 
ing his income or indulging himself in excessive 
spending because of a disregard of his obliga- 
tion to provide reasonable support for his 
spouse and children. Beall v. Beall, 290 N.C. 
669, 228 S.E.2d 407 (1976). 

A person’s capacity to earn income may be 
made the basis of an award if there is a finding 
that the party deliberately depressed his or her 
income or otherwise acted in deliberate disre- 
gard of the obligation to provide reasonable 
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support for the child. Greer v. Greer, 101 N.C. 
App. 351, 399 S.E.2d 399 (1991). 

Under this section and § 50-13.7, father’s (or 
mother’s) ability to pay child support is nor- 
mally determined by his actual income at the 
time the award is made or modified. If, how- 
ever, there is a finding that father (or mother) is 
deliberately depressing his income or otherwise 
acting in deliberate disregard of his obligation 
to provide reasonable support for his child, his 
capacity to earn may be made the basis of the 
award. Under these circumstances, his motion 
to reduce the amount of child support will be 
denied. Goodhouse v. DeFravio, 57 N.C. App. 
124, 290 S.E.2d 751 (1982). 

When the trial court makes a finding that a 
party deliberately depressed his or her income, 
then the party’s capacity to earn or his poten- 
tial income may be used to determine the child 
upport obligation. McDonald v. Taylor, 106 N.C. 
App. 18, 415 S.E.2d 81 (1992). 

Where plaintiff took early retirement at age 
51, with a 3 year old daughter to support, chose 
to remain unemployed, despite having many 
skills, and there was testimony that plaintiff 
could earn at least $20,000 without decreasing 
his retirement benefits, the trial court properly 
based child support award on plaintiff’s poten- 
tial income. Osborne v. Osborne, 129 N.C. App. 
34, 497 S.E.2d 113 (1998). 

Finding Where Award Is Based on Ca- 
pacity to Earn. — To base an award for child 
support on capacity to earn rather than actual 
earnings, there should be a finding based on 
evidence that father (or mother) is failing to 
exercise his capacity to earn because of a dis- 
regard of his obligation to provide reasonable 
support for his spouse and children. Holt v. 
Holt, 29 N.C. App. 124, 223 S.E.2d 542 (1976); 
Stanley v. Stanley, 51 N.C. App. 172, 275 S.E.2d 
546, cert. denied, 303 N.C. 182, 280 S.E.2d 454, 
appeal dismissed, 454 U.S. 959, 102 S. Ct. 496, 
70 L. Ed. 2d 374 (1981). 

Only where there are findings, based on 
competent evidence, to support a conclusion 
that the supporting spouse or parent is delib- 
erately depressing his or her income to avoid 
family responsibilities can the “earning capac- 
ity” rule be applied. Whitley v. Whitley, 46 N.C. 
App. 810, 266 S.E.2d 23 (1980); Atwell v. Atwell, 
74 N.C. App. 231, 328 S.E.2d 47 (1985). 

A party’s capacity to earn income may be- 
come the basis of an award if it is found that the 
party deliberately depressed its income or oth- 
erwise acted in deliberate disregard of the 
obligation to provide reasonable support for the 
child. Askew v. Askew, 119 N.C. App. 242, 458 
S.E.2d 217 (1995). 

When calculating the child support obliga- 
tion owed by a parent, a showing of bad faith 
income depression by the parent is a manda- 
tory prerequisite for imputing income to that 
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parent. Sharpe v. Nobles, 127 N.C. App. 705, 
493 S.E.2d 288 (1997). 

Must Be Sufficient Evidence of Pro- 
scribed Intent. — A trial court’s conclusion 
underlying imposition of the earnings capacity 
rule must be based upon evidence that the 
actions which reduced the party’s income were 
not taken in good faith. There must be suffi- 
cient evidence of the proscribed intent. Fischell 
v. Rosenberg, 90 N.C. App. 254, 368 S.E.2d 11 
(1988). 

Consideration of Spouse’s Capacity to 
Earn Held Error. — Trial court could not 
consider father’s capacity to earn in computing 
his income where the evidence indicated that 
he lost his job due to no fault of his own, and the 
court’s order contained no findings that he had 
deliberately stopped working to avoid his sup- 
port obligations. Greer v. Greer, 101 N.C. App. 
351, 399 S.E.2d 399 (1991). 

Support Should Not Have Been Based 
on Earning Capacity. — Where there was no 
evidence that defendant was engaging in any 
tactics to avoid paying child support, defendant 
had purchased a substantial amount of farm 
equipment for use in his farming operation, and 
he had experienced a net loss from farming for 
the last three years but had made a profit from 
this business in the past, the evidence pointed 
to a genuine effort by defendant to engage in 
his chosen profession and to support his family 
as well; therefore, the case was remanded so 
the court could make a determination based 
upon defendant’s present earnings instead of 
his earning capacity. Cameron v. Cameron, 94 
N.C. App. 168, 380 S.E.2d 121 (1989). 

Wrongful Inclusion of Future Personal 
Expenditures. — Where trial court includes 
personal expenditures not yet made by party 
with no concrete plans to make such an expen- 
diture, award entered cannot possibly reflect 
the relative abilities of parties to pay support at 
that time. Witherow v. Witherow, 99 N.C. App. 
61, 392 S.E.2d 627 (1990). 

Determination of trial court not neces- 
sary to make finding of bad faith in reduc- 
tion of income where the party seeking support 
modification was the custodial parent was not 
supported by current case law, nor was the trial 
court correct in concluding that when a custo- 
dial parent sought a change of child support 
based upon a reduction in income, that custo- 
dial parent had to request the court to make a 
finding of fact as to his or her “good faith.” 
Fischell v. Rosenberg, 90 N.C. App. 254, 368 
S.E.2d 11 (1988). 

The inclusion of a gift when calculating a 
defendant’s income for child support purposes 
was an error, where there was no evidence on 
the part of defendant’s parents that such a gift 
would be reoccurring. Sloan vy. Sloan, 87 N.C. 
App. 392, 360 S.E.2d 816 (1987). 

Non-interest Bearing Demand Note Not 
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by Itself a Gift. — The fact that no demand 
had been made on a non-interest bearing de- 
mand note from defendant’s parents did not 
render it a gift, and the trial court’s finding that 
the transaction was a gift was erroneous. Sloan 
v. Sloan, 87 N.C. App. 392, 360 S.E.2d 816 
(1987). 

Third-party contributions may be used 
to support a deviation from North Carolina 
Child Support Guidelines, even where third 
parties are under no legal obligation to make 
such payments. Guilford County ex rel. Child 
Support Enforcement Agency ex rel. Easter v. 
Easter, 344 N.C. 166, 473 S.E.2d 6 (1996). 

Earnings of Child. — In a case involving 
child support payments, the trial court erred in 
refusing to admit the children’s tax returns into 
evidence, the only information concerning the 
estate and earnings of the children. Sloan v. 
Sloan, 87 N.C. App. 392, 360 S.E.2d 816 (1987). 

Education and Insurance Expenses. — 
Defendant’s argument that provisions to pay 
for higher education and to provide life and 
health insurance were not in the nature of child 
support was not without merit. Smith v. Smith, 
121 N.C. App. 334, 465 S.E.2d 52 (1996). 

Medical insurance premiums paid by a 
parent on behalf of a child are actual expendi- 
tures which must be considered in computing 
retroactive child support. Lawrence v. Tise, 107 
N.C. App. 140, 419 S.E.2d 176 (1992). 

Failure of the trial court to treat a portion of 
mother’s premiums as an actual expenditure 
for the purposes of calculating retroactive sup- 
port was not error, because there was no evi- 
dence in the record to support a finding on the 
portion of the premiums for the joint policy 
attributable only to coverage of the child. In the 
absence of such evidence, the trial court would 
only be speculating as to the child’s share of the 
cost, and this it could not do. Lawrence v. Tise, 
107 N.C. App. 140, 419 S.E.2d 176 (1992). 

Consideration of Health Insurance Cov- 
erage Erroneous. — According to former sub- 
division (c1)(6) of this section, the trial court 
was not allowed to vary the presumptive 
amount of child support based upon the “provi- 
sion of health insurance coverage;” therefore, 
by varying the presumptive guideline amount 
because of the defendant’s maintenance of 
health insurance on the plaintiff and the chil- 
dren, the trial court acted in violation of this 
section. Browne v. Browne, 101 N.C. App. 617, 
400 S.E.2d 736 (1991). 

Reconsideration of Alimony or Child 
Support After Equitable Distribution. — 
Section 50-20 (f) obviously contemplates that 
child support order may precede equitable dis- 
tribution order. No child support order is ever 
final and delaying child support order in 
lengthy case until after equitable distribution 
issue was decided would have prolonged an 
already long-pending case. Trial court’s deci- 
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sion to enter child support order prior to deter- 
mination of equitable distribution issue was 
under the statute. Cohen v. Cohen, 100 N.C. 
App. 334, 396 S.E.2d 344 (1990). 

Amount of Award Is Within Trial Court’s 
Discretion. — Once an award is found to be 
justified, the amount lies within the trial 
court’s discretion and will not be disturbed 
absent manifest abuse. Sloop v. Friberg, 70 
N.C. App. 690, 320 S.E.2d 921 (1984). 

Amount Should Be Fair and Not Confis- 
catory. — An order for the maintenance of a 
child should be in an amount that is fair and 
not confiscatory in light of the parent’s earning 
ability. Plott v. Plott, 65 N.C. App. 657, 310 
S.E.2d 51 (1983), modified on other grounds, 
313 N.C. 63, 326 S.E.2d 863 (1985). See also, 
Fuchs v. Fuchs, 260 N.C. 635, 133 S.E.2d 487 


(1963). 
Allowance Should Be Made for Parent’s 
Living Expenses. — In determining the 


amount of an order for the support of children, 
a reasonable allowance should be made for the 
living expenses of their father (or mother) in 
the light of his earnings. Fuchs v. Fuchs, 260 
N.C. 635, 133 S.E.2d 487 (1963). 

Dividing Parent’s Income by Number of 
Dependents Is Disapproved. — Fixing the 
amount of support for minor children by divid- 
ing the income of their father (or mother) by the 
number of people dependent upon him for sup- 
port is not approved. Fuchs v. Fuchs, 260 N.C. 
635, 133 S.E.2d 487 (1963). 

Conduct of Parties May Be Considered. 
— In addition to the factors enumerated in 
subsection (c) of this section, the trial court may 
consider the conduct of the parties, the equities 
of the given case, and any other relevant facts 
in determining child support. Warner v. 
Latimer, 68 N.C. App. 170, 314 S.E.2d 789 
(1984). 

This section clearly allows the trial court to 
consider other facts of the particular case in 
arriving at the amount of defendant’s share of 
support in an action for reimbursement. Thus, 
while the defendant’s ability to pay and his 
earning capacity are factors to be considered, 
they are not controlling. The court may also 
consider the conduct of the parties and the 
equities of the case. Stanley v. Stanley, 51 N.C. 
App. 172, 275 S.E.2d 546, cert. denied, 303 N.C. 
182, 280 S.E.2d 454, appeal dismissed, 454 U.S. 
959, 102 S. Ct. 496, 70 L. Ed. 2d 374 (1981). 

Findings and Conclusions of Law Re- 
quired. — In setting amounts for child sup- 
port, where the trial court sits without a jury, 
the judge is required to find the facts specially 
and state separately its conclusions of law 
thereon, and to direct the entry of the appro- 
priate judgment. Dishmon v. Dishmon, 57 N.C. 
App. 657, 292 S.E.2d 293 (1982). 

Findings Must Indicate Consideration 
of Needs and Earnings. — Conclusions of law 
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must be based upon factual findings specific 
enough to indicate to the appellate court that 
the judge below took due regard of the partic- 
ular estates, earnings, conditions, and accus- 
tomed standard of living of both the child and 
the parents. Dishmon v. Dishmon, 57 N.C. App. 
657, 292 S.E.2d 293 (1982). 

Findings as to Child’s Past and Present 
Expenses Required. — In order to determine 
the reasonable needs of the child, the trial court 
must hear evidence and make findings of spe- 
cific fact on the child’s actual past expenditures 
and present reasonable expenses. Atwell v. 
Atwell, 74 N.C. App. 231, 328 S.E.2d 47 (1985). 

Minor child’s hospitalization and its re- 
sulting costs constituted a substantial 
change in circumstances. Thus case was 
remanded to take into account the parties’ 
abilities to provide support for the minor child’s 
medical expenses and to enter an order modi- 
fying the support order. Lawrence v. Nantz, 115 
N.C. App. 478, 445 S.E.2d 87 (1994). 

Award Where Father Has Substantial 
Income. — In an action for child support, the 
court, in making its award, should keep in 
mind that children of a man of substantial 
income are entitled to live accordingly. McLeod 
v. McLeod, 43 N.C. App. 66, 258 S.E.2d 75, cert. 
denied, 298 N.C. 807, 261 S.E.2d 920 (1979). 

Credit for Voluntary Expenditures. — As 
to granting of credit towards payment of court- 
ordered child support for voluntary expendi- 
tures, see Goodson v. Goodson, 32 N.C. App. 76, 
2318.1: 20 178° (1977). 

The trial court has a wide discretion in de- 
ciding initially whether justice requires that a 
credit be given under the facts of each case and 
then in what amount the credit is to be 
awarded. The better view allows credit when 
equitable considerations exist which would cre- 
ate an injustice if credit were not allowed. 
Evans v. Craddock, 61 N.C. App. 438, 300 
S.E.2d 908 (1983). 

Expenses During Visitation. — Credit is 
not likely to be appropriate for frivolous ex- 
penses or for expenses incurred in entertaining 
or feeding the child during visitation periods. 
Evans v. Craddock, 61 N.C. App. 438, 300 
S.E.2d 908 (1983). 

Whether credit is allowed for time spent in 
visitation with the noncustodial parent de- 
pends on the facts of the particular case and is 
a matter within the court’s discretion, as the 
fact that a child spends a certain amount of 
time with one parent does not necessarily mean 
that his reasonable and necessary living ex- 
penses are incurred proportionally. Gibson v. 
Gibson, 68 N.C. App. 566, 316 S.E.2d 99 (1984). 

Trial court’s use of one-third of mother’s 
total fixed expenses to establish reason- 
able needs of child was neither unfair nor 
impermissible where the expense figures in 
mother’s affidavit of financial status included 
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expenses only for herself and the child, as she 
had not remarried, and furthermore, where the 
trial court not only found that mother’s living 
expenses were reasonable, but also reduced 
several of the figures on the affidavit before 
making that finding, and where, with the ex- 
ception of the amount of scheduled visitation, 
father presented no evidence on which the 
court could have based other findings regarding 
the child’s expenses and needs. Gibson v. 
Gibson, 68 N.C. App. 566, 316 S.E.2d 99 (1984). 

Parties Cannot Consent to Improperly 
Based Order. — The parties, by their consent, 
cannot enable a trial judge to enter an order not 
based upon consideration of the several factors 
listed in subsection (c) of this section and § 50- 
16.5(a). Williamson v. Williamson, 20 N.C. App. 
669, 202 S.E.2d 489 (1974). 

Method of Payment Is Within Discretion 
of Court. — In utilizing the provision in sub- 
section (e) of this section that payment for the 
support of a minor child shall be paid by lump 
sum payment, periodic payments, or by trans- 
fer of title or possession of personal property of 
any interest therein as the court may order, the 
trial court is vested with broad discretion, and 
is not limited to ordering any one of the desig- 
nated methods of payment. In keeping with the 
court’s powers, an order under this section will 
be upheld barring an abuse of that discretion. 
Weaver v. Weaver, 88 N.C. App. 634, 364 S.E.2d 
706, cert. denied, 322 N.C. 330, 368 S.E.2d 875 
(1988). 

Trial court’s creation of a trust consisting 
of certain real and personal property owned by 
the parties in order to secure payment of ali- 
mony and child support was a proper exercise 
of its discretion in applying the provisions of 
subsection (e) of this section and § 50-16.7(a) 
and (c) and would be affirmed. Weaver v. 
Weaver, 88 N.C. App. 634, 364 S.E.2d 706, cert. 
denied, 322 N.C. 330, 368 S.E.2d 875 (1988). 

Amount Not Excessive. — Where defen- 
dant earned one hundred thirty-two dollars 
($132.00) a week and had monthly expenses in 
the amount of fifty-two dollars ($52.00), the 
court’s order for defendant to pay one hundred 
dollars ($100.00) per month in child support 
was not an abuse of discretion; defendant had 
been paying plaintiff one hundred dollars 
($100.00) per week voluntarily for several 
months prior to the hearing, had testified that 
he would continue to do so, and the court had 
made extensive findings regarding the child’s 
needs, the parents’ estates and earnings, etc. 
Rawls v. Rawls, 94 N.C. App. 670, 381 S.E.2d 
179 (1989). 

Yearly support payment of $37,871.89 held 
not excessive where payor earned about 
$200,000.00 per year and where family enjoyed 
very high standard of living prior to dissolution 
of marriage and where court found, based on 
payor’s testimony, that payor could pay any 
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amount court might order up to and including 
$71,318.04. Cohen v. Cohen, 100 N.C. App. 334, 
396 S.E.2d 344 (1990). 

Improper Reduction of Child Support 
Payments. — Reducing child support pay- 
ments by subtracting amount of money calcu- 
lated to represent what custodial parent saves 
in expenses while the child is visiting with 
noncustodial parent was improper. Cohen vy. 
Cohen, 100 N.C. App. 334, 396 S.E.2d 344 
(1990). 

Consideration of Shared Custody Justi- 
fied. — Fact that defendant had sole custody of 
one of the children and furnished the child’s 
sole support, while defendant contributed to 
the support of the two children in plaintiff’s 
custody, clearly justified the trial court’s consid- 
eration of the shared custody factor; trial court 
was not required to make findings as to how or 
why this custody arrangement rendered guide- 
lines adopted pursuant to subsection (cl) inap- 
plicable where the guidelines provided for sup- 
port payments to be based upon _ the 
noncustodial parent’s gross income. Morris v. 
Morris, 92 N.C. App. 359, 374 S.E.2d 441 
(1988). 

Imputed Income. — Where there was no 
evidence that defendant, who worked for a 
school system as a psychologist, intentionally 
depressed his income or otherwise engaged in 
bad faith, the trial court erred by imputing 
income to defendant for four weeks during the 
school district summer recess. Ellis v. Ellis, 126 
N.C. App. 362, 485 S.E.2d 82 (1997). 

Sufficient Findings by the Court. — In 
spite of trial court’s failure to make finding as to 
husband’s net income, court’s findings regard- 
ing gross income of husband and wife along 
with wife’s net income and children’s expenses 
was sufficient to satisfy requirement under this 
section that court give due regard to parties’ 
estates, earnings, conditions and standard of 
living in setting child support. Sikes v. Sikes, 98 
N.C. App. 610, 391 S.E.2d 855 (1990), aff’d, 330 
N.C. 595, 411 S.E.2d 588 (1992). 

Court’s findings were insufficient to sup- 
port awarding no support under subsection (c) 
since the court failed to determine what were 
the reasonable needs of the minor child for 
health, education, and maintenance. 
McLemore v. McLemore, 89 N.C. App. 451, 366 
S.E.2d 495 (1988). 

In an action seeking an increase in child 
support over the amount set forth in separation 
agreement, order which contained no specific 
findings with respect to the actual past or 
present expenses incurred for the support of 
the children was insufficient to support the 
court’s conclusion that the reasonable needs of 
the children amounted to $2,800.00 per month. 
Holderness v. Holderness, 91 N.C. App. 118, 
370 S.E.2d 602 (1988). 

Where the trial court made no findings what- 


121 


§50-13.4 


soever with respect to the parties’ “estates, 
earnings, conditions, [and] accustomed stan- 
dard of living” for the year 1984, its award of 
retroactive child support would be vacated 
since it was not based on sufficient findings 
pertaining to the year 1984. Napowsa v. 
Langston, 95 N.C. App. 14, 381 S.E.2d 882, 
cert. denied, 325 N.C. 709, 388 S.E.2d 460 
(1989). 

Refusal to Consider Reduction in In- 
come. — Trial court erred in concluding that 
reduction in income of father, the custodial 
parent, due to leaving employment to return to 
school, could not be considered on motion to 
increase plaintiff’s child support obligations. 
Fischell v. Rosenberg, 90 N.C. App. 254, 368 
S.E.2d 11 (1988). 

Findings Unsupported by Evidence. — 
Judge erred by ordering mother to pay four 
hundred eighty dollars ($480.00) per month in 
child support; the figures of five hundred dol- 
lars ($500.00) and four hundred eighty dollars 
($480.00) were not supported by any evidence 
in the record on appeal and, despite the absence 
of mother’s financial records, the judge could 
have determined the child’s reasonable needs 
through evidence offered by father; however, 
the figures the judge arrived at were unsup- 
ported by father’s testimony, and were not 
supported by any of the previous orders entered 
in the case. Correll v. Allen, 94 N.C. App. 464, 
380 S.E.2d 580 (1989). 

Reduction of Income on Return to 
School. — Trial court erred in concluding re- 
duction in income of father, custodial parent, 
due to leaving employment to return to school, 
could not be considered on motion to increase 
plaintiff’s child support obligations. Fischell v. 
Rosenberg, 90 N.C. App. 254, 368 S.E.2d 11 
(1988). 

Accustomed Standard of Living. — 
Where the trial court unequivocally disre- 
garded the principle that the accustomed stan- 
dard of living is a factor to be considered and, 
instead based alimony on the standard of living 
the parties maintained after the divorce there 
was prejudicial error. Barham v. Barham, 127 
N.C. App. 20, 487 S.E.2d 774 (1997), aff'd, 347 
N.C. 570, 494 S.E.2d 763 (1998). 

Change in Circumstances Not Shown. — 
Where the trial court found that defendant 
voluntarily quit his job, willfully and intention- 
ally depressed his income, and failed to meet 
his burden of proof in showing a substantial 
change of circumstances, the court entered a 
judgment against defendant denying his mo- 
tion to reduce child support by reason of sub- 
stantial change of circumstances. Askew v. 
Askew, 119 N.C. App. 242, 458 S.E.2d 217 
(1995). 


CH. 50. DIVORCE AND ALIMONY 


§50-13.4 


B. Effect of Separation 
Agreements, Consent 
Judgments and 
Arbitration 
Awards. 


Separation Agreements Are Not Binding 
on the Court. — Valid separation agreements, 
including consent judgments with respect to 
marital rights based on such agreements, are 
not final and binding as to the amount to be 
provided for the support and education of minor 
children. Hinkle v. Hinkle, 266 N.C. 189, 146 
S.E.2d 73 (1966), decided under former § 50- 
13. 

Valid separation agreements relating to mar- 
ital and property rights of the parties are not 
final and binding as to the custody of minor 
children or as to the amount to be provided for 
the support and education of such minor chil- 
dren. Perry v. Perry, 33 N.C. App. 189, 234 
S.E.2d 449, cert. denied, 292 N.C. 730, 235 
S.E.2d 784 (1977). 

And Cannot Deprive the Court of Its 
Authority. — Separation agreement dealing 
with the custody and the support of the chil- 
dren of the parties cannot deprive the court of 
its inherent as well as statutory authority to 
protect the interests of and provide for the 
welfare of minors. McKaughn v. McKaughn, 29 
N.C. App. 702, 225 S.E.2d 616 (1976). 

While the court cannot relieve parent of any 
contractual obligation he assumed to support 
his child in excess of what the law would 
require, it can, in the exercise of its inherent 
and statutory authority to provide for the wel- 
fare of minors, order payment of an amount 
either larger or smaller than that provided for 
in separation agreement. Bottomley  v. 
Bottomley, 82 N.C. App. 231, 346 S.E.2d 317 
(1986). 

Arbitration Awards Also Remain 
Reviewable and Modifiable. — Just as par- 
ents cannot by agreement deprive the courts of 
their duty to promote the best interests of their 
children, they cannot do so by arbitration. 
Hence those provisions of an arbitration award 
concerning custody and child support, like 
those provisions in a separation agreement, 
will remain reviewable and modifiable by the 
court. Crutchley v. Crutchley, 306 N.C. 518, 293 
S.E.2d 793 (1982). 

Court Retains Jurisdiction Despite Sup- 
port Provisions of Separation Agreement 
or Arbitration Award. — While the amount 
of child support agreed on by the parties to a 
separation agreement is presumed, in the ab- 
sence of evidence to the contrary, to be just and 
reasonable, it remains within the authority of 
the courts pursuant to this Chapter to order 
payments for support in such amounts as will 
meet the reasonable needs of the child for 


122 


§50-13.4 


health, education and maintenance, having due 
regard to the estates, earnings, conditions, and 
accustomed standard of living of the child and 
the parties, the child care and homemaker 
contributions of each party, and other facts of 
the particular case. The same reasoning applies 
to an arbitration award concerning child sup- 
port. Crutchley v. Crutchley, 306 N.C. 518, 293 
S.E.2d 793 (1982). 

But Separation Agreements and Con- 
sent Judgments Cannot Be Ignored. — 
Provisions of a valid separation agreement, 
including a consent judgment based thereon, 
cannot be ignored or set aside by the court 
without the consent of the parties. Hinkle v. 
Hinkle, 266 N.C. 189, 146 S.E.2d 73 (1966), 
decided under former § 50-13. 

A valid separation agreement cannot be ig- 
nored or set aside by the court without the 
consent of the parties. Winborne v. Winborne, 
41 N.C. App. 756, 255 S.E.2d 640, cert. denied, 
298 N.C. 305, 259 S.E.2d 918 (1979). 

Level of Support in Separation Agree- 
ment Is Only One Factor in Decision. — 
When a trial court is called upon for the first 
time to determine the appropriate level of child 
support payments agreed upon in separation 
agreements, the “presumption” of reasonable- 
ness of the agreed upon level of support in such 
cases is one of evidence only; that is, the agreed 
upon level of support constitutes some evidence 
of the appropriate level of support, but that this 
evidence must be weighed and considered by 
the trial court together with all other relevant 
and competent evidence bearing upon the stat- 
utory factors set out in subsection (c) of this 
section; in other words, the trial court is writing 
upon a clean slate, and the previously agreed 
upon level of support is but one factor to be 
considered. Morris v. Morris, 92 N.C. App. 359, 
374 S.E.2d 441 (1988). 

When Agreement May Be Modified. — A 
separation agreement is a contract between the 
parties, and the court is without power to 
modify it except (1) to provide for adequate 
support for minor children, and (2) with the 
mutual consent of the parties thereto where 
rights of third parties have not intervened. 
McKaughn v. McKaughn, 29 N.C. App. 702, 225 
S.E.2d 616 (1976). 

Amount Set by Agreement Is Presump- 
tively Just and Reasonable. — Where par- 
ties to a separation agreement agree upon the 
amount for the support and maintenance of 
their minor children, there is a presumption, in 
the absence of evidence to the contrary, that the 
amount mutually agreed upon is just and rea- 
sonable. Fuchs v. Fuchs, 260 N.C. 635, 133 
S.E.2d 487 (1963); Winborne v. Winborne, 41 
N.C. App. 756, 255 S.E.2d 640, cert. denied, 298 
N.C. 305, 259 S.E.2d 918 (1979). 

And May Not Be Changed Absent 
Change in Conditions. — Where parties to a 
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separation agreement agree concerning the 
support and maintenance of their minor chil- 
dren, there is a presumption, in the absence of 
evidence to the contrary, that the provisions 
mutually agreed upon are just and reasonable, 
and the court is not warranted in ordering a 
change in the absence of any evidence of a 
change in conditions. McKaughn v. McKaughn, 
29 N.C. App. 702, 225 S.E.2d 616 (1976). 

Or Absent Need for Increase. — Where 
parties to a separation agreement agree upon 
the amount for the support and maintenance of 
their minor children, there is a presumption, in 
the absence of evidence to the contrary, that the 
amount mutually agreed upon is just and rea- 
sonable. Upon motion, a trial court may not 
order an increase in the absence of any evi- 
dence of a change in conditions or of the need 
for such increase, particularly when the in- 
crease is awarded solely on grounds that the 
father’s income has increased so that he is able 
to pay a larger amount. Dishmon v. Dishmon, 
57 N.C. App. 657, 292 S.E.2d 293 (1982). 

Child Referred to in Consent Judgment 
Is Under Protective Custody of Court. — 
Even though an order requiring father to make 
payments for the support of his child was 
entered by consent of the parents, the child was 
under the protective custody of the court. Smith 
v. Smith, 247 N.C. 223, 100 S.E.2d 370 (1957), 
revd on other grounds, 248 N.C. 298, 103 
S.E.2d 400 (1958). 

The effect of an order setting a lesser 
amount of child support than that pro- 
vided for by separation agreement is not to 
deprive the custodial parent of her contractual 
right to recover the sums provided for in the 
agreement, but to limit her contempt remedy to 
the sums provided for by the court order. 
Bottomley v. Bottomley, 82 N.C. App. 231, 346 
S.E.2d 317 (1986). 

Right of Party to Separation Agreement 
to Bring Action. — When a case is properly 
before it, the court has the duty to award 
custody in accordance with the best interests of 
the child, and no agreement, consent or condi- 
tion between the parents can interfere with this 
duty or bind the court. Thus, the existence of a 
valid separation agreement containing provi- 
sions relating to the custody and support of 
minor children does not prevent one of the 
parties to the agreement from instituting an 
action for a judicial determination of those 
same matters. Winborne v. Winborne, 41 N.C. 
App. 756, 255 S.E.2d 640, cert. denied, 298 N.C. 
305, 259 S.E.2d 918 (1979). 

The existence of a valid separation agree- 
ment relating to child support or custody does 
not prevent one of the parties from instituting 
an action for a judicial determination of those 
same matters. Powers v. Parisher, 104 N.C. 
App. 400, 409 S.E.2d 725 (1991), appeal dis- 
missed, 331 N.C. 286, 417 S.E.2d 254 (1992). 
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As to effect of reconciliation and re- 
sumption of cohabitation on a separation 
agreement, see Hand v. Hand, 46 N.C. App. 
82, 264 S.E.2d 597, cert. denied, 300 N.C. 556, 
270 S.E.2d 107 (1980). 

No Obligation to Support Child Past Ma- 
jority Despite Disability. — Where mother’s 
testimony offered at the hearing showed that 
son was 18 years old, had graduated from high 
school, had a part-time job, and was attempting 
to raise money to go to college, and mother 
further testified that son was not a normal 18 
year old since he was involved in a wreck, trial 
court was without authority to order father to 
pay child support arrearages of five hundred 
dollars ($500.00); the evidence showed that 
pursuant to subdivision (c)(2) of this section, 
defendant was relieved of any obligation to 
support his son after his graduation from high 
school on June 5, 1988, and even if mother’s 
evidence was sufficient to show that son was 
physically or mentally incapable of self-sup- 
port, there was no longer a statutory obligation 
for parents to support their disabled adult 
children. State v. Benfield, 95 N.C. App. 451, 
382 S.E.2d 776 (1989). 

Obligation to Pay Is Independent of 
Compliance with Unrelated Provisions in 
Agreement. — The duty of a parent to pay 
child support as agreed to in a separation 
agreement will not be excused because the 
other parent does not comply with other provi- 
sions of the separation agreement unrelated to 
the financial support of the children. Nisbet v. 
Nisbet, 102 N.C. App. 282, 402 S.E.2d 151, cert. 
denied, 329 N.C. 499, 407 S.E.2d 538 (1991). 

Defendant’s obligation to pay child support 
as provided in the separation agreement is not 
dependent upon plaintiff’s compliance with vis- 
itation, nonharassment, or noncohabitation 
provisions in the same agreement. To hold 
otherwise would punish the children for the 
misbehavior of a parent. Nisbet v. Nisbet, 102 
N.C. App. 232, 402 S.E.2d 151, cert. denied, 329 
N.C. 499, 407 S.E.2d 538 (1991). 


V. TERMINATION OF OBLIGATION. 
A. In General. 


When Legal Obligation to Support Child 
Ends. — The statutes concerning child support 
all use the term “minor,” “minor child” or “mi- 
nor children,” never referring to age 21. There- 
fore, in substituting the new meaning of “mi- 
nor” provided by Chapter 48A into the statutes, 
the legal obligation to support one’s child ends 
at age 18, absent a showing that the child is 
insolvent, unmarried and physically or men- 
tally incapable of earning a livelihood as con- 
templated by § 50-13.8. Crouch v. Crouch, 14 
N.C. App. 49, 187 S.E.2d 348, cert. denied, 281 
N.C. 314, 188 S.E.2d 897 (1972). 
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In the absence of an enforceable contract 
otherwise obligating a parent, North Carolina 
courts have no authority to order child support 
for a child who has attained the age of majority, 
unless the child has not completed secondary 
schooling, or, pursuant to § 50-13.8, the child is 
mentally or physically incapable of self-sup- 
port. Bridges v. Bridges, 85 N.C. App. 524, 355 
S.E.2d 230 (1987); Pieper v. Pieper, 90 N.C. 
App. 405, 368 S.E.2d 422, aff'd, Ellinwood v. 
Ellinwood, 88 N.C. App. 119, 362 S.E.2d 584 
(1987). 

Effect of One of Several Children Reach- 
ing Age 18. — While child support obligations 
ordered by a court terminate upon the child 
reaching age 18, unless the child is otherwise 
emancipated prior to reaching age 18 or the 
trial court in its discretion continues to enforce 
the payment obligation after the child reaches 
age 18 and while the child is in primary or 
secondary school, when one of two or more 
minor children for whom support is ordered 
reaches age 18, and when the support ordered 
to be paid is not allocated as to each individual 
child, the supporting parent has no authority to 
unilaterally modify the amount of the child 
support payment. The supporting parent must 
apply to the trial court for modification. Craig v. 
Craig, 103 N.C. App. 615, 406 S.E.2d 656 
(1991). | 

Cases holding that where one of two minor 
children reaches the age of 18, a trial court may 
retroactively modify child support arrearages 
when equitable considerations exist which 
would create an injustice if modification is not 
allowed were decided before § 50-13.10 became 
effective on October 1, 1987. Under this statute, 
if the supporting party is not disabled or inca- 
pacitated, a past due, vested child support 
payment is subject to divestment only as pro- 
vided by law, and if, but only if, a written 
motion is filed and due notice is given to all 
parties before the payment is due. Craig v. 
Craig, 103 N.C. App. 615, 406 S.E.2d 656 
(1991). 

Support Improperly Terminated. — 
Where father unilaterally terminated child 
support payments after his son reached the age 
of 18 and had failed to make satisfactory 
progress towards graduation from high school, 
the support payments were improperly termi- 
nated. Leak v. Leak, 129 N.C. App. 142, 497 
S.E.2d 702 (1998), review denied, 348 N.C. 498, 
510 S.E.2d 385 (1998). 

“Minor Child” under Prior Law. — Before 
the enactment of Chapter 48A, it was evident 
that the meaning of “minor child” within the 
purview of the custody and support statutes 
contemplated the common-law age of majority, 
age 21. Shoaf v. Shoaf, 14 N.C. App. 231, 188 
S.E.2d 19, rev'd on other grounds, 282 N.C. 287, 
192 S.Ei2d 299, (1972). 
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B. Effect of Separation Agreement, 
Consent Judgment, etc. 


A parent may contract to support his or 
her children past the age of majority, and 
the court has power to enforce such a contract 
just as it would any other. Harding v. Harding, 
46 N.C. App. 62, 264 S.E.2d 131 (1980). 

But Court Cannot Enlarge on Such Ob- 
ligation. — Since the duty to support after the 
age of majority arises in contract, the court may 
not enlarge upon the obligation agreed to by the 
parties. Harding v. Harding, 46 N.C. App. 62, 
264 S.E.2d 131 (1980). 

Any attempt by the court to enlarge upon the 
obligation arising under contract by extending 
the duty of support beyond the age of majority 
would be void for lack of subject matter juris- 
diction. Harding v. Harding, 46 N.C. App. 62, 
264 S.E.2d 131 (1980). 

Consent Judgment Providing for Sup- 
port Until Majority. — A father’s legal liabil- 
ity for the support of his son born on January 
13, 1953, by reason of a consent judgment dated 
June 11, 1970, providing that payments for 
child support should continue until such time 
as said minor child reached his majority or was 
otherwise emancipated, would not continue un- 
til his son became 21 years of age. Shoaf v. 
Shoaf, 282 N.C. 287, 192 S.E.2d 299 (1972). 


VI. SEPARATE IDENTIFICATION OF 
ALLOWANCES. 


Allowances to Be Separated. — The al- 
lowances to be separated in the order, as re- 
quired by subsection (e) of this section, are the 
support payments for the minor child or chil- 
dren and the amounts ordered for alimony or 
alimony pendente lite. Brooks v. Brooks, 12 
N.C. App. 626, 184 S.E.2d 417 (1971). 

Court Need Not Designate Amounts for 
Each Child. — Subsection (e) of this section 
does not require the trial court to designate the 
amount of support payments for each child, 
although such designation may prove helpful to 
simplify any future adjustments or modifica- 
tions. Brooks v. Brooks, 12 N.C. App. 626, 184 
S.E.2d 417 (1971). 

Failure to Identify Purpose of Support 
as Health, Education and Maintenance Is 
Not Error. — The better practice is for the 
court’s order to relate that the payment ordered 
under this section is the amount necessary to 
meet the reasonable needs of the child for 
health, education, and maintenance, but the 
failure of the court to do so does not constitute 
reversible error. Andrews v. Andrews, 12 N.C. 
App. 410, 183 S.E.2d 843 (1971); Martin v. 
Martin, 35 N.C. App. 610, 242 S.E.2d 398, cert. 
denied, 295 N.C. 261, 245 S.E.2d 778 (1978). 

Failure to Separate Allowances Held Er- 
ror. — The trial court erred in failing to sepa- 
rately state and identify the allowances for 


ART. 1. DIVORCE, ETC., GENERALLY 


§50-13.4 


alimony pendente lite and child support as 
required by subsection (e) of this section. Man- 
ning v. Manning, 20 N.C. App. 149, 201 S.E.2d 
46 (1973). 


VII. FINDINGS AND CONCLUSIONS. 


Judge Must Make Findings of Fact and 
Conclusions of Law. — In setting amounts 
for child support, where the trial court sits 
without a jury, the judge is required to find the 
facts specially and state separately its conclu- 
sions of law thereon and direct the entry of the 
appropriate judgment. Dishmon v. Dishmon, 57 
N.C. App. 657, 292 S.E.2d 293 (1982); Gibson v. 
Gibson, 68 N.C. App. 566, 316 S.E.2d 99 (1984). 

The requirements for findings of fact applica- 
ble to orders for alimony are also applicable to 
the determination of reasonable and adequate 
child support. Gebb v. Gebb, 77 N.C. App. 309, 
335 S.E.2d 221 (1985). 

The purpose of the requirement that the 
court make findings of those specific facts 
which support its ultimate disposition of the 
case is to allow a reviewing court to determine 
from the record whether the judgment, and the 
legal conclusions which underlie it, represent a 
correct application of the law. Gibson v. Gibson, 
68 N.C. App. 566, 316 S.E.2d 99 (1984). 

Effective appellate review of an order entered 
by a trial court sitting without a jury is largely 
dependent upon the specificity by which the 
order’s rationale is articulated. Evidence must 
support findings; findings must support conclu- 
sions; conclusions must support the judgment. 
Gibson v. Gibson, 68 N.C. App. 566, 316 S.E.2d 
99 (1984). 

Remand for Further Findings. — The 
findings of fact in a case for child support, were 
insufficient to determine whether the trial 
court gave due regard to the estates of the 
parties and the case must be remanded for 
further findings on this matter, even though 
there was ample evidence contained in the 
record about the estates of both parties. Sloan 
v. Sloan, 87 N.C. App. 392, 360 S.E.2d 816 
(1987). 

Contents of Findings. — There are no set 
guidelines as to what the findings of fact con- 
cerning the needs of the minor children must 
contain. The appellate courts of this State re- 
quire only that the findings be based on compe- 
tent evidence as to what the needs of the 
children are, and that such findings sustain the 
conclusion that the support payments ordered 
are in such amount as to meet the reasonable 
needs of the child. Byrd v. Byrd, 62 N.C. App. 
438, 303 S.E.2d 205 (1983). 

Findings Must Be Specific. — Where the 
trial court sits without a jury, the judge is 
required to make factual findings specific 
enough to indicate to the appellate court that 
due regard was taken of the factors enumer- 
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ated in this section. Byrd v. Byrd, 62 N.C. App. 
438, 303 S.E.2d 205 (1983). 

In orders of child support, the court should 
make findings of specific facts (e.g. incomes, 
estates) to support a conclusion as to the rela- 
tive abilities of the parties to provide support. 
Steele v. Steele, 36 N.C. App. 601, 244 S.E.2d 
466 (1978). 

Without findings relating to the parties’ rea- 
sonable expenses, there is no basis for a deter- 
mination as to the parties’ relative abilities to 
provide the support necessary to meet the rea- 
sonable needs of the children. Holderness v. 
Holderness, 91 N.C. App. 118, 370 S.E.2d 602 
(1988). 

In order to determine the reasonable needs of 
the child, the trial court must hear evidence 
and make findings of specific fact on the child’s 
actual past expenditures and present reason- 
able expenses. Holderness v. Holderness, 91 
N.C. App. 118, 370 S.E.2d 602 (1988). 

And Must Cover Factors in Subsection 
(c). — The trial court must hear evidence on 
each of the factors listed in subsection (c) of this 
section and substantiate its conclusions of law 
by making findings of specific facts on each of 
the listed factors. Newman v. Newman, 64 N.C. 
App. 125, 306 S.E.2d 540, cert. denied, 309 N.C. 
822, 310 S.E.2d 351 (1983). 

Conclusions of law must be based upon fac- 
tual findings specific enough to indicate to the 
appellate court that the judge below took due 
regard of the particular estates, earnings, con- 
ditions, and accustomed standard of living of 
both the child and the parents. Dishmon v. 
Dishmon, 57 N.C. App. 657, 292 S.E.2d 293 
(1982); Newman v. Newman, 64 N.C. App. 125, 
306 S.E.2d 540, cert. denied, 309 N.C. 822, 310 
S.E.2d 351 (1983); In re Botsford, 75 N.C. App. 
72, 330 S.E.2d 23 (1985); Boyd v. Boyd, 81 N.C. 
App. 71, 343 S.E.2d 581 (1986). 

To support an award of payment for support, 
the judgment of the trial court should contain 
findings of fact which sustain the conclusion of 
law that the support payments ordered are in 
such amount as to meet the reasonable needs of 
the child for health, education and mainte- 
nance, having due regard to the estates, earn- 
ings, conditions, accustomed standard of living 
of the child and the parties, and other facts of 
the particular care. Montgomery v. Montgom- 
ery, 32 N.C. App. 154, 231 S.E.2d 26 (1977); 
Poston v. Poston, 40 N.C. App. 210, 252 S.E.2d 
240 (1979); Grimes v. Grimes, 78 N.C. App. 208, 
336 S.E.2d 664 (1985). 

The trial court must make specific findings 
on each of the factors specified in subsection (c) 
of this section. In addition, the case law may 
require certain findings, as when the award is 
based on earning capacity rather than present 
income. Once the trial court has made such 
findings, they are conclusive if supported by 
any evidence, even if there is evidence contra. 
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‘Sloop v. Friberg, 70 N.C. App. 690, 320 S.E.2d 


921 (1984). 

The trial judge must at least make findings 
sufficiently specific to indicate proper consider- 
ation of each of the factors established by 
subsection (c) of this section for a determination 
of child support. Spencer v. Spencer, 70 N.C. 
App. 159, 319 S.E.2d 636 (1984). 

Orders for child support must be based upon 
the interplay of the trial court’s conclusions of 
law as to the amount of support necessary to 
meet the reasonable needs of the child and the 
relative abilities of the parents to provide that 
amount. These conclusions must, in turn, be 
based upon factual findings sufficiently specific 
to indicate to the appellate court that the trial 
court took due regard of the estates, earnings, 
conditions and accustomed standard of living of 
both child and parents. Little v. Little, 74 N.C. 
App. 12, 327 S.E.2d 283 (1985). 

To comply with subsection (c) of this section, 
the order for child support must be premised 
upon the interplay of the trial court’s conclu- 
sions of law as to the amount of support neces- 
sary to meet the reasonable needs of the child 
and the relative ability of the parties to provide 
that amount. To support these conclusions of 
law, the court must also make specific findings 
of fact so that an appellate court can ascertain 
whether the judge below gave due regard to the 
facts of the particular case. Such findings are 
necessary to an appellate court’s determination 
of whether the judge’s order is sufficiently sup- 
ported by competent evidence. Where the 
record discloses sufficient evidence to support 
the findings, it is not the Supreme Court’s task 
to determine de novo the weight and credibility 
to be given the evidence contained in the record 
on appeal. Plott v. Plott, 313 N.C. 63, 326 
S.E.2d 863 (1985). 

Conclusions must be based upon factual find- 
ings sufficiently specific to indicate that the 
trial court took “due regard” of the factors 
enumerated in the statute. Atwell v. Atwell, 74 
N.C. App. 231, 328 8.E.2d 47 (1985). 

The trial court must hear evidence and make 
findings of fact on the parents’ income, estates 
and present reasonable expenses to determine 
the parties’ relative ability to pay. Bottomley v. 
Bottomley, 82 N.C. App. 231, 346 S.E.2d 317 
(1986). 

To comply with subsection (c), the trial court 
is required to make findings of fact with respect 
to the factors listed in the statute. Holderness v. 
Holderness, 91 N.C. App. 118, 370 S.E.2d 602 
(1988). 

Findings must be based upon competent 
evidence, and it is not enough that there may 
be evidence, in the record sufficient to support 
findings which could have been made. The trial 
court must itself determine what pertinent 
facts are actually established by the evidence 
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before it. Atwell v. Atwell, 74 N.C. App. 231, 328 
S.E.2d 47 (1985). 

Actual Past Expenditures Must Be 
Found. — To determine the amount of support 
necessary to meet the reasonable needs of the 
child for health, education and maintenance, 
the court must make findings of specific facts as 
to what actual past expenditures have been. 
Warner v. Latimer, 68 N.C. App. 170, 314 
S.E.2d 789 (1984). 

To determine the amount of support neces- 
sary to meet the reasonable needs of the child 
for health, education and maintenance (which 
are conclusions of law), the court must make 
findings of specific facts as to what actual past 
expenditures have been. Where past expendi- 
tures are below subsistence, due regard, of 
course, must be given to meeting the reason- 
able needs of the child. Steele v. Steele, 36 N.C. 
App. 601, 244 S.E.2d 466 (1978). 

In order to determine the reasonable needs of 
the child, the trial court must hear evidence 
and make findings of specific fact on the child’s 
actual past expenditures and present reason- 
able expenses. Boyd v. Boyd, 81 N.C. App. 71, 
343 S.E.2d 581 (1986); Bottomley v. Bottomley, 
82 N.C. App. 231, 346 S.E.2d 317 (1986). 

Conclusion as to Reasonableness of Per- 
sonal Expenses. — In a child support case, 
the trial court should be satisfied that personal 
expenses itemized in the parties’ balance sheets 
are reasonable under all the circumstances 
before making a determination of need or lia- 
bility, and though absence of a specific conclu- 
sion as to reasonableness will not necessarily 
be held for error, the better practice is for the 
order to contain such a conclusion. Coble v. 
Coble, 300 N.C. 708, 268 S.E.2d 185 (1980). 

The determination of what portion of claimed 
expenses is reasonable, and what portion is 
unreasonable, in arriving at an amount neces- 
sary to meet the reasonable needs of the child, 
requires an exercise of judgment and is there- 
fore not a question of fact but a conclusion of 
law. Boyd v. Boyd, 81 N.C. App. 71, 343 S.E.2d 
581 (1986). 

Error to Order Support Absent Appro- 
priate Findings. — Where the court does not 
make appropriate findings based on competent 
evidence as to what are the reasonable needs of 
the children for health, education and mainte- 
nance, it is error to direct payments for their 
support. Hampton v. Hampton, 29 N.C. App. 
342, 224 S.E.2d 197 (1976); Poston v. Poston, 40 
N.C. App. 210, 252 S.E.2d 240 (1979). 

In a child support action, where the trial 
court failed to make findings as to the actual 
needs of the parties’ minor child or the expenses 
of the parties, its order directing child support 
payments was erroneous. Ingle v. Ingle, 53 N.C. 
App. 227, 280 S.E.2d 460 (1981). 

Without findings relating to the parties’ 
reasonable expenses, there is no basis for 
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a determination as to the relative abilities of 
the parents to provide the support necessary to 
meet the reasonable needs of the children. Boyd 
v. Boyd, 81 N.C. App. 71, 343 S.E.2d 581 (1986). 

Award of Reimbursement for Past Sup- 
port. — The trial court must make specific 
factual findings to support not only an award of 
future support but also to support an award of 
reimbursement for past support of the child. 
Buff v. Carter, 76 N.C. App. 145, 331 S.E.2d 705 
(1985). 

Finding as to Income of Supporting 
Spouse. — Although a proper finding pertain- 
ing to the income of the supporting spouse must 
be based on present, as opposed to past, income, 
there is no rule that requires a specific finding 
as to the income of the supporting spouse on the 
precise date of the hearing. Patton v. Patton, 78 
N.C. App. 247, 337 S.E.2d 607 (1985), rev’d in 
part on other grounds, 318 N.C. 404, 348 S.E.2d 
593 (1986). 

Findings Held Insufficient. — Where the 
trial did not make an assessment of the child’s 
needs, and found that plaintiff’s expenses ex- 
ceeded her income and that her unwieldy credit 
card obligations were caused by defendant’s 
failure to pay $220 in support to her in a timely 
manner when she had custody of both children, 
the findings of fact were insufficient to support 
the conclusion that plaintiff should not be re- 
quired to support her minor children; defen- 
dant’s $220 delinquency in child support pay- 
ments did not mean that plaintiff’s expenses 
were reasonable, and the trial judge made no 
findings upon which to conclude that defendant 
had the ability to support both children. Payne 
v. Payne, 91 N.C. App. 71, 370 S.E.2d 428 
(1988). 


VIII. APPELLATE REVIEW. 


Standard for reviewing child support 
orders resembles that for reviewing awards of 
custody, in that the amount of child support 
allowed by the trial judge will be disturbed only 
when there is an abuse of discretion. Dixon v. 
Dixon, 67 N.C. App. 73, 312 S.E.2d 669 (1984). 

Support Award Will Not Be Disturbed 
Absent Abuse of Discretion. — The amount 
of child support awarded is in the discretion of 
the trial judge and will be disturbed only on a 
showing of abuse of that discretion. Coggins v. 
Coggins, 260 N.C. 765, 133 S.E.2d 700 (1963); 
Swink v. Swink, 6 N.C. App. 161, 169 S.E.2d 
539 (1969); Sawyer v. Sawyer, 21 N.C. App. 293, 
204 S.E.2d 224, cert. denied, 285 N.C. 591, 205 
S.E.2d 723 (1974); Gibson v. Gibson, 24 N.C. 
App. 520, 211 S.E.2d 522 (1975); Wyatt v. 
Wyatt, 32 N.C. App. 162, 231 S.E.2d 42, aff’d, 
35 N.C. App. 650, 242 S.E.2d 180 (1977); 
Minges v. Minges, 53 N.C. App. 507, 281 S.E.2d 
88 (1981); Peters v. Elmore, 59 N.C. App. 404, 
297 S.E.2d 154 (1982), cert. denied, 307 N.C. 
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577, 299 S.E.2d 651 (1983); Plott v. Plott, 65 
N.C. App. 657, 310 S.E.2d 51 (1983); Warner v. 
Latimer, 68 N.C. App. 170, 314 S.E.2d 789 
(1984). 

The trial court’s consideration of the factors 
contained in subsection (c) of this section is an 
exercise in sound judicial discretion, and if its 
findings are supported by competent evidence 
in the record, its determination as to the proper 
amount of support will not be disturbed on 
appeal. Boyd v. Boyd, 81 N.C. App. 71, 343 
S.E.2d 581 (1986). 

Even If Evidence Is Conflicting. — An 
order for child support is a question of fairness 
to all parties involved. It will not be disturbed 
on appeal absent an abuse of discretion by the 
trial judge, even if there is conflicting evidence. 
Evans v. Craddock, 61 N.C. App. 488, 300 
S.E.2d 908 (1983). 

In determining the amount of alimony and 
child support to be awarded, the trial judge 
must follow the requirements of this section. 
The amount is a reasonable subsistence, to be 
determined by the trial judge in the exercise of 
a judicial discretion from the evidence before 
him. His determination is reviewable, but it 
will not be disturbed in the absence of a clear 
abuse of discretion. Beall v. Beall, 290 N.C. 669, 
228 S.E.2d 407 (1976). 

Finding of Ability to Pay Is Conclusive 
When Supported by Evidence. — The trial 
court’s discretion as to the amount of child 
support awarded is not absolute and 
unreviewable. The order must be based not 
only on the needs of the child, but also on the 
ability of the father to meet the needs. But 
where there is a finding of ability to pay, sup- 
ported in the record by competent evidence, 
that finding will be conclusive. Wyatt v. Wyatt, 
32 N.C. App. 162, 231 S.E.2d 42, aff'd, 35 N.C. 
App. 650, 242 S.E.2d 180 (1977). 

Remand for Further Findings. — Where 
the trial judge found that the reasonable ex- 
penses of child were “in excess of $500,” while 
the child’s mother claimed that the child’s ex- 
penses were $855.16, and found the reasonable 
living expenses of the child’s father to be $800, 
rejecting his claimed figure of $1,196.80, lack of 
findings as to what claimed expenses of the 
child or the father the court considered unrea- 
sonable would require the appellate court to 
vacate the order and remand the cause for 
further findings. Patterson v. Patterson, 81 
N.C. App. 255, 343 S.E.2d 595 (1986). 

Presumption Allowing Modification. — 
The presumption, created in a 1994 revision, 
allowing modification of a child support order 
which is at least three years old, when there is 
a disparity of 15% or more between the amount 
of support payable under the original order and 
the amount owed based on the parties’ current 
income and expenses, is within the scope of the 
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support awards over time. Garrison v. Connor, 
122 N.C. App. 702, 471 S.E.2d 644 (1996). 


IX. REMEDIES. 
A. In General. 


Court Has Broad Discretion Under Sub- 
section (e). — The court is not limited to 
ordering one method of payment, to the exclu- 
sion of the others provided in subsection (e) of 
this section. The legislature’s use of the disjunc- 
tive and the phrase “as the court may order” 
shows that the court is to have broad discretion 
in providing for payment of child support or- 
ders. Moore v. Moore, 35 N.C. App. 748, 242 
S.E.2d 642 (1978). 

And Its Remedies Have Been Expanded. 
— The broad language of this statute suggests 
that the legislature intended to expand, not 
limit, the trial court’s remedies in enforcing 
payment of child support. Griffin v. Griffin, 103 
N.C. App. 65, 404 S.E.2d 478 (1991). 

The enforcement provisions under sub- 
section (f) of this section are not mutually 
exclusive. Griffin v. Griffin, 103 N.C. App. 65, 
404 S.E.2d 478 (1991). 

Nor Are the Payment Provisions. — The 
methods of payment listed in this section are 
not mutually exclusive. Warner v. Latimer, 68 
N.C. App. 170, 314 S.E.2d 789 (1984). 

The trial court has broad discretion under 
subsection (e) of this section in providing for 
payment of child support. Griffin v. Griffin, 103 
N.C. App. 65, 404 S.E.2d 478 (1991). 

Creation of Savings Account for Use of 
Children. — In an action for child support, the 
court was without the power to, in effect, at- 
tempt to create a savings account for the use of 
the children after they reached the age of 18. 
Parrish v. Cole, 38 N.C. App. 691, 248 S.E.2d 
878 (1978). 

Receipt of Support May Not Be Condi- 
tioned on Visitation. — A trial judge does not 
have authority to condition a minor child’s 
receipt of support paid by the noncustodial 
parent on compliance with court-ordered visi- 
tation allowed the noncustodial parent by or- 
dering that child support paid by defendant be 
placed in escrow if minor child fails or refuses 
to abide by the visitation privileges allowed 
defendant. Appert v. Appert, 80 N.C. App. 27, 
341 S.E.2d 342 (1986). 

Court Had No Authority to Order Pay- 
ment of Social Security Benefits Directly 
to Mother. — A North Carolina district court 
had no authority to order the Social Security 
Administration and defendant father, a repre- 
sentative payee receiving Social Security dis- 
ability payments for the benefit of his children, 
to pay those benefits directly to plaintiff 
mother. Brevard v. Brevard, 74 N.C. App. 484, 
328 S.E.2d 789 (1985). 

Defendant did not waive his right to 
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support by failing to schedule notice of a 
hearing on the issue prior to child’s emancipa- 
tion; trial court was incorrect in its presump- 
tion that because the issue of custody had 
become moot, it could not address the issue of 
support. Freeman v. Freeman, 103 N.C. App. 
801, 407 S.E.2d 262 (1991). 


B. Security. 


Nonresident Defendant May Be Re- 
quired to Post Bond. — Under subsection 
(f)(1) of this section and § 50-16.7(b), the court 
properly required supporting spouse to post a 
security bond to secure his compliance with a 
judgment requiring him to make monthly pay- 
ments for the support of his wife and children, 
where the court found that defendant no longer 
resided within the State and that he had no 
attorney of record in the case. Parker v. Parker, 
13 N.C. App. 616, 186 S.E.2d 607 (1972). 


C. Award of Property. 


Award of Home. — The award of the 
homeplace does not constitute a writ of posses- 
sion within the meaning of § 50-17, and the 
trial judge may award exclusive possession of 
the homeplace, even though it is owned by the 
entirety, as a part of the support under this 
section. Arnold v. Arnold, 30 N.C. App. 683, 228 
S.E.2d 48 (1976); Rogers v. Rogers, 39 N.C. App. 
635, 251 S.E.2d 663 (1979). 

The General Assembly has made statutory 
provisions in subdivision (f)(2) of this section 
for awarding possession of a home as a part of 
child support. This is true without regard to 
whether the parties are divorced. To the extent 
that the General Assembly’s will, as expressed 
in this section, conflicts with the common-law 
principle that the husband is entitled to exclu- 
sive possession of entirety property, the com- 
mon law has been abrogated and supplanted. 
Martin v. Martin, 35 N.C. App. 610, 242 S.E.2d 
393, cert. denied, 295 N.C, 261, 245 S.E.2d 778 
(1978). 


D. Attachment and Garnishment. 


For case upholding garnishment of fa- 
ther’s income from alleged “spendthrift” 
trust created in another jurisdiction and ad- 
ministered by a trustee bank in this State to 
satisfy judgment of mother against father for 
alimony, child support and counsel fees, see 
Swink v. Swink, 6 N.C. App. 161, 169 S.E.2d 
539 (1969). 

It was not error for trial court to enter 
order to withhold plaintiff’s wages to col- 
lect child support arrearages that had been 
reduced to judgment. Griffin v. Griffin, 103 N.C. 
App. 65, 404 S.E.2d 478 (1991). 


E. Recovery of Past Due Payments. 


The sole limitation on a party’s right to 
reimbursement for documented past support 
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expenditures is imposed by § 1-52(2), which 
limits recovery to those expenditures incurred 
within three years before the date the action for 
support is filed. Freeman v. Freeman, 103 N.C. 
App. 801, 407 S.E.2d 262 (1991). 

Effect of Subdivision (f)(8). — The portion 
of subdivision (f)(8) of this section following the 
semicolon does not constitute an election of 
remedies. Nor it is true that once arrearages 
are reduced to judgment the party attempting 
to collect the judgment is limited to the execu- 
tion procedures provided by § 1-302. Griffin v. 
Griffin, 103 N.C. App. 65, 404 S.E.2d 478 
(1991), 

Reduction to Judgment. — A parent hav- 
ing custody of a minor child may institute an 
action for the support of such child, and once an 
order for support has been obtained, the past 
due payments may be reduced to judgment by 
motion in the cause. Griffith v. Griffith, 38 N.C. 
App. 25, 247 S.E.2d 30, cert. denied, 296 N.C. 
106, 249 S.E.2d 804 (1978). 

After Child Reaches Majority. — The fact 
that a child becomes 18 years of age does not 
prevent the parent having custody from having 
the past due payments which accrued while the 
child was a minor reduced to judgment. Griffith 
v. Griffith, 38 N.C. App. 25, 247 S.E.2d 30, cert. 
denied, 296 N.C. 106, 249 S.E.2d 804 (1978). 

Notice. — The defendant in an action for 
unpaid child support could not complain of 
inadequate notice of the plaintiff’s motion to 
reduce to judgment support payments alleged 
to be in arrears where the defendant’s attorney 
of record was properly served with notice. 
Griffith v. Griffith, 38 N.C. App. 25, 247 S.E.2d 
30, cert. denied, 296 N.C. 106, 249 S.E.2d 804 
(1978). 


F. Retroactive Support and 
Reimbursement. 

Retroactive Distinguished from Pro- 
spective. — Child support awarded prior to 
the time a party files a complaint is properly 
classified as retroactive child support and is 
determined by considering reasonably neces- 
sary expenditures made on behalf of the child 
by the party seeking retroactive child support 
and the defendant’s ability to pay during the 
period in the past for which reimbursement is 
sought; child support awarded from the time a 
party files a complaint for child support to the 
date of trial is not “retroactive child support,” 
but is in the nature of prospective child support 
representing that period from the time a com- 
plaint seeking child support is filed to the date 
of trial. Taylor v. Taylor, 118 N.C. App. 356, 455 
S.E.2d 442 (1995), rev'd on other grounds, 343 
N.C. 50, 468 S.E.2d 33 (1996). 

Claim for Retroactive Child Support. — 
Not only may an action be brought to collect 
child support payments in arrears, but a claim 
for retroactive child support may be brought 
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under this section. Warner v. Latimer, 68 N.C. 
App. 170, 314 S.E.2d 789 (1984). 

Retroactive child support is based 
solely on amount actually expended for sup- 
port of minor children during time period in 
question. Cohen y. Cohen, 100 N.C. App. 334, 
396 S.E.2d 344 (1990). 

Reasonable Necessity and Ability to Pay 
Must Be Considered. — When a trial court is 
faced with calculating a retroactive child sup- 
port award, it must consider, among other 
things, whether what was actually expended 
was “reasonably necessary” for the child’s sup- 
port and the defendant’s ability to pay during 
the time for which reimbursement is sought. 
Buff v. Carter, 76 N.C. App. 145, 331 S.E.2d 705 
(1985). 

Measure of Liability for Reimbursement 
of Support Funds Expended. — Where 
there was no evidence or finding as to the 
actual amount expended by plaintiff for the 
support of the children for which she was 
entitled to reimbursement from defendant, 
what the defendant “should have paid” was not 
the measure of his lability to plaintiff. The 
measure of defendant’s liability to plaintiff was 
the amount actually expended by plaintiff 
which represented the defendant’s share of 
support. Hicks v. Hicks, 34 N.C. App. 128, 237 
S.E.2d 307 (1977); Rawls v. Rawls, 94 N.C. App. 
670, 381 S.E.2d 179 (1989). 

No Reimbursement for Share of Support 
Paid by Court Order. — In an action by a 
mother for child support, mother was not enti- 
tled to be reimbursed for sums expended by her 
for the support of the children which repre- 
sented her share of support as determined by 
the trial judge, considering the relative ability 
of the parties to provide support. Hicks v. 
Hicks, 34 N.C. App. 128, 237 S.E.2d 307 (1977). 

Mother’s Homemaking Services Consid- 
ered. — In determining father’s share of the 
reasonable actual expenditures made _ by 
mother during the period for which retroactive 
child support is sought, the trial court must 
consider her child care and homemaking ser- 
vices rendered during this period. Lawrence v. 
Tise, 107 N.C. App. 140, 419 S.E.2d 176 (1992). 

Mother Not Entitled to Compensation 
for Support by Others. — In an action by a 
mother for child support, she was not entitled 
to be compensated for support for the children 
which was provided by others. Hicks v. Hicks, 
34 N.C. App. 128, 237 S.E.2d 307 (1977). 

Extent of Recovery for Past Expendi- 
tures. — Assuming adequate proof of the ex- 
penditures under subsection (c) of this section, 
the plaintiff-mother could recover reimburse- 
ment for her past support expenditures (1) to 
the extent she paid the father’s share of such 
expenditures, and (2) to the extent the expen- 
ditures occurred three years or less before Au- 
gust 8, 1986, the date she filed her claim for 
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child support. Napowsa v. Langston, 95 N.C. 
App. 14, 381 S.E.2d 882, cert. denied, 325 N.C. 
709, 388 S.E.2d 460 (1989). 

Error Where Court Used Guidelines In- 
stead of Actual Expenditures. — Where, 
although the trial court made a finding on 
mother’s actual expenditures during the period 
for which retroactive support was sought, the 
court instead based the retroactive support 
award on the guidelines in effect at the time the 
expenses were incurred by mother, this was 
error requiring reversal of the order of retroac- 
tive support. Lawrence v. Tise, 107 N.C. App. 
140, 419 S.E.2d 176 (1992). 

Where the trial court abused its discre- 
tion in calculating plaintiff’s income and 
in failing to value plaintiff’s estate, and erred 
in using the “retroactive child support” test for 
calculating prospective child support, case 
would be remanded. Taylor v. Taylor, 118 N.C. 
App. 356, 455 S.E.2d 442 (1995), rev’d on other 
grounds, 343 N.C. 50, 468 S.E.2d 33 (1996). 

Evidence Held Sufficient to Support 
Award. — Where trial court specifically found 
that prior to filing action plaintiff expended at 
least four hundred dollars ($400.00) per month 
for the support of the parties’ child and that 
defendant had the capacity to pay one-half of 
this amount toward the child’s support during 
this time, the findings were supported by the 
evidence and were binding on appeal; the trial 
court correctly awarded plaintiff reimburse- 
ment for past child support. Rawls v. Rawls, 94 
N.C. App. 670, 381 S.E.2d 179 (1989). 


G. Contempt. 


Editor’s Note. — Some of the cases cited 
below were decided under subdivision (f)(9) of 
this section as it read prior to amendment in 
1977. Prior to such amendment, subdivision 
(f)(9) provided for punishment as for contempt 
of the “willful disobedience” of an order for the 
payment of child support. 

Agreement of Parties Incorporated in 
Judgment Is Enforceable by Contempt 
Proceedings. — Where, in wife’s action for 
alimony and child support, the parties agreed 
to the terms of a judgment providing that 
husband would make specified monthly sup- 
port payments, and the judgment entered by 
the court ordered husband to make the pay- 
ments which he had agreed to make, husband’s 
obligation to make the support payments could 
be enforced by contempt proceedings. Parker v. 
Parker, 13 N.C. App. 616, 186 S.E.2d 607 
(1972). 

Willfulness Is Required Under Subdivi- 
sion (f)(9). — The element of willfulness is 
required for a finding of civil contempt under 
subdivision (f)(9) of this section and § 5A-21. 
Jones v. Jones, 52 N.C. App. 104, 278 S.E.2d 
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260 (1981); Harris v. Harris, 91 N.C. App. 699, 
373 S.E.2d 312 (1988). 

And Only Willful Disobedience May Be 
Punished. — A failure to obey an order of a 
court cannot be punished by contempt proceed- 
ings unless the disobedience is willful, which 
imports knowledge and a stubborn resistance. 
Cox v. Cox, 10 N.C. App. 476, 179 S.E.2d 194 
(1971). 

To constitute willful disobedience there 
must be an ability to comply with the court 
order and a deliberate and intentional failure 
to do so. Bennett v. Bennett, 21 N.C. App. 390, 
204 S.E.2d 554 (1974). 

One does not act willfully in failing to comply 
with a judgment if it has not been within his 
power to do so since the judgment was ren- 
dered. Cox v. Cox, 10 N.C. App. 476, 179 S.E.2d 
194 (1971). 

Ability to Pay or to Take Measures to Do 
So Required. — Although an order for child 
support is enforceable by civil contempt pro- 
ceedings, a supporting party cannot be held in 
contempt unless the party willfully failed to 
comply with the support order. A finding of 
willful failure to comply with the order requires 
evidence of the present ability to pay or to take 
reasonable measures to comply. Brower v. 
Brower, 75 N.C. App. 425, 331 S.E.2d 170 
(1985). 

Trial Court Must Make Particular Find- 
ings of Ability to Pay. — In order to hold a 
parent in contempt for failure to pay child 
support in accordance with a decree, the failure 
must be willful. In order to find the failure 
willful, there must be particular findings of the 
ability to pay during the period of delinquency. 
Goodson vy. Goodson, 32 N.C. App. 76, 231 
§.E.2d 178 (1977). 

In order to punish by contempt proceedings, 
the trial court must find as a fact that the 
defendant possessed the means to comply with 
orders of the court during the period when he 
was in default. Cox v. Cox, 10 N.C. App. 476, 
179 S.E.2d 194 (1971). 

There must be a specific finding of fact, 
supported by competent evidence, to the effect 
that defendant possesses the means to comply 
with the court order, before he can be incarcer- 
ated for contempt until compliance. Bennett v. 
Bennett, 21 N.C. App. 390, 204 S.E.2d 554 
(1974); Fitch v. Fitch, 26 N.C. App. 570, 216 
S.E.2d 734, cert. denied, 288 N.C. 240, 217 
S.E.2d 679 (1975). 

A defendant may not deliberately divest 
himself of his property and in effect pauper- 
ize himself for appearance at a hearing for 
contempt and thereby escape punishment be- 
cause he is at that time unable to comply with 
the court order. Bennett v. Bennett, 21 N.C. 
App. 390, 204 S.E.2d 554 (1974). 

Defendant’s voluntary purging of assets 
in bankruptcy was considered a deliberate 
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divestment of assets; therefore, failure to com- 
ply with a child support order was willful and 
punishable by contempt proceedings. Harris v. 
Harris, 91 N.C. App. 699, 373 S.E.2d 312 
(1988). 

Past contempt cannot be ignored by the 
court even if at the exact time of the contempt 
hearing the defendant does not have the means 
to comply with the order for child support. 
Bennett v. Bennett, 21 N.C. App. 390, 204 
S.E.2d 554 (1974). 

Contempt Decree Set Aside for Lack of 
Findings. — Where the lower court had not 
found as a fact that defendant possessed the 
means to comply with the orders for payment of 
subsistence pendente lite at any time during 
the period when he was in default in such 
payments, the findings that defendant’s failure 
to make the payments of subsistence was delib- 
erate and willful was not supported by the 
record, and the decree committing him to im- 
prisonment for contempt would be set aside. 
Cox v. Cox, 10 N.C. App. 476, 179 S.E.2d 194 
C197 1): 

Failure to Pay College Expenses. — Trial 
court properly found father in civil contempt 
where he willfully failed to pay his daughters 
college expenses as he had contracted to do. 
Ross v. Voiers, 127 N.C. App. 415, 490 S.E.2d 
244 (1997), review denied, 347 N.C. 402, 496 
S.E.2d 387 (1997). 

Defendant Not in Contempt. — Defendant 
was not in civil contempt of court in deducting 
from child support payments made to plaintiff 
amounts representing voluntary expenditures 
for needs of the parties’ children while they 
were visiting him. Jones v. Jones, 52 N.C. App. 
104, 278 S.E.2d 260 (1981). j 

Review of Facts Found in Contempt Pro- 
ceedings. — In proceedings for contempt, the 
facts found by the judge are not reviewable, 
except for the purpose of passing upon their 
sufficiency to warrant the judgment. Cox v. Cox, 
10 N.C. App. 476, 179 S.E.2d 194 (1971). 

Payment of Counsel Fees. — The court is 
vested with broad power when it is authorized 
to punish “as for contempt.” This power in- 
cludes the authority for a district court judge to 
require one whom he has found in willful con- 
tempt of court for failure to comply with a child 
support order to pay reasonable counsel fees to 
opposing counsel as a condition to being purged 
of contempt. Blair v. Blair, 8 N.C. App. 61, 173 
S.E.2d 513 (1970). 

Indefinite Jail Term. — When a defendant 
has the present means to comply with a court 
order and deliberately refuses to comply, there 
is a present and continuing contempt, and the 
court may commit such defendant to jail for an 
indefinite term, that is, until he complies with 
the order. Bennett v. Bennett, 21 N.C. App. 390, 
204 S.E.2d 554 (1974); Fitch v. Fitch, 26 N.C. 
App. 570, 216 S.E.2d 734, cert. denied, 288 N.C. 
240, 217 S.E.2d 679 (1975). 
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Effect of Dismissal of Contempt Action 
Without Explanation. — A dismissal of a 
contempt action, without explanation, at most 
signified that the supporting party was not in 
contempt as of that date and did not cancel the 
accrued child support debt; it merely forced the 
custodial parent or an authorized party to pur- 
sue one of the alternate remedies listed in 
subsection (f) to enforce the debt. Brower v. 
Brower, 75 N.C. App. 425, 331 S.E.2d 170 
(1985). 

As to effect of reconciliation and re- 
sumption of cohabitation on a separation 
agreement, see Hand v. Hand, 46 N.C. App. 
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82, 264 S.E.2d 597, cert. denied, 300 N.C. 556, 
270 S.E.2d 107 (1980). 

Failure to Identify Purpose of Support 
as Health, Education and Maintenance Is 
Not Error. — The better practice is for the 
court’s order to relate that the payment ordered 
under this section is the amount necessary to 
meet the reasonable needs of the child for 
health, education, and maintenance, but the 
failure of the court to do so does not constitute 
reversible error. Andrews v. Andrews, 12 N.C. 
App. 410, 183 S.E.2d 8438 (1971); Martin v. 
Martin, 35 N.C. App. 610, 242 S.E.2d 398, cert. 
denied, 295 N.C. 261, 245 S.E.2d 778 (1978). 


OPINIONS OF ATTORNEY GENERAL 


Medical Child Support Enforcement 
Provisions. — The medical child support en- 
forcement provisions of House Bill 1563, 1998 
(Reg. Sess., 1994), N.C. Session Laws c. 644, 
are inapplicable to the North Carolina Teach- 
ers’ and State Employees’ Comprehensive Ma- 
jor Medical Plan and the governmental entities 
whose employees and retirees, along with their 
dependents, are eligible for coverage under the 
Plan or its HMO option. Medical child support 


orders nonetheless may be enforced directly 
against State employees and retirees who fail 
to enroll, or maintain coverage for, their eligible 
dependent children under the State Health 
Plan in accordance with the provisions of 
§§ 50-13.9, 50-13.11 and subsection (f) of this 
section. See opinion of Attorney General to 
Patricia Crawford, Associate General Counsel, 
University of North Carolina at Chapel Hill, — 
N.C.A.G. — (August 10, 1995). 


§ 50-13.5. Procedure in actions for custody or support of 


minor children. 


(a) Procedure. — The procedure in actions for custody and support of minor 
children shall be as in civil actions, except as provided in this section and in 
G.S. 50-19. In this G.S. 50-13.5 the words “custody and support” shall be 
deemed to include custody or support, or both. 

(b) Type of Action. — An action brought under the provisions of this section 


may be maintained as follows: 
(1) As a civil action. 


(2) Repealed by Session Laws 1979, c. 110, s. 12. 
(3) Joined with an action for annulment, or an action for divorce, either 
absolute or from bed and board, or an action for alimony without 


divorce. 


(4) As across action in an action for annulment, or an action for divorce, 
either absolute or from bed and board, or an action for alimony 


without divorce. 


(5) By motion in the cause in an action for annulment, or an action for 
divorce, either absolute or from bed and board, or an action for 


alimony without divorce. 


(6) Upon the court’s own motion in an action for annulment, or an action 
for divorce, either absolute or from bed and board, or an action for 


alimony without divorce. 


(7) In any of the foregoing the judge may issue an order requiring that the 
body of the minor child be brought before him. 
(c) Jurisdiction in Actions or Proceedings for Child Support and Child 


Custody. — 


(1) The jurisdiction of the courts of this State to enter orders providing for 
the support of a minor child shall be as in actions or proceedings for 
the payment of money or the transfer of property. 
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(2) The courts of this State shall have jurisdiction to enter orders 
providing for the custody of a minor child under the provisions of G.S. 
50A-201, 50A-202, and 50A-204. 

(3) to (6) Repealed by Session Laws 1979, c. 110, s. 12. 

(d) Service of Process; Notice; Interlocutory Orders. — 

(1) Service of process in civil actions for the custody of minor children 
shall be as in other civil actions. Motions for support of a minor child 
in a pending action may be made on 10 days notice to the other parties 
and compliance with G.S. 50-13.5(e). Motions for custody of a minor 
child in a pending action may be made on 10 days notice to the other 
parties and after compliance with G.S. 50A-205. 

(2) If the circumstances of the case render it appropriate, upon gaining 
jurisdiction of the minor child the court may enter orders for the 
temporary custody and support of the child, pending the service of 
process or notice as herein provided. 

(3) Atemporary order for custody which changes the living arrangements 
of a child or changes custody shall not be entered ex parte and prior 
to service of process or notice, unless the court finds that the child is 
exposed to a substantial risk of bodily injury or sexual abuse or that 
there is a substantial risk that the child may be abducted or removed 
from the State of North Carolina for the purpose of evading the 
jurisdiction of North Carolina courts. 

(e) Notice to Additional Persons in Support Actions and Proceedings; Inter- 
vention. — 

(1) The parents of the minor child whose addresses are reasonably 
ascertainable; any person, agency, organization or institution having 
actual care, control, or custody of a minor child; and any person, 
agency, organization or institution required by court order to provide 
for the support of a minor child, either in whole or in part, not named 
as parties and served with process in an action or proceeding for the 
support of such child, shall be given notice by the party raising the 
issue of support. 

(2) The notice herein required shall be in the manner provided by the 
Rules of Civil Procedure for the service of notices in actions. Such 
notice shall advise the person to be notified of the name of the child, 
the names of the parties to the action or proceeding, the court in which 
the action or proceeding was instituted, and the date thereof. 

(3) In the discretion of the court, failure of such service of notice shall not 
affect the validity of any order or judgment entered in such action or 
proceeding. 

(4) Any person required to be given notice as herein provided may 
intervene in an action or proceeding for support of a minor child by 
filing in apt time notice of appearance or other appropriate pleadings. 

(f) Venue. — An action or proceeding in the courts of this State for custody 
and support of a minor child may be maintained in the county where the child 
resides or is physically present or in a county where a parent resides, except as 
hereinafter provided. If an action for annulment, for divorce, either absolute or 
from bed and board, or for alimony without divorce has been previously 
instituted in this State, until there has been a final judgment in such case, any 
action or proceeding for custody and support of the minor children of the 
marriage shall be joined with such action or be by motion in the cause in such 
action. If an action or proceeding for the custody and support of a minor child 
has been instituted and an action for annulment or for divorce, either absolute 
or from bed and board, or for alimony without divorce is subsequently 
instituted in the same or another county, the court having jurisdiction of the 
prior action or proceeding may, in its discretion direct that the action or 
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proceeding for custody and support of a minor child be consolidated with such 
subsequent action, and in the event consolidation is ordered, shall determine 
in which court such consolidated action or proceeding shall be heard. 

(g) Custody and Support Irrespective of Parents’ Rights Inter Partes. — 
Orders for custody and support of minor children may be entered when the 
matter is before the court as provided by this section, irrespective of the rights 
of the wife and the husband as between themselves in an action for annulment 
or an action for divorce, either absolute or from bed and board, or an action for 
alimony without divorce. 

(h) Court Having Jurisdiction. — When a district court having jurisdiction 
of the matter shall have been established, actions or proceedings for custody 
and support of minor children shall be heard without a jury by the judge of 
such district court, and may be heard at any time. 

(i) District Court; Denial of Parental Visitation Right; Written Finding of 
Fact. — In any case in which an award of child custody is made in a district 
court, the trial judge, prior to denying a parent the right of reasonable 
visitation, shall make a written finding of fact that the parent being denied 
visitation rights is an unfit person to visit the child or that such visitation 
rights are not in the best interest of the child. 

(j) Custody and Visitation Rights of Grandparents. — In any action in which 
the custody of a minor child has been determined, upon a motion in the cause 
and a showing of changed circumstances pursuant to G.S. 50-13.7, the 
grandparents of the child are entitled to such custody or visitation rights as the 
court, in its discretion, deems appropriate. As used in this subsection, “grand- 
parent” includes a biological grandparent of a child adopted by a stepparent or 
a relative of the child where a substantial relationship exists between the 
grandparent and the child. Under no circumstances shall a biological grand- 
parent of a child adopted by adoptive parents, neither of whom is related to the 
child and where parental rights of both biological parents have been termi- 
nated, be entitled to visitation rights. (1858-9, c. 53, s. 2; 1871-2, c. 193, ss. 39, 
46; Code, ss. 1292, 1296, 1570, 1662; Rev., ss. 1567, 1570, 1854; 1919, c. 24; 
C.534 88.1664, 1667) 22425°1921> c. 13; 1923; ¢. 5251939; co 115:1941..e, 120; 
1943, c,.194; 1949, c. 1010; 1951, ¢..893, s. 3; 1953, cc. 813; 925;°1955, cc. 814, 
IS9ALIO (Se Cs. 040 1900; Cr O10, 1S. Ods Cs OO; Sao Lk, Ce ELOOe See 
TOT, COs te hoe Ca ll Oras, i, Cy G5, C. TOUS. Os LUO LAC. Loo, Ss. o, fueoNC LOOT; 
1985, c. 575, s. 4; 1987 (Reg. Sess., 1988), c. 893, s. 3.1; 1999-223, ss. 11, 12.) 


Cross References. — As to actions for cus- 
tody, see also §§ 50-13.1 through 50-13.3 and 
notes thereunder. As to actions for support, see 
also § 50-13.4 and notes thereunder. As to 
maintenance of certain actions as independent 
actions, see § 50-19. For the Uniform Child 
Custody Jurisdiction Act, see § 50A-1 et seq. 

Editor’s Note. — Session Laws 1985, c. 575, 
s. 4, which added the last two sentences of 
subsection (j), is applicable to pending litigation 
and actions or proceedings filed on or after that 
date, whether the adoption was final before or 
after October 1, 1985. 

Effect of Amendments. — Session Laws 
1999-223, ss. 11-12, effective October 1, 1999, 
and applicable to causes of action arising on or 
after that date, substituted “G.S. 50A-201, 50A- 
202, and 50A-204” for “G.S. 50A-3” in subdivi- 
sion (c)(2); and substituted “G.S. 50A-205” for 
“G.S. 50A-4” in subdivision (d)(1). 

Legal Periodicals. — For note on jurisdic- 
tional and full faith and credit requirements of 


custody awards of minor children, see 30 N.C.L. 
Rey. 282 (1952). 

For note on the domicile rule in custody 
proceedings, see 35 N.C.L. Rev. 83 (1956). 

For note on voluntary nonsuit in custody 
action, see 44 N.C.L. Rev. 1138 (1966). 

For note on choice of law rules in North 
Carolina, see 48 N.C.L. Rev. 243 (1970). 

For survey of 1972 case law on child support 
and pre-Chapter 48A consent judgments, see 51 
N.C.L. Rev. 1091 (1973). 

For survey of 1976 case law on domestic 
relations, see 55 N.C.L. Rev. 1018 (1977). 

For survey of 1979 family law, see 58 N.C.L. 
Rev. 1471 (1980). 

For article, “Equating a Stepparent’s Rights 
and Liabilities vis-a-vis Custody, Visitation and 
Support upon Dissolution of the Marriage with 
Those of the Natural Parent — An Equitable 
Solution to a Growing Dilemma?,” see 17 N.C. 
Cent. L.J. 1 (1988). 

For an article on recent. developments in 
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third-party custody proceedings after Petersen 
v. Rogers and Price v. Howard, see 76 N.C.L. 
Rev. 2145 (1998). 
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CASE NOTES 


I. In General. 
II. Type of Action. 
III. Jurisdiction and Venue. 
A. In General. 
B. Full Faith and Credit. 
C. Residence and Domicile. 
IV. Notice. 
V. Hearing. 
VI. Temporary Custody and Support. 
VII. Visitation Rights. 
A. In General. 
B. Denial of Parents’ Rights. 
C. Grandparents’ Rights. 


I. IN GENERAL. 


Editor’s Note. — A number of the cases cited 
below were decided under former § 50-13, 
which dealt with custody and maintenance of 
children in actions for divorce, former $ 50-16, 
which dealt with custody and support of chil- 
dren in proceedings for alimony without di- 
vorce, and former $§ 17-39 and 17-39.1, which 
dealt with habeas corpus for custody of chil- 
dren. 

Legislature apparently intended to pro- 
vide the maximum range of choice among 
procedures for determination of child custody 
and support. Latham v. Latham, 74 N.C. App. 
722, 329:S.E.2d 721 (1985), 

Remarriage Does Not Reduce Choice of 
Procedures. — The statutory scheme of this 
section provides for an election of procedures in 
actions for custody or support; there is no 
reason why the remarriage of the parties 
should reduce the choices available. Latham v. 
Latham, 74 N.C. App. 722, 329 S.E.2d 721 
(1985). 

Effect of Defendant’s Petition for Cus- 
tody on Plaintiff’s Right to Voluntary 
Nonsuit. — Where wife instituted action for 
divorce and husband filed his petition in the 
cause praying the court for a determination of 
his custodial rights with respect to the child, 
thus seeking affirmative relief of a substantial 
nature, it was not within the power of the clerk 
to divest the court of its jurisdiction by allowing 
wife to submit to a voluntary nonsuit during 
the course of the hearings and while the issue of 
custody was in fieri before the presiding judge. 
Cox v. Cox, 246 N.C. 528, 98 S.E.2d 879 (1957). 

Change in Circumstances. — Where par- 
ent was found to be a fit and proper parent, and 
in a later order found to be an unfit parent, the 
finding of unfitness constituted a change in 
circumstances. Raynor v. Odom, 124 N.C. App. 
724, 478 S.E.2d 655 (1996). 


Applied in Kearns v. Kearns, 6 N.C. App. 
319, 170 S.E.2d 132 (1969); Bonavia v. Torreso, 
7 N.C. App. 21, 171 S.E.2d 108 (1969); Peoples 
v. Peoples, 10 N.C. App. 402, 179 S.E.2d 138 
(1971); Williams v. Williams, 12 N.C. App. 170, 
182 S.E.2d 667 (1971); Snyder v. Snyder, 18 
N.C. App. 658, 197 S.E.2d 802 (1973); Roberts v. 
Roberts, 25 N.C. App. 198, 212 S.E.2d 410 
(1975); Benson v. Benson, 39 N.C. App. 254, 249 
S.E.2d 877 (1978); Francis v. Durham County 
Dep’t of Social Servs., 41 N.C. App. 444, 255 
S.E.2d 263 (1979); Rhoney v. Sigmon, 43 N.C. 
App. 11, 257 S.E.2d 691 (1979); Misero v. 
Misero, 438 N.C. App. 523, 259 S.E.2d 346 
(1979); Lynch v. Lynch, 302 N.C. 189, 274 
S.E.2d 212 (1981); Miller v. Kite, 69 N.C. App. 
679, 318 S.E.2d 102 (1984); Glesner  v. 
Dembrosky, 73 N.C. App. 594, 327 S.E.2d 60 
(1985). 

Quoted in Blair v. Blair, 8 N.C. App. 61, 173 
S.E.2d 513 (1970). 

Stated in Williams v. Williams, 13 N.C. App. 
468, 186 S.E.2d 210 (1972); Hamlin v. Hamlin, 
302 N.C. 478, 276 S.E.2d 381 (1981); Dobos v. 
Dobos, 111 N.C. App. 222, 431 S.E.2d 861 
(1993). 

Cited in Texas v. Rhoades, 7 N.C. App. 388, 
172 S.E.2d 235 (1970); In re Hopper, 11 N.C. 
App. 611, 182 S.E.2d 228 (1971); Sauls v. Sauls, 
288 N.C. 387, 218 S.E.2d 338 (1975); Beall v. 
Beall, 290 N.C. 669, 228 S.E.2d 407 (1976); 
Holbrook v. Holbrook, 38 N.C. App. 308, 247 
S.E.2d 926 (1978); McGinnis v. McGinnis, 44 
N.C. App. 381, 261 S.E.2d 491 (1980); Oxendine 
v. Catawba County Dep’t of Social Servs., 49 
N.C. App. 571, 272 S.E.2d 417 (1980); Davis v. 
Taylor, 81 N.C. App. 42, 344 S.E.2d 19 (1986); 
Shingledecker v. Shingledecker, 103 N.C. App. 
783, 407 S.E.2d 589 (1991); Ray v. Ray, 103 N.C. 
App. 790, 407 S.E.2d 592 (1991); Brooks v. 
Brooks, 107 N.C. App. 44, 418 S.E.2d 534 
(1992); Wake County ex rel. Horton v. Ryles, 
112 N.C. App. 754, 487 S.E.2d 404 (1993); 
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McIntyre v. McIntyre, 341 N.C. 629, 461 S.E.2d 
745 (1995); Fisher v. Fisher, 124 N.C. App. 442, 
477 S.E.2d 251 (1996); Ross v. Voiers, 127 N.C. 
App. 415, 490 S.E.2d 244 (1997), review denied, 
347 N.C. 402, 496 S.E.2d 387 (1997). 


II. TYPE OF ACTION. 


Editor’s Note. — Most of the cases cited 
below were decided prior to the enactment of 
§ 50-19, authorizing the maintenance of certain 
actions as independent actions. 

Justice to all parties is best served when 
one judge is able to see the controversy 
whole. In re King, 3 N.C. App. 466, 165 S.E.2d 
60 (1969). 

Joinder in Action for Alimony Without 
Divorce Is Permissible. — It is permissible 
under subdivision (b)(3) of this section for the 
wife (spouse) to join an action for custody and 
support of the minor children of the parties in 
her action for alimony without divorce. Little v. 
Little, 9 N.C. App. 361, 176 S.E.2d 521 (1970). 

As an Additional Method of Determining 
Issues as to Children. — The 1953 amend- 
ment of former § 50-16, granting jurisdiction to 
determine custody in an action for alimony 
without divorce, created an additional method 
whereby the matter of custody may be deter- 
mined. Blankenship v. Blankenship, 256 N.C. 
638, 124 S.E.2d 857 (1962). 

The 1955 amendment to former § 50-16, 
which provided that custody orders were autho- 
rized “in the same manner as such orders are 
entered by the court in an action for divorce,” 
bolstered the decision in Blankenship  v. 
Blankenship, 256 N.C. 638, 124 S.E.2d 857 
(1962), which held that that section created an 
additional method whereby all questions relat- 
ing to custody and child support were brought 
into and determined in the suit for alimony 
without divorce, in one action. In re Sauls, 270 
N.C. 180, 154 S.E.2d 327 (1967). 

Prior to 1953, custody of children could not be 
determined in a proceeding for alimony without 
divorce. Murphy v. Murphy, 261 N.C. 95, 134 
S.E.2d 148 (1964). 

Counterclaims. — There is no conflict be- 
tween the statutes dealing with procedure in 
divorce actions and § 1A-1, Rule 13(a). Rather 
§ 1A-1, Rule 13(a) superimposes an additional 
characteristic on certain kinds of counter- 
claims. Gardner v. Gardner, 294 N.C. 172, 240 
S.E.2d 399 (1978). But see now § 50-19. 

Divorce action is pending for purposes 
of determining custody and support until 
the death of one of the parties or until the 
youngest child born of the marriage reaches 
maturity, whichever event occurs first. Latham 
v. Latham, 74 N.C. App. 722, 329 S.E.2d 721 
(1985). 

Remedy of Plaintiff in Divorce Suit Is by 
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Motion in the Cause. — Where a wife insti- 
tutes suit for divorce, her remedy to require the 
defendant to provide support for a minor child 
of the marriage is by motion in the cause, which 
may be filed either before or after final judg- 
ment. Winfield v. Winfield, 228 N.C. 256, 45 
S.E.2d 259 (1947). 

Plaintiff-husband, as a parent seeking cus- 
tody, could seek to have his child support obli- 
gation determined through a motion in the 
cause in the divorce action. He was not pre- 
cluded from doing so by the fact that the court 
had not previously entered orders in that action 
relating to child support. Bottomley  v. 
Bottomley, 82 N.C. App. 231, 346 S.E.2d 317 
(1986). 

Modification of Order on Motion of 
Court or Party. — Upon motion of a party, or 
upon its own motion after due notice, the court 
may conduct a hearing to determine whether 
the decree should be modified. Spence v. 
Durham, 283 N.C. 671, 198 S.E.2d 537 (1973), 
cert. denied, 415 U.S. 918, 94S. Ct. 1417, 39 L. 
Ed. 2d 473 (1974). 

Foster Parents May Not Bring Custody 
Action. — Nothing in the language of § 48- 
9.1(1) gives foster parents standing to contest 
the department’s or agency’s exercise of its 
rights as legal custodian; therefore, foster par- 
ents are without standing to bring an action 
seeking custody of minor child placed in their 
home by defendant. Oxendine v. Department of 
Social Servs., 303 N.C. 699, 281 S.E.2d 370 
(1981); In re Scearce, 81 N.C. App. 531, 345 
S.E.2d 404, cert. denied, 318 N.C. 415, 349 
S.E.2d 589 (1986). | 

Intervention by Foster Parents. — In 
proceeding brought by DSS in which custody 
was put in issue by guardian ad litem and 
natural father, trial court did not err in permit- 
ting child’s foster parents to intervene. In re 
Scearce, 81 N.C. App. 531, 345 S.E.2d 404, cert. 
denied, 318 N.C. 415, 349 S.E.2d 589 (1986), 
distinguishing Oxendine v. Department of So- 
cial Servs., 303 N.C. 699, 281 S.E.2d 370 
(1981), and upholding award of custody to fos- 
ter parents. 

For cases involving the bringing of ha- 
beas corpus proceedings in custody dis- 
putes, prior to the amendment by Session 
Laws 1979, c. 110, s. 12, see Robbins v. Robbins, 
229 N.C. 430, 50 S.E.2d 1838 (1948); 
Weddington v. Weddington, 243 N.C. 702, 92 
S.E.2d 71 (1956); Bunn v. Bunn, 258 N.C. 445, 
128 S.E.2d 792 (1963); In re Skipper, 261 N.C. 
592, 1385 S.E.2d 671 (1964); In re Macon, 267 
N.C. 248, 147 S.E.2d 909 (1966); Swicegood v. 
Swicegood, 270 N.C. 278, 154 S.E.2d 324 
(1967); In re King, 3 N.C. App. 466, 165 S.E.2d 
60 (1969); In re Wright, 8 N.C. App. 330, 174 
S.E.2d 27 (1970). 
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Ill. JURISDICTION AND VENUE. 
A. In General. 


Editor’s Note. — Most of the cases cited 
below were decided prior to the enactment of 
§ 50-19, authorizing the maintenance of certain 
actions as independent actions, and prior to the 
enactment of the Uniform Child Custody Juris- 
diction Act, $ 50A-1 et seq. 

Venue Provision. — Subdivision (f) of this 
section, enacted in 1967, is the venue provision 
for a child support action. Powers v. Parisher, 
104 N.C. App. 400, 409 S.E.2d 725 (1991), 
appeal dismissed, 331 N.C. 286, 417 S.E.2d 254 
(1992). 

The jurisdiction of the court to protect 
infants is broad, comprehensive, and plenary. 
Spence v. Durham, 283 N.C. 671, 198 S.E.2d 
537 (1973), cert. denied, 415 U.S. 918, 94S. Ct. 
1417, 39 L. Ed. 2d 473 (1974). 

Action to Determine Support Is in 
Personam. — Under subdivision (c)(1) of this 
section an action to determine the matter of 
support is in personam in nature. Johnson v. 
Johnson, 14 N.C. App. 378, 188 S.E.2d 711 
(1972). 

An action for child support is an action in 
personam and is governed by jurisdictional 
rules as in actions for the payment of money or 
the transfer of property. Lynch v. Lynch, 96 
N.C. App. 601, 386 S.E.2d 607 (1989). 

While Award of Custody Is in Rem. — The 
awarding of the custody of the children in an 
action for divorce is in rem. Coble v. Coble, 229 
N.C. 81, 47 S.E.2d 798 (1948); Hoskins v. 
Currin, 242 N.C. 432, 88 S.E.2d 228 (1955). 

Divorce Action Gives Court Jurisdiction 
of Custody. — In divorce actions, whether for 
the dissolution of the marriage or from bed and 
board, the court in which the action is brought 
acquires jurisdiction over the custody of the 


unemancipated children of the _ parties. 
Stanback v. Stanback, 266 N.C. 72, 145 S.E.2d 
332 (1965). 


When Jurisdiction Is Obtained Over De- 
fendant. — Upon the institution of a divorce 
action, the court is vested with jurisdiction of 
the children of the marriage for the purpose of 
entering orders respecting their care and cus- 
tody. But the action is not instituted, within the 
meaning of this rule, until and unless the court 
acquires jurisdiction of the person of the defen- 
dant, and jurisdiction is subject to the funda- 
mental requirement of notice and opportunity 
to be heard. If both parents are in court and 
subject to its jurisdiction, an order may be 
entered, in proper instances, binding the par- 
ties and enforceable through the court’s coer- 
cive jurisdiction. Coble v. Coble, 229 N.C. 81, 47 
S.E.2d 798 (1948). 

And Consent Judgment Therein Does 
Not Divest Court of Jurisdiction as to Cus- 
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tody of Child. — Upon the institution of an 
action for divorce from bed and board, the court 
acquires jurisdiction of the minor children of 
the parties, which is not divested by a consent 
judgment on the issue of divorce entered in the 
cause with approval of the court, especially 
where such consent judgment expressly pro- 
vides that either party may thereafter make a 
motion in the cause for the custody of the 
children, the court having the power in an 
action for divorce, either absolute or from bed 
and board, before or after final judgment, to 
enter orders respecting the care and custody of 
the children under this section. Tyner v. Tyner, 
206 N.C. 776, 175 S.E. 144 (1934). 

Where consent judgment in a suit a mensa et 
thoro has been entered in the action, without 
providing for the children, upon motion in the 
original cause the court has the power to make 
such further orders as it deems proper requir- 
ing the father (or mother) to provide for the 
support of his children, whether born before or 
after the rendition of the consent judgment. 
Sanders v. Sanders, 167 N.C. 317, 83 S.E. 489 
(1914). 

Actions Constituting General Appear- 
ance Subject Defendant to Jurisdiction. — 
By submitting information to the court relevant 
to the merits in action for child custody and 
support, defendant made a general appearance 
prior to his assertions of lack of personal juris- 
diction where defendant sought affirmative re- 
lief from the court; submission of the docu- 
ments was inconsistent with defendant’s later 
claim of lack of personal jurisdiction. Bullard v. 
Bader, 117 N.C. App. 299, 450 S.E.2d 757 
(1994). 

Remarriage of parties to each other 
does not divest court of its continuing 
jurisdiction over the minor child acquired in 
action for divorce. Latham v. Latham, 74 N.C. 
App. 722, 329 S.E.2d 721 (1985). 

Previous Action Pending. — Husband’s 
motion as to child custody and child support 
was properly dismissed where the wife’s previ- 
ously commenced action with respect to the 
custody and support of the children was pend- 
ing’ at the time the husband filed his motion. 
Basinger v. Basinger, 80 N.C. App. 554, 342 
S.E.2d 549 (1986). 

Child Becomes Ward of Court. — In a 
custody case, the court acquires jurisdiction of 
the child as well as the parent, and the child 
thus becomes a ward of the court. Joyner v. 
Joyner, 256 N.C. 588, 124 8.E.2d 724 (1962). 

Presence of Child. — For cases as to the 
effect of the child’s presence in this State on the 
issue of jurisdiction, prior to the enactment of 
§ 50A-1 et seq., see Coble v. Coble, 229 N.C. 81, 
47 S.E.2d 798 (1948); Allman v. Register, 233 
N.C. 531, 64 S.E.2d 861 (1951); Hoskins v. 
Currin, 242 N.C. 432, 88 S.E.2d 228 (1955); 
Weddington v. Weddington, 243 N.C. 702, 92 
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S.E.2d 71 (1956); Kovacs v. Brewer, 245 N.C. 
630, 97 S.E.2d 96, vacated on other grounds, 
356 U.S. 604, 78 S. Ct. 963, 2 L. Ed. 2d 1008 
(1957); Rothman v. Rothman, 6 N.C. App. 401, 
170 S.E.2d 140 (1969); Pruneau v. Sanders, 25 
N.C. App. 510, 214 S.E.2d 288, cert. denied, 287 
N.C. 664, 216 S.E.2d 911 (1975); Hopkins v. 
Hopkins, 8 N.C. App. 162, 174 S.E.2d 103 
(1970); Johnson v. Johnson, 14 N.C. App. 378, 
188 S.E.2d 711 (1972); Spence v. Durham, 16 
N.C. App. 372, 191 S.E.2d 908 (1972), cert. 
denied, 415 U.S. 918, 94S. Ct. 1417, 39 L. Ed. 
2d 473 (1974); Spence v. Durham, 283 N.C. 671, 
198 S.E.2d 537 (1973), cert. denied, 415 U.S. 
918, 94 S. Ct::1417, 39 L. Ed..2d 473 (1974); 
Taylor v. Taylor, 20 N.C. App. 188, 201 S.E.2d 
43 (1973); MacKenzie v. MacKenzie, 21 N.C. 
App. 403, 204 S.E.2d 561 (1974); Swanson v. 
Swanson, 22 N.C. App. 152, 205 S.E.2d 738 
(1974); Mathews v. Mathews, 24 N.C. App. 551, 
211 S.E.2d 513 (1975); Searl v. Searl, 34 N.C. 
App. 583, 239 S.E.2d 305 (1977); Dishman v. 
Dishman, 37 N.C. App. 548, 246 S.E.2d 819 
(1978); King v. Demo, 40 N.C. App. 661, 253 
S.E.2d 616 (1979). 

Jurisdiction Vests Exclusively in Di- 
vorce Court. — The court in which a suit for 
divorce is pending has exclusive jurisdiction as 
to the care or custody of the children of the 
marriage, before and after the decree of divorce 
has been entered. In re Blake, 184 N.C. 278, 
114 S.E. 294 (1922); Murphy v. Murphy, 261 
N.C. 95, 134 S.E.2d 148 (1964). 

When a divorce action is instituted, jurisdic- 
tion over the custody of the children born of the 
marriage vests exclusively in the court before 
whom the divorce action is pending and be- 
comes a concomitant part of the subject matter 
of the court’s jurisdiction in the divorce action. 
Cox v. Cox, 246 N.C. 528, 98 S.E.2d 879 (1957); 
In re Sauls, 270 N.C. 180, 154 S.E.2d 327 
(1967). 

Jurisdiction over the custody of the children 
born of the marriage rests exclusively in the 
court before whom the divorce action is pend- 
ing, and no order for the custody of the children 
may be entered in a later action by one of the 
parties for subsistence without divorce. Reece v. 
Reece, 231 N.C. 321, 56 S.E.2d 641 (1949), 
aff’d, 232 N.C. 95, 59 S.E.2d 363 (1950). 

Where plaintiff instituted his action for di- 
vorce from bed and board in the superior court, 
and specifically prayed “that the court deter- 
mine the proper custody for the aforesaid minor 
child of the plaintiff and defendant,” that court 
became vested in his suit with exclusive juris- 
diction to enter orders respecting the care, 
custody and maintenance of the child. Bunn v. 
Bunn, 258 N.C. 445, 128 S.E.2d 792 (1963). 

Jurisdiction of the matters relating to cus- 
tody having been invoked in an action for 
divorce, the court in which the divorce action 
was pending would have exclusive jurisdiction 
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over the question of custody. Blankenship v. 
Blankenship, 256 N.C. 638, 124 S.E.2d 857 
(1962). 

And Such Jurisdiction Continues After 
Entry of Decree. — The court in which the 
suit for divorce is pending has exclusive juris- 
diction of proceedings for custody and child 
support, and once they are commenced, main- 
tains it after the divorce decree is entered. Bass 
v. Bass, 43 N.C. App. 212, 258 S.E.2d 391 
(1979). 

Jurisdiction of courts in custody and visita- 
tion cases is continuous. A decree determines 
only the present rights with respect to such 
custody and is subject to judicial alteration or 
modification upon a change of circumstances 
affecting the welfare of the child. In re Jones, 
62 N.C. App. 103, 302 S.E.2d 259 (1983). 

The jurisdiction of the court over the custody 
of unemancipated children of the parties in a 
divorce action continues even after divorce. 
Stanback v. Stanback, 266 N.C. 72, 145 S.E.2d 
332 (1965). 

Once jurisdiction of the court attaches to a 
child custody matter, it exists for all time until 
the cause is fully and completely determined. 
In re Scearce, 81 N.C. App. 531, 345 S.E.2d 404, 
cert. denied, 318 N.C. 415, 349 S.E.2d 589 
(1986). 

Where Custody and Support Have Been 
Brought to Issue. — Where custody and sup- 
port are brought to issue by the pleadings, the 
court retains continuing jurisdiction over these 
matters even when the issues are not deter- 
mined by the judgment. Thus, where the issues 
of custody and support were raised in plaintiff 
wife’s complaint and ruled on by the trial judge, 
the court retained jurisdiction to entertain and 
rule on defendant husband’s motion in the 
cause for custody and support of the children. 
Jackson v. Jackson, 68 N.C. App. 499, 315 
S.E.2d 90 (1984). 

Until Death of a Party or Children’s 
Attainment of Age of Majority. — A divorce 
action is pending for purposes of determining 
custody and support until the death of one of 
the parties or until the youngest child born of 
the marriage reaches the age of majority, 
whichever event shall first occur. Johnson v. 
Johnson, 14 N.C. App. 378, 188 S.E.2d 711 
(1972); Morris v. Morris, 42 N.C. App. 222, 256 
S.E.2d 302 (1979). 

But Custody Jurisdiction of Court 
Where Action for Alimony Without Di- 
vorce Is Pending Is Not Lost. — The general 
rule that exclusive custody jurisdiction is 
vested in the divorce court is subject to the 
exception that a court before which an action 
for alimony without divorce is pending does not 
lose its custody jurisdiction to the court of 
another county in which an action for divorce is 
subsequently filed. In re Sauls, 270 N.C. 180, 
154 S.E.2d 327 (1967). 
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Institution of a divorce action did not oust the 
jurisdiction of another court, previously ac- 
quired in an action for alimony without divorce, 
to determine the rights of custody of the chil- 
dren of the marriage. Blankenship _ v. 
Blankenship, 256 N.C. 638, 124 S.E.2d 857 
(1962). 

Divorce Court May Hear and Determine 
Questions of Custody and Support. — 
Upon institution of a divorce action the court 
acquires jurisdiction over any child born of the 
marriage, and may hear and determine ques- 
tions both as to the custody and as to the 
maintenance of such child either before or after 
final decree of divorce. Story v. Story, 221 N.C. 
114, 19 S.E.2d 136 (1942). 

After the filing of a complaint in any action 
for divorce, whether from the bonds of matri- 
mony or from bed and board, both before and 
after final judgment therein, it is lawful for the 
judge to make such orders respecting the care, 
custody, tuition and maintenance of the minor 
children of the marriage as may be proper. 
Coggins v. Coggins, 260 N.C. 765, 1383 S.E.2d 
700 (1963). 

And May Grant Custody to Either Par- 
ent. — The court has jurisdiction to enter an 
order granting custody to either of the chil- 
dren’s parents, both of whom are subject to the 
court’s jurisdiction. Johnson v. Johnson, 14 
N.C. App. 378, 188 S.E.2d 711 (1972). 

Even Though Such Questions Were Not 
Raised or Determined in Final Judgment. 
— A court in which a divorce action was tried 
has jurisdiction to determine custody and sup- 
port of children of the marriage, even though no 
custody or support questions were raised prior 
to, or determined in, the final judgment of 
divorce. Johnson v. Johnson, 14 N.C. App. 378, 
188 S.E.2d 711 (1972). 

Issue of Custody and Support Remains 
in Fieri. — If the custody and support has been 
brought to issue or determined in the previ- 
ously instituted action between the parents, 
there could be no final judgment in that case, 
because the issue of custody and support re- 
mains in fieri until the children have become 
emancipated. Wilson v. Wilson, 11 N.C. App. 
397, 181 S.E.2d 190 (1971); Kennedy v. Surratt, 
29 N.C. App. 404, 224 S.E.2d 215 (1976); Bass v. 
Bass, 43 N.C. App. 212, 258 S.E.2d 391 (1979). 

Jurisdiction to Modify Custody Decree. 
— Once a court in this State properly asserts 
jurisdiction to determine the rights of the par- 
ties to custody of a minor child, that court 
retains jurisdiction to modify its custody decree 
upon a showing of a substantial change of 
circumstances. Lynch v. Lynch, 303 N.C. 367, 
279 S.E.2d 840 (1981). 

Subsection (f) of this section does not affect 
the situation where custody and support have 
already been determined and one of the parties 
seeks a modification. In such a case, the court 
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first obtaining jurisdiction retains jurisdiction 
to the exclusion of all other courts and is the 
only proper court in which to bring an action for 
the modification of an order establishing cus- 
tody and support. Tate v. Tate, 9 N.C. App. 681, 
177 S.E.2d 455 (1970). 

A party cannot seek modification of a 
child support order in a court other than 
that in which it was entered where there 
has been no change of venue by the court. 
Broyhill v. Broyhill, 81 N.C. App. 147, 348 
S.E.2d 605 (1986). 

Independent Action in Another Court 
Where Custody and Support Not Deter- 
mined — After Final Judgment. — The first 
proviso of subsection (f) of this section, when 
read in conjunction with the first sentence of 
subsection (f) and in conjunction with subsec- 
tion (b), makes it clear that after final judgment 
in a previously instituted action between the 
parents, where custody and support has not 
been brought to issue or determined, the cus- 
tody and support issue may be determined in 
an independent action in another court. 
Kennedy v. Surratt, 29 N.C. App. 404, 224 
S.E.2d 215 (1976). 

The custody and support issue may be deter- 
mined in an independent action in another 
court after final judgment in a previously insti- 
tuted action between the parents, where cus- 
tody and support has not been brought to issue 
or determined. In re Holt, 1 N.C. App. 108, 160 
S.E.2d 90 (1968); Wilson v. Wilson, 11 N.C. App. 
397, 181 S.E.2d 190 (1971). 

Subsections (b) and (f) of this section, when 
considered together, permit questions of cus- 
tody and support to be determined in indepen- 
dent actions, rather than only through a motion 
in the cause, where a divorce judgment has 
been entered without a determination of cus- 
tody and support in that judgment. Johnson v. 
Johnson, 14 N.C. App. 378, 188 S.E.2d 711 
(1972). 

Same — Before Final Judgment. — When 
a divorce action has been filed in one county, 
and there has not been a final judgment in that 
action, the courts of another county are, by 
virtue of the first proviso in subsection (f) of this 
section, without jurisdiction to entertain an 
independent action for custody of the minor 
children of the parties. Holbrook v. Holbrook, 
38 N.C. App. 303, 247 S.E.2d 923 (1978), cert. 
denied, 296 N.C. 411, 251 S.E.2d 469 (1979). 

Jurisdiction to Award Custody of Child 
After Denial of Divorce. — After plaintiff’s 
suit for divorce from bed and board and defen- 
dant’s cross action for alimony without divorce 
had both been denied, the judge had jurisdic- 
tion and power to enter the portion of the 
judgment awarding custody of the minor son of 
the parties to defendant and providing for his 
maintenance and support. Bunn v. Bunn, 258 
N.C. 445, 128 S.E.2d 792 (1963). 
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Added Parties May Be Subjected to Ju- 
risdiction to Same Extent as Original Par- 
ties. — In an action to determine custody of a 
child, an order which was entered in the Court 
of Appeals making the paternal grandparents 
parties, pursuant to their motion, subjected 
them to the jurisdiction of the Court of Appeals 
and of the trial court to the same extent as if 
they had been original parties plaintiff. Bran- 
don v. Brandon, 10 N.C. App. 457, 179 S.E.2d 
LG0 (1971 

Failure to Raise Issue of Child Support. 
— Defendant’s mere mentioning of “a Separa- 
tion Agreement dated June 5, 1981” in his 1982 
divorce complaint was insufficient to raise the 
issue of child support. Defendant’s divorce com- 
plaint did not ask the divorce court to review 
the question of child support and the divorce 
judgment did not even allude to the parties’ 
separation agreement; therefore, defendant’s 
contention that his prior divorce action placed 
the question of child support at issue with the 
results that (i) the original divorce court re- 
tained jurisdiction over that question and (ii) 
the present independent action by his wife 
should have been dismissed under a theory of 
abatement, was rejected. Powers v. Parisher, 
104 N.C. App. 400, 409 S.E.2d 725 (1991), 
appeal dismissed, 331 N.C. 286, 417 S.E.2d 254 
(1992). 

Effect of Subsequent Divorce in Another 
State. — Where the children of the marriage 
were residents of this State and the parents 
were personally before the court, the courts of 
this State had jurisdiction in the wife’s action 
for subsistence under former § 50-16 to award 
the custody of the children to the wife and 
decree the amount defendant should contribute 
for their support, and to punish defendant as 
for contempt for willful failure to comply with 
its order, notwithstanding the fact that the 
husband obtained a decree of divorce in another 
state after the entry of the order for support. 
Whitford v. Whitford, 261 N.C. 353, 134 S.E.2d 
635 (1964). 

Judge Held Without Jurisdiction to 
Hear Matter Outside District. — Upon ap- 
plication for the custody of the children of the 
marriage after decree of divorce, the resident 
judge entered a temporary order awarding cus- 
tody to the father, and issued an order to 
defendant wife to appear outside the county 
and outside the district to show cause why the 
temporary order should not be made perma- 
nent. It was held that the judge was without 
jurisdiction to hear the matter outside the 
district, and an order issued upon the hearing 
of the order to show cause was void ab initio. 
Patterson v. Patterson, 230 N.C. 481, 53 8.E.2d 
658 (1949). 

Jurisdiction over Petition Filed by DSS. 
— The district court had jurisdiction over the 
subject matter of petition filed, signed and 
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verified by county division of social services, 
which alleged that child had been placed with 
DSS by its mother; that the putative father was 
unknown; that North Carolina was the home 
state of the child and no other state had juris- 
diction over the child; and that the best interest 
of the child would be served if the court as- 
sumed jurisdiction over him. In re Scearce, 81 
N.C. App. 531, 345 S.E.2d 404, cert. denied, 318 
N.C. 415, 349 S.E.2d 589 (1986). 

Transfer of Venue. — For the convenience 
of witnesses and parties and because it may be 
in the best interests of justice and the parties, 
the court of original venue may, in its discre- 
tion, transfer the venue of an ongoing action for 
custody or support to a more appropriate 
county. Broyhill v. Broyhill, 81 N.C. App. 147, 
343 S.E.2d 605 (1986). 


B. Full Faith and Credit. 


Generally. — For cases as to full faith and 
credit accorded the custody decrees of other 
states, prior to the enactment of § 50A-1 et 
seq., see In re Marlowe, 268 N.C. 197, 150 
S.E.2d 204 (1966); Rothman v. Rothman, 6 N.C. 
App. 401, 170 S.E.2d 140 (1969); In re Kluttz, 7 
N.C. App. 383, 172 S.E.2d 95 (1970); Spence v. 
Durham, 283 N.C. 671, 198 S.E.2d 537 (1973), 
cert. denied, 415 U.S. 918, 94S. Ct. 1417, 39 L. 
Ed. 2d 473 (1974); Mathews v. Mathews, 24 
N.C. App. 551, 211 S.E.2d 513 (1975); Johnston 
v. Johnston, 29 N.C. App. 345, 224 S.E.2d 276 
(1976). 

Nature of Inquiry as to Full Faith and 
Credit. — In a proceeding to determine 
whether a custody judgment is entitled to full 
faith and credit, the court’s inquiry is first 
confined to whether the judgment sought to be 
enforced was a final judgment rendered by a 
court with competent jurisdiction. If the court 
determines that the foreign judgment was final 
and was rendered by a court with proper juris- 
diction, then the judgment is entitled to full 
faith and credit, and the court never reaches 
the merits of the custody action, unless one of 
the parties asserts that the judgment should be 
modified due to a substantial change in circum- 
stances. Lynch y. Lynch, 303 N.C. 367, 279 
S.E.2d 840 (1981). 

When a court asserts jurisdiction to enforce a 
custody judgment of another state and no show- 
ing of a substantial change of circumstances is 
made, its jurisdiction terminates upon a final 
judgment awarding full faith and credit to the 
sister state’s decree. Lynch v. Lynch, 303 N.C. 
367, 279 S.E.2d 840 (1981). 

A temporary custody judgment is not 
entitled to full faith and credit and has no 
effect on defendant’s ability to seek full faith 
and credit of a final custody judgment subse- 
quently rendered in another state. Lynch v. 
Lynch, 303 N.C. 367, 279 S.E.2d 840 (1981). 
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Indiana Order for Child Support Given 
Full Faith and Credit. — Although there was 
no jurisdictional rule requiring the trial court 
to dismiss plaintiff father’s North Carolina ac- 
tion seeking definition of his child support 
obligations simply because defendant mother 
had filed an action in Indiana, where, when 
plaintiff’s motion came on for hearing, the 
Indiana court had already entered an order on 
the issue of child support, that order was enti- 
tled to full faith and credit in this State as long 
as plaintiff was not denied due process of law in 
the Indiana court’s assertion of jurisdiction 
over him. Lynch v. Lynch, 96 N.C. App. 601, 386 
S.E.2d 607 (1989). 


C. Residence and Domicile. 


Findings of the court as to the residence 
of the parties are conclusive when sup- 
ported by any competent evidence. Holbrook v. 
Holbrook, 38 N.C. App. 308, 247 S.H.2d 923 
(1978), cert. denied, 296 N.C. 411, 251 S.E.2d 
469 (1979). 

Domicile of Husband Not Necessarily 
Domicile of Wife and Children. — Where 
the husband in his divorce action alleged that 
he had notified his wife that he would no longer 
live with her as husband and wife, he could not 
assert the fictional unity of persons for the 
purpose of maintaining that his domicile was 
the domicile of his wife and children. Coble v. 
Coble, 229 N.C. 81, 47 S.E.2d 798 (1948). 


IV. NOTICE. 


Purpose of Subdivision (d)(1). — Subdivi- 
sion (d)(1) of this section is designed to give the 
parties to a custody action adequate notice in 
order to insure a fair hearing. Clayton v. 
Clayton, 54 N.C. App. 612, 284 S.E.2d 125 
(1981). 

Five Day (now 10 Day) Notice of Custody 
Hearing Not Absolute Right. — Ordinarily a 
parent is entitled to at least five days’ (now 10 
days’) notice (an intervening Saturday or Sun- 
day excluded) of a hearing involving the cus- 
tody of a child, but this is not an absolute right 
and is subject to the rule relating to waiver of 
notice and to the rule that a new trial will not 
be granted for mere technical error which could 
not have affected the result, but only for error 
which is prejudicial, amounting to the denial of 
a substantial right. Brandon v. Brandon, 10 
N.C. App. 457, 179 S.E.2d 177 (1971). 

A party entitled to notice of a motion 
may waive such notice. Brandon vy. Brandon, 
10 N.C. App. 457, 179 S.E.2d 177 (1971). 

And ordinarily does this by attending 
the hearing of the motion and participat- 
ing in it. Brandon v. Brandon, 10 N.C. App. 
457, 179 S.E.2d 177 (1971). 

Notice of Motion for Custody Served on 
Counsel of Record. — A court which acquired 
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jurisdiction of husband in a divorce proceeding 
before he left the State had jurisdiction to hear 
motion for custody filed after divorce decree 
where notice of motion was served on husband’s 
counsel of record. Weddington v. Weddington, 
243 N.C. 702, 92 S.E.2d 71 (1956). 

Request for Variance for Child Support 
Guidelines. — Section 50-13.4 does not iden- 
tify any time restrictions for making the re- 
quest for a hearing. However, to effectuate the 
purpose of that statute, any party in a pending 
action requesting a variance from the guide- 
lines must, unless the request is made in the 
original pleadings, give at least ten days writ- 
ten notice as required by this section. Browne v. 
Browne, 101 N.C. App. 617, 400 S.E.2d 736 
(1991). 

Absent a timely and proper request for a 
variance of the guidelines, support set consis- 
tent with the guidelines was conclusively pre- 
sumed to be in such amount as to meet the 
reasonable needs of the child for health, educa- 
tion, and maintenance. Browne v. Browne, 101 
N.C. App. 617, 400 S.E.2d 736 (1991). 

No Notice. — Where there was no motion for 
custody before the trial court, there was no 
notice of a motion for custody as required by 
subdivision (d)(1) of this section. Jones v. Jones, 
109 N.C. App. 298, 426 S.E.2d 468 (1993). 


V. HEARING. 


Time-tested methods for assuring an ad- 
equate and fair hearing must be applied in 
child custody proceedings. In re Griffin, 6 N.C. 
App. 375, 170 S.E.2d 84 (1969). 

The question of custody is one ad- 
dressed to the trial court. Hinkle v. Hinkle, 
266 N.C. 189, 146 S.E.2d 73 (1966). 

And Not to a Jury. — Determining the 
custody of minor children is never the province 
of a jury; it is that of the judge of the court in 
which the proceeding is pending. Stanback v. 
Stanback, 270 N.C. 497, 155 S.E.2d 221 (1967). 

No Right to Jury Trial on Custody and 
Support Issues. — Pursuant to subsection (h) 
of this section, a supporting spouse is not enti- 
tled to a jury trial on the matter of custody and 
support of minor children. Austin v. Austin, 12 
N.C. App. 286, 183 S.E.2d 420 (1971). 

In a wife’s action for alimony without divorce 
and for custody and support of the children, a 
trial court properly removed the case from the 
trial docket when the wife abandoned her claim 
to alimony, and the defendant was not entitled 
to a jury trial on the issue of abandonment of 
his children. Ferguson v. Ferguson, 9 N.C. App. 
453, 176 S.E.2d 358 (1970). 

Jury to Determine Question of Fact. — 
Whether a child was a “minor child of the 
marriage” within the purview of former § 50-13 
could be a question of fact rather than an issue 
of fact, and the trial court could call a jury to its 
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aid to hear the evidence and determine the 
question. Carter v. Carter, 232 N.C. 614, 61 
S.E.2d 711 (1950). 

An award of permanent custody may not 
be based upon affidavits. Story v. Story, 57 
N.C. App. 509, 291 S.E.2d 923 (1982). 

And Affidavits Are Not Admissible to Es- 
tablish Material Facts in Custody Pro- 
ceedings. — The question to be determined in 
child custody hearings is certainly as important 
as any presented in the usual contract or tort 
litigation. Affidavits are not, as a rule, admis- 
sible in the trial of contract and tort cases as 
independent evidence to establish facts mate- 
rial to the issues being tried, and there is no 
more justification for resort to inferior evidence 
in child custody proceedings than in such other 
litigations. In re Griffin, 6 N.C. App. 375, 170 
S.E.2d 84 (1969). 

But a party to a child custody proceed- 
ing must object when affidavits are of- 
fered or ask permission to cross-examine, or 
else his silence will be deemed to give consent. 
By implication, if timely objection is made, 
affidavits should not be received, at least not 
without affording an opportunity for cross-ex- 
amination. In re Griffin, 6 N.C. App. 375, 170 
S.E.2d 84 (1969). 


VI. TEMPORARY CUSTODY AND 
SUPPORT. 


Court Has Inherent Authority to Make 
Temporary Orders. — A court having juris- 
diction of children located within this State has 
the inherent authority to protect those children 
and to make such temporary orders as their 
best interests may require. MacKenzie v. 
MacKenzie, 21 N.C. App. 408, 204 S.E.2d 561 
(1974). 

Subdivisions (c)(2) and (d)(2) give the 
courts jurisdiction to enter temporary 
custody and support orders for minor chil- 
dren. Story v. Story, 57 N.C. App. 509, 291 
S.E.2d 923 (1982). 

Under subdivision (d)(2) of this section, in 
appropriate cases the court may enter orders 
for the temporary custody of a child pending the 
service of process. Zajicek v. Zajicek, 12 N.C. 
App. 563, 183 S.E.2d 850 (1971); Broaddus v. 
Broaddus, 45 N.C. App. 666, 263 S.E.2d 842 
(1980). See also, Lynch v. Lynch, 45 N.C. App. 
391, 264 S.E.2d 114 (1980), aff’d in part and 
revd in part, 302 N.C. 189, 274 S.E.2d 212 
(1981), modified on rehearing, 303 N.C. 367, 
279 S.E.2d 840 (1981). 

Once one of the bases for jurisdiction 
listed in § 50A-3(a) has been established, 
the court may enter an ex parte order for 
temporary custody prior to service of process or 
notice, if the circumstances of the case render it 
appropriate. Hart v. Hart, 74 N.C. App. 1, 327 
S.E.2d 631 (1985). 
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Temporary Orders May Be Entered Ex 
Parte. — Temporary orders under subdivision 
(c)(2) and (d)(2) of this section may be entered 
ex parte and prior to service of process or 
notice. Story v. Story, 57 N.C. App. 509, 291 
S.E.2d 923 (1982); Regan v. Smith, — N.C. App. 
—, 509 S.E.2d 452 (1998). 

Affidavits may be used as a basis for 
temporary orders under subdivision (c)(2) 
and (d)(2) of this section. Story v. Story, 57 N.C. 
App. 509, 291 S.E.2d 923 (1982). 

If the circumstances of a particular case so 
require, the court may enter an order for tem- 
porary custody, even pending service of process 
or notice under subsection (d)(1) of this section, 
and the use of affidavits as a basis for filing 
necessary facts for such purpose may be appro- 
priate. In re Griffin, 6 N.C. App. 375, 170 S.E.2d 
84 (1969). 

There may be occasions when there is consid- 
erable urgency for a temporary order for the 
custody of a child. In such instances, the judge 
may reach a decision on the basis of affidavits 
and other evidence produced at a preliminary 
hearing. The persons who have signed the 
affidavit are, of course, not present and there is 
no opportunity to cross-examine them, but this 
is said not to be objectionable, because the 
ultimate right of examination will be afforded 
the parties at the trial of the cause. Brandon v. 
Brandon, 10 N.C. App. 457, 179 S.E.2d 177 
(CI97L): 

Temporary Order Not Rendered Null 
and Void by Entry Prior to Service. — 
Clearly, under subdivision (e)(3) of this section, 
the fact that defendant was not served prior to 
the court’s entry of a temporary order would not 
thereby render such order null and_ void. 
Broaddus v. Broaddus, 45 N.C. App. 666, 263 
S.E.2d 842 (1980). 


VIL. VISITATION RIGHTS. 
A. In General. 


Visitation rights should not be permit- 
ted to jeopardize a child’s welfare. In re 
Jones, 62 N.C. App. 103, 302 S.E.2d 259 (1983). 

While a noncustodial parent has a right to 
reasonable visitation, that right is limited to 
avoid jeopardizing the child’s welfare. Woncik v. 
Woncik, 82 N.C. App. 244, 346 S.E.2d 277 
(1986). 

The award of visitation rights is a judi- 
cial function which may not be delegated to 
the custodial parent. Brewington v. Serrato, 77 
N.C. App. 726, 336 S.E.2d 444 (1985). 

Order giving custodial parent exclusive 
control over visitation will not be sus- 
tained. Brewington v. Serrato, 77 N.C. App. 
726, 336 S.E.2d 444 (1985). 

Duty of Court to Include Visitation Pro- 
vision. — Once the parties failed to agree, it 
was the duty of the trial judge to safeguard 


142 


§50-13.5 


defendant’s right to visitation by including a 
provision in its order specifying visitation peri- 
ods. Brewington v. Serrato, 77 N.C. App. 726, 
336 S.E.2d 444 (1985). 

Trial court is not required to make spe- 
cific findings to support a visitation sched- 
ule whenever a party contends the frequency of 
visitation is not reasonable. Raynor v. Odom, 
124 N.C. App. 724, 478 S.E.2d 655 (1996). 

Visitation and child support rights are 
independent rights accruing primarily to the 
benefit of the minor child and one is not, and 
may not be made, contingent upon the other. 
Appert v. Appert, 80 N.C. App. 27, 341 S.E.2d 
342 (1986). 

Receipt of Support May Not Be Condi- 
tioned on Visitation. — A trial judge does not 
have authority to condition a minor child’s 
receipt of support paid by the noncustodial 
parent on compliance with court-ordered visi- 
tation allowed the noncustodial parent by or- 
dering that child support paid by defendant be 
placed in escrow if minor child fails or refuses 
to abide by the visitation privileges allowed 
defendant. Appert v. Appert, 80 N.C. App. 27, 
341 S.E.2d 342 (1986). 

Enforcement of Visitation Orders. — 
Trial judges in this State have authority to 
enforce orders providing for visitation by the 
methods set forth in § 50-13.3, that is, by 
contempt proceedings and by injunction. 
Appert v. Appert, 80 N.C. App. 27, 341 S.E.2d 
342 (1986). 


B. Denial of Parents’ Rights. 


Abandonment as Ground to Deny Visita- 
tion Rights. — The general rule is that aban- 
donment, by itself, does not constitute sufficient 
ground to deny visitation rights completely, and 
this rule is in accord with the principle adopted 
by the courts that the purpose of denying cus- 
tody or visitation rights is not to punish the 
noncustodial parent. Johnson v. Johnson, 45 
N.C. App. 644, 263 S.E.2d 822 (1980). 

Contingent Termination of Visitation. — 
Where the trial judge had ample evidence be- 
fore him to justify a conclusion that mother had 
purposefully engaged in a course of conduct 
designed to alienate the child’s affections for his 
father, and that these actions were detrimental 
to the child’s welfare, he did not abuse his 
discretion in fashioning an order directing ter- 
mination of mother’s visitation privilege, pend- 
ing a court hearing, applicable only on the 
happening of a certain condition (a repetition of 
that course of conduct), designed to prevent 
further harm to the child from this type of 
behavior. Woncik v. Woncik, 82 N.C. App. 244, 
346 S.E.2d 277 (1986). 

Findings Required Where Severe Re- 
strictions Are Placed on Visitation Rights. 
— Where severe restrictions are placed on a 
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parent’s visitation rights with his child, there 
should be some finding of fact, supported by 
competent evidence in the record, warranting 
such restrictions. Johnson v. Johnson, 45 N.C. 
App. 644, 263 S.E.2d 822 (1980). 

Where hostilities exist between estranged 
parents, it may be difficult for the noncustodial 
parent to maintain a relationship with his or 
her child when required to exercise visitation 
only in the presence of the other parent or a 
member of the other parent’s family who may 
share such hostilities. There are, of course, 
circumstances warranting such restrictions, 
but if they are imposed, they must be based on 
appropriate factual findings. Johnson vy. 
Johnson, 45 N.C. App. 644, 263 S.E.2d 822 
(1980). 

When severe restrictions are placed on the 
right of visitation, this section requires the trial 
judge to make findings of fact supported by 
competent evidence which warrant the restric- 
tions. Falls v. Falls, 52 N.C. App. 203, 278 
S.E.2d 546, cert. denied, 304 N.C. 390, 285 
S.E.2d 831 (1981). 

Subsection (i) of this section requires specific 
findings of fact to justify certain visitation re- 
strictions. Sloop v. Friberg, 70 N.C. App. 690, 
320 S.E.2d 921 (1984). 

Findings Held Sufficient. — Finding of 
trial court that defendant had previously taken 
minor child to Texas under a false pretense and 
had subsequently refused to return him to 
North Carolina was a sufficient and appropri- 
ate factual finding to support the court’s limi- 
tation as to the location of visitation (in North 
Carolina at plaintiff's home.) Brewington v. 
Serrato, 77 N.C. App. 726, 336 S.E.2d 444 
(1985). 

Judge did not err by imposing excessive re- 
strictions on mother’s visitations with her son; 
evidence supported the judge’s finding that 
mother’s demonstrations of anger and hostility 
in the presence of the child and her frustration 
of the relationship between the child and father 
necessitated, for the child’s best interest, the 
restrictions the judge imposed on the visitation. 
Correll v. Allen, 94 N.C. App. 464, 380 S.E.2d 
580 (1989). 

Findings Held Insufficient. — The trial 
court’s findings in a child custody proceeding 
that respondent mother had abandoned her 
child and that it would not be in the best 
interests of the child for him to be carried back 
and forth between North Carolina, home of the 
father, and New Jersey, home of the mother, 
were insufficient to support the trial court’s 
order restricting respondent’s visiting privi- 
leges, which were limited to one weekend a 
month, to occasions only when petitioner father 
or his designated representative was present. 
Johnson vy. Johnson, 45 N.C. App. 644, 263 
S.E.2d 822 (1980). 

No competent evidence showed that the fa- 
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ther had engaged in any conduct that war- 
ranted forfeiture of his visitation rights or that 
the exercise of his visitation rights would be 
detrimental to the child’s best interest, and the 
court’s factual finding that the motel room 
where the father lived was an unfit environ- 
ment for visitation did not support supervised 
visitation. Hinkle v. Hartsell, 181 N.C. App. 
833, 509 S.E.2d 455 (1998). 


C. Grandparents’ Rights. 


Modification of Grandparents’ Visita- 
tion Rights. — Before an order providing 
visitation for grandparents of a minor child 
may be modified, the party seeking modifica- 
tion must show changed circumstances and an 
abuse of discretion by the trial judge. In re 
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Jones, 62 N.C. App. 103, 302 S.E.2d 259 (1983). 

Right to File Suit. — Subsection (j) of this 
section makes it clear that grandparents have 
the right to file suit for custody or visitation 
during an ongoing proceeding, but it does not 
restrict their right to bring an initial custody 
suit pursuant to § 50-13.1 when there are 
allegations that the parent is unfit. Sharp v. 
Sharp, 124 N.C. App. 357, 477 S.E.2d 258 
(1996). 

The grandmother did not have standing un- 
der this section to seek visitation rights with 
her grandchildren, where the children had been 
adopted by their biological aunt and her hus- 
band, and there was no custody dispute. Hill v. 
Newman, — N.C. App. —, 509 S.E.2d 226 
(1998). 


§ 50-13.6. Counsel fees in actions for custody and support 
of minor children. 


In an action or proceeding for the custody or support, or both, of a minor 
child, including a motion in the cause for the modification or revocation of an 
existing order for custody or support, or both, the court may in its discretion 
order payment of reasonable attorney’s fees to an interested party acting in 
good faith who has insufficient means to defray the expense of the suit. Before 
ordering payment of a fee in a support action, the court must find as a fact that 
the party ordered to furnish support has refused to provide support which is 
adequate under the circumstances existing at the time of the institution of the 
action or proceeding; provided however, should the court find as a fact that the 
supporting party has initiated a frivolous action or proceeding the court may 
order payment of reasonable attorney’s fees to an interested party as deemed 


appropriate under the circumstances. (1967, c. 1153, s. 2; 19738, c. 323.) 


Legal Periodicals. — For survey of 1976 
case law on domestic relations, see 55 N.C.L. 
Rey. 1018 (1977). 

For survey of 1977 law on domestic relations, 
see 56 N.C.L. Rev. 1045 (1978). 


For article, “Using Hindsight to Change 
Child Support Obligations: A Survey of Retro- 
active Modification and Reimbursement of 
Child Support in North Carolina,” see 10 
Campbell L. Rev. 111 (1987). 


CASE NOTES 


I. In General. 
II. Actions for Support Only. 


I. IN GENERAL. 


Notice and Due Process Considerations. 
— Although this section and § 50-16.4 provide 
for attorney’s fees in both modification of child 
support actions and alimony actions, this au- 
thority does not override a party’s basic consti- 
tutional rights to notice and due process con- 
siderations. Spencer v. Spencer, — N.C. App. —, 
514 S.E.2d 283 (1999). 

This section applies to a proceeding to 
compel the future support of the child. 
Tidwell v. Booker, 290 N.C. 98, 225 S.E.2d 816 
(1976). 

And not to a proceeding to compel reim- 


bursement for past payments made by a 
person secondarily liable for such child’s 
support. Tidwell v. Booker, 290 N.C. 98, 225 
S.E.2d 816 (1976). 

The legislature set different standards 
in actions for support and in actions for custody 
and support in enacting this section. Taylor v. 
Taylor, 343 N.C. 50, 468 S.E.2d 33 (1996). 

This section does not require a determi- 
nation that one spouse is a dependent spouse 
and the other a supporting spouse. Taylor v. 
Taylor, 343 N.C. 50, 468 S.E.2d 33 (1996). 

Attorneys’ fees are not recoverable in an 
action for equitable distribution, so that, in 
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a combined action, the fees awarded must be 
attributable to work by the attorneys on the 
divorce, alimony and child support actions. 
Patterson v. Patterson, 81 N.C. App. 255, 343 
S.E.2d 595 (1986); Holder v. Holder, 87 N.C. 
App. 578, 361 S.E.2d 891 (1987). 

Settlement Agreement May Provide for 
Recovery of Attorney’s Fees. — The public 
policy of this state encourages settlement 
agreements and supports the inclusion of a 
provision for the recovery of attorney’s fees in 
settlement agreements. Bromhal v. Stott, 341 
N.C. 702, 462 S.E.2d 219 (1995). 

Applicability in Action Involving Illegit- 
imate Child. — This section does not apply to 
civil actions to establish paternity under § 49- 
14, but would authorize an award of reasonable 
attorneys’ fees for custody and support actions 
involving an illegitimate child whose paternity 
has been determined. Smith v. Price, 74 N.C. 
App. 418, 328 S.E.2d 811 (1985), modified on 
other grounds, 315 N.C. 523, 340 S.E.2d 408 
(1986). 

Attorneys’ fees incurred in prosecuting pater- 
nity actions may not be awarded under this 
section, but may only.be assessed as costs 
under § 6-21(10). Napowsa v. Langston, 95 
N.C. App. 14, 381 S.E.2d 882, cert. denied, 325 
N.C. 709, 388 S.E.2d 460 (1989). 

Contingent Fee Agreements Not En- 
forceable. — A contract for the payment of a 
fee to an attorney contingent upon his procur- 
ing a divorce for his client or contingent in 
amount upon the amount of alimony and/or 
property awarded is void as against public 
policy. Such a contract is unenforceable exclu- 
sively by virtue of the fact that it violates the 
public policy of this State. Thompson v. Thomp- 
son, 70 N.C. App. 147, 319 S.E.2d 315 (1984), 
rev'd on other grounds, 313 N.C. 313, 328 
S.E.2d 288 (1985). 

A trial court has no discretion to award 
statutory legal fees for services rendered in a 
child custody and support action pursuant to a 
contingent fee contract, which is void as against 
public policy. Davis v. Taylor, 81 N.C. App. 42, 
344 §.E.2d 19, cert. denied, 318 N.C. 414, 349 
S.E.2d 593 (1986). 

Contingent fee provision in contract between 
mother seeking child support and attorneys, 
whose stated purpose was to recover a lump 


sum award, from which a percentage attorneys’ 


fee would be derived, permeated the entire 
agreement, as it was the essence of the con- 
tract; therefore, the entire contract was void as 
against public policy. Davis v. Taylor, 81 N.C. 
App. 42, 344 S.E.2d 19, cert. denied, 318 N.C. 
414, 349 S.E.2d 593 (1986). 

But Fees May Be Awarded for Services 
after Withdrawal of Contract. — Statutory 
legal fees for services rendered in a child cus- 
tody and support action may be awarded for the 
period beginning after illegal contingent fee 


ART. 1. DIVORCE, ETC., GENERALLY 


§50-13.6 


contract is withdrawn. Davis v. Taylor, 81 N.C. 
App. 42, 344 S.E.2d 19, cert. denied, 318 N.C. 
414, 349 S.E.2d 593 (1986). 

Trial judge is permitted to exercise con- 
siderable discretion in allowing or disal- 
lowing attorneys’ fees in child custody or 
support cases. Brandon v. Brandon, 10 N.C. 
App. 457, 179 S.E.2d 177 (1971); Warner v. 
Latimer, 68 N.C. App. 170, 314 S.E.2d 789 
(1984). 

The amount awarded as counsel fees 
also comes within the discretion of the 
trial judge and will not be disturbed in the 
absence of an abuse of discretion. Kearns v. 
Kearns, 6 N.C. App. 319, 170 S.E.2d 132 (1969), 
overruled on other grounds, Stephenson v. 
Stephenson, 55 N.C. App. 250, 285 S.E.2d 281 
(1981). 

When the statutory requirements for a cus- 
tody suit or a custody and support suit have 
been met, the amount of attorneys’ fees to be 
awarded rests within the sound discretion of 
the trial judge and is reviewable on appeal only 
for abuse of discretion. Hudson v. Hudson, 299 
N.C. 465, 263 S.E.2d 719 (1980); Patton v. 
Patton, 78 N.C. App. 247, 337 S.E.2d 607 
(1985), rev'd in part on other grounds, 318 N.C. 
404, 348 S.E.2d 593 (1986). 

In a custody and support action, once the 
statutory requirements of this section have 
been met, whether to award attorney’s fees and 
in what amounts is within the sound discretion 
of the trial judge and is only reviewable based 
on an abuse of discretion. Savani v. Savani, 102 
N.C. App. 496, 403 S.E.2d 900 (1991). 

The amount of the award of attorneys’ fees is 
within the discretion of the trial judge and will © 
not be reversed in the absence of an abuse of 
discretion. Cobb v. Cobb, 79 N.C. App. 592, 339 
S.E.2d 825 (1986). 

Court’s discretion in disallowing attor- 
neys’ fees is limited only by the abuse of 
discretion rule. Puett v. Puett, 75 N.C. App. 
554, 331 S.E.2d 287 (1985). 

As to the effect of this section and other 
statutes on the court’s discretion, see Bran- 
don v. Brandon, 10 N.C. App. 457, 179 S.E.2d 
LECUS TLS 

Binding Effect of Trial Court’s Determi- 
nation Absent Abuse. — The trial court’s 
determination of attorneys’ fees is binding on 
the appellate courts in the absence of abuse of 
discretion. Wyche v. Wyche, 29 N.C. App. 685, 
225 S.E.2d 626, cert. denied, 290 N.C. 668, 228 
S.E.2d 459 (1976); Evans v. Craddock, 61 N.C. 
App. 438, 300 S.E.2d 908 (1983). 

Reviewable Question of Law in Custody 
and Custody and Support Suits. — Whether 
the requirements of this section for a custody 
suit or a custody and support suit have been 
met is a question of law reviewable on appeal. 
Hudson v. Hudson, 299 N.C. 465, 263 S.E.2d 
719 (1980); Patton v. Patton, 78 N.C. App. 247, 
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337 S.E.2d 607 (1985), rev'd in part on other 
grounds, 318 N.C. 404, 348 S.E.2d 593 (1986); 
Cox v. Cox, — N.C. App. —, 515 S.E.2d 61 
(1999). 

Proof Required to Support Award in 
Custody and Custody and Support Suits. 
— In a custody suit or a custody and support 
suit, the trial judge, pursuant to the first sen- 
tence in this section, has the discretion to 
award attorneys’ fees to an interested party 
when that party is (1) acting in good faith and 
(2) has insufficient means to defray the expense 
of the suit. The facts required by the statute 
must be alleged and proved to support an order 
for attorneys’ fees. Hudson v. Hudson, 299 N.C. 
465, 263 S.E.2d 719 (1980). 

Award of counsel fees is appropriate 
whenever it is shown that the spouse is, in 
fact, dependent, is entitled to the relief de- 
manded, and is without sufficient means 
whereon to subsist during the prosecution and 
defray the necessary expenses thereof. 
Fungaroli v. Fungaroli, 53 N.C. App. 270, 280 
S.E.2d 787 (1981). 

Consideration of Estate. — Trial court, in 
ruling on a motion for attorney’s fees in a child 
custody and support action, may determine 
that a party has sufficient means to defray the 
cost of the action without considering the estate 
of the other party. Taylor v. Taylor, 343 N.C. 50, 
468 S.E.2d 33 (1996). 

Requirement of Insufficient Means. — 
Before attorneys’ fees may be awarded in an 
alimony case to the dependent spouse under 
§§ 50-16.3 and 50-16.4, and before attorneys’ 
fees may be awarded to the interested party in 
a custody, support, or custody and support suit 
under this section, that person must have in- 
sufficient means to defray the expense of the 
suit; that is, he or she must be unable to employ 
adequate counsel in order to proceed as litigant 
to meet the other spouse as litigant in the suit. 
Hudson v. Hudson, 299 N.C. 465, 263 S.E.2d 
719 (1980); Boyd v. Boyd, 81 N.C. App. 71, 343 
S.E.2d 581 (1986). 

Sufficient Allegations of Insufficient 
Means. — Allegations that plaintiff was the 
dependent spouse and that she had insufficient 
means to support the children during the pen- 
dency of the suit were sufficient to support an 
award of counsel fees under this section. Rogers 
v. Rogers, 39 N.C. App. 635, 251 S.E.2d 663 
(1979). 

Required Facts Must Be Found and 
Proved. — Before attorneys’ fees can be taxed 
under this section, the facts required by the 
section, that movant (1) is acting in good faith, 
and (2) has insufficient means to defray the 
expenses of the suit, must be both alleged and 
proved. Allen v. Allen, 65 N.C. App. 86, 308 
S.E.2d 656 (1983), cert. denied, 310 N.C. 475, 
312 S.E.2d 881 (1984). 

An order for attorneys’ fees pursuant to this 
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section in an action for child custody or support, 
or both, must be supported by findings, re- 
quired by the statute, that the party seeking 
the award is (1) an interested party acting in 
good faith and (2) has insufficient means to 
defray the expense of the suit. Cobb v. Cobb, 79 
N.C. App. 592, 339 S.E.2d 825 (1986). 

Before awarding attorneys’ fees, the trial 
court must make specific findings of fact con- 
cerning: (1) The ability of the movants to defray 
the cost of the suit, i.e., that the movants are 
unable to employ adequate counsel in order to 
proceed as a litigant to meet the other litigants 
in the suit; (2) the good faith of the movants in 
proceeding in the suit; (3) the lawyer’s skill; (4) 
the lawyer’s hourly rate; and (5) the nature and 
scope of the legal services rendered. In re 
Scearce, 81 N.C. App. 662, 345 S.E.2d 411, cert. 
denied, 318 N.C. 415, 349 S.E.2d 590 (1986). 

In order to be awarded attorneys’ fees in an 
action for divorce, alimony, custody and child 
support, a spouse must be found to be a depen- 
dent spouse in addition to being found to be 
unable to defray the expense of the suit. 
Patterson v. Patterson, 81 N.C. App. 255, 343 
S.E.2d 595 (1986). 

In order to award attorneys’ fees in an action 
involving only child support, the trial court 
must find as fact that (1) the interested party 
(a) acted in good faith and (b) has insufficient 
means to defray the expenses of the action and 
further, that (2) the supporting party refused to 
provide adequate support under the circum- 
stances existing at the time of the institution of 
the action or proceeding. Boyd v. Boyd, 81 N.C. 
App. 71, 343 S.E.2d 581 (1986). 

An award of attorney’s fees to the father was 
not supported by sufficient factual findings, 
where the trial court concluded that the father 
did not have sufficient assets with which to pay 
his attorney’s fees and that the mother did have 
the means to pay, but there were no findings as 
to father’s monthly income or expenses, and no 
explicit finding that he acted in good faith in 
instituting a civil contempt action. Cox v. Cox, 
—N.C. App. —, 515 S.E.2d 61 (1999). 

Reasonableness as Key Factor. — Rea- 
sonableness, not arbitrary classification of at- 
torney activity, is the key factor under all the 
attorneys’ fees statutes. Coastal Prod. Credit 
Ass’n v. Goodson Farms, Inc., 70 N.C. App. 221, 
319 S.E.2d 650, cert. denied, 312 N.C. 621, 323 
S.E.2d 922 (1984). 

Order Must Contain Factual Findings. 
— A proper order under this section must 
contain factual findings upon which a determi- 
nation of the reasonableness of the counsel fees 
might be based, e.g., findings as to the nature 
and scope of the legal services rendered, and 
the time and skill required. Atwell v. Atwell, 74 
N.C. App. 231, 328 S.E.2d 47 (1985); Patton v. 
Patton, 78 N.C. App. 247, 337 S.E.2d 607 
(1985), rev’d in part on other grounds, 318 N.C. 
404, 348 S.E.2d 593 (1986). 
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Findings of Fact Must Support Reason- 
ableness of Fees. — Section 50-16.4 and this 
section permit the entering of a proper order for 
reasonable counsel fees for the benefit of a 
dependent spouse, but only where the record 
contains findings of fact, such as the nature and 
scope of the legal services rendered and the 
skill and time required, upon which a determi- 
nation of the requisite reasonableness could be 
based. Austin v. Austin, 12 N.C. App. 286, 183 
S.E.2d 420 (1971). 

The trial court erred in failing to make find- 
ings of fact as to the reasonableness of the 
attorneys’ fees incurred by the plaintiff after 
requesting and receiving a detailed affidavit 
from the plaintiff’s counsel setting forth the 
nature and scope of the legal services. Rogers v. 
Rogers, 39 N.C. App. 635, 251 S.E.2d 663 
(1979): | 

To support an award of attorneys’ fees, the 
trial court should make findings as to the 
lawyer’s skill, his hourly rate, its reasonable- 
ness in comparison with that of other lawyers, 
what he did, and the hours he spent. Falls v. 
Falls, 52 N.C. App. 208, 278 S.E.2d 546, cert. 
denied, 304 N.C. 390, 285 S.E.2d 831 (1981); 
Cox v. Cox, — N.C. App. —, 515 S.E.2d 61 
(1999). 

As this section requires that awards of attor- 
neys’ fees be reasonable, cases construing the 
statute have in effect annexed a fifth require- 
ment concerning reasonableness onto the ex- 
press statutory ones; namely, that the record 
must contain findings of fact upon which a 
determination of the requisite reasonableness 
can be based, for example, findings pertaining 
to the nature and scope of the legal services 
rendered and the skill and time required. 
Warner v. Latimer, 68 N.C. App. 170, 314 
S.E.2d 789 (1984). 

Because this section allows for an award of 
reasonable attorneys’ fees, cases construing the 
statute have in effect annexed an additional 
requirement concerning reasonableness onto 
the express statutory ones. Thus, the record 
must contain additional findings of fact upon 
which a determination of the requisite reason- 
ableness can be based, such as findings regard- 
ing the nature and scope of the legal services 
rendered, the skill and time required, the at- 
torneys’ hourly rate, and its reasonableness in 
comparison with that of other lawyers. Cobb v. 
Cobb, 79 N.C. App. 592, 339 S.E.2d 825 (1986). 

An order awarding counsel fees in a child 
support or alimony action must contain a find- 
ing or findings upon which a determination of 
the reasonableness of the award can be based, 
such as the nature and scope of the legal 
services rendered, the time and skill required, 
and the attorney’s hourly rate in comparison to 
the customary charges of attorneys practicing 
in that general area. Weaver v. Weaver, 88 N.C. 
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App. 634, 364 S.E.2d 706, cert. denied, 322 N.C. 
330, 368 S.E.2d 875 (1988). 

Partial listing of legal expenses is an 
insufficient finding of fact as to the rea- 
sonable worth of attorneys’ fees. Wyatt v. 
Wyatt, 32 N.C. App. 162, 231 S.E.2d 42; aff'd, 
35 N.C. App. 650, 242 S.E.2d 180 (1977). 

Fees Where Increase in Support Not 
Warranted. — The court would abuse its dis- 
cretion if, after determining that an increase in 
the award of child support was not warranted 
under the circumstances, it nevertheless pro- 
ceeded to award attorneys’ fees to plaintiff. 
Walker v. Tucker, 69 N.C. App. 607, 317 S.E.2d 
923 (1984). 

Merit Bonus. — While the quality of ser- 
vices rendered is properly considered in award- 
ing fees, as well as the nature of the services 
required, and hence the scope and complexity of 
the case, there is no North Carolina authority 
for an award of a “merit bonus.” Even assuming 
such bonuses are allowed, as under federal 
practice, that should occur only in the rare case 
where the applicant specifically shows superior 
quality representation and exceptional success. 
Coastal Prod. Credit Ass’n v. Goodson Farms, 
Inc., 70 N.C. App. 221, 319 S.E.2d 650, cert. 
denied, 312 N.C. 621, 323 S.E.2d 922 (1984). 

Remand for Lack of Evidence as to Rea- 
sonableness. — Where an award of counsel’s 
fees was based on attorney’s affidavit stating 
the number of hours spent on the case, but 
there was no evidence before the trial court as 
to the nature and scope of the legal services and 
the skill and time required, the award was not 
sufficiently based, and would be vacated and 
remanded. Rickenbaker v. Rickenbaker, 21 
N.C. App. 276, 204 S.E.2d 198 (1974). 

Order awarding attorneys’ fees which failed 
to satisfy requirement of findings as to the 
lawyer’s skill, his hourly rate, its reasonable- 
ness in comparison with that of other lawyers, 
what he did, and the hours he spent was 
insufficient and case would be remanded for 
appropriate findings as to attorneys’ fees. 
Coleman v. Coleman, 74 N.C. App. 494, 328 
S.E.2d 871 (1985). 

Where trial judge made no finding of good 
faith by plaintiff and no indication of what 
portion of attorney fees was attributable to 
custody and support aspects of case, award of 
attorneys’ fees would be vacated and the case 
remanded for further proceedings on that issue. 
Smith v. Price, 315 N.C. 523, 340 S.E.2d 408 
(1986). 

Multiple awards of counsel fees in the 
same domestic action are, in the proper 
circumstances, within the court’s discretion to 
allow. Patton v. Patton, 78 N.C. App. 247, 337 
S.E.2d 607 (1985), revd in part on other 
grounds, 318 N.C. 404, 348 S.E.2d 593 (1986). 

Legitimate work by counsel in precur- 
sory activity is allowable within an attor- 
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neys’ fee award in connection with a domestic 
case. Cobb v. Cobb, 79 N.C. App. 592, 339 
S.E.2d 825 (1986). 

Unreasonable Depletion of Separate Es- 
tate Not Intended. — It would be contrary to 
the intent of the legislature to require one 
seeking an award of attorneys’ fees to meet the 
expenses of litigation through the unreasonable 
depletion of her separate estate, where her 
separate estate is smaller than that of the other 
party. Cobb v. Cobb, 79 N.C. App. 592, 339 
S.E.2d 825 (1986). 

Findings Held Insufficient. — Factual 
findings on award of attorneys’ fees were defi- 
cient as to child support where there was no 
finding that the supporting spouse refused to 
provide adequate support under the circum- 
stances existing at the time the action was 
initiated, and as to both alimony and child 
support, where there were no factual findings 
upon which a determination of the reasonable- 
ness of the award could be based, other than 
the trial court’s statement that the time ex- 
pended was “reasonably necessary.” Patton v. 
Patton, 78 N.C. App. 247, 337 S.E.2d 607 
(1985), rev'd in part on other grounds, 318 N.C. 
404, 348 S.E.2d 593 (1986). 

Award of Fees Held Error. — The trial 
court erred in requiring plaintiff father to pay 
counsel fees of defendant mother for a hearing 
upon defendant’s motion for an increase in the 
amount of child support payments made by 
plaintiff, where there was no showing or finding 
that at the time of the hearing defendant was a 
dependent spouse. Crouch v. Crouch, 14 N.C. 
App. 49, 187 S.E.2d 348, cert. denied, 281 N.C. 
314, 188 S.E.2d 897 (1972), decided prior to the 
1973 amendment to this section. 

Where the trial court failed to make a finding 
of fact with respect to the wife’s ability to defray 
the expense of the suit, as required by this 
section, the court abused its discretion in order- 
ing plaintiff husband to pay attorneys’ fees. 
Nolan v. Nolan, 20 N.C. App. 550, 202 S.E.2d 
344, cert. denied, 285 N.C. 234, 204 S.E.2d 24 
(1974); Rogers v. Rogers, 39 N.C. App. 635, 251 
S.E.2d 663 (1979). 

The trial court could not order defendant to 
pay plaintiff’s attorney for the time spent in 
representing her on a contempt citation stem- 
ming from her violation of defendant’s court- 
ordered visitation rights. Daniels v. Hatcher, 46 
N.C. App. 481, 265 S.E.2d 429 (1980). 

For additional case in which award of fees 
was held error, see Norton v. Norton, 76 N.C. 
App. 213, 332 8.E.2d 724 (1985). 

Findings were inadequate to support an 
award for payment of attorneys’ fees where 
trial court failed to make specific findings of 
fact required by statute and case law and 
instead found only that plaintiff did not have 
the ability to defray the costs and expenses to 
employ adequate representation, that the at- 
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torney had provided valuable services, and that 
the attorney expended in excess of five hours 
representing plaintiff. Cameron v. Cameron, 94 
N.C. App. 168, 380 S.E.2d 121 (1989). 

Where plaintiff introduced affidavits of her 
legal expenses but trial court made no findings 
on all the factors required under this section, 
award of attorneys’ fees was vacated. Napowsa 
v. Langston, 95 N.C. App. 14, 381 S.E.2d 882, 
cert. denied, 325 N.C. 709, 388 S.E.2d 460 
(1989). 

Reversal of Fee Award Where Increase 
in Support Reversed. — Where that part of 
order increasing child support payments was 
reversed, the award of attorneys’ fees also had 
to be reversed. Mullen v. Mullen, 79 N.C. App. 
627, 339 S.E.2d 838 (1986). 

Where both of plaintiff’s attorneys, who rep- 
resented her in the custody and support hear- 
ings, submitted detailed affidavits of their ex- 
perience, time, and preparation of the case, the 
trial judge properly found that an attorneys’ fee 
of $80.00 per hour for 75 and 10 hours of time 
respectively was a reasonable amount to award 
for time spent on the issue of support only. 
Savani v. Savani, 102 N.C. App. 496, 403 S.E.2d 
900 (1991). 

Trial Court Erred in Considering Rela- 
tive Estates of Parties. — Where the evi- 
dence failed to show that defendant did not 
have ample income to defry the expenses of the 
action and would have been required to deplete 
her estate to pay expenses, the trial court erred 
in considering the relative estates of the parties 
in assessing the defendant’s ability to employ 
“adequate” counsel. Van Every v. McGuire, 125 
N.C. App. 578, 481 S.E.2d 377 (1997), aff’d, 348 
N.C. 58, 497 S.E.2d 689 (1998). 

Award of Fees Appropriate. — The trial 
court did not err in requiring father to pay 
reasonable attorneys’ fees of mother in a ha- 
beas corpus proceeding to determine the cus- 
tody of their minor children, where custody of 
the children had been awarded to mother by 
both North Carolina and South Carolina 
courts, and father’s failure to return the chil- 
dren to mother in South Carolina after a visit in 
this State forced mother to come to this State to 
secure their return, and father was not provid- 
ing support for the children as he had been 
ordered. In re Hopper, 11 N.C. App. 611, 182 
S.E.2d 228, cert. denied, 279 N.C. 727, 184 
S.E.2d 884 (1971). 

Where district court found that defendant 
acted in good faith and could not defray the 
expenses of lawsuit without impoverishing her- 
self, and the plaintiff had not furnished ade- 
quate support for several months, the findings 
were sufficient to support award of attorney’s 
fees. Osborne v. Osborne, 129 N.C. App. 34, 497 
S.E.2d 113 (1998). 

Where father unilaterally terminated child 
support payments after his son reached the age 
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of 18 and failed to make satisfactory progress 
towards graduation from high school, the sup- 
port payments were improperly terminated and 
father was properly ordered to pay the mother’s 
attorney’s fees. Leak v. Leak, 129 N.C. App. 
142, 497 S.E.2d 702 (1998), review denied, 348 
N.C. 498, 510 S.E.2d 385 (1998). 

Attorney fees were properly awarded to the 
father in a child custody case, where the trial 
court made factual findings as to the parties’ 
financial resources, that the father was an 
interested party acting in good faith, and as to 
father’s attorney’s skill, rates, and rendition of 
services. Cox v. Cox, — N.C. App. —, 515 S.E.2d 
61 (1999). 

Denial of Fees Upheld. — Respondent in a 
child custody proceeding was not entitled to an 
award of counsel fees or to have court costs 
taxed against petitioner father, where respon- 
dent introduced no evidence with respect to her 
dependent status or inability to defray the 
expense of the suit, and where she was not the 
party for whom judgment had been given. In re 
Cox, 17 N.C. App. 687, 195 S.E.2d 1382, cert. 
denied, 283 N.C. 585, 196 S.E.2d 809 (1973). 

Where defendant complied with all orders 
that directed him to make child support pay- 
ments, and when necessary defendant volun- 
tarily made payments for the support of the 
parties’ children, it was not an abuse of discre- 
tion for the trial court to deny plaintiff’s motion 
for an award of attorneys’ fees. Prescott v. 
Prescott, 83 N.C. App. 254, 350 S.E.2d 116 
(1986). 

Disallowance of Fees As Matter of Law 
Held Improper. — The trial court, in its 
discretion, was fully authorized to disallow at- 
torneys’ fees for defendant’s counsel, but to 
disallow such fees as a matter of law was error. 
Brandon v. Brandon, 10 N.C. App. 457, 179 
S.E.2d 177 (1971). 

Entitlement to Legal Representation 
Not Limited to Trial Level. — There is 
nothing in our statutory or case law to suggest 
that a dependent spouse in this State is entitled 
to meet the supporting spouse on equal footing, 
in terms of adequate and suitable legal repre- 
sentation, at the trial level only. Fungaroli v. 
Fungaroli, 53 N.C. App. 270, 280 S.E.2d 787 
(1981). 

Award of attorneys’ fees for services per- 
formed on appeal should ordinarily be 
granted, provided the general statutory re- 
quirements for such an award are duly met, 
especially where the appeal is taken by the 
supporting spouse. Fungaroli v. Fungaroli, 53 
N.C. App. 270, 280 S.E.2d 787 (1981). 

Award of Fees by Appellate Court. — 
Neither this section nor any other statute au- 
_thorizes an appellate court to make an award of 
attorneys’ fees. Tilley v. Tilley, 30 N.C. App. 581, 
227 S.E.2d 640 (1976). 

Distinction Between Taxing Fees as 
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Costs and Ordering Payment. — As to the 
difference between including attorney fees in 
the costs taxed against a party to a lawsuit and 
in ordering the payment of attorneys’ fees, see 
Smith v. Price, 315 N.C. 523, 340 S.E.2d 408 
(1986). 

A request for attorneys’ fees may be 
properly raised by a motion in the cause 
subsequent to the determination of the main 
custody action. In re Scearce, 81 N.C. App. 662, 
345 S.E.2d 411, cert. denied, 318 N.C. 415, 349 
S.E.2d 590 (1986). 

Time for Motion. — Where intervenors’ 
motion for attorneys’ fees was made approxi- 
mately four months after the trial court had 
entered order awarding custody to the interve- 
nors, and approximately four months after 
county division of social services had filed its 
notice of appeal to that order, the trial court 
lacked jurisdiction to consider the intervenors’ 
motion. However, following resolution of the 
appeal of the custody order, the trial court could 
consider intervenors’ motion for attorneys’ fees. 
In re Scearce, 81 N.C. App. 662, 345 S.E.2d 411, 
cert. denied, 318 N.C. 415, 349 S.E.2d 590 
(1986). 

Reservation of Issue of Fees when Judg- 
ment Rendered. — Since the trial court ex- 
pressly reserved the issue of attorney’s fees at 
the time it rendered judgment as to the custody 
matters before it, it retained the authority to 
consider the issue since attorney’s fees were 
within the court’s “oral announcements.” Surles 
v. Surles, 113 N.C. App. 32, 437 S.E.2d 661 
(1993). 

Review of Attorney’s Fees on Appeal. — 
While whether the statutory requirements 
have been met is a question of law, reviewable 
on appeal, the amount of attorneys’ fees is 
within the sound discretion of the trial judge 
and is only reviewable for an abuse of discre- 
tion. Atwell v. Atwell, 74 N.C. App. 231, 328 
S.E.2d 47 (1985). 

The findings required by this section must be 
supported by competent evidence and are fully 
reviewable on appeal. Boyd v. Boyd, 81 N.C. 
App. 71, 343 S.E.2d 581 (1986). 

The trial court committed error in failing to 
make adequate findings of fact to support its 
denial of attorney’s fees. Gowing v. Gowing, 111 
N.C. App. 618, 4382 S.H.2d 911 (1998). 

Applied in Williams vy. Williams, 12 N.C. 
App. 170, 182 S.E.2d 667 (1971); Collins v. 
Collins, 18 N.C. App. 45, 196 S.E.2d 282 (1973); 
Sawyer v. Sawyer, 21 N.C. App. 293, 204 S.E.2d 
224 (1974); Powell v. Powell, 25 N.C. App. 695, 
214 S.E.2d 808 (1975); Tidwell v. Booker, 27 
N.C. App. 435, 219 S.E.2d 648 (1975); Holt v. 
Holt, 29 N.C. App. 124, 223 S.E.2d 542 (1976); 
Hampton v. Hampton, 29 N.C. App. 342, 224 
S.E.2d 197 (1976); Lindsey vy. Lindsey, 34 N.C. 
App. 201, 237 S.E.2d 561 (1977); Gilmore v. 
Gilmore, 42 N.C. App. 560, 257 S.E.2d 116 
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(1979); Byrd v. Byrd, 62 N.C. App. 488, 303 
S.E.2d 205 (1983); Darden v. Darden, 66 N.C. 
App. 432, 311 S.E.2d 600 (1984); Forbes v. 
Forbes, 72 N.C. App. 684, 325 S.E.2d 272 
(1985); Cohen v. Cohen, 100 N.C. App. 334, 396 
S.E.2d 344 (1990); Lawrence v. Tise, 107 N.C. 
App. 140, 419 S.E.2d 176 (1992). 

Stated in Andrews v. Andrews, 12 N.C. App. 
410, 183 S.E.2d 843 (1971); Craig v. Kelley, 89 
N.C. App. 458, 366 S.E.2d 249 (1988); 
McLemore v. McLemore, 89 N.C. App. 451, 366 
S.E.2d 495 (1988). 

Cited in Fonvielle v. Fonvielle, 8 N.C. App. 
337, 174 S.E.2d 67 (1970); Brandon v. Brandon, 
10 N.C. App. 457, 179 S.E.2d 177 (1971); Win- 
ters v. Winters, 11 N.C. App. 595, 181 S.E.2d 
604 (1971); Winborne v. Winborne, 41 N.C. App. 
756, 255 S.E.2d 640 (1979); Appert v. Appert, 80 
N.C. App. 27, 341 S.E.2d 342 (1986); In re 
Cooper, 81 N.C. App. 27, 344 S.E.2d 27 (1986); 
Glatz v. Glatz, 98 N.C. App. 324, 390 S.E.2d 763 
(1990); Hartsell v. Hartsell, 99 N.C. App. 380, 
393 S.E.2d 570 (1990); Van Every v. McGuire, 
125 N.C. App. 578, 481 S.E.2d 377 (1997), aff’d, 
348 N.C. 58, 497 S.E.2d 689 (1998); Cox v. Cox, 
— N.C. App. —, 515 S.E.2d 61 (1999). 


II. ACTIONS FOR SUPPORT ONLY. 


Second Sentence of Section Is Limited 
to Support Actions. — The General Assem- 
bly, having limited the second sentence to sup- 
port actions, apparently did not intend the 
requirement to apply to custody or custody and 
support actions. Stanback v. Stanback, 287 
N.C. 448, 215 S.E.2d 30 (1975). 

Finding Under Second Sentence Is Re- 
quired Only in Support Actions. — The 
duty to make the required finding under the 
second sentence of this section is imposed only 
in a support action. Stanback v. Stanback, 287 
N.C. 448, 215 S.E.2d 30 (1975). 

And Not in Custody or Custody and Sup- 
port Actions. — The requirement of a finding 
that the party ordered to pay support has 
refused to provide support applies only in sup- 
port actions and not in custody or custody and 
support actions. Arnold v. Arnold, 30 N.C. App. 
683, 228 S.E.2d 48 (1976). See also, Goodson v. 
Goodson, 32 N.C. App. 76, 231 S.E.2d 178 
(1977). 

Where cause was heard upon plaintiff’s mo- 
tion for an increase in child support payments 
and upon defendant’s motion for a modification 
of the child custody order, the trial court’s 
award of attorney fees did not have to be 
supported by a finding that defendant, the 
party ordered to furnish support, had refused to 
provide support which was adequate at the 
time of the institution of the action. Fellows v. 
Fellows, 27 N.C. App. 407, 219 S.E.2d 285 
(1975). 

This section requires, in a child support ac- 
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tion, a finding that defendant refused to pro- 
vide support. In an action for custody and 
support, findings of fact are not required to 
sustain an award for counsel fees. Walker v. 
Walker, 38 N.C. App. 226, 247 S.E.2d 615 
(1978). 

Findings Required in Action for Sup- 
port. — A finding of fact supported by compe- 
tent evidence must be made on the issue of 
whether the party ordered to furnish support 
has refused to provide support which is ade- 
quate under the circumstances existing at the 
time of the institution of the action or proceed- 
ing, in addition to meeting the requirements of 
“sood faith” and “insufficient means,” before 
attorneys’ fees may be awarded in a support 
suit. This issue is a question of law, reviewable 
on appeal. Hudson v. Hudson, 299 N.C. 465, 
263 S.E.2d 719 (1980). 

Before a court can award attorneys’ fees to an 
interested party under this section in a motion 
in the cause proceeding for a modification of 
child support, the court must make the follow- 
ing three findings of fact: (1) the party is acting 
in good faith; (2) the party has insufficient 
means to defray the expenses of the suit; and 
(3) the party ordered to pay support has refused 
to provide support which is adequate under the 
circumstances existing at the time of the insti- 
tution of the action or proceeding. Quick v. 
Quick, 67 N.C. App. 528, 313 S.E.2d 233 (1984). 

The text of this section sets out four require- 
ments to support an award of attorneys’ fees, 
namely: (1) that the party awarded fees be an 
interested party; (2) that that party be acting in 
good faith; (8) that that party have insufficient 
means to defray the expense of the suit; and (4) 
that the party ordered to furnish support have 
refused to provide adequate support under the 
circumstances existing at the time the action 
was instituted. Warner v. Latimer, 68 N.C. App. 
170, 314 S.E.2d 789 (1984). 

Where the action is one for custody or custody 
and support, the first sentence of this section 
applies, and the court may award attorneys’ 
fees to an interested party if it finds (1) that the 
party acted in good faith and (2) that the party 
lacks the means to defray the expense of the 
suit. Where the action is solely one for support, 
attorneys’ fees may be awarded provided the 
court finds, in addition, that the party ordered 
to furnish support has refused to provide sup- 
port which is adequate under the circum- 
stances existing at the time of institution of the 
action or proceeding. Gibson v. Gibson, 68 N.C. 
App. 566, 316 S.E.2d 99 (1984). . 

In actions for support only, the court may 
award reasonable attorneys’ fees to a party if it 
finds: (1) that the party is acting in good faith; 
(2) that the party has insufficient means to 
defray the costs of the action; and (3) that the 
party ordered to pay support had not provided 
adequate support under the circumstances ex- 
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isting at the time of the institution of the action 
or proceeding. Plott v. Plott, 72 N.C. App. 82, 
327 S.E.2d 273 (1985). 

To award attorneys’ fees in a child support 
action, the trial court must find as fact that: (1) 
The interested party (a) acted in good faith and 
(b) has insufficient means to defray the ex- 
penses of the action; and (2) the supporting 
party refused to provide adequate support “un- 
der the circumstances existing at the time of 
the institution of the action or proceeding.” 
Moreover, the required findings of fact must in 
turn be supported by competent evidence, such 
as that of the parties’ incomes, estates and 
debts. Brower v. Brower, 75 N.C. App. 425, 331 
S.E.2d 170 (1985). 

Where trial court’s order was devoid of any 
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statutorily required findings of fact, the award 
of attorneys’ fees could not stand. Harris v. 
Harris, 91 N.C. App. 699, 373 S.H.2d 312 
(1988). 

Plaintiff’s contention that proceeding 
was solely one for support was without 
merit, where plaintiff’s modification motion 
initially put the issue of custody before the 
court, even though the issue of custody was 
quickly settled by agreement. Theokas v. 
Theokas, 97 N.C. App. 626, 389 S.E.2d 278, 
cert. denied, 327 N.C. 487, 395 S.E.2d 697 
(1990). 

Court estimates of time required and 
attorney’s hourly rate are not sufficient. — 
Brower v. Brower, 75 N.C. App. 425, 331 S.E.2d 
170 (1985). 


§ 50-13.7. Modification of order for child support or cus- 
tody. 


(a) An order of a court of this State for support of a minor child may be 
modified or vacated at any time, upon motion in the cause and a showing of 
changed circumstances by either party or anyone interested subject to the 
limitations of G.S. 50-13.10. Subject to the provisions of G.S. 50A-201, 
50A-202, and 50A-204, an order of a court of this State for custody of a minor 
child may be modified or vacated at any time, upon motion in the cause and a 
showing of changed circumstances by either party or anyone interested. 

(b) When an order for support of a minor child has been entered by a court 
of another state, a court of this State may, upon gaining jurisdiction, and upon 
a showing of changed circumstances, enter a new order for support which 
modifies or supersedes such order for support, subject to the limitations of G.S. 
50-13.10. Subject to the provisions of G.S. 50A-201, 50A-202, and 50A-204, 
when an order for custody of a minor child has been entered by a court of 
another state, a court of this State may, upon gaining jurisdiction, and a 
showing of changed circumstances, enter a new order for custody which 
modifies or supersedes such order for custody. (1858-9, c. 53; 1868-9, c. 116, s. 
36; 1871-2, c. 1938, s. 46; Code, ss. 1296, 1570, 1661; Rev., ss. 1570, 1853; C.S., 
ss: -1664, 2241;:1929''c: 270, s. 1; 1939, c..115; 1941, c..120;:1943, c: 194; 1949, 
c. 1010; 1953,"c: S13" 1957, e545; 1965, c.3'10,-s, 2; 1967),c.,1150,.8:.23519 79, 
c. 110, s. 13; 1981, c. 682, s. 12; 1987, c. 739, s. 3; 1999-223, s. 13.) 


Cross References. — As to the vesting of 
past due child support payments, see § 50- 
13.10. As to distribution by court of marital 
property upon divorce, see § 50-20. For the 
Uniform Child Custody Jurisdiction Act, see 
§ 50A-1 et seq. 

Effect of Amendments. — Session Laws 
1999-223, s. 13, effective October 1, 1999, and 
applicable to causes of action arising on or after 
that date, substituted “G.S. 50A-201, 50A-202, 
and 50A-204” for “G.S. 50A-3” in subsections (a) 
and (b). 

Legal Periodicals. — For note on choice of 
law rules in North Carolina, see 48 N.C.L. Rev. 
243 (1970). 

For survey of 1972 case law on child support 
and pre-Chapter 48A consent judgments, see 51 
N.C.L. Rev. 1091 (1973). 


For survey of 1978 family law, see 57 N.C.L. 
Rev. 1084 (1979). 

For survey of 1979 family law, see 58 N.C.L. 
Rev. 1471 (1980). 

For survey of 1982 family law, see 61 N.C.L. 
Rev. 1155 (1983). 

For note, “Miller v. Kite, 313 N.C. 474, 329 
S.E.2d 663 (1985): Should Domestic Disputes 
Require the Maximum of Minimum Contacts?,” 
see 64 N.C.L. Rev. 825 (1986). 

For note, “The Effect on the Child of a Cus- 
todial Parent’s Involvement in an Intimate 
Same-Sex Relationship,” see 10 Campbell L. 
Rev. 131 (1996). 

For comment, “Contractual Modification of 
Past Due and Future Child Support Payments,” 
see 19 Campbell L. Rev. 189 (1996). 
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CASE NOTES 


I. In General. 
II. Modification, Generally. 
III. Change in Circumstances. 
IV. Visitation Rights. 
V. Findings and Discretion of Trial Court. 
VI. Jurisdiction. 
VII. Procedure. 


I. IN GENERAL. 


Editor’s Note. — A number of the cases cited 
below were decided under former § 17-39.1, 
which dealt with determining custody of chil- 
dren in habeas corpus proceedings, former § 50- 
13, which dealt with custody and maintenance 
of children in divorce proceedings, and former 
§ 50-16, which dealt with custody and support 
of children in actions for alimony without di- 
vorce. 

Some of the cases below were decided prior to 
enactment of § 50-13.10, relating to the vesting 
of past due child support payments. 

Section 50-13.2A must be read in pari 
materia with subsection (a), which therefore 
requires a showing of a substantial change of 
circumstances. Hedrick v. Hedrick, 90 N.C. 
App. 151, 368 S.E.2d 14, cert. denied, 323 N.C. 
173, 373 S.E.2d 108 (1988). 

No Voluntary Dismissal of Final Order 
Permitted. — Under Rule 41(a) and existing 
case law, parties may not voluntarily dismiss a 
final custody and child support order. Massey v. 
Massey, 121 N.C. App. 263, 465 S.E.2d 313 
(1996). 

Use of Word “May”. — Where defendant 
contended that the use of the word “may” in this 
statute authorizes the trial court in the exercise 
of its discretion to refuse to exercise its juris- 
diction, he misconstrued the statute. The word 
“may” authorizes the trial judge to enter an 
order of modification upon a showing of 
changed circumstances. Morris v. Morris, 91 
N.C. App. 432, 371 S.E.2d 756 (1988). 

There is no requirement that each suc- 
cessive custody hearing start with a 
“clean slate” and that the court not rely on the 
record previously generated. To the contrary, 
custody proceedings generally are continuing 
in nature. Best v. Best, 81 N.C. App. 337, 344 
S.E.2d 363 (1986), overruled on other grounds, 
Petersen v. Rowe, 337 N.C. 397, 445 S.E.2d 901 
(1994). 

Noncustodial parent is not entitled as a 
matter of law to a credit against accrued 
arrearage in child support for expenses in- 
curred while the child was with the 
noncustodial parent. Each case must be decided 
upon it own facts, and the guiding principle is 
whether an injustice would exist if a credit is 
not given. Simmons v. Simmons, 74 N.C. App. 


725, 329 S.E.2d 723 (1985). And see now § 50- 
13.10. 

Decision to allow, or disallow, a credit to 
the noncustodial parent against accrued 
arrearage in child support expenses in- 
curred while the child was with the 
noncustodial parent is a matter within the 
discretion of the trial judge. Simmons. v. 
Simmons, 74 N.C. App. 725, 329 S.E.2d 723 
(1985). 

Applied in Ferguson vy. Ferguson, 9 N.C. 
App. 453, 176 S.E.2d 358 (1970); Paschall v. 
Paschall, 26 N.C. App. 491, 216 S.E.2d 415 
(1975); Roberts v. Roberts, 38 N.C. App. 295, 
248 S.E.2d 85 (1978); Pritchard v. Pritchard, 45 
N.C. App. 189, 262 S.E.2d 836 (1980); In re 
Register, 303 N.C. 149, 277 S.E.2d 356 (1981); 
Harris v. Harris, 56 N.C. App. 122, 286 S.E.2d 
859 (1982); Newman v. Newman, 64 N.C. App. 
125, 306 S.E.2d 540 (1983); O’Neal v. Wynn, 64 
N.C. App. 149, 306 S.E.2d 822 (1983); Cartrette 
v. Cartrette, 73 N.C. App. 169, 325 S.E.2d 671 
(1985); Glesner v. Dembrosky, 73 N.C. App. 594, 
327 S.E.2d 60 (1985); Little v. Little, 74 N.C. 
App. 12, 327 S.E.2d 283 (1985); Bowen v. 
Gilliard, 483 U.S. 587, 107 S. Ct. 3008, 97 L. 
Ed. 2d 485 (1987); Koufman y. Koufman, 330. 
N.C. 98, 408 S.E.2d 729 (1991); Bost v. Van 
Nortwick, 117 N.C. App. 1, 449 S.E.2d 911 
(TOA). 

Quoted in Craig v. Kelley, 89 N.C. App. 458, 
366 S.E.2d 249 (1988). 

Stated in Mather v. Mather, 70 N.C. App. 
106, 318 8.E.2d 548 (1984); Dobos v. Dobos, 111 
N.C. App. 222, 431 S.E.2d 861 (1993). 

Cited in In re Stancil, 10 N.C. App. 545, 179 
S.E.2d 844 (1971); Brooks v. Brooks, 12 N.C. 
App. 626, 184 S.E.2d 417 (1971); Moore v. 
Moore, 14 N.C. App. 165, 187 S.E.2d 371 (1972); 
Carmichael v. Carmichael, 40 N.C. App. 277, 
252 S.E.2d 257 (1979); County of Stanislaus v. 
Ross, 41 N.C. App. 518, 255 S.E.2d 229 (1979); 
Williams v. Richardson, 53 N.C. App. 663, 281 
S.E.2d 777 (1981); Phillips v. Choplin, 65 N.C. 
App. 506, 309 S.E.2d 716 (1983); Coleman v. 
Coleman, 74 N.C. App. 494, 328 S.E.2d 871 
(1985); Graham v. Graham, 77 N.C. App. 422, 
335 S.E.2d 210 (1985); Griffin v. Griffin, 81 N.C. 
App. 665, 344 S.E.2d 828 (1986); Jones v. Jones, 
109 N.C. App. 298, 426 S.E.2d 468 (1993); 
Griffin v. Griffin, — N.C. App. —, 454 S.E.2d 
693 (1995); Garrison v. Connor, 122 N.C. App. 
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702, 471 S.E.2d 644 (1996); Kelly v. Otte, 123 
N.C. App. 585, 474 S.E.2d 131 (1996); Cox v. 
Cox, — N.C. App. —, 515 S.E.2d 61 (1999). 


II. MODIFICATION, GENERALLY. 


Editor’s Note. — Some of the cases below 
were decided prior to enactment of $ 50-13.10, 
relating to the vesting of past due child support 
payments. 

This section gives North Carolina courts 
subject matter jurisdiction to modify child 
support orders entered by another state. Morris 
v. Morris, 91 N.C. App. 432, 371 S.E.2d 756 
(1988). 

Statutory Compliance Required. — Since 
there is a statutory procedure for modifying a 
custody determination, a party seeking modifi- 
cation of a custody decree must comply with its 
provisions. Bivens v. Cottle (Westlake), 120 
N.C. App. 467, 462 S.E.2d 829 (1995), appeal 
dismissed, 346 N.C. 270, 485 S.E.2d 296 (1997). 

A court is without authority to sua 
sponte modify an existing support order. 
Royall v. Sawyer, 120 N.C. App. 880, 463 S.E.2d 
578 (1995). 

The welfare of the children in contro- 
versies involving custody is the polar star 
by which the courts must be guided in award- 
ing custody. Pruneau v. Sanders, 25 N.C. App. 
510, 214 S.E.2d 288, cert. denied, 287 N.C. 664, 
216 S.E.2d 911 (1975); Dean v. Dean, 32 N.C. 
App. 482, 232 S.E.2d 470 (1977). 

And the Determinative Factor. — The 
welfare of the child, not the frustration of the 
court order, is the determinative factor. Gordon 
v. Gordon, 46 N.C. App. 495, 265 S.E.2d 425 
(1980). 

And Is the Ultimate Object in Securing 
Child Support. — The welfare of the child is 
the “polar star” in the matters of custody and 
maintenance, yet common sense and common 
justice dictate that the ultimate object in such 
matters is to secure support commensurate 
with the needs of the child and the ability of the 
father to meet the needs. Crosby v. Crosby, 272 
N.G. 285, 158:'S;E.2d 77 (1967). 

The ultimate object in setting awards of child 
support is to secure support commensurate 
with the needs of the children and the ability of 
the father to meet the needs. Gibson v. Gibson, 
24 N.C. App. 520, 211 S.E.2d 522 (1975). 

The welfare of the child is always open 
to inquiry by the court, and upon the show- 
ing of a change of circumstances the order of 
custody may be modified. In re Mason, 13 N.C. 
App. 334, 185 S.E.2d 483 (1971), cert. denied, 
280 N.C. 495, 186 S.E.2d 513 (1972). 

The control and custody of minor chil- 
dren cannot be determined finally. 
Changed conditions will always justify inquiry 
by the courts into the interest and welfare of 
the children, and decrees may be entered as 
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often as the facts justify. In re Herring, 268 
N.C. 434, 150 S.E.2d 775 (1966); In re Bowen, 7 
N.C. App. 286, 172 S.E.2d 62 (1970). 

Neither agreements nor adjudications for the 
custody or support of a minor child are ever 
final. McLeod v. McLeod, 266 N.C. 144, 146 
S.E.2d 65 (1966). 

As children develop, their needs change, and 
these needs must be supplied by the parent, 
whose ability to supply them may change. For 
these reasons orders in custody proceedings are 
not final. Stanback v. Stanback, 266 N.C. 72, 
145 S.E.2d 332 (1965). 

A judgment awarding custody is based 
upon conditions found to exist at the time 
it is entered. The judgment is subject to such 
change as is necessary to make it conform to 
changed conditions when they occur. In re 
Bowen, 7 N.C. App. 236, 172 S.E.2d 62 (1970); 
Owen v. Owen, 31 N.C. App. 230, 229 S.E.2d 49 
(1976). 

And Is Temporary in Nature. — All cus- 
tody orders are from their very nature tempo- 
rary and founded upon conditions and circum- 
stances existing at the time of the hearing. 
Brandon v. Brandon, 10 N.C. App. 457, 179 
S.B.4d 177 (1971). 

Although they provide guidance, prior cus- 
tody orders are not binding in subsequent pro- 
ceedings. Custody orders are not permanent, 
but remain freely modifiable upon appropriate 
evidence of changed circumstances. Williams v. 
Williams, 91 N.C. App. 469, 372 S.E.2d 310 
(1988). 

Decrees with respect to custody and 
support are subject to further orders of 
the court. Blankenship v. Blankenship, 256 
N.C. 688, 124 S.E.2d 857 (1962); Thomas v. 
Thomas, 259 N.C. 461, 130 S.E.2d 871 (1963). 

And May Be Altered upon a Change in 
Circumstances. — Decrees entered by North 
Carolina courts in child custody and support 
matters are impermanent in character and are 
res judicata of the issue only so long as the facts 
and circumstances remain the same as when 
the decree was rendered. The decree is subject 
to alteration upon a change of circumstances 
affecting the welfare of the child. Crosby v. 
Crosby, 272 N.C. 235, 158 S.E.2d 77 (1967); 
Tate v. Tate, 9 N.C. App. 681, 177 S.E.2d 455 
(1970); Gilmore v. Gilmore, 42 N.C. App. 560, 
257 S.E.2d 116 (1979). 

A decree for the support of a minor child is 
subject to alteration upon a change of circum- 
stances affecting the welfare of the child. 
Bishop v. Bishop, 245 N.C. 573, 96 S.E.2d 721 
(1957); Fuchs v. Fuchs, 260 N.C. 635, 133 
S.E.2d 487 (1963). 

It is elementary that court decrees in child 
custody and support matters are not perma- 
nent in character and may be modified by the 
court in the future if subsequent events and the 
welfare of the child require. In re Rose, 9 N.C. 
App. 418, 176 S.E.2d 249 (1970). 
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An order awarding the custody of minor 
children determines the present rights of the 
parties, but is not permanent in nature, and is 
subject to modification for a subsequent change 
of circumstances affecting the welfare of the 
children. Thomas v. Thomas, 259 N.C. 461, 130 
S.E.2d 871 (1963); In re Bowen, 7 N.C. App. 
236, 172 S.E.2d 62 (1970); Owen v. Owen, 31 
N.C. App. 230, 229 S.E.2d 49 (1976). 

The entry of an order in a custody matter 
does not finally determine the rights of parties 
as to the custody, care and control of a child, 
and thus when a substantial change of condi- 
tion affecting the child’s welfare is properly 
established, the court may modify a prior cus- 
tody decree. Blackley v. Blackley, 285 N.C. 358, 
204 S.E.2d 678 (1974); Hassell v. Means, 42 
N.C. App. 524, 257 S.E.2d 123 (1979). 

On a hearing in a custody suit, the judgment 
is not intended to be a final determination of 
the rights of the parties touching the care and 
control of the child; thus, on a change of condi- 
tions, properly established, the question may 
be further heard and determined. Stanback v. 
Stanback, 266 N.C. 72, 145 S.E.2d 332 (1965). 

The purpose of a child support proceeding is 
to determine the nature and extent of the 
support required. The initial determination is 
subject to modification or vacation at any time 
upon motion and a showing of changed circum- 
stances. The support issue thus may be before 
the court on numerous occasions during a 
child’s minority. Leach v. Alford, 63 N.C. App. 
118, 304 S.E.2d 265 (1983). 

Since the ruling in Petersen v. Rogers, 
337 N.C. 397, 445 S.E.2d 901 (1994) that rec- 
ognized the constitutionally — protected para- 
mount right of parents to custody, the ruling 
has been interpreted to apply only to an initial 
custody determination, and not to motions for 
change of custody based on changed circum- 
stances. Speaks v. Fanek, 122 N.C. App. 389, 
470 S.E.2d 82 (1996). 

As May Agreements on Such Matters. — 
Decrees entered by courts in child custody and 
support matters, or written agreements with 
respect to such matters, are impermanent in 
character and are subject to alteration by the 
court upon a change of circumstances affecting 
the welfare of the child. Williams v. Williams, 
18 N.C. App. 635, 197 S.E.2d 629 (1973). 

While the provisions of a valid separation 
agreement relating to marital and property 
rights of the parties cannot be set aside by the 
court without the consent of the parties, no 
agreement between husband and wife can 
serve to deprive the courts of their inherent 
authority to protect the interests of and provide 
for the welfare of minor children. Hershey v. 
Hershey, 57 N.C. App. 692, 292 S.E.2d 141 
(1982). 

Change in Circumstances Is Threshold 
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Issue. — Modification of a support order can- 
not occur until the threshold issue of substan- 
tial change in circumstances has been shown. 
Davis v. Risley, 104 N.C. App. 798, 411 S.E.2d 
171 (1991); 

Party Required to Demonstrate Sub- 
stantially Changed Circumstances. — Un- 
der this section, a party is required to demon- 
strate substantially changed circumstances 
affecting the welfare of the child in order to be 
granted a modification of an existing custody 
order. The word custody under the statute also 
includes visitation. Savani v. Savani, 102 N.C. 
App. 496, 403 S.E.2d 900 (1991). 

No agreement or contract between husband 
and wife will serve to deprive the courts of their 
inherent as well as their statutory authority to 
protect the interests and provide for the welfare 
of infants. The parties may bind themselves by 
a separation agreement or by a consent judg- 
ment, but they cannot thus withdraw the chil- 
dren of the marriage from the protective cus- 
tody of the court. Voss v. Summerfield, 77 N.C. 
App. 839, 336 S.E.2d 144 (1985). 

Separation Agreement Incorporated 
into Consent Judgment Is Modifiable. — 
Where a separation agreement is adopted by 
incorporation into a consent judgment, the 
terms thereof are subject to modification by the 
court upon a showing of changed circum- 
stances. Mann v. Mann, 57 N.C. App. 587, 291 
S.E.2d 794 (1982). 

Deference Due Agreement. — On motion 
filed by defendant to modify consent order to 
provide for child support, the defendant, as 
movant, will have the burden of showing a 
“substantial change of circumstances affecting 
the welfare of the child.” Deference due the 
agreement gives rise to the presumption, in the 
absence of evidence to the contrary, that the 
amount agreed upon is just and reasonable. 
Voss v. Summerfield, 77 N.C. App. 839, 336 
S.E.2d 144 (1985). 

Burden in Seeking Modification of Sep- 
aration Agreement Not Incorporated in 
Order. — When a motion is made to modify the 
child support provisions of a separation agree- 
ment which has not previously been incorpo- 
rated into an order or judgment of the court, the 
moving party’s only burden is to show the 
amount of support necessary to meet the rea- 
sonable needs of the child at the time of the 
hearing, and he is not required to show a 
change in circumstances. Should the evidence 
establish, giving due regard to the factors con- 
tained in § 50-13.4(b) and (c), that such 
amount substantially exceeds the amount 
agreed upon in the separation agreement, such 
evidence would necessarily rebut the presump- 
tion of reasonableness of the amount of child 
support established in the agreement and es- 
tablish the need for an increase. However, ab- 
sent such a showing, the agreement of the 
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parties will be deemed to be reasonable. Boyd v. 
Boyd, 81 N.C. App. 71, 343 S.E.2d 581 (1986). 

Effect of Reconciliation on Support Pro- 
visions of Separation Agreement. — A sep- 
aration agreement is terminated for every pur- 
pose, insofar as it remains executory, when the 
parties resume the marital relationship. 
Among the executory purposes for which a 
separation agreement is terminated is the pay- 
ment of child support. But while the courts 
have held that reconciliation voids alimony 
provisions, whether in a separation agreement 
or a court order, this principle has not been 
applied to void, as a matter of law, a judgment 
ordering payment of child support. Walker v. 
Walker, 59 N.C. App. 485, 297 S.E.2d 125 
(1982). 

Defendant may, upon a proper showing, be 
entitled to relief from those payments which, 
under a judgment, fell due during a period of 
reconciliation. Walker v. Walker, 59 N.C. App. 
485, 297 S.E.2d 125 (1982). 

Relitigation of Paternity Not Basis for 
Modifying Support Agreement. — While a 
voluntary support agreement may, upon motion 
and a showing of changed circumstances, be 
modified or vacated at any time, it cannot be 
modified or vacated on the basis of relitigation, 
in a proceeding related solely to the order for 
support, of the paternity issue. That issue is res 
judicata and shall not be reconsidered by the 
court in such a proceeding. Beaufort County v. 
Hopkins, 62 N.C. App. 321, 302 S.E.2d 662 
(1983). 

Arbitration Award Remains Reviewable 
and Modifiable. — While there exists no pro- 
hibition to the parties settling the issues of 
custody and child support by arbitration, the 
provisions of an award for custody or child 
support will always be reviewable and modifi- 
able by the courts, as parents cannot by agree- 
ment deprive the court of its inherent and 
statutory authority to protect the interests of 
their children, and further, a court order per- 
taining to custody or support of a minor child 
does not finally determine the rights of the 
parties as to these matters. Crutchley v. 
Crutchley, 306 N.C. 518, 293 S.E.2d 793 (1982). 

Because all awards or orders concerning 
child support or custody are reviewable and 
modifiable, any arbitration concerning these 
issues is not binding. Cyclone Roofing Co. v. 
David M. LaFave Co., 312 N.C. 224, 321 S.E.2d 
872 (1984). 

Temporary resumption of marital rela- 
tionship does not require court to void 
support order on motion pursuant to § 1A-1, 
Rule 60(b)(4). Walker v. Walker, 59 N.C. App. 
485, 297 S.E.2d 125 (1982). 

Custody Provisions in a Divorce Decree 
Are Subject to Modification. — The provi- 
sion of a final decree of divorce awarding the 
custody of the minor children of the marriage is 
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subject to modification for subsequent change 
of condition as often as the facts justify. In re 
Marlowe, 268 N.C. 197, 150 S.E.2d 204 (1966). 

A decree awarding custody of the child of the 
marriage as between its divorced parents is 
determinative of the present rights of the par- 
ties, but is not permanent, and may be later 
modified by the court upon a change of condi- 
tions. Hardee v. Mitchell, 230 N.C. 40, 51 
S.E.2d 884 (1949); Griffin v. Griffin, 237 N.C. 
404, 75 S.E.2d 133 (1953). 

As Are Support Provisions Therein. — 
The court has jurisdiction to modify an order 
for the support of a child of the marriage 
entered in the husband’s action for absolute 
divorce and may do so upon the wife’s motion in 
the cause made subsequent to the rendition of 
the decree of absolute divorce. Story v. Story, 
221 N.C. 114, 19 S.E.2d 136 (1942). 

While the rule in Walters v. Walters, 307 N.C. 
381, 298 S.E.2d 338 (1983) did not apply to a 
divorce judgment entered prior thereto, the 
language used by the court in absolute divorce 
judgment, incorporating separation agreement 
into the judgment, was sufficient under the law 
as it existed prior to Walters to evidence the 
court’s intent to make the parties’ separation 
agreement its own determination of their re- 
spective rights and obligations. Thus, when the 
court adopted the parties’ agreement as to child 
support as its own determination of the amount 
of child support to be paid by defendant, this 
order of support became modifiable in the same 
manner as any other child support order. 
Holthusen v. Holthusen, 79 N.C. App. 618, 339 
S.E.2d 823 (1986). 

Modification of Payments Accrued After 
Motion Filed. — Any child support payments 
which accrued after the filing of mother’s mo- 
tion for an increase based on changed circum- 
stances could be subject to modification as 
provided by law. Mackins v. Mackins, 114 N.C. 
App. 538, 442 S.E.2d 352, cert. denied, 337 N.C. 
694, 448 S.E.2d 527 (1994). 

Modification Where Consent Judgment 
in Divorce Action Determined Custody. — 
Where custody was awarded by court order by 
the adoption of a consent judgment relative to 
child custody by the court in its findings of fact 
and conclusions of law, custody being awarded 
to defendant as part of the divorce judgment, 
not merely by agreement of the parties, any 
subsequent modification must be made in ac- 
cordance with subsection (a) of this section. 
Barnes v. Barnes, 55 N.C. App. 670, 286 S.E.2d 
586 (1982). 

When child support agreement was incorpo- 
rated into parties divorce judgment it became 
an order of court that was modifiable only as 
other judgments involving child custody and 
support are modifiable. Tyndall v. Tyndall, 80 
N.C. App. 722, 343 S.E.2d 284, cert. denied, 318 
N.C. 420, 349 S.E.2d 606 (1986), upholding 
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trial court’s refusal to disregard the terms of 
judgment and make a new, independent deter- 
mination where no grounds for modifying the 
judgment were presented. 

Modification of Support Provisions in 
Order of Alimony Without Divorce. — An 
order of alimony without divorce and child 
support is temporary in nature, and if future 
circumstances justify a change, defendant is at 
liberty to seek relief in the trial court by motion 
in the cause. Fonvielle v. Fonvielle, 8 N.C. App. 
337, 174 S.E.2d 67 (1970). 

In wife’s action for alimony without divorce 
and for child support, the Court of Appeals 
would not disturb an order of the trial court 
requiring husband to make substantial pay- 
ments to wife for alimony and for support of the 
minor children, notwithstanding husband’s 
contention that he anticipates a substantial 
decrease in earning, since the order was tem- 
porary in nature and is subject to modification 
upon change of circumstances. Fonvielle v. 
Fonvielle, 8 N.C. App. 337, 174 S.E.2d 67 
(1970). 

Modification of Order Transferring 
Child Custody. — An order which transferred 
child custody from the plaintiff to the defendant 
was a final order under § 1A-1, Rule 60(b), but 
the order could be changed subsequently upon 
a proper showing of change of circumstances 
under this section. Dishman v. Dishman, 37 
N.C. App. 543, 246 S.E.2d 819 (1978). 

Order May Not Be Vacated by Stipula- 
tion. — Where an order of the trial court 
awarding plaintiff permanent custody and ob- 
ligating defendant to pay permanent child sup- 
port was rendered, nothing in Rule 41 granted 
authority to the parties, without action by the 
trial court, to vacate by stipulation the order 
previously entered in the action. Massey v. 
Massey, 121 N.C. App. 2638, 465 S.E.2d 313 
(1996). 

As to the weight to be accorded the 
wishes of a child who has reached the age of 
discretion in choosing a custodian, see Elmore 
v. Elmore, 4 N.C. App. 192, 166 S.E.2d 506 
(1969); In re Harrell, 11 N.C. App. 351, 181 
S.E.2d 188 (1971); In re Williamson, 32 N.C. 
App. 616, 233 S.E.2d 677 (1977); Clark v. Clark, 
294 N.C. 554, 243 S.E.2d 129 (1978); Hassell v. 
Means, 42 N.C. App. 524, 257 S.E.2d 123 
(1979). 

The trial court must determine the 
present reasonable needs of the child be- 
fore ordering a modification in child sup- 
port. Mullen v. Mullen, 79 N.C. App. 627, 339 
S.E.2d 838 (1986); Smith v. Smith, 89 N.C. App. 
232, 365 S.E.2d 688 (1988). 

To properly determine child’s present 
reasonable needs, trial court must hear 
evidence and make findings of specific fact 
on the actual past expenditures for the minor 
child, the present reasonable expenses of the 
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minor child, and the parties’ relative abilities to 
pay. Mullen v. Mullen, 79 N.C. App. 627, 339 
S.E.2d 838 (1986); Smith v. Smith, 89 N.C. App. 
232, 365 S.E.2d 688 (1988). 

Determination of Relative Ability to Pay. 
— Evidence of, and findings of fact on, the 
parties’ income, estates, and present reason- 
able expenses are necessary to determine their 
relative abilities to pay. Mullen v. Mullen, 79 
N.C. App. 627, 339 S.E.2d 838 (1986). 

Inclusion of Estimated Expenses for 
Items That Custodial Parent Cannot Cur- 
rently Afford Not Improper. — In support 
modification proceedings it was not improper 
for the court to include in its findings estimated 
expenses for certain items that plaintiff could 
not currently afford; simply because a custodial 
parent is unable to afford a certain item or 
expense is no reason to disqualify that item as 
a reasonable need of the child. Findings of fact 
as to actual past expenditures are meant to aid 
the trial court in determining the reasonable 
needs of the children, not to hamper the court’s 
ability to assess the children’s reasonable 
needs. Smith v. Smith, 89 N.C. App. 232, 365 
S.E.2d 688 (1988). 

An order providing for temporary child 
support is not an appealable final order, 
whereas an order providing for permanent 
child support until emancipation is an appeal- 
able final order even though permanent child 
support orders may be modified upon a showing 
of change of circumstances. Banner v. Hatcher, 
124 N.C. App. 439, 477 S.E.2d 249 (1996). 

Modification of Support Provisions Up- 
held. — Where, in a decree of divorce, father 
was ordered to pay a certain sum monthly for 
the support of his infant daughter, and by its 
first order the court retained the cause subject 
to the right of either party at any time to apply 
for a modification of the order, and pursuant to 
this provision the court later, upon father’s 
insolvency, made the sums assessed a charge on 
plaintiff's homestead and personal property 
exemptions when allotted, the modification was 
authorized by statute as well as by the order of 
the courts. Walker v. Walker, 204 N.C. 210, 167 
S.E. 818 (1933). 

In the modification of an order for child 
support, there was no error where the trial 
court found sufficient facts to justify an in- 
crease in the child support payments, and these 
findings were supported by competent evidence 
in the record. Gibson v. Gibson, 24 N.C. App. 
520, 211 S.E.2d 522 (1975). 

Modification of Custody and Support 
Provisions Erroneous. — The trial court errs 
in modifying a previous order as to custody of 
and support of children in the absence of a 
motion for modification and absent any show- 
ing of changed circumstances. Smith v. Smith, 
15 N.C. App. 180, 189 S.E.2d 525 (1972). 

In the absence of any evidence and finding of 
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any change in circumstances, it was error for 
the trial court to order an increase in the 
amount of child support. Childers v. Childers, 
19 N.C. App. 220, 198 S.E.2d 485 (1973). 

Trial court’s findings held insufficient to jus- 
tify an increase in support payment of $500.00 
for two children, as specified in separation 
agreement, to payment of $800.00 for one child 
following older child’s attaining of her majority. 
Rice v. Rice, 81 N.C. App. 247, 344 S.E.2d 41, 
cert. denied, 317 N.C. 706, 347 S.E.2d 439 
(1986). 

Where there was no evidence that defendant, 
who worked for a school system as a psycholo- 
gist, intentionally depressed his income or oth- 
erwise engaged in bad faith, the trial court 
erred by imputing income to defendant for four 
weeks during the school district summer re- 
cess. Ellis v. Ellis, 126 N.C. App. 362, 485 
S.E.2d 82 (1997). 

Evidence of Child-Oriented Expenses in 
Modification Hearings. — In seeking a mod- 
ification of child support, the moving party 
must present evidence of child-oriented ex- 
penses, including the amount of those expenses 
at the time of the original support hearing. 
Fischell v. Rosenberg, 90 N.C. App. 254, 368 
S.E.2d 11 (1988). 

Where although father, the custodial parent, 
presented some evidence of present and future 
expenses, he presented no evidence of child- 
oriented expenses at the time of the prior 
hearing, the trial court did not have all of the 
evidence necessary to establish a change of 
circumstances and did not err in refusing to 
modify plaintiff's child support. Fischell v. 
Rosenberg, 90 N.C. App. 254, 368 S.E.2d 11 
(1988). 

For case involving refusal to modify cus- 
tody decree where child was actually in 
custody of another married couple, see 
Fearrington v. Fearrington, 251 N.C. 694, 111 
S.E.2d 850 (1960). 

For case affirming order transferring 
custody to paternal grandmother and 
awarding visitation rights to both mother and 
father, see Best v. Best, 81 N.C. App. 337, 344 
S.E.2d 363 (1986), overruled on other grounds, 
Petersen v. Rowe, 337 N.C. 397, 445 S.E.2d 901 
(1994). 

Parent can obligate himself to support a 
child after emancipation and past major- 
ity, and his contract will be enforceable, it 
being beyond the inherent power of the court to 
modify same absent the consent of the parties. 
Hershey v. Hershey, 57 N.C. App. 692, 292 
S.E.2d 141 (1982). 

Modification When One of Several Chil- 
dren Reaches Age 18. — While child support 
obligations ordered by a court terminate upon 
the child reaching age 18, unless the child is 
otherwise emancipated prior to reaching age 18 
or the trial court in its discretion continues to 
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enforce the payment obligation after the child 
reaches age 18 and while the child is in primary 
or secondary school, when one of two or more 
minor children for whom support is ordered 
reaches age 18, and when the support ordered 
to be paid is not allocated as to each individual 
child, the supporting parent has no authority to 
unilaterally modify the amount of the child 
support payment. The supporting parent must 
apply to the trial court for modification. Craig v. 
Craig, 103 N.C. App. 615, 406 S.E.2d 656 
(1991). 

Cases holding that where one of two minor 
children reaches the age of 18, a trial court may 
retroactively modify child support arrearages 
when equitable considerations exist which 
would create an injustice if modification is not 
allowed, were decided before § 50-13.10 be- 
came effective on October 1, 1987. Under this 
statute, if the supporting party is not disabled 
or incapacitated, a past due, vested child sup- 
port payment is subject to divestment only as 
provided by law, and if, but only if, a written 
motion is filed, and due notice is given to all 
parties before the payment is due. Craig v. 
Craig, 103 N.C. App. 615, 406 S.E.2d 656 
(1991). 

Continuing Obligation to Support Ille- 
gitimate Child. — Section 49-7, read together 
with this section, clearly contemplates a con- 
tinuing obligation on the part of the parents of 
an illegitimate child to provide support, includ- 
ing when necessary the modification or in- 
crease of payments ordered to satisfy this obli- 
gation. Having been conclusively determined a 
“responsible parent,” as that term is defined in 
§ 110-129, the father of an illegitimate child 
must necessarily remain liable for the future 
support of his minor child. Wilkes County ex 
rel. Child Support Enforcement ex rel. Nations 
v. Gentry, 311 N.C. 580, 319 S.E.2d 224 (1984). 

Substantial Decrease in Parent’s In- 
come Not Shown. — Although a substantial 
decrease in the non-custodial parent’s income 
can support a modification without a showing 
of a change in the needs of the child, the 
decrease in defendant’s income of $500 a year 
was not substantial in this case. Wiggs v. 
Wiggs, 128 N.C. App. 512, 495 S.E.2d 401 
(1998). 

Unilateral Reduction of Payments. — 
The father was properly held in contempt, 
despite his claim that the evidence did not show 
that he had the means to comply with the trial 
court’s purge order, where he unilaterally re- 
duced his child support payments after suffer- 
ing a substantial reduction in income. Chused 
v. Chused, 1381 N.C. App. 668, 508 S.E.2d 559 
(1998). 


III. CHANGE IN CIRCUM- 
STANCES. 


Editor’s Note. — Some of the cases below 
were decided prior to enactment of § 50-13.10, 
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relating to the vesting of past due child support 
payments. 

A change in circumstances must be 
shown in order to modify an order relating 
to custody, support or alimony. Rock v. Rock, 
260 N.C. 223, 132 S.E.2d 342 (1963); Elmore v. 
Elmore, 4 N.C. App. 192, 166 S.E.2d 506 (1969); 
In re Griffin, 6 N.C. App. 375, 170 S.E.2d 84 
(1969); Rothman v. Rothman, 6 N.C. App. 401, 
170 S.E.2d 140 (1969); Rabon v. Ledbetter, 9 
NC, App. 376, 176 °SiE.2d" 372. (1970); 
McDowell v. McDowell, 13 N.C. App. 648, 186 
S.E.2d 621 (1972); Kenney v. Kenney, 15 N.C. 
App. 665, 190 S.E.2d 650 (1972); Register v. 
Register, 18 N.C. App. 333, 196 S.E.2d 550 
(1973); Pruneau v. Sanders, 25 N.C. App. 510, 
214 S.E.2d 288, cert. denied, 287 N.C. 664, 216 
S.B.2d 911 (1975). 

Where a provision for a reduction in support 
payments was omitted from the original order, 
that order could not thereafter be modified by 
inserting such provision without a showing and 
finding of change in circumstances. Rabon v. 
Ledbetter, 9 N.C. App. 376, 176 S.E.2d 372 
(1970). 

When the parties have entered into a consent 
order providing for the custody and support of 
their children, any modification of that order 
must be based upon a showing of a substantial 
change in circumstances affecting the welfare 
of the child. Woncik v. Woncik, 82 N.C. App. 
244, 346 S.E.2d 277 (1986). 

Where a Virginia court which had issued a 
divorce decree denied modification of the origi- 
nal child support order, and the former spouse 
and minor children were living in North Caro- 
lina, U.S. Const., Art. IV, § 1 required the 
Virginia order denying modification to be given 
full faith and credit in North Carolina subject 
to changed circumstances under this section. 
Morris v. Morris, 91 N.C. App. 432, 371 S.E.2d 
756 (1988). 

A Georgia divorce judgment precluded a 
North Carolina court from making any findings 
as to child support without a showing of a 
change in circumstances. Shores v. Shores, 91 
N.C. App. 4385, 371 S.E.2d 747 (1988). 

Trial court erred in modifying an existing 
support decree from the State of Georgia when 
there were no findings of fact or conclusions of 
law showing a change of circumstances to sup- 
port such a conclusion. Shores v. Shores, 91 
N.C. App. 435, 371 S.E.2d 747 (1988). 

Without evidence of any change of circum- 
stances affecting the welfare of the child or an 
increase in need, an increase for support based 
solely on the ground that the support payor’s 
income has increased is improper. Greer v. 
Greer, 101 N.C. App. 351, 399 S.E.2d 399 
(1991). 

There are no exceptions in North Carolina 
law to the requirement that a change in circum- 
stances be shown before a custody decree may 
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be modified. Bivens v. Cottle (Westlake), 120 
N.C. App. 467, 462 S.E.2d 829 (1995), appeal 
dismissed, 346 N.C. 270, 485 S.E.2d 296 (1997). 

A party seeking modification of child 
custody has the burden of showing changed 
circumstances only where an order for perma- 
nent custody already exists. Regan v. Smith, — 
N.C. App. —, 509 S.E.2d 452 (1998). 

A change in circumstances may be 
shown in any of several ways: an increase or 
decrease in the child’s needs; a substantial and 
involuntary decrease in the income of the non- 
custodial parent; a voluntary decrease in in- 
come of either supporting parent; and, if the 
support order is at least three years old, proof of 
a disparity of fifteen percent or more between 
the original order and the amount under the 
Child Support Guidelines. Wiggs v. Wiggs, 128 
N.C. App. 512, 495 S.E.2d 401 (1998). 

Or a Separation Agreement. — Where 
parties to a separation agreement agree upon 
the amount of the support and maintenance of 
their minor children, there is a presumption, in 
the absence of evidence to the contrary, that the 
amount mutually agreed upon is just and rea- 
sonable, and that upon motion for an increase 
in such allowance, a court is not warranted in 
ordering an increase in the absence of any 
evidence of a change of conditions. Soper v. 
Soper, 29 N.C. App. 95, 223 S.E.2d 560 (1976); 
Dishmon v. Dishmon, 57 N.C. App. 657, 292 
S.E.2d 293 (1982); Hershey v. Hershey, 57 N.C. 
App. 692, 292 S.E.2d 141 (1982). 

Modification of a child support order 
involves a two-step process: 1) the court 
must first determine a substantial change of 
circumstances has taken place; and 2) only 
then does it proceed to apply the guidelines to 
calculate the applicable amount of support. 
McGee v. McGee, 118 N.C. App. 19, 453 S.E.2d 
531 (1995). 

Meaning of “Changed Circumstances”. 
— “Changed circumstances,” as used in this 
section, means such a change as affects the 
welfare of the child. In re Harrell, 11 N.C. App. 
351, 181 S.E.2d 188 (1971); Hensley v. Hensley, 
21 N.C. App..306, 204 S.E.2d 228 (1974); 
Hassell v. Means; 42 N.C. App. 524, 257 S.E.2d 
123, cert. denied, 298 N.C. 568, 261 S.E.2d 122 
(1979); O’Briant v. O’Briant, 70 N.C. App. 360, 
320 S.E.2d 277, cert. denied as to additional 
issues, 312 N.C. 623, 323 S.E.2d 923 (1984); 
Wehlau v. Witek, 75 N.C. App. 596, 331 S.E.2d 
223 (1985). 

Although a court must make findings con- 
cerning the party’s ability to pay, the changed 
circumstances with which the courts are con- 
cerned are those relating to child-oriented ex- 
penses. Greer v. Greer, 101 N.C. App. 351, 399 
S.E.2d 399 (1991). 

The changed circumstances with which the 
courts are concerned are those which relate to 
child-oriented expenses. Gilmore v. Gilmore, 42 
N.C. App. 560, 257 S.E.2d 116 (1979). 
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The court erred in concluding that a finding 
of change in child-oriented expenses is a 
threshold requirement that must be satisfied 
before a court can modify a support order 
because of a change in the supporting party’s 
circumstances, where the defendant presented 
evidence of a decreased income that could sup- 
port a modification based on changed circum- 
stances. Padilla v. Lusth, 118 N.C. App. 709, 
457 S.E.2d 319 (1995). 

Change of Circumstances in Conclusion 
of Law. — A substantial change of circum- 
stances is unequivocally a conclusion of law, 
meaning that a change has occurred among the 
parties, and that change has affected the wel- 
fare of the children involved. Garrett v. Garrett, 
121 N.C. App. 192, 464 S.E.2d 716 (1995). 

Change Must Be Substantial. — There 
must generally be a substantial change of cir- 
cumstances before an order of custody is 
changed. Rothman vy. Rothman, 6 N.C. App. 
401, 170 S.E.2d 140 (1969); Todd v. Todd, 18 
N.C. App. 458, 197 S.E.2d 1 (1973). 

Before the court will modify a custody order, 
it must be shown that the circumstances have 
so changed that the welfare of the child will be 
adversely affected unless the custody provision 
is modified. Rothman v. Rothman, 6 N.C. App. 
401, 170 S.E.2d 140 (1969); Searl v. Searl, 34 
N.C. -App.:, 583,239, S.H.2d..305. . (1977); 
Wachacha vy. Wachacha, 38 N.C. App. 504, 248 
S.E.2d 375 (1978); Daniels v. Hatcher, 46 N.C. 
App. 481, 265 S.E.2d 429 (1980); Gordon v. 
Gordon, 46 N.C. App. 495, 265 S.E.2d 425 
(1980); O’Briant v. O’Briant, 70 N.C. App. 360, 
320 S.E.2d 277 (1984), rev'd on other grounds, 
313 N.C. 482, 329 S.E.2d 370 (1985). 

The moving party has the burden of 
showing a substantial change of circum- 
stances affecting the welfare of the child. Sear] 
v. Searl, 34 N.C. App. 5838, 239 S.E.2d 305 
(1977); Ebron v. Ebron, 40 N.C. App. 270, 252 
S.E.2d 235 (1979); Barnes v. Barnes, 55 N.C. 
App. 670, 286 S.E.2d 586 (1982); Kelly v. Kelly, 
77 N.C. App. 632, 335 S.E.2d 780 (1985). 

When plaintiff moved that original order be 
vacated and either modified or eliminated, he 
assumed the burden of showing that circum- 
stances had changed between the time of the 
order and the time of the hearing upon his 
motion. Crosby v. Crosby, 272 N.C. 235, 158 
S.E.2d 77 (1967); In re Harrell, 11 N.C. App. 
351, 181 S.E.2d 188 (1971); Gilmore v. Gilmore, 
42 N.C. App. 560, 257 S.E.2d 116 (1979). 

The original decree ordering the payment of 
money is an adjudication of the court as to what 
was reasonable and proper at the time it was 
made. The burden of proving, by a preponder- 
ance of the evidence, that a material change in 
the circumstances has occurred is upon the 
party requesting the modification. Allen v. 
Allen, 7 N.C. App. 555, 173 S.E.2d 10 (1970). 
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The party seeking to have custody order 
vacated has the burden of showing that circum- 
stances have changed. Hensley v. Hensley, 21 
N.C. App. 306, 204 S.E.2d 228 (1974); Blackley 
v. Blackley, 285 N.C. 358, 204 S.E.2d 678 
(1974); King v. Allen, 25 N.C. App. 90, 212 
S.E.2d 396, cert. denied, 287 N.C. 259, 214 
S.E.2d 431 (1975); King v. Demo, 40 N.C. App. 
661, 253 S.E.2d 616 (1979); Daniels v. Hatcher, 
46 N.C. App. 481, 265 S.E.2d 429 (1980); 
Gordon v. Gordon, 46 N.C. App. 495, 265 S.E.2d 
425 (1980); Dishmon v. Dishmon, 57 N.C. App. 
657, 292 S.E.2d 293 (1982); Woncik v. Woncik, 
82 N.C. App. 244, 346 S.E.2d 277 (1986). 

A finding of change in child-oriented 
expenses is not a threshold requirement 
that must be satisfied before a court can modify 
a support order because of a change in the 
supporting party’s circumstances. Padilla v. 
Lusth, 118 N.C. App. 709, 457 S.E.2d 319 
(1995). 

Interference with Visitation. — Because 
the welfare of the child is the paramount con- 
cern in custody cases, interference with visita- 
tion of the noncustodial parent which has a 
negative impact on the welfare of the child can 
constitute a substantial change of circum- 
stances sufficient to warrant a change of cus- 
tody. Woncik v. Woncik, 82 N.C. App. 244, 346 
S.E.2d 277 (1986). 

Removal of Parent to Another Resi- 
dence. — A finding that mother “is now resid- 
ing in Mecklenburg County, North Carolina” is 
not a finding of a substantial change of circum- 
stances that will support the modification of a 
child custody order. Harrington v. Harrington, 
16 N.C. App. 628, 192 S.E.2d 638 (1972). 

Where a parent changes his residence, the 
effect on the welfare of the child must be shown 
in order for the court to modify a custody decree 


- based on change of circumstances. Gordon v. 


Gordon, 46 N.C. App. 495, 265 S.E.2d 425 
(1980); Ramirez-Barker v. Barker, 107 N.C. 
App. 71, 418 S.E.2d 675 (1992). 

While it is true that a parent’s change of 
residence does not of itself amount to a sub- 
stantial change of circumstances, the effects of 
such a move on the welfare of the child may 
well amount to a change of circumstances re- 
quiring modification of the original custody 
order. O’Briant v. O’Briant, 70 N.C. App. 360, 
320 S.E.2d 277 (1984), rev'd on other grounds, 
313 N.C. 432, 329 S.E.2d 370 (1985). 

Removal of Child to Another Jurisdic- 
tion. — Before an order of custody is changed, 
more must be shown than mere removal of 
child from a jurisdiction which may enter an 
adverse decision to the removing parent. 
Rothman v. Rothman, 6 N.C. App. 401, 170 
S.E.2d 140 (1969). 

Although it is not so as a matter of law, it will 
be a rare case where the child will not be 
adversely affected when a relocation of the 


159 


§50-13.7 


custodial parent and child requires substantial 
alteration of a successful custody-visitation ar- 
rangement in which both parents have sub- 
stantial contact with the child. Ramirez-Barker 
v. Barker, 107 N.C. App. 71, 418 S.E.2d 675 
(1992). 

Change in Custody Between Parents. — 
A change in custody from the father to the 
mother was a changed circumstance supporting 
modification of the mother’s child support obli- 
gation. Kowalick v. Kowalick, 129 N.C. App. 
781, 501 S.E.2d 671 (1998). 

Adverse Effect on Child as Factor to 
Support Modification. — An adverse effect 
on a child as the result of a change in circum- 
stances is an acceptable factor for the courts to 
consider and will support a modification of a 
prior custody order, but showing an adverse 
effect is not necessary for modification. Pulliam 
v. Smith, 348 N.C. 616, 501 S.E.2d 898 (1998). 

Father Met Burden of Showing Adverse 
Effect of Relocation. — Father met his bur- 
den of showing that the proposed relocation of 
mother and child to California likely would 
adversely affect the welfare of the child, and 
thus the “best interest” question was properly 
before the trial court. Ramirez-Barker v. 
Barker, 107 N.C. App. 71, 418 S.E.2d 675 
(1992). 

Decree Is Res Judicata Only as to Facts 
Then Existing and Before Court. — To 
modify a custody order, a court must find a 
change in circumstances. However, when facts 
pertinent to the custody issue existed at the 
time of the custody decree but were not dis- 
closed to the court, the prior decree is res 
judicata only to the facts that were before the 
court, and other pertinent facts may be consid- 
ered in subsequent custody determinations. 
Wehlau v. Witek, 75 N.C. App. 596, 331 S.E.2d 
223 (1985). 

Speculation as to Future Detrimental 
Change Insufficient. — A court cannot modify 
a custody order based on speculation or conjec- 
ture that a detrimental change may take place 
sometime in the future. Wehlau v. Witek, 75 
N.C. App. 596, 331 S.E.2d 223 (1985). 

Evidence of Husband’s Suitability Did 
Not Negate Suitability of Former Wife. — 
The former husband’s evidence that he was a 
suitable parent for custody did not negate the 
former wife’s standing as a suitable parent for 
custody and did not represent a change of 
circumstances. Wehlau v. Witek, 75 N.C. App. 
596, 331 S.E.2d 223 (1985). 

Proof Required Absent Evidence of 
Change in Either Party’s Fitness. — Where 
there is no evidence that the fitness or unfitness 
of either party has changed, the trial court may 
not modify a prior order unless sufficient 
change of circumstances adversely affecting the 
welfare of the child is shown. Wehlau v. Witek, 
75 N.C. App. 596, 331 S.E.2d 223 (1985). 
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Increase in Father’s Income. — The court 
is not warranted in ordering an increase of 
child support in the absence of any evidence of 
a change in conditions or of the need for such 
increase, particularly when the increase is 
awarded solely on the ground that the father’s 
income has increased so that he is able to pay a 
larger amount. Fuchs v. Fuchs, 260 N.C. 635, 
133 S.E.2d 487 (1963); Dishmon v. Dishmon, 57 
N.C. App. 657, 292 S.E.2d 293 (1982). See also, 
Crosby v. Crosby, 272 N.C. 235, 158 S.E.2d 77 
(LOG 7 

Decrease in Father’s Income. — Where 
father’s income had decreased from $24,000.00 
per month to $2083.33 per month, he had been 
voluntarily terminated, he had continuously 
sought employment since being terminated, 
but those efforts had been impaired due to 
criminal non-support actions instituted both in 
Florida and in North Carolina, and his estate 
had been “substantially depleted,”; although 
the court failed to use sequentially the words 
“substantial involuntary reduction” in income, 
its findings indisputably reflected precisely 
that. McGee v. McGee, 118 N.C. App. 19, 453 
S.E.2d 531 (1995). 

Ability to Pay. — Where there was no 
evidence that the needs of defendant’s minor 
children had changed; however, there was evi- 
dence that defendant’s ability to pay his sup- 
port payments had decreased, the decision of 
the trial court denying motion for reduction of 
support was remanded to the district court. 
Pittman v. Pittman, 114 N.C. App. 808, 443 
S.E.2d 96 (1994). 

A party’s ability to pay child support is deter- 
mined by the party’s ability to pay at the time 
the award is made or modified. Askew v. Askew, 
119 N.C. App. 242, 458 S.E.2d 217 (1995). 

Involuntary Decrease in Income. — A 
significant involuntary decrease in a child sup- 
port obligor’s income satisfies the necessary 
showing even in the absence of any change 
affecting the child’s needs. Hammill v. Cusack, 
118 N.C. App. 82, 453 S.E.2d 539 (1995). 

Earning Capacity. — The father’s earning 
capacity could not be used in determining his 
child support obligation, where the father was 
involuntarily terminated from his former job, 
and no evidence was presented that he acted in 
bad faith by deliberately depressing his income. 
Chused v. Chused, 131 N.C. App. 668, 508 
S.E.2d 559 (1998). 

Imposition of Earnings Capacity Rule. 
— Under § 50-13.4 and this section, a hus- 
band’s ability to pay child support is normally 
determined by his actual income at the time the 
award is made or modified. If, however, there is 
a finding that the husband is deliberately de- 
pressing his income or otherwise acting in 
deliberate disregard of his obligation to provide 
reasonable support for his child, his capacity to 
earn may be made the basis of the award. 
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Under these circumstances, his motion to re- 
duce the amount of child support will be denied. 
Goodhouse v. DeFravio, 57 N.C. App. 124, 290 
S.E.2d 751 (1982); Harris v. Harris, 91 N.C. 
App. 699, 373 S.E.2d 312 (1988). 

Acourt may refuse to modify a support and/or 
alimony award on the grounds that husband 
has failed to exercise his reasonable capacity to 
earn because of a disregard of his marital and 
parental obligations to provide reasonable sup- 
port for his wife and minor child. Wachacha v. 
Wachacha, 38 N.C. App. 504, 248 S.E.2d 375 
(1978). 

The determination that a husband’s change 
in circumstances has been voluntarily effected 
by him in disregard of his marital and parental 
obligations justifying imposition of the earn- 
ings capacity rule is a conclusion of law based 
on the factual findings in the particular case. 
Wachacha v. Wachacha, 38 N.C. App. 504, 248 
S.E.2d 375 (1978). 

A party’s capacity to earn income may be- 
come the basis of an award if it is found that the 
party deliberately depressed its income or oth- 
erwise acted in deliberate disregard of the 
obligation to provide reasonable support for the 
child. Askew v. Askew, 119 N.C. App. 242, 458 
S.E.2d 217 (1995). 

A person’s capacity to earn income may 
be made the basis of an award if there is a 
finding that the party deliberately depressed 
his or her income or otherwise acted in deliber- 
ate disregard of the obligation to provide rea- 
sonable support for the child. Greer v. Greer, 
101 N.C. App. 351, 399 S.E.2d 399 (1991). 

Consideration of Spouse’s Capacity to 
Earn Held Error. — Trial court could not 
consider father’s capacity to earn in computing 
his income where the evidence indicated that 
he lost his job due to no fault of his own, and the 
court’s order contained no findings that he had 
deliberately stopped working to avoid his sup- 
port obligations. Greer v. Greer, 101 N.C. App. 
351, 399 S.E.2d 399 (1991). 

The court’s conclusion underlying imposition 
of the earnings capacity rule must be based on 
evidence that tends to show that husband’s 
actions resulting in the reduction of his income 
were not taken in good faith. Wachacha v. 
Wachacha, 38 N.C. App. 504, 248 S.E.2d 375 
(1978). 

Voluntary Expenses. — Fact that defen- 
dant had voluntarily assumed the responsibil- 
ity of supporting his emancipated son was not a 
factor to be considered in determining a change 
of circumstances sufficient to support a reduc- 
tion in support of his minor children. Dishmon 
v. Dishmon, 57 N.C. App. 657, 292 S.E.2d 298 
(1982). 

It was error for the trial court to reduce the 
amount of child support payments required of 
defendant by one-third where defendant’s 
showing of changed circumstances related al- 
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most exclusively to additional expenses to 
which defendant had obligated himself, includ- 
ing sending a child who had reached the age of 
majority to college, the expenses of a new home 
and family, and additional travel and telephone 
expenses incident to visiting his children from 
out-of-state, and where defendant made no 
showing with respect to changed circumstances 
affecting the remaining minor children and 
made no showing that the expenses relating to 
the children’s maintenance and support de- 
creased by one-third when one of the children 
reached majority. Gilmore v. Gilmore, 42 N.C. 
App. 560, 257 S.E.2d 116 (1979). 

The fact that defendant voluntarily assumed 
the financial burden to send his eldest child to 
a high-tuition, out-of-state university did not 
justify consideration of this factor in lowering 
child support payments. Gilmore v. Gilmore, 42 
N.C. App. 560, 257 S.E.2d 116 (1979). 

The trial court did not err in denying the 
husband credit for the purchase of two automo- 
biles for his children, considering his history of 
delinquent payments and the lack of the wife’s 
consent to these voluntary expenditures. 
Brower v. Brower, 75 N.C. App. 425, 331 S.E.2d 
170 (1985). 

Waiver of Credit for Child’s Receipt of 
Earnings. — There was no evidence that the 
husband ever objected to his unemancipated 
child’s receipt of earnings. His right to credit for 
those earnings was therefore waived. Brower v. 
Brower, 75 N.C. App. 425, 331 S.E.2d 170 
(1985). 

Inability to Claim Children as Depen- 
dents for Tax Purposes. — The husband was 
not entitled to credit for his inability to claim 
his children as dependents for income tax pur- 
poses. Brower v. Brower, 75 N.C. App. 425, 331 
S.E.2d 170 (1985). 

Rehabilitation from Alcoholism. — In 
case in which custody of child was taken from 
the mother because of the mother’s problem 
with alcohol, the district court’s subsequent 
finding that the mother had made substantial 
progress in rehabilitation from alcoholism and 
that her accomplishments constituted a mate- 
rial change of circumstances affecting the wel- 
fare of the child were upheld. Perdue v. Perdue, 
76 N.C. App. 600, 334 S.E.2d 86 (1985). 

Inappropriate Conduct by Custodial 
Parent. — A change in custody from the father 
to the mother was justified, where the father 
lived with a homosexual partner and engaged 
in homosexual relationships and activities, in- 
cluding physical lovemaking, which was wit- 
nessed by the children; the father kept admit- 
tedly improper sexual material in the home; 
and the father’s partner took the children out of 
the home without their father’s knowledge of 
their whereabouts. Pulliam v. Smith, 348 N.C. 
616, 501 S.E.2d 898 (1998). 

Remarriage. — Remarriage in and of itself 
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is not a sufficient change of circumstance to 
justify modification of a child custody order. 
Hassell v. Means, 42 N.C. App. 524, 257 S.E.2d 
123, cert. denied, 298 N.C. 568, 261 S.E.2d 122 
(1979). 

Remarriage without a finding of fact indicat- 
ing the effect of remarriage on a child is not a 
sufficient change of circumstances to justify 
modification of a child custody order. Kelly v. 
Kelly, 77 N.C. App. 632, 335 S.E.2d 780 (1985). 

Consideration of Needs of Father’s Sec- 
ond Family. — In determining a father’s abil- 
ity to meet the required payments for the 
support of his children, some reasonable allow- 
ance must be made for his living expenses and 
for the fact that he has a second family. How- 
ever, the needs of children of his first marriage 
cannot be made subservient to the needs of his 
second family. Beasley v. Beasley, 37 N.C. App. 
255, 245 S.E.2d 820 (1978), aff’d, 296 N.C. 580, 
251 S.E.2d 433 (1979). 

Attainment of Majority by One of Sev- 
eral Children. — Where plaintiff agreed to 
support his children by the payment of a cer- 
tain amount per month until the youngest 
reached 18, the fact that the oldest child had 
reached 18 was not a change in circumstances, 
and the court erred in ordering a reduction of 
payment by reason of the fact that the oldest 
child had reached 18. Hershey v. Hershey, 57 
N.C. App. 692, 292 S.E.2d 141 (1982). 

Where a person having custody under a 
prior order has become unfit or is no longer 
able or suited to retain custody, such a consid- 
eration is of utmost importance in inquiring 
into the matter of custody, but it is not alone 
determinative. In re Bowen, 7 N.C. App. 236, 
172 S.E.2d 62 (1970). 

If the parent who was awarded custody of 
children were subsequently to become unfit, it 
would be possible for the trial court, upon 
proper findings, to grant custody to a fit person. 
Where there is no evidence that the fitness or 
unfitness of either party has changed, the trial 
court may not modify a prior order awarding 
custody unless some other sufficient change of 
condition is shown. In re Poole, 8 N.C. App. 25, 
173 S.E.2d 545 (1970). 

Finding of Unfitness. — Where parent was 
found to be a fit and proper parent, and in a 
later order found to be an unfit parent, the 
finding of unfitness constituted a change in 
circumstances. Raynor v. Odom, 124 N.C. App. 
724, 478 S.E.2d 655 (1996). 

Where Person Denied Custody Under 
Prior Order Due to Unfitness Becomes Fit. 
— Where at the time of the first hearing the 
poor health and emotional instability of the 
mother rendered her unsuitable to have cus- 
tody of the two oldest children of the parties, 
but subsequently this changed, the court was 
entitled, in view of these changed circum- 
stances, to inquire again into the matter of 
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custody and to determine whether the welfare 
of the children would be better served by plac- 
ing them in the custody of their mother. Kenney 
v. Kenney, 15 N.C. App. 665, 190 S.E.2d 650 
(1972). 

Arbitrary termination of visitation 
rights of grandparents by mother consti- 
tuted a substantial change of circum- 
stances where the grandparents had estab- 
lished a continuing substantial relationship 
with their grandchildren since the entry of 
earlier custody order, and the court found suf- 
ficient facts to justify its conclusion that it was 
in the best interest of the grandchildren to 
maintain a continuing relationship with the 
grandparents through the granting of visita- 
tion privileges. Hedrick v. Hedrick, 90 N.C. 
App. 151, 368 S.E.2d 14, cert. denied, 323 N.C. 
173, 373 S.E.2d 108 (1988). 

Parent Denied Custody Despite Doctor’s 
Recommendation. — Although doctor recom- 
mended that custody should continue with 
mother, it was not an abuse of discretion for 
judge to order a change of custody of the child 
from mother to father where doctor testified 
that the child had severe emotional problems 
requiring “substantial immediate change”, that 
the visitation schedule be limited, and that one 
parent (mother) exercise more control; the 
judge agreed with doctor that the child’s prob- 
lems needed immediate remedy; however, he 
believed that father was the parent to exercise 
more control. Correll v. Allen, 94 N.C. App. 464, 
380 S.E.2d 580 (1989). 

Bearing of Illegitimate Child. — Where 
wife who had left this State after she had been 
awarded custody of children later returned 
with an illegitimate child, there was a change 
of circumstances affecting the welfare of the 
children, which empowered the court to alter or 
modify the custody order if it was deemed 
necessary to do so to further the welfare of the 
children. Thomas v. Thomas, 259 N.C. 461, 130 
S.E.2d 871 (1968). 

Whether the birth of a child out of wedlock 
constitutes a substantial change of circum- 
stances affecting the welfare of the child suffi- 
cient to justify a change in custody is to be 
determined by examining the facts of each case. 
Kelly v. Kelly, 77 N.C. App. 632, 335 S.E.2d 780 
(1985), holding that under the circumstances 
the trial court found insufficient changes to 
justify a change in custody. 

Minor child’s hospitalization and its re- 
sulting costs constituted a substantial 
change in circumstances. Thus case was 
remanded to take into account the parties’ 
abilities to provide support for the minor child’s 
medical expenses and to enter an order modi- 
fying the support order. Lawrence v. Nantz, 115 
N.C. App. 478, 445 S.E.2d 87 (1994). 

Change in Circumstances Shown. — In 
light of a prior instance of sexual abuse of 
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children by one of mother’s boyfriends and the 
court’s express previous instruction that she 
not “bring dates to the same residence with the 
children,” mother’s admission that she allowed 
boyfriend to live in her home for several weeks 
and continued to see him, along with psycholo- 
gist’s testimony as to a deterioration in the 
children’s behavior corresponding with boy- 
friend’s involvement with their mother, in- 
volved a substantial change of circumstances. 
Best v. Best, 81 N.C. App. 337, 344 S.E.2d 363 
(1986), overruled on other grounds, Petersen v. 
Rowe, 337 N.C. 397, 445 S.E.2d 901 (1994). 

The court’s finding that father had improved, 
after finding him totally uninvolved at the time 
of the prior order, represented a changed cir- 
cumstance justifying some modification at least 
with respect to the father. Best v. Best, 81 N.C. 
App. 337, 344 S.E.2d 363 (1986), overruled on 
other grounds, Petersen v. Rowe, 337 N.C. 397, 
445 S.E.2d 901 (1994). 

The court’s findings as to child’s poor health 
and conduct when with defendant mother, and 
as to her improved state when with plaintiff 
father, supported by competent evidence as to 
the child’s conduct, habits, health, schedule, 
treatment, and response at different times, 
justified changing the joint custody arrange- 
ment that was in force, for these findings indi- 
cated changed circumstances that were affect- 
ing the welfare of the child. Teague v. Teague, 
84 N.C. App. 545, 353 S.E.2d 242 (1987). 

The trial court did not err in transferring 
custody of the minor child to defendant where 
the financial strain caused by plaintiff’s loss of 
her job and the birth of two additional children 
within two years out of wedlock clearly consti- 
tutes a substantial change of circumstances. 
White v. White, 90 N.C. App. 553, 369 S.E.2d 92 
(1988). 

The court’s effective determination of a “sub- 
stantial involuntary reduction” in father’s in- 
come was adequate to support its conclusion 
that there had been a change of circumstances 
sufficient to warrant modification of previous 
child support order; thus the court did not err 
in failing to make findings concerning the ac- 
tual past expenditures of the minor children 
prior to reaching its change of circumstances 
decision. McGee v. McGee, 118 N.C. App. 19, 
453 S.E.2d 531 (1995). 

In child custody action, findings supported 
trial court’s conclusion that there had been a 
substantial change of circumstances since the 
order where father had consistently attempted 
to thwart efforts by the defendant to maintain 
and develop a mother-child relationship with 
child, where father threatened to stop or disal- 
low visitation by the mother with the child, and 
where mother’s home life and family situation 
changed and improved since the order. 
Hamilton v. Hamilton, 93 N.C. App. 639, 379 
S.E.2d 93 (1989). 
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Evidence about child’s psychological state 
supported judge’s finding of a _ substantial 
change of circumstances and the change of 
custody of the child from the mother to the 
father where doctor testified that the disap- 
pearance of child’s emotional equilibrium oc- 
curred during a period when the predominate 
parental influence upon him was mother and 
that a possible cause of the child’s problems 
was his mother’s hostility which centered 
around the child’s visitations with father, visi- 
tations which were often interfered with by 
mother. Correll v. Allen, 94 N.C. App. 464, 380 
S.E.2d 580 (1989). 

Showing of Changed Circumstances 
Held Insufficient. — Where there was no 
finding of the plaintiff’s original child-oriented 
expenses and no finding that the needs of the 
children had increased other than the unsup- 
ported finding that the children were older and 
thus their needs had substantially increased, 
there was not a sufficient showing of a “change 
in circumstances” within the meaning of this 
section. Waller v. Waller, 20 N.C. App. 710, 202 
,.2d, 79) (1974). 

In a case where the sole finding of fact 
regarding a change of circumstances was a 
general finding that the child was older and 
that inflation had occurred, this, standing 
alone, was inadequate to support an order of 
increased support payments. Holder v. Holder, 
87 N.C. App. 578, 361 S.E.2d 891 (1987). 

In a child custody order modifying the rights 
of defendant, the evidence was insufficient to 
show a substantial change in circumstances 
since the only change was defendant’s new job 
enabling him to keep child with him at work 
and plaintiff’s plans to marry, her increased 
income and that she no longer lived with her 
mother. Hinton v. Hinton, 87 N.C. App. 676, 362 
S.E.2d 287 (1987). 

Findings of fact found by the trial court held 
supported by the evidence and clearly and more 
than amply supported the court’s conclusion 
that defendant had failed to show a substantial 
change of circumstances that would warrant a 
modification of consent judgment providing for 
alimony and child support. Outlaw v. Outlaw, 
89 N.C. App. 538, 366 S.E.2d 247 (1988). 

In an action to modify child support provi- 
sions of a separation agreement which has not 
previously been incorporated into an order or 
judgment of the court, the court is called upon, 
for the first time, to make a determination that 
the reasonable needs of the children are pro- 
vided for in accordance with the abilities of 
those responsible for the children’s support. 
Holderness v. Holderness, 91 N.C. App. 118, 
370 S.E.2d 602 (1988). 

Where the trial court found that defendant 
voluntarily quit his job, willfully and intention- 
ally depressed his income, and failed to meet 
his burden of proof in showing a substantial 
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change of circumstances, the court entered a 
judgment against defendant denying his mo- 
tion to reduce child support by reason of sub- 
stantial change of circumstances. Askew v. 
Askew, 119 N.C. App. 242, 458 S.E.2d 217 
(1995). 

Reduction of Custodial Parent’s Income 
on Return to School. — Trial court erred in 
concluding reduction in income of father, custo- 
dial parent, due to leaving employment to re- 
turn to school could not be considered on mo- 
tion to increase wife’s child support obligations. 
Fischell v. Rosenberg, 90 N.C. App. 254, 368 
S.E.2d 11 (1988). 

Plaintiff who quit her job to attend college 
could claim a voluntary reduction in income as 
a change of circumstance. Schroader v. 
Schroader, 120 N.C. App. 790, 463 S.E.2d 790 
(1995). 


IV. VISITATION RIGHTS. 


Custody Encompasses Visitation Rights. 
— Visitation privileges are but a lesser degree 
of custody. Thus, the word “custody,” as used in 
this section, was intended to encompass visita- 
tion rights as well as general custody. Clark v. 
Clark, 294 N.C. 554, 243 S.E.2d 129 (1978). 

Jurisdiction of courts in custody and 
thus, visitation, cases is continuous. A de- 
cree determines only the present rights with 
respect to such custody and is subject to judicial 
alteration or modification upon a change of 
circumstances affecting the welfare of the child. 
In re Jones, 62 N.C. App. 103, 302 S.E.2d 259 
(1983). 

Visitation and child support rights are 
independent rights accruing primarily to the 
benefit of the minor child and one is not, and 
may not be made, contingent upon the other. 
Appert v. Appert, 80 N.C. App. 27, 341 S.E.2d 
342 (1986). 

Receipt of Support May Not Be Condi- 
tioned on Visitation. — A trial judge does not 
have authority to condition a minor child’s 
receipt of support paid by the noncustodial 
parent on compliance with court-ordered visi- 
tation allowed the noncustodial parent by or- 
dering that child support paid by defendant be 
placed in escrow if minor child fails or refuses 
to abide by the visitation privileges allowed 
defendant. Appert v. Appert, 80 N.C. App. 27, 
341 S.E.2d 342 (1986). 

An agreement by the parties that the 
court may change visitation privileges in a 
custody order without any showing of changed 
conditions does not relieve the court of its duty 
to determine whether changed circumstances 
affecting the welfare of the child justify a mod- 
ification: Clark’ v. ‘Clark,’ 294°'N:C. 554, 243 
S.E.2d 129 (1978). 

Trial court properly refused to consider 
issue of visitation rights on plaintiff’s mo- 
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tion to set aside a child custody order, where 
such consideration would be a modification of 
the prior order’s grant of exclusive custody to 
defendant, since the court may modify custody 
or visitation only upon a showing of changed 
circumstances and on adequate motion in the 
cause, and plaintiff’s motion was inadequate 
for this purpose. Dishman v. Dishman, 37 N.C. 
App. 543, 246 S.E.2d 819 (1978). 

Modification of Grandparents’ Visita- 
tion Rights. — Before an order providing 
visitation for grandparents of a minor child 
may be modified, the party seeking modifica- 
tion must show changed circumstances and an 
abuse of discretion by the trial judge. In re 
Jones, 62 N.C. App. 108, 302 S.E.2d 259 (1983). 

Failure to State Findings on Issue of 
Visitation. — Where there is no finding by the 
trial court that ordered visitations are in the 
children’s best interest, the case must be re- 
manded for proper findings and conclusions on 
the issue. Clark v. Clark, 294 N.C. 554, 243 
S.E.2d 129 (1978). 


V. FINDINGS AND DISCRETION OF 
TRIAL COURT. 


When Capacity to Pay May Be Basis for 
Award. — Under § 50-13.4 and this section, a 
party’s ability to pay child support is ordinarily 
determined by the party’s actual income at time 
support award is made or modified. However, if 
there is a finding by the trial court that the 
party was acting in bad faith by deliberately 
depressing his or her income or otherwise dis- 
regarding the obligation to pay child support, 
then the party’s capacity to earn may be the 
basis for the award. Fischell v. Rosenberg, 90 
N.C. App. 254, 368 S.E.2d 11 (1988). 

Trial Court Required to Make Specific 
Findings. — It is not sufficient that there may 
be evidence in the record sufficient to support 
findings that could have been made; the trial 
court is required to make specific findings of 
fact with respect to factors listed in the statute. 
Such findings are required in order for the 
appellate court to determine whether the trial 
court gave “due regard” to the factors listed. 
Greer v. Greer, 101 N.C. App. 351, 399 S.E.2d 
399 (1991). 

Modification of a custody decree must 
be supported by findings of fact based on 
competent evidence that there has been a 
substantial change of circumstances affecting 
the welfare of the child. Blackley v. Blackley, 
285 N.C. 358, 204 S.E.2d 678 (1974); Goodson v. 
Goodson, 32 N.C. App. 76, 231 S.E.2d 178 
(1977); Clark v. Clark, 294 N.C. 554, 243 S.E.2d 
129 (1978); Ebron v. Ebron, 40 N.C. App. 270, 
252 S.E.2d 235 (1979); Hassell v. Means, 42 
N.C. App. 524, 257 S.E.2d 123, cert. denied, 298 
N.C. 568, 261 S.E.2d 122 (1979); Best v. Best, 
81 N.C. App. 337, 844 S.E.2d 363 (1986), over- 
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ruled on other grounds, Petersen v. Rowe, 337 
N.C. 397, 445 S.E.2d 901 (1994). 

As Must an Increase in Child Support. — 
The court is not warranted in ordering an 
increase of child support in the absence of 
findings of fact supported by competent evi- 
dence to show a substantial change of condition 
affecting the welfare of the children. Ebron v. 
Ebron, 40 N.C. App. 270, 252 S.E.2d 235 (1979). 

To properly determine a child’s present 
reasonable needs, the trial court must hear 
evidence and make findings of specific fact on 
the actual past expenditures for the minor 
child, the present reasonable expenses of the 
minor child, and the parties’ relative abilities to 
pay. Norton v. Norton, 76 N.C. App. 218, 332 
S.E.2d 724 (1985). 

Findings as to Child’s Best Interests. — 
In making the best interest decision, the trial 
court is vested with broad discretion and can be 
reversed only upon a showing of abuse of dis- 
cretion. Ramirez-Barker v. Barker, 107 N.C. 
App. 71, 418 S.E.2d 675 (1992). 

In exercising its discretion in determining 
the best interest of the child in a relocation 
case, factors appropriately considered by the 
trial court include but are not limited to: the 
advantages of the relocation in terms of its 
capacity to improve the life of the child; the 
motives of the custodial parent in seeking the 
move; the likelihood that the custodial parent 
will comply with visitation orders when he or 
she is no longer subject to the jurisdiction of the 
courts of North Carolina; the integrity of the 
noncustodial parent in resisting the relocation; 
and the likelihood that a realistic visitation 
schedule can be arranged which will preserve 
and foster the parental relationship with the 
noncustodial parent. Ramirez-Barker _ vy. 
Barker, 107 N.C. App. 71, 418 S.E.2d 675 
(1992). 

Findings as to Relative Abilities of Par- 
ties. — The court must make findings as to the 
relative abilities of the parties to provide sup- 
port before the court can order a change in the 
amount of support payments. Daniels v. 
Hatcher, 46 N.C. App. 481, 265 S.E.2d 429 
(1980). 

Findings as to Past Expenditures. — The 
court must make findings of specific facts as to 
actual past expenditures in order to determine 
the amount of support necessary to meet the 
reasonable needs of the child for health, educa- 
tion, and maintenance. Ebron v. Ebron, 40 N.C. 
App. 270, 252 S.E.2d 235 (1979); Daniels v. 
Hatcher, 46 N.C. App. 481, 265 S.E.2d 429 
(1980); Walker v. Tucker, 69 N.C. App. 607, 317 
S.E.2d 923 (1984). 

Finding That Father Is Fit. — That the 
father is a fit person to have sole or joint 
custody of the children, by itself, is no basis for 
modifying the order previously entered. Ratley 
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v. Ratley, 99 N.C. App. 219, 392 S.E.2d 653 
(1990). 

Evaluation of Parties’ Fitness. — The 
trial court, in deciding cases involving the cus- 
tody of children, may be called upon to evaluate 
the emotional stability and fitness of the par- 
ties. In making such an evaluation, the court, 
sitting as the trier of fact, may exercise its own 
reason and common sense, and use the knowl- 
edge acquired by its observation and experience 
in everyday life. O’Briant v. O’Briant, 70 N.C. 
App. 360, 320 S.E.2d 277 (1984), rev'd on other 
grounds, 313 N.C. 432, 329 S.E.2d 370 (1985). 

Finding of Failure to Prove Change. — 
While the court must make findings of fact to 
support its order, it is not required to make 
findings in addition to a finding that the moy- 
ing party has failed to prove a change in cir- 
cumstances sufficient to warrant modification 
of the custody order. Daniels v. Hatcher, 46 N.C. 
App. 481, 265 S.E.2d 429 (1980). 

Conclusive Effect of Court’s Finding. — 
A court’s findings of fact in modifying a child 
custody order are conclusive on appeal if sup- 
ported by competent evidence. In re Bowen, 7 
N.C. App. 236, 172 S.E.2d 62 (1970); Daniels v. 
Hatcher, 46 N.C. App. 481, 265 S.E.2d 429 
(1980). 

The trial judge’s findings of fact in custody 
orders are binding on the appellate courts if 
supported by competent evidence. Blackley v. 
Blackley, 285 N.C. 358, 204 S.E.2d 678 (1974); 
Hassell v. Means, 42 N.C. App. 524, 257 S.E.2d 
123, cert. denied, 298 N.C. 568, 261 S.E.2d 122 
(1979). 

A finding by the district court that there has 
been no sufficient change of circumstances to 
justify modification of a custody order is conclu- 
sive and binding on the Court of Appeals if 
supported by competent evidence. Searl v. 
Searl, 34 N.C. App. 583, 239 S.E.2d 305 (1977). 
See also, In re Harrell, 11 N.C. App. 351, 181 
S.E.2d 188 (1971). 

Wide Discretion Is Vested in the Trial 
Judge. — Custody cases often involve difficult 
decisions; however, it is necessary that the trial 
judge be given wide discretion in making his 
determination, for the trial judge has the op- 
portunity to see the parties in person and to 
hear the witnesses. Pruneau v. Sanders, 25 
N.C. App. 510, 214 S.E.2d 288, cert. denied, 287 
N.-€: 664,216 Si:2d' 9111975): 

The trial judge, having the opportunity to see 
and hear the parties and the witnesses, is 
vested with broad discretion in cases involving 
the custody of children. O’Briant v. O’Briant, 70 
N.C. App. 360, 320 S.E.2d 277 (1984), rev'd on 
other grounds, 313 N.C. 432, 329 S.E.2d 370 
(1985). 

And His Decision Will Not Be Upset Ab- 
sent Abuse. — In determining child custody 
wide discretion is necessarily vested in the trial 
judge who has the opportunity to see the par- 
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ties and hear the witnesses, and his decision 
ought not to be upset on appeal absent a clear 
showing of abuse of discretion. In re Mason, 13 
N.C. App. 334, 185 S.E.2d 433 (1971), cert. 
denied, 280 N.C. 495, 186 S.E.2d 513 (1972). 

In determining matters of child custody, the 
trial court is vested with wide discretion, and 
his decision should not be upset absent a clear 
showing of an abuse of discretion. Hensley v. 
Hensley, 21 N.C. App. 306, 204 S.E.2d 228 
(1974). 

What represents the welfare of the child is 
frequently a difficult determination and the 
trial court is in the best position to observe the 
parties and evaluate the evidence. Therefore, 
the judgment of the trial court will not be 
disturbed on appeal if the evidence supports 
the findings of fact and those findings form a 
valid basis for the conclusions of law and order. 
Wehlau v. Witek, 75 N.C. App. 596, 331 S.E.2d 
223 (1985). 

If Evidence Supports Findings of Fact 
and Conclusions of Law. — Because the trial 
court has the opportunity to observe all the 
parties and evaluate evidence which sometimes 
appears differently in cold print, if the evidence 
supports the findings of fact by the trial court 
and those findings of fact form a valid basis for 
the conclusions of law, the judgment entered 
will not be disturbed on appeal. Paschall v. 
Paschall, 21 N.C. App. 120, 203 S.E.2d 337 
(1974). 

Even If There Is Evidence to the Con- 
trary. — The scope of appellate review of a trial 
court’s judgment awarding custody of children 
is well settled: The court’s findings of fact are 
conclusive if supported by any competent evi- 
dence, and judgment supported by such find- 
ings will be affirmed, even though there is 
evidence to the contrary, or even though some 
incompetent evidence may have been admitted. 
In re Williamson, 32 N.C. App. 616, 233 S.E.2d 
677 (1977); O’Briant v. O’Briant, 70 N.C. App. 
360, 320 S.E.2d 277 (1984), rev’d on other 
grounds, 313 N.C. 432, 329 S.E.2d 370 (1985). 

The court’s findings in modifying a custody 
decree are conclusive if supported by competent 
evidence, even if there is evidence contra or 
incompetent evidence in the record. Best v. 
Best, 81 N.C. App. 337, 344 S.E.2d 363 (1986), 
overruled on other grounds, Petersen v. Rowe, 
337 N.C... 397.4 445,..S.E:2d ~ 901. (1994); 
Vuncannon vy. Vuncannon, 82 N.C. App. 255, 
346 S.E.2d 274 (1986). 

But the trial court may not sua sponte 
enter an order modifying a previously en- 
tered custody decree. Kennedy v. Kennedy, 
107 N.C. App. 695, 421 S.E.2d 795 (1992). 

Good Faith Finding Required. — Deter- 
mination of the trial court that it was not 
necessary to make a finding of bad faith in 
reduction of income where the party seeking 
support modification was the custodial parent 
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was not supported by current case law, nor was 
the trial court correct in concluding that when a 
custodial parent sought a change of child sup- 
port based upon a reduction in income, that 
custodial parent had to request the court to 
make a finding of fact as to his or her good faith. 
Fischell v. Rosenberg, 90 N.C. App. 254, 368 
S.E.2d 11 (1988). 

Must Be Sufficient Evidence of Pro- 
scribed Intent. — A trial court’s conclusion 
underlying imposition of the earnings capacity 
rule must be based upon evidence that the 
actions which reduced the party’s income were 
not taken in good faith. There must be suffi- 
cient evidence of the proscribed intent. Fischell 
v. Rosenberg, 90 N.C. App. 254, 368 S.E.2d 11 
(1988). 

Error to Reduce Arrearage Absent Find- 
ings or Evidence. — Without the requisite, 
specific findings or evidence in the record on the 
child’s needs and expenses, or on the relative 
abilities of the parties to provide support, the 
trial court erred in reducing the child support 
arrearage. Brower v. Brower, 75 N.C. App. 425, 
331 S.E.2d 170 (1985). 

Modification Improper Without Suffi- 
cient Findings of Fact. — Without a finding 
of a substantial change of circumstances, a 
modification based solely on the ground that 
the defendant mother was over-protective was 
improper. Benedict v. Coe, 117 N.C. App. 369, 
451 S.E.2d 320 (1994). 

Court’s Discretion To Permit Reloca- 
tion. — Although most relocations will present 
both advantages and disadvantages for the 
child, when the disadvantages are outweighed 
by the advantages, as determined and weighed 
by the trial court, the trial court is well within 
its discretion to permit the relocation. Ramirez- 
Barker v. Barker, 107 N.C. App. 71, 418 S.E.2d 
675 (1992). 

Findings Held Insufficient. — In an action 
seeking an increase in child support over the 
amount set forth in separation agreement, the 
order which contained no specific findings with 
respect to the actual past or present expenses 
incurred for the support of the children was 
insufficient to support the court’s conclusion 
that the reasonable needs of the children 
amounted to $2,800.00 per month. Holderness 
v. Holderness, 91 N.C. App. 118, 370 S.E.2d 602 
(1988). 

Where the factors listed by the trial court as 
dispositive on the substantial change of circum- 
stance requirement were oriented toward pa- 
rental fitness, not adverse alterations of the 
children’s welfare, and were bare observations 
of plaintiff’s or defendant’s actions, not exam- 
ples of how those actions adversely impacted 
the children, the findings, without more, did 
not meet the standard required to show circum- 
stances must be so changed that the welfare of 
the child would be adversely affected unless the 
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custody provision was modified. Garrett v. 
Garrett, 121 N.C. App. 192, 464 S.E.2d 716 
(1995). 


VI. JURISDICTION. 


Editor’s Note. — The cases cited below were 
decided prior to enactment of the Uniform Child 
Custody Jurisdiction Act, $§ 50A-1 et seq. 

First Court to Acquire Jurisdiction Re- 
tains Jurisdiction. — Except as provided in 
§ 50-13.5(f), the ordinary rule of civil procedure 
applies to this section, namely, that the first 
court to acquire jurisdiction of a cause retains 
jurisdiction, to the exclusion of other courts. 
Thus, if a judgment involving the custody and 
the support of a minor child has been entered in 
this State, the judge trying a subsequent action 
for absolute divorce may not interfere with the 
earlier judgment. Only the court of this State 
which entered the earlier judgment for custody 
and support of the minor child may modify or 
vacate it, upon a motion in the cause and a 
showing of a change of circumstances. Tate v. 
Tate, 9 N.C. App. 681, 177 S.E.2d 455 (1970). 

Section 50-13.5(f) contemplates only the in- 
stitution of an action for custody and support. It 
does not affect the situation where custody and 
support have already been determined and one 
of the parties seeks a modification of the order 
establishing custody and support. In such a 
case, the court first obtaining jurisdiction re- 
tains jurisdiction to the exclusion of all other 
courts and is the only proper court to bring an 
action for the modification of an order estab- 
lishing custody and support. Tate v. Tate, 9 N.C. 
App. 681, 177 S.E.2d 455 (1970). 

Filing of a motion in a cause in which 
the court has not acquired jurisdiction 
does not serve to confer jurisdiction under this 
section. Hopkins v. Hopkins, 8 N.C. App. 162, 
174 S.E.2d 103 (1970). 

What Plaintiff Must Show to Obtain 
Modification of Another State’s Order. — 
In order to invoke the aid of subsection (b) of 
this section, governing the entry of a new order 
for child custody or support modifying or super- 
seding an order entered by a court of another 
state, a plaintiff must show (1) jurisdiction and 
(2) changed circumstances. Hopkins _ v. 
Hopkins, 8 N.C. App. 162, 174 S.E.2d 103 
(1970). 

For cases as to full faith and credit ac- 
corded to out-of-state decrees, decided prior 
to enactment of the Uniform Child Custody 
Jurisdiction Act, § 50A-1 et seq., see Thomas v. 
Thomas, 248 N.C. 269, 103 S.E.2d 371 (1958); 
In re Marlowe, 268 N.C. 197, 150 S.E.2d 204 
(1966); Rothman v. Rothman, 6 N.C. App. 401, 
170 S.E.2d 140 (1969); In re Kluttz, 7 N.C. App. 
383, 172 S.E.2d 95 (1970). 

Presence of Child. — For cases as to the 
effect of the presence of the child in this State 
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on the jurisdiction of the courts of this State, 
decided prior to enactment of the Uniform 
Child Custody Jurisdiction Act, § 50A-1 et seq., 
see Rothman v. Rothman, 6 N.C. App. 401, 170 
S.E.2d 140 (1969); Spence v. Durham, 283 N.C. 
671, 198 S.E.2d 537 (1973), cert. denied, 415 
U.S. 918, 94 S: Ct. 1417, 39 L. Ed. 2d 473 
(1974); Stanback v. Stanback, 287 N.C. 448, 215 
S.E.2d 30 (1975); Pruneau v. Sanders, 25 N.C. 
App. 510, 214 S.E.2d 288, cert. denied, 287 N.C. 
664, 216 S.E.2d 911 (1975). 


VII. PROCEDURE. 


This section provides the procedural 
mechanism permitting modification. 
Goodhouse v. DeFravio, 57 N.C. App. 124, 290 
S.E.2d 751 (1982). 

Reduction of Support Without Notice 
and Hearing Unconstitutional. — In an 
action seeking enforcement of the provisions of 
a separation agreement relating to child sup- 
port, reduction of the child support payments 
without a proper proceeding and notice and 
opportunity to be heard deprived plaintiff of her 
constitutional rights under the due process 
provisions of the State and federal constitu- 
tions. Mann v. Mann, 57 N.C. App. 587, 291 
S.E.2d 794 (1982). 

Valid Custody Order May Not Be Collat- 
erally Modified. — A valid order awarding 
custody of the child of the marriage is conclu- 
sive upon the parties and may not be modified 
collaterally by a petition praying that the 
child’s custody be awarded to petitioner during 
a certain period. Robbins v. Robbins, 266 N.C. 
635, 146 S.E.2d 671 (1966). 

A child support order may be modified 
or vacated only after an equitable distri- 
bution. Dorton v. Dorton, 77 N.C. App. 667, 
336 S.E.2d 415 (1985). 

Modification of child support would be 
vacated and remanded where it was part 
of an equitable distribution judgment and 
thus appeared to have been decided and en- 
tered at the same time as the equitable distri- 
bution, rather than after the equitable distri- 
bution as required by subsection (f) of § 50-20. 
Dorton v. Dorton, 77 N.C. App. 667, 336 S.E.2d 
415 (1985). 

Proceeding Where Divorce Was 
Awarded Outside State. — When the parents 
were divorced outside this State, either parent 
may have the question of custody as between 
them determined in a special proceeding. In re 
Sauls, 270 N.C. 180, 154 S.E.2d 327 (1967). See 
also, § 50A-1 et seq. 

Standing of County in Modification Ac- 
tion. — Where plaintiff mother, who received 
public assistance under the Aid to Families 
with Dependent Children Program, assigned to 
county her right to receive any support on 
behalf of her children, the county, by virtue of 
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the assignment pursuant to § 110-137, had an 
interest in the order for the support of plain- 
tiff’s children. Therefore, under subsection (a) 
of this section, the county had standing to make 
a motion in an action between plaintiff mother 
and defendant father to modify a child support 
order to require that the support be paid to the 
county. Cox v. Cox, 44 N.C. App. 339, 260 S.E.2d 
812 (1979). 

Premature Request for Modification. — 
Plaintiff’s request that trial court alter provi- 
sions in incorporated separation agreement for 
modification of child support payments and 
payments for wife’s separate maintenance after 
July, 1990, was properly denied as premature 
where the date in question had not yet oc- 
curred. Theokas v. Theokas, 97 N.C. App. 626, 
389 S.E.2d 278 (1990). 

Proper procedure to follow when a sup- 
ported child reaches majority is to apply to 
the trial court for relief under this section. 
Tilley v. Tilley, 30 N.C. App. 581, 227 S.E.2d 640 
(1976). 

A husband had no authority to unilaterally 
attempt his own modification of child support 
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payments upon one of his children reaching the 
age of 18, and being no longer a “minor” under 
§ 48A-2, even though the support order di- 
rected the husband to pay support for “his two 
minor children. . . .” The proper procedure for 
the husband to follow would have been to apply 
to the trial court for relief pursuant to this 
section. Brower v. Brower, 75 N.C. App. 425, 
331 S.E.2d 170 (1985). 

Arbitration. — While, in the absence of 
court proceedings, parties may settle their dis- 
putes by arbitration, once the issues are 
brought into court, the court may not delegate 
its duty to resolve those issues to arbitration. 
Crutchley v. Crutchley, 306 N.C. 518, 293 
S.E.2d 793 (1982). 

Where the only issue before the trial 


- court was the custody of plaintiff’s and 


defendant’s son and there was no motion to 
modify the child support, the trial court was 
without authority to issue an order modifying 
an earlier consent order setting child support. 
Royall v. Sawyer, 120 N.C. App. 880, 463 S.E.2d 
578 (1995). 


§ 50-13.8. Custody of persons incapable of self-support 
upon reaching majority. 


For the purposes of custody, the rights of a person who is mentally or 
physically incapable of self-support upon reaching his majority shall be the 
same as a minor child for so long as he remains mentally or physically 
incapable of self-support. (1967, c. 1153, s. 2; 1971, c. 218, s. 3; 1973, c. 476, s. 
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Editor’s Note. — Section 4 of Session Laws 
1971, c. 218, which added a proviso at the end of 
this section exempting parents from liability 
for charges made by a facility owned or oper- 
ated by the Department of Human Resources 
for the care of their children who were long- 
term patients, as amended by Session Laws 
1971, c. 1142, provided: “This act is intended to 
relieve and shall be construed to relieve, any 
parent of any liability for charges accrued prior 
to the ratification of this act for treatment, care 
and maintenance of a natural or adoptive child 
at facilities owned or operated by the State 
Department of Mental Health. It is the intent of 


this act to limit the existing liability of all 
parents, in the manner set out in the previous 
sections of this act, in regard to charges made 
prior to the date of the ratification of this act, or 
to be made subsequent to such date, for treat- 
ment, care and maintenance of a natural or 
adopted child at facilities owned or operated by 
the State Department of Mental Health.” The 
proviso was repealed by Session Laws 1979, c. 
838, s. 29. 

Legal Periodicals. — For survey of 1972 
caselaw on child support and pre-Chapter 48A 
consent judgments, see 51 N.C.L. Rev. 1091 
(1973). 


CASE NOTES 


Termination of Obligation to Support. — 
Since the enactment of Chapter 48A in 1971, 
the decisions of the court and the Supreme 
Court have concluded that the father’s legal 
obligation to support his child ceases when the 
child reaches the age of 18, provided that it is 
not shown that the child is insolvent, unmar- 
ried, and physically or mentally incapable of 


earning a livelihood. Nolan v. Nolan, 20 N.C. 
App. 550, 202 S.E.2d 344, cert. denied, 285 N.C. 
234, 204 S.E.2d 24 (1974). 

In the absence of an enforceable contract 
otherwise obligating a parent, North Carolina 
courts have no authority to order child support 
for a child who has attained the age of majority, 
unless the child has not completed secondary 
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schooling, or, pursuant to this section, the child 
is mentally or physically incapable of self-sup- 
port. Bridges v. Bridges, 85 N.C. App. 524, 355 
S.E.2d 230 (1987). 

Continuance of Obligation. — Ordinarily 
the law presumes that when a child reaches the 
age of 21 years (now 18 years) he will be 
capable of maintaining himself, and in such 
case the obligation of the father to provide 
support terminates. But where this presump- 
tion is rebutted by the fact of mental or physical 
incapacity, it no longer obtains, and the obliga- 
tion of the father continues. Speck v. Speck, 5 
N.C. App. 296, 168 S.E.2d 672 (1969). 

Father Held Not Obligated to Support 
Mentally Retarded Son Beyond Twentieth 
Birthday. — Where petitioner mother moved 
the court to require respondent father to con- 
tinue to pay child support for their mentally 
retarded son beyond his twentieth birthday and 
court ordered respondent to pay $600.00 per 
month continuing ongoing child support with- 
out regard to the child’s chronological age in 
light of the plain and definite meaning of the 
section, the trial court erred and respondent 
was not obligated to support his son beyond his 
twentieth birthday. Yates v. Dowless, 93 N.C. 
App. 787, 379 S.E.2d 79, aff’d, 325 N.C. 703, 
386 S.E.2d 200 (1989). 
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Defendant’s Obligation Abrogated by 
Amendment of Section. — Where defen- 
dant’s obligation, set out in a consent judgment, 
to continue supporting his disabled child be- 
yond her minority had been abrogated by the 
1979 amendment of this section, which elimi- 
nated the requirement compelling parents to 
continue supporting their disabled children be- 
yond their minority, and he had not contracted 
to continue the payments apart from that obli- 
gation, an order requiring defendant to con- 
tinue supporting the child had no legal basis. 
Jackson v. Jackson, 102 N.C. App. 574, 402 
S.E.2d 869 (1991). 

Failure of Action for Support for College 
Education to State Claim for Relief. — A 
daughter, over 18 years of age, who graduated 
from high school and who brought an action 
against her father to obtain support for her 
college education, failed to state a claim for 
relief, since North Carolina courts do not have 
authority to order child support for children 
who have reached their majority. Appelbe v. 
Appelbe, 75 N.C. App. 197, 330 S.E.2d 57, cert. 
denied, 314 N.C. 662, 336 S.E.2d 399 (1985). 

Stated in Crouch v. Crouch, 14 N.C. App. 49, 
187 S.E.2d 348 (1972). 


§ 50-13.9. Procedure to insure payment of child support. 


(a) Upon its own motion or upon motion of either party, the court may order 
at any time that support payments be made to the State Child Support 
Collection and Disbursement Unit for remittance to the party entitled to 
receive the payments. For child support orders initially entered on or after 
January 1, 1994, the immediate income withholding provisions of G.S. 110- 
136.5(cl1) apply. 

(b) After entry of an order by the court under subsection (a) of this section, 
the State Child Support Collection and Disbursement Unit shall transmit child 
support payments that are made to it to the custodial parent or other party 
entitled to receive them, unless a court order requires otherwise. 

(b1) In a IV-D case: 

(1) The designated child support enforcement agency shall have the sole 
responsibility and authority for monitoring the obligor’s compliance 
with all child support orders in the case and for initiating any 
enforcement procedures that it considers appropriate. 

(2) The clerk of court shall maintain all official records in the case. 

(3) The designated child support enforcement agency shall maintain any 
other records needed to monitor the obligor’s compliance with or to 
enforce the child support orders in the case, including records showing 
the amount of each payment of child support received from or on 
behalf of the obligor, along with the dates on which each payment was 
received. 

(b2) In a non-IV-D case: 

(1) The clerk of court shall have the responsibility and authority for 
monitoring the obligor’s compliance with all child support orders in 
the case and for initiating any enforcement procedures that it consid- 
ers appropriate. The State Child Support Collection and Disburse- 
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ment Unit shall notify the clerk of court of all payments made in 
non-IV-D cases so that the clerk of court can initiate enforcement 
proceedings as provided in subsection (d) of this section. 

(2) The clerk of court shall maintain all official records in the case. 

(3) The clerk of court shall maintain any other records needed to monitor 
the obligor’s compliance with or to enforce the child support orders in 
the case, including records showing the amount of each payment of 
child support received from or on behalf of the obligor, along with the 
dates on which each payment was received. 

(c) In a non-IV-D case, the parties affected by the order shall inform the 
clerk of court of any change of address or of other condition that may affect the 
administration of the order. In a IV-D case, the parties affected by the order 
shall inform the designated child support enforcement agency of any change of 
address or other condition that may affect the administration of the order. The 
court may provide in the order that a party failing to inform the court or, as 
appropriate, the designated child support enforcement agency, of a change of 
address within a reasonable period of time may be held in civil contempt. 

(d) In a non-IV-D case, when the clerk of superior court is notified by the 
State Child Support Collection and Disbursement Unit that an obligor has 
failed to make a required payment of child support and is in arrears, the clerk 
of superior court shall mail by regular mail to the last known address of the 
obligor a notice of delinquency. The notice shall set out the amount of child 
support currently due and shall demand immediate payment of that amount. 
The notice shall also state that failure to make immediate payment will result 
in the issuance by the court of an enforcement order requiring the obligor to 
appear before a district court judge and show cause why the support obligation 
should not be enforced by income withholding, contempt of court, revocation of 
licensing privileges, or other appropriate means. Failure to receive the 
delinquency notice is not a defense in any subsequent proceeding. Sending the 
notice of delinquency is in the discretion of the clerk if the clerk has, during the 
previous 12 months, sent a notice or notices of delinquency to the obligor for 
nonpayment, or if income withholding has been implemented against the 
obligor or the obligor has been previously found in contempt for nonpayment 
under the same child support order. 

If the arrearage is not paid in full within 21 days after the mailing of the 
delinquency notice, or without waiting the 21 days if the clerk has elected not 
to mail a delinquency notice for any of the reasons provided in this subsection, 
the clerk shall cause an enforcement order to be issued and shall issue a notice 
of hearing before a district court judge. The enforcement order shall order the 
obligor to appear and show cause why the obligor should not be subjected to 
income withholding or adjudged in contempt of court, or both, and shall order 
the obligor to bring to the hearing records and information relating to the 
obligor’s employment, the obligor’s licensing privileges, and the amount and 
sources of the obligor’s disposable income. The enforcement order shall state: 

(1) That the obligor is under a court order to provide child support, the 
name of each child for whose benefit support is due, and information 
sufficient to identify the order; 

(2) That the obligor is delinquent and the amount of overdue support; 

(2a) That the court may order the revocation of some or all of the obligor’s 
licensing privileges if the obligor is delinquent in an amount equal to 
the support due for one month; 

(3) That the court may order income withholding if the obligor is delin- 
quent in an amount equal to the support due for one month; 

(4) That income withholding, if implemented, will apply to the obligor’s 
current payors and all subsequent payors and will be continued until 
terminated pursuant to G.S. 110-136.10; 
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(5) That failure to bring to the hearing records and information relating to 
his employment and the amount and sources of his disposable income 
will be grounds for contempt; 

(6) That if income withholding is not an available or appropriate remedy, 
the court may determine whether the obligor is in contempt or 
whether any other enforcement remedy is appropriate. 

The enforcement order may be signed by the clerk or a district court judge, and 
shall be served on the obligor pursuant to G.S. 1A-1, Rule 4, Rules of Civil 
Procedure. The clerk shall also notify the party to whom support is owed of the 
pending hearing. The clerk may withdraw the order to the supporting party 
upon receipt of the delinquent payment. On motion of the person to whom 
support is owed, with the approval of the district court judge, if the district 
court judge finds it is in the best interest of the child, no enforcement order 
shall be issued. 

When the matter comes before the court, the court shall proceed as in the 
case of a motion for income withholding under G.S. 110-136.5. If income 
withholding is not an available or adequate remedy, the court may proceed 
with contempt, imposition of a lien, or other available, appropriate enforce- 
ment remedies. 

This subsection shall apply only to non-IV-D cases, except that the clerk 
shall issue an enforcement order in a IV-D case when requested to do so by an 
IV-D obligee. 

(e) The clerk of court shall maintain and make available to the district court 
judge a list of attorneys who are willing to undertake representation, pursuant 
to this section, of persons to whom child support is owed. No attorney shall be 
placed on such list without his permission. 

(f) At least seven days prior to an enforcement hearing as set forth in 
subsection (d), the clerk must notify the district court judge of all cases to be 
heard for enforcement at the next term, and the judge shall appoint an 
attorney from the list described in subsection (e) to represent each party to 
whom support payments are owed if the judge deems it to be in the best 
interest of the child for whom support is being paid, unless: 

(1) The attorney of record for the party to whom support payments are 
owed has notified the clerk of court that he will appear for said party; 


or 
(2) The party to whom support payments are owed requests the judge not 
to appoint an attorney; or 
(3) An attorney for the enforcement of child support obligations pursuant 
to Title IV, Part D, of the Social Security Act as amended is available. 

The judge may order payment of reasonable attorney’s fees as provided in 
G.S. 50-13.6. 

(g) Nothing in this section shall preclude the independent initiation by a 
party of proceedings for civil contempt or for income withholding. (1983, c. 677, 
s. 1; 1985 (Reg. Sess., 1986), c. 949, ss. 3-6; 1989, c. 479; 1993, c. 517, s. 6; c. 553, 
sate 1995, c. 444, s. 1; c. 538, s. 1.2; 1997-443, s. 11A.118(a); 1999-293, ss. 

-14. 


the form above at the direction of the Revisor of 
Statutes. 


Cross References. — As to liens on real and 
personal property of persons owing past due 


child support, see § 44-86. As to discharge of 
liens on property of persons owing past due 
child support, see § 44-87. As to legislation 
deleting the June 30, 1998 expiration date for 
all enactments and amendments by Session 
Laws 1997-433, see the editor’s note under 
§ 44-86. 

Editor’s Note. — This section is set out in 


Session Laws 1985 (Reg. Sess., 1986), c. 949, 
which amended this section, provided in s. 9: 
“Nothing in this act shall be construed as 
affecting any garnishment proceeding hereto- 
fore or hereafter instituted.” The act became 
effective October 1, 1986, pursuant to s. 10 of c. 
949, 

Session Laws 1993, c. 


517, s. 6, which 
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amended this section, was effective January 1, 
1994, and applicable to all orders entered on or 
after that date. 

Session Laws 1997-443, s. 1.1, provides: 
“This act shall be known as ‘The Current Op- 
erations and Capital Improvements Appropria- 
tions Act of 1997”. 

Session Laws 
severability clause. 

Effect of Amendments. — Session Laws 
1999-293, ss. 11-14, effective October 1, 1999, in 
subsection (a), substituted “State Child Sup- 
port Collection and Disbursement Unit” for 
“clerk of court” in the first sentence, and deleted 
“shall” preceding “apply” in the second sen- 


1997-443, s. 35.4, is a 
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tence; rewrote subsection (b); added the last 
sentence of subdivision (b2)(1); and in subsec- 
tion (d), inserted “the clerk ... Unit that,” and 
substituted “has failed” for “fails” in the first 
sentence of the first paragraph, and made mi- 
nor stylistic changes in the first paragraph; in 
the second paragraph, substituted “in this sub- 
section” for “herein” in the first sentence, and 
substituted “the obligor” for “he” and “the obli- 
gor’s” for “his” three times in the second sen- 
tence. 

Legal Periodicals. — For note, “Legislating 
Responsibility: North Carolina’s New Child 
Support Enforcement Acts,” see 65 N.C.L. Rev. 
1354 (1987). 


CASE NOTES 


Applied in Brower v. Brower, 75 N.C. App. 
425, 331 S.E.2d 170 (1985). 


Cited in Appert v. Appert, 80 N.C. App. 27, 
341 S.E.2d 342 (1986). 


OPINIONS OF ATTORNEY GENERAL 


Child Support Enforcement Proceed- 
ings. — The medical child support enforcement 
provisions of House Bill 1563, 1993 (Reg. Sess. 
1994) N.C. Session Laws Ch. 644, are inappli- 
cable to the North Carolina Teachers’ and State 
Employees’ Comprehensive Major Medical Plan 
and the governmental entities whose employ- 
ees and retirees, along with their dependents, 
are eligible for coverage under the Plan or its 
HMO option. Medical child support orders 


nonetheless may be enforced directly against 
State employees and retirees who fail to enroll, 
or maintain coverage for, their eligible depen- 
dent children under the State Health Plan in 
accordance with the provisions of §§ 50-13.4(f), 
this section and 50-13.11. See opinion of Attor- 
ney General to Patricia Crawford, Associate 
General Counsel, University of North Carolina 
at Chapel Hill, — N.C.A.G. — (August 10, 
1995). 


§ 50-13.10. Past due child support vested; not subject to 
retroactive modification; entitled to full faith 


and credit. 


(a) Each past due child support payment is vested when it accrues and may 
not thereafter be vacated, reduced, or otherwise modified in any way for any 
reason, in this State or any other state, except that a child support obligation 
may be modified as otherwise provided by law, and a vested past due payment 
is to that extent subject to divestment, if, but only if, a written motion is filed, 
and due notice is given to all parties either: 

(1) Before the payment is due or 

(2) If the moving party is precluded by physical disability, mental inca- 
pacity, indigency, misrepresentation of another party, or other com- 
pelling reason from filing a motion before the payment is due, then 
promptly after the moving party is no longer so precluded. 

(b) A past due child support payment which is vested pursuant to G.S. 
50-13.10(a) is entitled, as a judgment, to full faith and credit in this State and 
any other state, with the full force, effect, and attributes of a judgment of this 
State, except that no arrearage shall be entered on the judgment docket of the 
clerk of superior court or become a lien on real estate, nor shall execution issue 
thereon, except as provided in G.S. 50-13.4(f)(8) and (10). 

(c) As used in this section, “child support payment” includes all payments 
required by court or administrative order in civil actions and expedited process 
proceedings under this Chapter, by court order in proceedings under Chapter 
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49 of the General Statutes, and by agreements entered into and approved by 
the court under G.S. 110-132 or G.S. 110-133. 

(d) For purposes of this section, a child support payment or the relevant 
portion thereof, is not past due, and no arrearage accrues: 

(1) From and after the date of the death of the minor child for whose 

support the payment, or relevant portion, is made; 

(2) From and after the date of the death of the supporting party; 

(3) During any period when the child is living with the supporting party 
pursuant to a valid court order or to an express or implied written or 
oral agreement transferring primary custody to the supporting party; 
(4) During any period when the supporting party is incarcerated, is not on 

work release, and has no resources with which to make the payment. 

(e) When a child support payment that is to be made to the State Child 
Support Collection and Disbursement Unit is not received by the Unit when 
due, the payment is not a past due child support payment for purposes of this 
section, and no arrearage accrues, if the payment is actually made to and 
received on time by the party entitled to receive it and that receipt is evidenced 
by a canceled check, money order, or contemporaneously executed and dated 
written receipt. Nothing in this section shall affect the duties of the clerks or 
the IV-D agency under this Chapter or Chapter 110 of the General Statutes 
with respect to payments not received by the Unit on time, but the court, in any 
action to enforce such a payment, may enter an order directing the clerk or the 
IV-D agency to enter the payment on the clerk’s or IV-D agency’s records as 
having been made on time, if the court finds that the payment was in fact 
received by the party entitled to receive it as provided in this subsection. (1987, 


c. 739, s. 4; 1999-293, s. 15.) 


Cross References. — As to liens on real and 
personal property of persons owing past due 
child support, see § 44-86. As to discharge of 
liens on property of persons owing past due 
child support, see § 44-87. As to legislation 
deleting the June 30, 1998 expiration date for 
all enactments and amendments by Session 
Laws 1997-433, see the editor’s note under 
§ 44-86. 

Effect of Amendments. — Session Laws 
1999-293, s. 15, effective October 1, 1999, in 
subsection (e), substituted “the State Child 


CASE 


Modification When One of Several Chil- 
dren Reaches Age 18. — While child support 
obligations ordered by a court terminate upon 
the child reaching age 18, unless the child is 
otherwise emancipated prior to reaching age 18 
or the trial court in its discretion continues to 
enforce the payment obligation after the child 
reaches age 18 and while the child is in primary 
or secondary school, when one of two or more 
minor children for whom support is ordered 
reaches age 18, and when the support ordered 
to be paid is not allocated as to each individual 
child, the supporting parent has no authority to 
unilaterally modify the amount of the child 
support payment. The supporting parent must 


Support Collection and Disbursement Unit” for 
“a clerk of superior court” substituted “the 
Unit” for “the clerk,” substituted “the Unit” for 
“them,” inserted “or the IV-D agency” twice, 


pay 


substituted “the clerk’s or IV-D agency’s” for 


“his” and made minor stylistic changes 
throughout. 
Legal Periodicals. — For article, “Using 


Hindsight to Change Child Support Obliga- 
tions: A Survey of Retroactive Modification and 
Reimbursement of Child Support in North 
Carolina,” see 10 Campbell L. Rev. 111 (1987). 


NOTES 


apply to the trial court for modification. Craig v. 
Craig, 103 N.C. App. 615, 406 S.E.2d 656 
(1991): 

Cases holding that where one of two minor 
children reaches the age of 18, a trial court may 
retroactively modify child support arrearages 
when equitable considerations exist which 
would create an injustice if modification is not 
allowed, were decided before this section be- 
came effective on October 1, 1987. Under this 
statute, if the supporting party is not disabled 
or incapacitated as provided by subdivision 
(a)(2), a past due, vested child support payment 
is subject to divestment only as provided by 
law, and if, but only if, a written motion is filed, 
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and due notice is given to all parties before the 
payment is due. Craig v. Craig, 103 N.C. App. 
615, 406 S.E.2d 656 (1991). 

Retroactive Modification of Support 
Payments. — Child support payments may 
not be reduced retroactively so as to grant relief 
from arrearages, absent a compelling reason. 
Van Nynatten v. Van Nynatten, 113 N.C. App. 
142, 438 S.E.2d 417 (1993). 

Expenses Already Incurred. — The Gen- 
eral Assembly did not intend to equate retroac- 
tive payments with expenses already incurred. 
Thus, this section was not applicable and did 
not require plaintiff to file a motion to modify 
the support order before the minor child was 
hospitalized and had incurred medical ex- 
penses. Lawrence v. Nantz, 115 N.C. App. 478, 
445 S.E.2d 87 (1994). 

Oral agreement to modify child support 
payments would not justify noncompliance 
with the statute, and an obligor parent would 
still be required to apply to the court before 
altering his payments. Van Nynatten v. Van 
Nynatten, 113 N.C. App. 142, 4388 S.E.2d 417 
(19938). 

Equitable Estoppel Did Not Bar Claim 
for Past Support. — Even assuming that on 
some set of facts equitable estoppel might prop- 
erly bar a claim for child support arrears, it was 
inapplicable where husband, seeking to rely on 
equitable estoppel could not show that, in good 
faith reliance on the conduct of his ex-wife, he 
had changed his position for the worse; the only 
change made in his position was the retention 
to his benefit of money owed for the support of 
his children. Griffin v. Griffin, 96 N.C. App. 324, 
385 S.H.2d 526 (1989). 

Where defendant made no motion for 
modification of a foreign support order, 
the North Carolina trial court was without 
authority to modify, in any way for any reason, 
past due child support payments; and defen- 
dant was not entitled to credit for any sums 
given directly to the child outside of the foreign 
support order. Pieper v. Pieper, 108 N.C. App. 
722, 425 S.E.2d 435 (1993). 

Modification Not Retroactive. — Where 
plaintiff filed her motion to modify the child 
support payments on March 27, 1991 and the 
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trial court entered an order on February 18, 
1993 increasing defendant’s child support obli- 
gation from $800 per month to $1,230 per 
month effective April 1, 1991, the trial court 
noted that on the the date this order was 
entered, the effective date of the time the pay- 
ments were to begin had passed and ordered 
defendant to pay $9,890 to the Clerk of Supe- 
rior Court representing the increase in child 
support payments for the months of April, 1991 
through February, 1993; because April, 1991 
was subsequent to the March 27, 1991 filing of 
the plaintiff's motion, the trial court’s order 
was not a retroactive modification. Mackins v. 
Mackins, 114 N.C. App. 538, 442 S.E.2d 352, 
cert. denied, 337 N.C. 694, 448 S.E.2d 527 
(1994). 

Evidence of Emergency Situation. — A 
child support payment may not be retroactively 
increased without evidence of some emergency 
situation that required the expenditure of sums 
in excess of the amount of child support paid. 
Mackins v. Mackins, 114 N.C. App. 538, 442 
S.E.2d 352, cert. denied, 337 N.C. 694, 448 
S.H.2d 527 (1994). 

Modification on Amount Accrued After 
Filing. — A trial court has the discretion to 
make a modification of a child support order 
effective from the date a petition to modify is 
filed as to support obligations that accrue after 
such date. Mackins v. Mackins, 114 N.C. App. 
538, 442 S.E.2d 352, cert. denied, 337 N.C. 694, 
448 §.E.2d 527 (1994). 

Interest may be awarded on child sup- 
port accruing on the date the complaint is 
filed. Taylor v. Taylor, 128 N.C. App. 180, 493 
S.E.2d 819 (1997). 

Applied in Williams v. Williams, 105 N.C. 
App. 615, 414 S.E.2d 80 (1992); Transylvania 
County Dep’t of Social Servs. v. Connolly, 115 
N.C. App. 34, 443 S.E.2d 892 (1994). 

Quoted in Tate v. Tate, 95 N.C. App. 774, 384 
S.E.2d 48 (1989); Sikes v. Sikes, 330 N.C. 595, 
411 S.E.2d 588 (1992); Snipes v. Snipes, 118 
N.C. App. 189, 454 S.E.2d 864 (1995). 

Cited in Kelly v. Otte, 123 N.C. App. 585, 474 
S.E.2d 131 (1996); Chused v. Chused, 131 N.C. 
App. 668, 508 S.E.2d 559 (1998). 


§ 50-13.11. (See editor’s note) Orders and agreements re- 
garding medical support and health insurance 
coverage for minor children. 


(a) The court may order a parent of a minor child or other responsible party 
to provide medical support for the child, or the parties may enter into a written 
agreement regarding medical support for the child. An order or agreement for 
medical support for the child may require one or both parties to pay the 
medical, hospital, dental, or other health care related expenses. 

(al) The court shall order the parent of a minor child or other responsible 
party to maintain health insurance for the benefit of the child when health 
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insurance is available at a reasonable cost. As used in this subsection, health 
insurance is considered reasonable in cost if it is employment related or other 
group health insurance, regardless of service delivery mechanism. The court 
may require one or both parties to maintain dental insurance. 

(b) The party ordered or under agreement to provide health insurance shall 
provide written notice of any change in the applicable insurance coverage to 
the other party. 

(c) The employer or insurer of the party required to provide health, hospital, 
and dental insurance shall release to the other party, upon written request, 
any information on a minor child’s insurance coverage that the employer or 
insurer may release to the party required to provide health, hospital, and 
dental insurance. 

(d) When a court order or agreement for health insurance is in effect, the 
signature of either party shall be valid authorization to the insurer to process 
an insurance claim on behalf of a minor child. 

(e) If the party who is required to provide health insurance fails to maintain 
the insurance coverage for the minor child, the party shall be liable for any 
health, hospital, or dental expenses incurred from the date of the court order 
or agreement that would have been covered by insurance if it had been in force. 

(f) When a noncustodial parent ordered to provide health insurance changes 
employment and health insurance coverage is available through the new 
employer, the obligee shall notify the new employer of the noncustodial 
parent’s obligation to provide health insurance for the child. Upon receipt of 
notice from the obligee, the new employer shall enroll the child in the 
employer’s health insurance plan. (1989 (Reg. Sess., 1990), c. 1067, s. 1; 1991, 
c. 419, s. 2; c. 761, s. 42; 1997-433, s. 3.1; 1998-17, s. 1.) 


Editor’s Note. — Session Laws 1989 (Reg. Session Laws 1998-17, s. 1 amended S.L. 


Sess., 1990), c. 1067, s. 4, made this section 
effective October 1, 1990, and applicable to 
court orders and written agreements entered 
on or after that date. 


1997-433, s. 11.3 to delete the June 30, 1998 
expiration date for all enactments and amend- 
ments made by S.L. 1997-438. 


CASE NOTES 


Cited in Lawrence v. Nantz, 115 N.C. App. 
478, 445 S.E.2d 87 (1994). 


OPINIONS OF ATTORNEY GENERAL 


Medical Child Support Provisions. — 
The medical child support enforcement provi- 
sions of House Bill 1563, 1993 (Reg. Sess., 
1994), N.C. Session Laws c. 644, are inapplica- 
ble to the North Carolina Teachers’ and State 
Employees’ Comprehensive Major Medical Plan 
and the governmental entities whose employ- 
ees and retirees, along with their dependents, 
are eligible for coverage under the Plan or its 
HMO option. Medical child support orders 


nonetheless may be enforced directly against 
State employees and retirees who fail to enroll, 
or maintain coverage for, their eligible depen- 
dent children under the State Health Plan in 
accordance with the provisions of §§ 50-13.4(h), 
50-13.9 and this section. See opinion of Attor- 
ney General to Patricia Crawford, Associate 
General Counsel, University of North Carolina 
at Chapel Hill, — N.C.A.G. — (August 10, 
1995). 
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§ 50-13.12. (See editor’s note) Forfeiture of licensing priv- 
ileges for failure to pay child support or for 
failure to comply with subpoena issued pursu- 
ant to child support or paternity establish- 
ment proceedings. 


(a) As used in this section, the term: 

(1) “Licensing board” means a department, division, agency, officer, board, 
or other unit of state government that issues hunting, fishing, 
trapping, drivers, or occupational licenses or licensing privileges. 

(2) “Licensing privilege” means the privilege of an individual to be 
authorized to engage in an activity as evidenced by hunting, fishing, 
or trapping licenses, regular and commercial drivers licenses, and 
occupational, professional, and business licenses. 

(3) “Obligee” means the individual or agency to whom a duty of support is 
owed or the individual’s legal representative. 

(4) “Obligor” means the individual who owes a duty to make child support 
payments under a court order. 

(5) “Occupational license” means a license, certificate, permit, registra- 
tion, or any other authorization issued by a licensing board that 
allows an obligor to engage in an occupation or profession. 

(b) Upon a finding by the district court judge that the obligor is willfully 
delinquent in child support payments equal to at least one month’s child 
support, or upon a finding that a person has willfully failed to comply with a 
subpoena issued pursuant to a child support or paternity establishment 
proceeding, and upon findings as to any specific licensing privileges held by the 
obligor or held by the person subject to the subpoena, the court may revoke 
some or all of such privileges until the obligor shall have paid the delinquent 
amount in full, or, as applicable, until the person subject to the subpoena has 
complied with the subpoena. The court may stay any such revocation pertain- 
ing to the obligor upon conditions requiring the obligor to make full payment 
of the delinquency over time. Any such stay shall further be conditioned upon 
the obligor’s maintenance of current child support. The court may stay the 
revocation pertaining to the person subject to the subpoena upon a finding that 
the person has complied with or is no longer subject to the subpoena. Upon an 
order revoking such privileges of an obligor that does not stay the revocation, 
the clerk of superior court shall notify the appropriate licensing board that the 
obligor is delinquent in child support payments and that the obligor’s licensing 
privileges are revoked until such time as the licensing board receives proof of 
certification by the clerk that the obligor is no longer delinquent in child 
support payments. Upon an order revoking such privileges of a person subject 
to the subpoena that does not stay the revocation, the clerk of superior court 
shall notify the appropriate licensing board that the person has failed to 
comply with the subpoena issued pursuant to a child support or paternity 
establishment proceeding and that the person’s licensing privileges are re- 
voked until such time as the licensing board receives proof of certification by 
the clerk that the person is in compliance with or no longer subject to the 
subpoena. 

(c) An obligor may file a request with the clerk of superior court for 
certification that the obligor is no longer delinquent in child support payments 
upon submission of proof satisfactory to the clerk that the obligor has paid the 
delinquent amount in full. A person whose licensing privileges have been 
revoked under subsection (b) of this section because of a willful failure to 
comply with a subpoena may file a request with the clerk of superior court for 
certification that the person has met the requirements of or is no longer subject 
to the subpoena. The clerk shall provide a form to be used for a request for 
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certification. If the clerk finds that the obligor has met the requirements for 
reinstatement under this subsection, then the clerk shall certify that the 
obligor is no longer delinquent and shall provide a copy of the certification to 
the obligor. Upon request of the obligor, the clerk shall mail a copy of the 
certification to the appropriate licensing board. If the clerk finds that the 
person whose licensing privileges have been revoked under subsection (b) of 
this section for failure to comply with a subpoena has complied with or is no 
longer subject to the subpoena, then the clerk shall certify that the person has 
met the requirements of or is no longer subject to the subpoena and shall 
provide a copy of the certification to the person. Upon request of the person, the 
clerk shall mail a copy of the certification to the appropriate licensing board. 

(d) If licensing privileges are revoked under this section, the obligor may 
petition the district court for a reinstatement of such privileges. The court may 
order the privileges reinstated conditioned upon full payment of the delin- 
quency over time. Any order allowing license reinstatement shall additionally 
require the obligor’s maintenance of current child support. If the licensing 
privileges of a person other than the obligor are revoked under this section for 
failure to comply with a subpoena, the person may petition the district court 
for reinstatement of the privileges. The court may order the privileges 
reinstated if the person has complied with or is no longer subject to the 
subpoena that, was the basis for revocation. Upon reinstatement under this 
subsection, the clerk of superior court shall certify that the obligor is no longer 
delinquent and provide a copy of the certification to the obligor. Upon request 
of the obligor, the clerk shall mail a copy of the certification to the appropriate 
licensing board. Upon reinstatement of the person whose licensing privileges 
were revoked based on failure to comply with a subpoena, the clerk of superior 
court shall certify that the person has complied with or is no longer subject to 
the subpoena. Upon request of the person whose licensing privileges are 
reinstated, the clerk shall mail a copy of the certification to the appropriate 
licensing board. 

(e) An obligor or other person whose licensing privileges are reinstated 
under this section may provide a copy of the certification set forth in either 
subsection (c) or (d) to each licensing agency to which the obligor or other 
person applies for reinstatement of licensing privileges. Upon request of the 
obligor or other person, the clerk shall mail a copy of the certification to the 
appropriate licensing board. Upon receipt of a copy of the certification, the 
licensing board shall reinstate the license. 

(f) Upon receipt of notification by the clerk that an obligor’s or other person’s 
licensing privileges are revoked pursuant to this section, the board shall note 
the revocation on its records and take all necessary steps to implement and 
enforce the revocation. These steps shall not include the board’s independent 
revocation process pursuant to Chapter 150B of the General Statutes, the 
Administrative Procedure Act, which process is replaced by the court process 
prescribed by this section. The revocation pertaining to an obligor shall remain 
in full force and effect until the board receives certification under this section 
that the obligor is no longer delinquent in child support payments. The 
revocation pertaining to the person whose licensing privileges were revoked on 
the basis of failure to comply with a subpoena shall remain in full force and 
effect until the board receives certification of reinstatement under subsection 
(d) of this section. (1995, c. 538, ss. 1, 1.1; 1997-433, s. 5.38; 1998-17, s. 1.) 


Editor’s Note. — Session Laws 1995, c. 538, Session Laws 1998-17, s. 1 amended S.L. 
s. 1, made this section effective July 1, 1996, 1997-433, s. 11.3 to delete the June 30, 1998 
and applicable to child support owed on or after expiration date for all enactments and amend- 
that date. ments made by S.L. 1997-433. 
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§§ 50-14, 50-15: Repealed by Session Laws 1967, c. 1152, s. 1. 


§ 50-16: Repealed by Session Laws 1967, c. 1152, s. 1; c. 1153, s. 1. 


Cross References. — As to action or pro- 
ceeding for custody of minor child, see $ 50- 
13.1 et seq. 


§ 50-16.1: (For continued applicability see editor’s note) Repealed by 
Session Laws 1995, c. 319, s. 1. 


Cross References. — For present defini- 
tions applicable to this Chapter, see § 50- 
16.1A. 

Editor’s Note. — Prior to the year 1872 
there was no statute regulating the question of 
alimony without divorce, but in this State it 
was held that this relief in proper cases could 
be granted by courts of equity. See Crews v. 
Crews, 175 N.C. 168, 95 S.E. 149 (1918). By 
Laws 1872, c. 193, the legislature provided for 
this relief, but in that act there was no provi- 
sion whereby the wife could obtain alimony 
during the determination of the issues involved 
in her suit. See Hodges v. Hodges, 82 N.C. 122 
(1880). In 1919, an amendment was added 
whereby the wife might apply for an allowance 
for her subsistence during the pendency of her 
main action. See Laws 1919, c. 24. 

Session Laws 1995, c. 319, which repealed 
this section, in section 12 provides that the act 
applies to civil motions filed on or after that 
date, and shall not apply to pending litigation, 
or to future motions in the cause seeking to 
modify orders or judgments in effect on October 
1, 1995. This section, prior to the repeal by 
Session Laws 1995, c. 319, read as follows: 
“Definitions. As used in the statutes relating 
to alimony and alimony pendente lite unless 
the context otherwise requires, the term: 

(1) ‘Alimony’ means payment for the sup- 
port and maintenance of a spouse, ei- 
ther in lump sum or on a continuing 
basis, ordered in an action for divorce, 
whether absolute or from bed and 
board, or an action for alimony without 
divorce. 

(2) ‘Alimony pendente lite’ means alimony 
ordered to be paid pending the final 
judgment of divorce in an action for 
divorce, whether absolute or from bed 
and board, or in an action for annul- 
ment, or on the merits in an action for 
alimony without divorce. 

(3) ‘Dependent spouse’ means a spouse, 
whether husband or wife, who is actu- 
ally substantially dependent upon the 
other spouse for his or her mainte- 
nance and support or is substantially 


in need of maintenance and support 
from the other spouse. 

(4) ‘Supporting spouse’ means a spouse, 
whether husband or wife, upon whom 
the other spouse is actually substan- 
tially dependent or from whom such 
other spouse is substantially in need of 
maintenance and support.” 

Legal Periodicals. — For article “Proposed 
Reforms in North Carolina Divorce Law,” see 8 
N.C. Cent. L.J. 35 (1976). 

For article dealing with marriage contracts 
as related to North Carolina law, see 13 Wake 
Forest L. Rev. 85 (1977). 

For survey of 1979 family law, see 58 N.C.L. 
Rev. 1471 (1980). 

For note on enforcement of separation agree- 
ments by specific performance, see 16 Wake 
Forest L. Rev. 117 (1980). 

For note on separability of support and prop- 
erty provisions in ambiguous separation agree- 
ments, see 16 Wake Forest L. Rev. 152 (1980). 

For article on the rights of individuals to 
control the distributional consequences of di- 
vorce by private contract and on the interests of 
the State in preserving its role as a third party 
to marriage and divorce, see 59 N.C.L. Rev. 819 
(1981). 

For survey of 1981 family law, see 60 N.C.L. 
Rev. 1879 (1982). 

For note, “Discarding the Dual Consent 
Judgment Approach in Family Law in Light of 
Walters v. Walters, 307 N.C. 381, 298 S.E.2d 
338 (1983),” see 20 Wake Forest L. Rev. 297 
(1984). 

For note, “Alimony Modification and Cohab- 
itation in North Carolina,” see 63 N.C.L. Rev. 
794 (1985). 

For 1984 survey, “Equitable Distribution 
Without Consideration of Marital Fault,” see 63 
N.C.L. Rev. 1204 (1985). 

For note, “The Contingent Fee Contract in 
Domestic Relations Cases,” see 7 Campbell L. 
Rev. 427 (1985). 

For comment, “Alimony Reform for North 
Carolina,” see 18 N.C. Cent. L.J. 87 (1989). 

For note, “Post-Separation Failure to Sup- 
port a Dependent Spouse as a Sole Ground for 
Alimony Despite the Absence of Marital Mis- 
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conduct Before Separation — Brown v. Brown,” 
see 15 Campbell L. Rev. 333 (1993). 

For note, “Kuder v. Schroeder: The North 
Carolina Court of Appeals Holds That a Profes- 
sional Education Is Not Within the Spousal 
Duty of Support,” see 72 N.C.L. Rev. 1784 
(1994). 
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For survey, “Termination of Lump Sum Ali- 
mony upon the Remarriage of a Dependent 
Spouse: Potts v. Tutterow,” see 73 N.C.L. Rev. 
2432 (1995). 


CASE NOTES 


I. In General. 

II. Alimony. 
III. Alimony Pendente Lite. 
IV. Dependent Spouse. 

V. Supporting Spouse. 


I. IN GENERAL. 


Editor’s Note. — Some of the cases cited 
below were decided under former § 50-16, 
which dealt with actions for alimony without 
divorce and some of the cases cited below were 
decided under former § 50-16-1. 

Sections 50-16.1 Through 50-16.10 Con- 
strued in Pari Materia. — The statutes cod- 
ified as §§ 50-16.1 through 50-16.10 all deal 
with the same subject matter, alimony, and are 
to be construed in pari materia. Rowe v. Rowe, 
305 N.C. 177, 287 S.E.2d 840 (1982). See also, 
Broughton v. Broughton, 58 N.C. App. 778, 294 
S.E.2d 772, cert. denied, 307 N.C. 269, 299 
S.E.2d 214 (1982). 

Jurisdiction Depends on Statute. — Ju- 
risdiction over the subject matter of divorce or 
an action for alimony without divorce is given 
only by statute. Hodges v. Hodges, 226 N.C. 
570, 39 S.E.2d 596 (1946). 

As to surrender of marital rights under 
this section by a properly drawn separation 
agreement, see Lane v. Scarborough, 19 N.C. 
App. 32, 198 S.E.2d 45, rev'd on other grounds, 
284 N.C. 407, 200 S.E.2d 622 (1973). 

Status of Spouses Presents Mixed Ques- 
tions of Law and Fact. — Determination of 
what constitutes a “dependent spouse” and 
what constitutes a “supporting spouse” requires 
an application of principles of statutory law to 
facts and involves mixed questions of law and 
fact. Peoples v. Peoples, 10 N.C. App. 402, 179 
S.E.2d 138 (1971). 

To Be Determined by Trial Judge. — The 
issues of who is a “dependent spouse” and who 
is a “supporting spouse,” within the meaning of 
this section, should be decided by the trial 
judge. Bennett v. Bennett, 24 N.C. App. 680, 
211 S.E.2d 835 (1975). 

Defendant was not entitled to a jury 
trial on the issue of supporting and dependent 
spouse status, since issues of who is a depen- 
dent spouse and who is a supporting spouse are 
mixed questions of law and fact which can best 
be determined by the trial judge when he sets 


the amount of permanent alimony. Vandiver v. 
Vandiver, 50 N.C. App. 319, 274 S.E.2d 248, 
cert. denied, 302 N.C. 734, 280 S.E.2d 449 
(1981). 

A supporting spouse is by definition 
married to a dependent spouse. Therefore, 
a determination that one spouse is a supporting 
spouse is a determination that the other is a 
dependent spouse and vice versa. Galloway v. 
Galloway, 40 N.C. App. 366, 253 S.E.2d 41 
(1979). 

Father was not entitled to accounting 
from mother for sums paid for child sup- 
port pursuant to consent judgment. Glenn vy. 
Glenn, 53 N.C. App. 515, 281 S.E.2d 88, cert. 
denied, 304 N.C. 390, 285 S.E.2d 832 (1981). 

Procedure Where Grounds for Alimony 
Are Asserted Simultaneously as Grounds 
for Divorce. — While it is true that the 
determination of dependency properly rests 
with the trial judge, and not with the jury, 
where the grounds asserted for alimony are 
asserted simultaneously as grounds for divorce, 
the right to alimony depends on the legal enti- 
tlement to divorce, regardless of financial de- 
pendency. The ordinary and correct procedure 
in such cases, therefore, is to allow the jury to 
render its verdict on the “fault” issues of di- 
vorce, and then and only then to move to a 
bench hearing on dependency and the proper 
amount, if any, of alimony. Long v. Long, 71 
N.C. App. 405, 322 S.E.2d 427 (1984). 

Consent Judgment Awarding Medical 
Expenses. — With the consent of the parties, 
the trial court, which has general jurisdiction of 
all domestic matters, could properly enter con- 
sent judgment, providing for payment of wife’s 
medical payments, even though it contained a 
provision which was outside of the pleadings. 
Davis v. Davis, 78 N.C. App. 464, 337 S.E.2d 
190 (1985), cert. denied, 316 N.C. 375, 342 
S.E.2d 893 (1986). 

Under consent judgment in which the court 
found as a fact that there were no claims for 
support or alimony pending between the par- 
ties and ordered plaintiff to pay all necessary 
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and reasonable medical expenses incurred by 
defendant, parties did not intend for medical 
expenses to constitute alimony payments; thus, 
the trial court erred in entering judgment ex 
meru motu declaring portions of consent judg- 
ment null and void and unenforceable ab initio 
and in striking them. Davis v. Davis, 78 N.C. 
App. 464, 337 S.E.2d 190 (1985), cert. denied, 
316 N.C. 375, 342 S.E.2d 893 (1986). 

Applied in In re McCraw Children, 3 N.C. 
App. 390, 165 S.E.2d 1 (1969); Little v. Little, 9 
N.C. App. 361, 176 S.E.2d 521 (1970); Mitchell 
v. Mitchell, 12 N.C. App. 54, 182 S.E.2d 627 
(1971); Crouch v. Crouch, 14 N.C. App. 49, 187 
S.E.2d 348 (1972); Rickert v. Rickert, 282 N.C. 
373, 193 S.E.2d 79 (1972); Therrell v. Therrell, 
19 N.C. App. 321, 198 S.E.2d 776 (1973); Ross v. 
Ross, 33 N.C. App. 447, 235 S.E.2d 405 (1977); 
Love v. Love, 41 N.C. App. 308, 254 S.E.2d 642 
(1979); Fogleman v. Fogleman, 41 N.C. App. 
597, 255 S.E.2d 269 (1979); Robbins v. Robbins, 
43 N.C. App. 488, 259 S.E.2d 353 (1979); Harris 
v. Harris, 58 N.C. App. 314, 394 S.EH.2d 602 
(1982); Gray v. Snyder, 704 F.2d 709 (4th Cir. 
1983); Roberts v. Roberts, 68 N.C. App. 163, 314 
S.E.2d 781 (1984); Gilbert v. Gilbert, 71 N.C. 
App. 160, 321 S.E.2d 455 (1984); Adams v. 
Adams, 92 N.C. App. 274, 374 S.E.2d 450 
(1988); Cunningham v. Cunningham, 345 N.C. 
430, 480 S.E.2d 403 (1997). 

Quoted in In re Cox, 17 N.C. App. 687, 195 
S.E.2d 132 (1973); Orren v. Orren, 25 N.C. App. 
106, 212 S.E.2d 394 (1975); Williams v. Will- 
iams, 42 N.C. App. 163, 256 S.E.2d 401 (1979); 
Mims v. Mims, 305 N.C. 41, 286 S.E.2d 779 
(1982); Hunt v. Hunt, 112 N.C. App. 722, 4386 
S.E.2d 856 (1993); Wyatt v. Hollifield, 114 N.C. 
App. 352, 442 S.E.2d 149 (1994). 

Stated in Gardner v. Gardner, 40 N.C. App. 
304, 252)..5.E.2d, .867), (1979); Fungaroli., vy. 
Fungaroli, 53 N.C. App. 270, 280 S.E.2d 787 
(1981). 

Cited in Blake v. Blake, 6 N.C. App. 410, 170 
S.E.2d 87 (1969); Blair v. Blair, 8 N.C. App. 61, 
173 S.E.2d 513 (1970); Brandon v. Brandon, 10 
N.C. Appy .400e dal C9) oO 2d) AT. pL OGL): 
McConnell v. McConnell, 11 N.C. App. 198, 180 
S.E.2d 465 (1971); Hill v. Hill, 138 N.C. App. 641, 
186 S.E.2d 665 (1972); Greene v. Greene, 15 
N.C. App. 314, 190 S.E.2d 258 (1972); Collins v. 
Collins, 18 N.C. App. 45, 196 S.E.2d 282 (1973); 
Privette v. Privette, 30 N.C. App. 305, 227 
S.E.2d 137 (1976); Reid v. Reid, 32 N.C. App. 
750, 233 S.E.2d 620 (1977); Elmwood _ vy. 
Elmwood, 295 N.C. 168, 244 S.E.2d 668 (1978); 
Davis v. Davis, 35 N.C. App. 111, 240 S.E.2d 
488 (1978); Steele v. Steele, 36 N.C. App. 601, 
244 S.E.2d 466 (1978); Hamilton v. Hamilton, 
36 N.C. App. 755, 245 S.E.2d 399 (1978); Rob- 
erts v. Roberts, 38 N.C. App. 295, 248 S.E.2d 85 
(1978); Cavendish v. Cavendish, 38 N.C. App. 
577,, 248.S.E.2d 340.1978): .. Hamilton. vy, 
Hamilton, 296 N.C. 574, 251 S.E.2d 441 (1979); 
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Jones v. Jones, 42 N.C. App. 467, 256 S.E.2d 
474 (1979); Southern v. Southern, 43 N.C. App. 
159, 258 S.E.2d 422 (1979); Wilhelm  v. 
Wilhelm, 43 N.C. App. 549, 259 S.E.2d 319 
(1979); Newsome v. Newsome, 43 N.C. App. 
580, 259 S.E.2d 577 (1979); Allison v. Allison, 51 
N.C. App. 622, 277 S.E.2d 551 (1981); Rowe v. 
Rowe, 52 N.C. App. 646, 280 S.E.2d 182 (1981); 
Walters v. Walters, 54 N.C. App. 545, 284 
S.E.2d 151 (1981); Barr v. Barr, 55 N.C. App. 
217, 284 S.E.2d 762 (1981); Quick v. Quick, 305 
N.C. 446, 290 S.E.2d 653 (1982); Henderson v. 
Henderson, 307 N.C. 401, 298 S.E.2d 345 
(1983); Coleman v. Coleman, 74 N.C. App. 494, 
328 S.E.2d 871 (1985); Michael v. Michael, 77 
N.C. App. 841, 336 S.E.2d 414 (1985); North 
Carolina Baptist Hosps. v. Harris, 319 N.C. 
347, 354 S.E.2d 471 (1987); Weaver v. Weaver, 
88 N.C. App. 634, 364 S.E.2d 706 (1988); 
Shoffner v. Shoffner, 91 N.C. App. 399, 371 
S.E.2d 749 (1988); Rudisill v. Rudisill, 102 N.C. 
App. 280, 401 S.E.2d 818 (1991); Caldwell v. 
Caldwell, 103 N.C. App. 380, 405 S.E.2d 588 
(1991); Rogers v. Rogers, 111 N.C. App. 606, 432 
S.E.2d 907 (1993); Potts v. Tutterow, 114 N.C. 
App. 360, 442 S.E.2d 90 (1994), aff’d, 340 N.C. 
97, 455 S.E.2d 156, reh’g denied, 340 N.C. 364, 
458 S.E.2d 189 (1995). 


II. ALIMONY. 


As to meaning of “alimony,” see Rogers v. 
Vines, 28 N.C. 293 (1846); Taylor v. Taylor, 93 
N.C. 418 (1885). 

Subdivision (1) Contemplates “Perma- 
nent Alimony”. — While the word “perma- 
nent” is not included in the definition of “alimo- 
ny” in subdivision (1) of this section, the 
definition obviously contemplates what is com- 
monly referred to as “permanent alimony.” Wil- 
liams v. Williams, 299 N.C. 174, 261 S.E.2d 849 
(1980). 

Intent to Include Lump Sum Awards. — 
The legislature clearly intended to include 
lump sum awards as well as periodic support in 
the statutory definition of alimony. McCall v. 
Harris, 55 N.C. App. 390, 285 S.E.2d 335, cert. 
denied, 305 N.C. 301, 290 S.E.2d 703 (1982). 

Trial judge may award alimony in a 
lump payment or monthly payments. Aus- 
tin v. Austin, 12 N.C. App. 390, 183 S.E.2d 428 
(1971). 

Or May Combine Forms of Payment. — 
The fact that a trial judge used a combination of 
both a lump sum payment and a continuing 
monthly payment for alimony does not consti- 
tute an abuse of discretion. Austin v. Austin, 12 
N.C. App. 390, 183 S.E.2d 428 (1971). 

An award of alimony for specified pe- 
riod only is indubitably alimony in gross 
or “lump sum _ alimony.” Whitesell  v. 
Whitesell, 59 N.C. App. 552, 297 S.E.2d 172 
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(1982), cert. denied, 307 N.C. 583, 299 S.E.2d 
653 (1983). 

Award of Alimony Upheld. — Where the 
record revealed sufficient substantial evidence 
to permit a jury to find (1) that plaintiff was a 
“supporting spouse” and defendant was a “de- 
pendent spouse” as defined in this section, and 
(2) that plaintiff had abandoned defendant and 
willfully failed to provide her with necessary 
subsistence according to his means and condi- 
tions, so as to render her condition intolerable 
and her life burdensome, these permissible 
findings would support an award of alimony. 
Garner v. Garner, 10 N.C. App. 286, 178 S.E.2d 
94 (1970). 

As to the purpose and effect of former 
§ 50-16, relating to alimony without divorce 
and custody of the children of the parties, see 
McFetters v. McFetters, 219 N.C. 731, 14 
S.E.2d 833 (1941); Oldham v. Oldham, 225 N.C. 
476, 35 S.E.2d 332 (1945); Reece v. Reece, 232 
N.C. 95, 59 S.E.2d 363 (1950); Bateman v. 
Bateman, 233 N.C. 357, 64 S.E.2d 156 (1951); 
Fogartie v. Fogartie, 236 N.C. 188, 72 S.E.2d 
226 (1952); Yow v. Yow, 243 N.C. 79, 89 S.E.2d 
867 (1955); Richardson v. Richardson, 268 N.C. 
538, 151 S.E.2d 12 (1966); Myers v. Myers, 270 
N.C. 263, 154 S.E.2d 84 (1967). 


il. ALIMONY PENDENTE LITE. 


The right of a wife to subsistence pend- 
ing trial and to attorneys’ fees was derived 
from the common law. Little v. Little, 12 N.C. 
App. 358, 183 S.E.2d 278 (1971). 

Purpose of Pendente Lite Awards. — The 
remedy of subsistence and counsel fees 
pendente lite is intended to enable the wife to 
maintain herself according to her station in life 
and employ counsel to meet her husband at 
trial upon substantially equal terms. Little v. 
Little, 12 N.C. App. 353, 183 S.E.2d 278 (1971). 

Amount of subsistence and counsel fees 
pendente lite is within the discretion of 
the court, but this discretion is limited by the 
factual conditions. Little v. Little, 12 N.C. App. 
353, 183 S.E.2d 278 (1971). 

Pendente Lite Order Cannot Set Up Sav- 
ings Account. — A pendente lite order is 
intended to go no further than provide subsis- 
tence and counsel fees pending the litigation. It 
cannot set up a savings account in favor of the 
plaintiff. Such is not the purpose and it cannot 
be made the effect of an order. Yearwood v. 
Yearwood, 287 N.C. 254, 214 S.E.2d 95 (1975). 


IV. DEPENDENT SPOUSE. 


Construction With Other Sections. — 
Whether a spouse is substantially in need of 
maintenance and support as defined by 
§ former 50-16.1(3) is determined by constru- 
ing this statute in pari material with the terms 
of former § 50-16.5 which prescribed factors for 
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the trial court to consider in determining the 
amount of alimony. Fink v. Fink, 120 N.C. App. 
412, 462 S.E.2d 844 (1995). 

To be entitled to alimony, alimony 
pendente lite, or counsel fees, spouse must 
be a dependent spouse. Little v. Little, 18 
N.C. App. 311, 196 S.E.2d 562 (1973). 

This section keys all awards, in the nature of 
permanent alimony and alimony pendente lite, 
to a spouse who is a dependent spouse within 
the meaning of subdivision (3). Hinton v. 
Hinton, 17 N.C. App. 715, 195 S.E.2d 319 
(1973). 

To be entitled to alimony, a spouse must not 
only have one of the grounds set forth in § 50- 
16.2, he or she must also be a “dependent 
spouse.” Talent v. Talent, 76 N.C. App. 545, 334 
S.E.2d 256 (1985). 

For a discussion of the legislative intent 
as to judicial determinations of depen- 
dency under subdivision (3) of this section in 
light of § 59-16.5, see Williams v. Williams, 299 
N.C. 174, 261 S.E.2d 849 (1980). 

“Dependent Spouse” Need Not Be Un- 
able to Exist Without Other Spouse. — In 
order to be a “dependent spouse” for the pur- 
pose of receiving alimony pendente lite, one 
does not have to be unable to exist without the 
aid of the other spouse. Peeler v. Peeler, 7 N.C. 
App. 456, 172 S.E.2d 915 (1970), overruled on 
other grounds, Stephenson v. Stephenson, 55 
N.C. App. 250, 285 S.E.2d 281 (1981); Sprinkle 
v. Sprinkle, 17 N.C. App. 175, 193 S.E.2d 468 
(1972). 

But Must Be Unable to Maintain Accus- 
tomed Standard of Living. — The legislative 
intent in the use of the phrase “actually sub- 
stantially dependent” in subdivision (4) of this 
section is clear. This term implies that the 
spouse seeking alimony must have actual de- 
pendence on the other in order to maintain 
standard of living in the manner to which that 
spouse had become accustomed during the last 
several years prior to separation. Thus, to qual- 
ify as a “dependent spouse” under subdivision 
(3) of this section, one must be actually without 
the means of providing for his or her accus- 
tomed standard of living. Williams v. Williams, 
299 N.C. 174, 261 S.E.2d 849 (1980); Knott v. 
Knott, 52 N.C. App. 548, 279 S.E.2d 72 (1981). 

The term “accustomed standard of liv- 
ing of the parties” in § 50-16.5(a) completes 
the contemplated legislative meaning of “main- 
tenance and support” in subdivision (3) of this 
section. The latter phrase clearly means more 
than a level of mere economic survival. Plainly 
it contemplates the economic standard estab- 
lished by the marital partnership for the family 
unit during the years in which the marital 
contract was intact. It anticipates that alimony, 
to the extent it can possibly do so, shall sustain 
that standard of living for the dependent 
spouse to which the parties together became 
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accustomed. Williams v. Williams, 299 N.C. 
174, 261 S.E.2d 849 (1980); Knott v. Knott, 52 
N.C. App. 548, 279 S.E.2d 72 (1981). 

When One Is a Dependent Spouse. — The 
dependency of the spouse asserting the claim 
may be established by proof that such spouse is 
either (a) actually substantially dependent 
upon the other spouse for his or her mainte- 
nance and support, or (b) substantially in need 
of maintenance and support from the other 
spouse. Peoples v. Peoples, 10 N.C. App. 402, 
179 S.E.2d 138 (1971); Sprinkle v. Sprinkle, 17 
N.C. App. 175, 193 S.E.2d 468 (1972); Manning 
v. Manning, 20 N.C. App. 149, 201 S.E.2d 46 
(1973); Loflin v. Loflin, 25 N.C. App. 103, 212 
S.E.2d 403 (1975). 

Determination that one is a “dependent 
spouse” within the meaning of subdivision (3) of 
this section is a consequence of two or more 
related propositions taken as premises, one 
being the fact that the relationship of spouse 
exists, and the other consisting of at least the 
finding that one of the two alternatives in 
subdivision (3) is a fact. Peoples v. Peoples, 10 
N.C. App. 402, 179 S.E.2d 138 (1971); Presson 
v. Presson, 13 N.C. App. 81, 185 S.E.2d 17 
(1971); Manning v. Manning, 20 N.C. App. 149, 
201 S.E.2d 46 (1973). 

To find that one is a dependent spouse the 
trial court must make findings of fact sufficient 
to show (1) that a marital relationship between 
the parties exists; (2) either (a) that the spouse 
is actually substantially dependent upon the 
other spouse for his or her maintenance and 
support, or (b) that the spouse is substantially 
in need of maintenance and support from the 
other spouse; and (3) that the supporting 
spouse is capable of making the payments re- 
quired. Little v. Little, 18 N.C. App. 311, 196 
S.E.2d 562 (1973). 

In determining whether one qualifies as a 
dependent spouse under subdivision (3) of this 
section, as well as in determining the amount of 
alimony to be awarded, the courts must con- 
sider the factors enumerated in § 50-16.5, the 
section for determining the amount of alimony. 
These factors include the estates, earnings, 
earning capacity, condition, and accustomed 
standard of living of the parties, and other facts 
of the particular case. Beaman v. Beaman, 77 
N.C. App. 717, 336 S.E.2d 129 (1985). 

To properly find a spouse dependent the court 
need only find that the spouse’s reasonable 
monthly expenses exceed her monthly income 
and that the party has no other means with 
which to meet those expenses. Beaman v. 
Beaman, 77 N.C. App. 717, 336 S.E.2d 129 
(1985). 

Lack of Capacity or Reasonable Oppor- 
tunity May Render Spouse Dependent. — 
A wife is actually substantially dependent upon 
her husband for her maintenance and support 
or in substantial need of support by him if she 
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is incapable of adequately providing for herself 
or is capable of adequately providing for herself 
but does not have a reasonable opportunity to 
do so. Galloway v. Galloway, 40 N.C. App. 366, 
253 S.E.2d 41 (1979). 

Where the trial court in an action for alimony 
pendente lite and permanent alimony found 
that plaintiff wife had been gainfully employed 
prior to her marriage to defendant and was 
“able-bodied, intelligent and capable to find 
employment,” this finding was not sufficient to 
support the trial court’s conclusion that plain- 
tiff was not a dependent spouse within the 
meaning of subdivision (3) of this section, as it 
did not include a finding that the plaintiff had a 
reasonable opportunity but did not adequately 
support herself. Galloway v. Galloway, 40 N.C. 
App. 366, 253 S.E.2d 41 (1979). 

Accustomed Standard of Living Is De- 
terminative. — It is not necessary that a 
spouse be reduced to penury to be considered 
dependent; the accustomed standard of living is 
the proper measure. Long v. Long, 71 N.C. App. 
405, 322 S.E.2d 427 (1984). 

For a spouse to be “actually substan- 
tially dependent”, he or she must have actual 
dependence on the other in order to maintain 
the standard of living to which he or she be- 
came accustomed during the last several years 
prior to the spouses’ separation. To determine 
whether such actual dependence exists, the 
trial court must evaluate the parties’ incomes 
and expenses measured by the standard of 
living of the family as a unit. Talent v. Talent, 
76 N.C. App. 545, 334 S.E.2d 256 (1985). 

“Actually substantially dependent” means 
that the spouse seeking alimony must be actu- 
ally dependent upon the other in order to main- 
tain a standard of living in the manner to which 
that spouse had become accustomed during the 
last several years prior to separation. Patterson 
v. Patterson, 81 N.C. App. 255, 343 S.E.2d 595 
(1986); Lamb v. Lamb, 103 N.C. App. 541, 406 
S.E.2d 622 (1991). 

A spouse is “actually substantially depen- 
dent” if he or she is without the means to 
provide for his or her accustomed standard of 
living. Phillips v. Phillips, 83 N.C. App. 228, 349 
S.E.2d 397 (1986). 

The term “actually substantially dependent,” 
as used in the first portion of the definition in 
subdivision (3), means that the spouse seeking 
alimony must have actual dependence on the 
other in order to maintain the standard of 
living in the manner to which that spouse 
became accustomed during the last several 
years prior to separation; thus to qualify as a 
dependent spouse under that portion of subdi- 
vision (3), the spouse seeking alimony must be 
actually without means for providing for his or 
her accustomed standard of living. Caldwell v. 
Caldwell, 82 N.C. App. 225, 356 S.E.2d 821, 
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cert. denied, 320 N.C. 791, 361 S.E.2d 72 
(1987). 

Absent Actual Dependence, Issue Is Sub- 
stantial Need of Maintenance. — If the 
court determines that one spouse is not actu- 
ally dependent on the other for such support, 
the court must then determine if one spouse is 
“substantially in need of maintenance and sup- 
port” from the other, i.e., whether one spouse 
would be unable to maintain his or her accus- 
tomed standard of living, established prior to 
separation, without financial contribution from 
the other. In doing so, the court must determine 
and consider the following: (1) The standard of 
living, socially and economically, to which the 
parties as a family unit became accustomed 
during the several years prior to their separa- 
tion; (2) the present earnings, prospective earn- 
ing capacity, and any other condition, such as 
health, of each spouse at the time of the hear- 
ing; (3) whether the spouse seeking alimony 
has a demonstrated need for financial contribu- 
tion from the other spouse in order to maintain 
the parties’ accustomed standard of living, tak- 
ing into consideration the spouse’s reasonable 
expenses in light of that standard of living; and 
(4) the financial worth or “estate” of both 
spouses. The court must also consider fault and 
other facts of the particular case such as the 
length of the marriage and the. contribution 
made by each spouse to the financial status of 
the family over the years. Talent v. Talent, 76 
N.C. App. 545, 334 S.E.2d 256 (1985). 

Even if a spouse is not actually substantially 
dependent, he or she is nevertheless a depen- 
dent spouse under the second part of the defi- 
nition of subdivision (3) of this section if, con- 
sidering the parties’ earnings, earning capacity, 
estates, and other factors, the spouse seeking 
alimony demonstrates the need for financial 
contribution from the other spouse to maintain 
his or her accustomed standard of living. 
Phillips v. Phillips, 83 N.C. App. 228, 349 
S.E.2d 397 (1986). 

The test of being “substantially in need” 
refers to something less than being “actu- 
ally substantially dependent.” The analysis 
under this test is much more extensive and 
requires detailed and specific findings by the 
trial court. Patterson v. Patterson, 81 N.C. App. 
255, 343 S.E.2d 595 (1986). 

And Even Spouse Who Is Not “Actually 
Substantially Dependent” May Be Sub- 
stantially in Need. — Even where a spouse is 
not “actually substantially dependent,” the 
spouse may be a dependent spouse under the 
second part of subdivision (3) of this section if 
he or she is substantially in need of mainte- 
nance and support, the meaning of which is 
determined by construing this statute in pari 
materia with the terms of § 50-16.5. Lamb v. 
Lamb, 103 N.C. App. 541, 406 S.E.2d 622 
(1991). 
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The phrase “substantially in need of” 
requires the spouse seeking alimony to estab- 
lish that he or she would be unable to maintain 
his or her accustomed standard of living (estab- 
lished prior to separation) without financial 
contribution from the other. Patterson v. 
Patterson, 81 N.C. App. 255, 343 S.E.2d 595 
(1986). 

Maintenance of Accustomed Standard of 
Living by Borrowing. — The fact that a 
spouse can maintain his or her accustomed 
standard of living, by whatever means, pending 
the outcome of alimony litigation, does not 
determine the dependent spouse-supporting 
spouse issue. A finding that a spouse was forced 
to borrow substantial funds in order to main- 
tain her accustomed standard of living would 
ordinarily lead to the conclusion that she was a 
dependent spouse. Long v. Long, 71 N.C. App. 
405, 322 S.E.2d 427 (1984). 

Whether Spouse Is “Dependent” or “Sup- 
porting” Must Be Based on Findings. — 
The conclusions made by the court as to 
whether a spouse is “dependent” or “support- 
ing” must be based on findings of fact suffi- 
ciently specific to indicate that the court prop- 
erly considered the factors. In the absence of 
such findings, appellate courts cannot appro- 
priately determine whether the order of the 
trial court is adequately supported by compe- 
tent evidence, and therefore such an order 
must be vacated and the case remanded for 
necessary findings. It is not enough that there 
is evidence in the record from which such 
findings could have been made because it is for 
the trial court, and not the appellate court, to 
determine what facts are established by the 
evidence. Talent v. Talent, 76 N.C. App. 545, 
334 S.E.2d 256 (1985). 

Findings that plaintiff wife worked and 
had a separate income did not preclude the 
trial court from determining that plaintiff was 
a dependent spouse and that defendant was a 
supporting spouse, where there was plenary 
evidence to show that wife was substantially 
dependent upon defendant and in substantial 
need of his support. Radford v. Radford, 7 N.C. 
App. 569, 172 S.E.2d 897 (1970). 

A finding that the wife is unemployed 
and that she has no income is not sufficient, 
where the sparse record does not foreclose the 
possibilities suggested in subdivision (3) of this 
section that the wife may be dependent upon 
and supported by someone other than her hus- 
band or that she may not need any support at 
all. Manning v. Manning, 20 N.C. App. 149, 201 
S.E.2d 46 (1973). 

Burden of proving dependency is upon 
the spouse asserting the claim for alimony 
or alimony pendente lite. Loflin v. Loflin, 25 
N.C. App. 1038, 212 S.E.2d 403 (1975). 

This section looks first to the ability of the 
spouses to maintain the standard of living to 
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which they have become accustomed during the 
last years of the marriage. The burden on the 
applicant for alimony is to show the accus- 
tomed standard of living and lack of means to 
maintain that standard. Only then does the 
ability of the other spouse to pay become sig- 
nificant. Long v. Long, 71 N.C. App. 405, 322 
S.E.2d 427 (1984). 

The trial court must evaluate the par- 
ties’ income and expenses measured by the 
standard of living of the family as a unit in 
order to determine if a spouse is “actually 
substantially dependent.” Lamb v. Lamb, 103 
N.C. App. 541, 406 S.E.2d 622 (1991). 

Discretion of Trial Court. — Once a trial 
court determines that a spouse is dependent 
and is entitled to alimony, its award will not be 
disturbed on appeal absent a showing of abuse 
of discretion. Phillips v. Phillips, 83 N.C. App. 
228, 349 S.E.2d 397 (1986). 

Spouse Not Dependent. — Where there 
was no showing that plaintiff had a substantial 
need for support from defendant or to maintain 
plaintiff’s accustomed station in life, she was in 
no sense a dependent spouse within the mean- 
ing of subdivision (3) of this section. Lemons v. 
Lemons, 22 N.C. App. 303, 206 S.E.2d 327 
(1974). 

Trial court’s conclusion that plaintiff wife 
was the “dependent spouse” entitled to support 
was not supported by findings of fact where the 
court found that defendant husband’s income 
was “very significantly lower than same [had] 
been in the past” and also that plaintiff was 
“unable to continue to maintain her accus- 
tomed station in life,” but there was no finding 
or evidence that defendant deliberately depress 
his income in an effort to avoid his obligations, 
and it was apparent that the trial court disre- 
garded defendant’s own inability to maintain 
the station in life to which he was formerly 
accustomed in its determination of dependency. 
Taylor v. Taylor, 46 N.C. App. 438, 265 S.E.2d 
626 (1980). 

Findings of fact supported by competent evi- 
dence of record fully supported the trial judge’s 
conclusion that plaintiff was no longer a “de- 
pendent spouse”, which conclusion supported 
his order terminating defendant’s spousal sup- 
port obligations, as only a “dependent spouse” 
is entitled to alimony. Marks v. Marks, 316 N.C. 
447, 342 S.E.2d 859 (1986). 

Where the uncontradicted evidence disclosed 
that the year before the parties separated, the 
plaintiff had an income of $18,339.97 and the 
defendant had an income of $20,475.11, and the 
year they separated, the plaintiff’s income was 
$19,301.46 and the defendant’s income was 
$24,447.26, and that during the last year that 
they lived together, they maintained separate 
bank accounts and divided household expenses, 
evidence did not support the ultimate finding 
that the plaintiff was substantially and mate- 
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rially dependent upon the defendant for her 
support and maintenance, and the trial court 
erred in awarding the plaintiff alimony. 
Caldwell v. Caldwell, 82 N.C. App. 225, 356 
S.E.2d 821, cert. denied, 320 N.C. 791, 361 
S.E.2d 72 (1987). 

Trial court did not err by finding wife’s plead- 
ings were insufficient on their face and dismiss- 
ing her action for alimony pendente lite; plain- 
tiff asserted in her complaint that she was a 
“dependent spouse,” but the only support she 
offered for this conclusion was evidence of her 
husband’s salary and she did not present any 
evidence that she needed assistance to subsist 
during the prosecution or defense of the suit. 
Shook v. Shook, 95 N.C. App. 578, 383 S.E.2d 
405 (1989), cert. denied, 326 N.C. 50, 389 
S.E.2d 94 (1990). | 

Spouse Held Dependent. — Where defen- 
dant had not been regularly employed for 18 or 
19 years prior to the separation and was com- 
pletely supported by her husband, and her time 
was devoted to housework and rearing her 
children, it was clear from this evidence that 
plaintiff was a dependent spouse within the 
purview of subdivision (3) of this section. 
Hudson v. Hudson, 21 N.C. App. 412, 204 
S.E.2d 697 (1974). 

Where the evidence was not such as to re- 
quire the court to find that defendant was 
capable of earning far greater income than she 
currently earned and showed that for the last 
five years of the parties’ marriage defendant 
had earned insufficient income to meet her 
reasonable needs, there was sufficient evidence 
to support the court’s conclusion that defendant 
was a dependent spouse, and the court’s find- 
ings that plaintiff’s net monthly income was 
$1,753 and that his reasonable expenses were 
$1,242 were sufficient to support the conclusion 
that plaintiff was a supporting spouse. Beaman 
v. Beaman, 77 N.C. App. 717, 336 S.E.2d 129 
(1985). 

Where plaintiff’s budget of $2800 per month 
was both reasonable and commensurate with 
the standard of living which the couple main- 
tained prior to the date of the separation, 
plaintiff had no income producing assets, but 
earned a net income of $1353 per month, and 
defendant’s gross income was nearly four times 
that of plaintiff, these findings supported trial 
court’s determination that plaintiff was a de- 
pendent spouse and that defendant was a sup- 
porting spouse. Ellinwood v. Ellinwood, 94 N.C. 
App. 682, 381 S.E.2d 162 (1989). 


V. SUPPORTING SPOUSE. 


“Supporting Spouse” Defined. — A “sup- 
porting spouse” is a spouse, whether husband 
or wife, upon whom the other spouse is actually 
substantially dependent or from whom such 
other spouse is substantially in need of main- 
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tenance and support. A spouse meets the defi- 
nition if he or she qualifies under either test, 
which essentially is the same as that applied 
for “dependent spouse.” The primary issue is 
not the supporting spouse’s ability to pay, but 
whether the spouse seeking alimony is a depen- 
dent spouse. Long v. Long, 71 N.C. App. 405, 
322 S.E.2d 427 (1984). 

Determination that one is a “supporting 
spouse” within the meaning of subdivision (4) 
of this section is a consequence of two or more 
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related propositions taken as premises, one 
being that the relationship of spouse exists, and 
the other consisting of the finding that one of 
the three (now two) alternatives in subdivision 
(4) is a fact. Peoples v. Peoples, 10 N.C. App. 
402, 179 S.E.2d 138 (1971). 

As to the former presumption in subdivi- 
sion (4) of this section, prior to its amendment 
in 1981, that the husband was the “supporting 
spouse,” see Rayle v. Rayle, 20 N.C. App. 594, 
202 S.E.2d 286 (1974). 


§ 50-16.1A. (For applicability see editor’s note) Defini- 


tions. 


As used in this Chapter, unless the context clearly requires otherwise, the 


following definitions apply: 


(1) “Alimony” means an order for payment for the support and mainte- 
nance of a spouse or former spouse, periodically or in a lump sum, for 
a specified or for an indefinite term, ordered in an action for divorce, 
whether absolute or from bed and board, or in an action for alimony 


without divorce. 


(2) “Dependent spouse” means a spouse, whether husband or wife, who is 
actually substantially dependent upon the other spouse for his or her 
maintenance and support or is substantially in need of maintenance 
and support from the other spouse. 

(3) “Marital misconduct” means any of the following acts that occur 
during the marriage and prior to or on the date of separation: 

a. Illicit sexual behavior. For the purpose of this section, illicit sexual 
behavior means acts of sexual or deviate sexual intercourse, 
deviate sexual acts, or sexual acts defined in G.S. 14-27.1(4), 
voluntarily engaged in by a spouse with someone other than the 


other spouse; 


b. Involuntary separation of the spouses in consequence of a criminal 
act committed prior to the proceeding in which alimony is sought; 


oaQ.o 


spouse; 


. Abandonment of the other spouse; 
. Malicious turning out-of-doors of the other spouse; 
. Cruel or barbarous treatment endangering the life of the other 


f. Indignities rendering the condition of the other spouse intolerable 


and life burdensome; 


g. Reckless spending of the income of either party, or the destruction, 
waste, diversion, or concealment of assets; 

h. Excessive use of alcohol or drugs so as to render the condition of 
the other spouse intolerable and life burdensome; 

i. Willful failure to provide necessary subsistence according to one’s 
means and condition so as to render the condition of the other 
spouse intolerable and life burdensome. 

(8a) through (38d) Reserved for future codification purposes. 

(3e) “Payor” means any payor, including any federal, State, or local 
governmental unit, of disposable income to an obligor. When the payor 
is an employer, payor means employer as defined under 20 U.S.C. 
§ 203(d) of the Fair Labor Standards Act. 

(4) “Postseparation support” means spousal support to be paid until the 
earlier of either the date specified in the order of postseparation 
support, or an order awarding or denying alimony. Postseparation 
support may be ordered in an action for divorce, whether absolute or 
from bed and board, for annulment, or for alimony without divorce. 
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(5) “Supporting spouse” means a spouse, whether husband or wife, upon 
whom the other spouse is actually substantially dependent for main- 
tenance and support or from whom such spouse is substantially in 
need of maintenance and support. (1995, c. 319, s. 2; 1998-176, s. 8.) 


Editor’s Note. — Session Laws 1995, c. 319, 
s. 12, provides that this section becomes effec- 
tive October 1, 1995, is applicable to civil ac- 
tions filed on or after that date, and is not 
applicable to pending litigation or future mo- 
tions in the cause seeking to modify orders or 
judgments in effect on that date. 

Session Laws 1998-176, s. 1 added subdivi- 
sion (4a), which was redesignated as subdivi- 
sion (3e) at the direction of the Revisor of 
Statutes. 


Effect of Amendments. — The 1998 


amendment, effective January 1, 1999, and 
applicable to actions pending on or after the 
effective date, added subdivision (8e). 

Legal Periodicals. — For article, “Giving 
Credit Where Credit is Due: North Carolina 
Recognizes Custodial Obligations as a Factor in 
Determining Alimony Entitlements,” see 74 
N.C.L. Rev. 2128 (1996). 

For an article on the 1995 amendments to 
North Carolina alimony statutes, see 76 N.C.L. 
Rev. 2017 (1998). 


CASE NOTES 


Postseparation support, like alimony 
pendente lite, is intended to be only tempo- 
rary and ceases when an award of alimony is 
either allowed or denied by the trial court. 
Wells v. Wells, — N.C. App. —, 512 S.E.2d 468 
(1999). 

Postseparation Support Replaced Ali- 
mony Pendente Lite. — Postseparation sup- 
port (PSS) effectively replaced alimony 
pendente lite and must in general operate un- 
der the same principle that entitlement find- 
ings by the trial court during a PSS hearing are 
not final and binding at subsequent proceed- 
ings, since to treat PSS otherwise would deter 
many dependent spouses from seeking needed 


support for fear they would be bound by a 
ruling based on incomplete evidence. Wells v. 
Wells, — N.C. App. —, 512 S.E.2d 468 (1999). 

Postseparation Support. — 
Postseparation support is only intended to be 
temporary and ceases when an award of ali- 
mony is either allowed or denied by the trial 
court, and therefore is interlocutory and not 
appealable. Rowe v. Rowe, 131 N.C. App. 409, 
507 S.E.2d 317 (1998). 

Quoted in Coombs v. Coombs, 121 N.C. App. 
746, 468 S.E.2d 807 (1996). 

Cited in Hanley v. Hanley, 128 N.C. App. 54, 
493 S.E.2d 337 (1997); Glass v. Glass, — N.C. 
App. —, 509 S.E.2d 236 (1998). 


§ 50-16.2: (For continued applicability see editor’s note) Repealed by 
Session Laws 1995, c. 319, s. 1. 


Cross References. — As to alimony gener- 
ally, see § 50-16.3A. 

Editor’s Note. — Session Laws 1995, c. 319, 
which repealed this section, in section 12 pro- 
vides that the act applies to civil motions filed 
on or after that date, and shall not apply to 
pending litigation, or to future motions in the 
cause seeking to modify orders or judgments in 
effect on October 1, 1995. This section, prior to 
the repeal by S.L. 1995, c. 319, read as follows: 
“Grounds for alimony. A dependent spouse is 
entitled to an order for alimony when: 

(1) The supporting spouse has committed 
adultery. 

(2) There has been an involuntary separa- 
tion of the spouses in consequence of a 
criminal act committed by the support- 
ing spouse prior to the proceeding in 
which alimony is sought, and the 
spouses have lived separate and apart 
for one year, and the plaintiff or defen- 


dant in the proceeding has resided in 
this State for six months. 

(3) The supporting spouse has engaged in 
an unnatural or abnormal sex act with 
a person of the same sex or of a differ- 
ent sex or with a beast. 

(4) The supporting spouse abandons the 
dependent spouse. 

(5) The supporting spouse maliciously 
turns the dependent spouse out of 
doors. 

(6) The supporting spouse by cruel or bar- 
barous treatment endangers the life of 
the dependent spouse. | 

(7) The supporting spouse offers such in- 
dignities to the person of the depen- 
dent spouse as to render his or her 
condition intolerable and life burden- 
some. 

(8) The supporting spouse is a spendthrift. 

(9) The supporting spouse is an excessive 
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user of alcohol or drugs so as to render 
the condition of the dependent spouse 
intolerable and the life of the depen- 
dent spouse burdensome. 

(10) The supporting spouse willfully fails 
to provide the dependent spouse with 
necessary subsistence according to his 
or her means and condition so as to 
render the condition of the dependent 
spouse intolerable and the life of the 
dependent spouse burdensome.” 

Legal Periodicals. — For article, “Proposed 
Reforms in North Carolina Divorce Law,” see 8 
N.C. Cent. L.J. 35 (1976). 

For article dealing with marriage contracts 
as related to North Carolina law, see 13 Wake 
Forest L. Rev. 85 (1977). 

For note discussing the application of the 
compulsory counterclaim provision of § 1A-1, 
Rule 138 in divorce suits, see 57 N.C.L. Rev. 439 
(1979). 

For survey of 1978 family law, see 57 N.C.L. 
Rev. 1084 (1979). 

For survey of 1979 family law, see 58 N.C.L. 
Rev. 1471 (1980). 

For article, “Divisibility of Advanced Degrees 
in North Carolina — An Examination and Pro- 
posal,” see 15 N.C. Cent. L.J. 1 (1984). 
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For note, “Alimony Modification and Cohab- 
itation in North Carolina,” see 63 N.C.L. Rev. 
794 (1985). 

For 1984 survey, “Estoppel and Foreign Di- 
vorce,” see 63 N.C.L. Rev. 1189 (1985). 

For 1984 survey, “Equitable Distribution 
Without Consideration of Marital Fault,” see 63 
N.C.L. Rev. 1204 (1985). 

For 1984 survey, “The Brief Death of Alien- 
ation of Affections and Criminal Conversation 
in North Carolina,” see 63 N.C.L. Rev. 1317 
(1985). 

For comment, “Alimony Reform for North 
Carolina,” see 18 N.C. Cent. L.J. 87 (1989). 

For note, “Post-Separation Failure to Sup- 
port a Dependent Spouse as a Sole Ground for 
Alimony Despite the Absence of Marital Mis- 
conduct Before Separation — Brown v. Brown,” 
see 15 Campbell L. Rev. 333 (1993). 

For article, “Maintenance, Alimony, and the 
Rehabilitation of Family Care,” see 71 N.C.L. 
Rev. 721 (1993). 

For note, “Kuder v. Schroeder: The North 
Carolina Court of Appeals Holds That a Profes- 
sional Education Is Not Within the Spousal 
Duty of Support,” see 72 N.C.L. Rev. 1784 
(1994). 


CASE NOTES 


I. In General. 
II. Adultery. 
III. Abandonment. 
IV. Indignities to the Person. 
V. Excessive Use of Drugs or Alcohol. 
VI. Willful Failure to Provide. 
VII. Spendthrift. 


I. IN GENERAL. 


Editor’s Note. — Some of the cases cited 
below were decided under former § 50-14, 
which dealt with alimony in actions for divorce 
a mensa et thoro, and former §$ 50-16, which 
dealt with actions for alimony without divorce. 

Sections 50-16.1 Through 50-16.10 in 
Pari Materia. — The statutes codified as 
§§ 50-16.1 through 50-16.10 all deal with the 
same subject matter, alimony, and are to be 
construed in pari materia. Rowe v. Rowe, 305 
N.C. 177, 287 S.E.2d 840 (1982). See also, 
Broughton v. Broughton, 58 N.C. App. 778, 294 
S.E.2d 772, cert. denied, 307 N.C. 269, 299 
S.E.2d 214 (1982). 

Lack of Grounds. — The plain and definite 
meaning of § 50-16.11 is that when a jury or 
‘trial judge finds that none of the grounds on 
which a spouse alleges entitlement to perma- 
nent alimony pursuant to § 50-15.2 exists, the 
trial court, in its discretion, may order 
recoupment of any alimony pendente lite paid 


by the supporting spouse. Wyatt v. Hollifield, 
114 N.C. App. 352, 442 S.E.2d 149 (1994). 

Purpose of Alimony. — Alimony is not 
awarded as a punishment for a broken mar- 
riage, but for demonstrated need. Lemons v. 
Lemons, 22 N.C. App. 303, 206 S.E.2d 327 
(1974). 

Every ground for divorce from bed and 
board also serves as a ground for alimony. 
Minor v. Minor, 70 N.C. App. 76, 318 S.E.2d 
865, cert. denied, 312 N.C. 495, 322 S.E.2d 558 
(1984). 

Procedure Where Grounds for Alimony 
Are Asserted Simultaneously as Grounds 
for Divorce. — While it is true that the 
determination of dependency properly rests 
with the trial judge, and not with the jury, 
where the grounds asserted for alimony are 
asserted simultaneously as grounds for divorce, 
the right to alimony depends on the legal enti- 
tlement to divorce, regardless of financial de- 
pendency. The ordinary and correct procedure 
in such cases, therefore, is to allow the jury to 
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render its verdict on the “fault” issues of di- 
vorce, and then and only then to move to a 
bench hearing on dependency and the proper 
amount, if any, of alimony. Long v. Long, 71 
N.C. App. 405, 322 S.E.2d 427 (1984). 

Equitable Distribution Decided Before 
Permanent Alimony. — When both perma- 
nent alimony and equitable distribution are 
requested, the equitable distribution should be 
decided first. Talent v. Talent, 76 N.C. App. 545, 
334 S.E.2d 256 (1985). 

Identification of Support Payments. — 
Whether support payments are in fact alimony 
does not depend on whether order refers to it as 
“alimony” but instead on whether support pay- 
ments constitute “reciprocal consideration” for 
property settlement provision of order. Hayes v. 
Hayes, 100 N.C. App. 138, 394 8.E.2d 675 
(1990). 

An alimony award should follow equitable 
distribution, duly taking into account the divi- 
sion of the marital property and the resulting 
estates of the parties. Patterson v. Patterson, 
81 N.C. App. 255, 343 S.E.2d 595 (1986). 

Only a dependent spouse is entitled to 
alimony or alimony  pendente lite. 
Galloway v. Galloway, 40 N.C. App. 366, 253 
S.E.2d 41 (1979). 

To be entitled to alimony, a spouse must not 
only have one of the grounds set forth in this 
section, he or she must also be a “dependent 
spouse.” Talent v. Talent, 76 N.C. App. 545, 334 
S.E.2d 256 (1985). 

Only Dependent Spouse Is Entitled to 
Alimony or Alimony Pendente Lite. — Only 
a dependent spouse is entitled to alimony in 
North Carolina. Fink vy. Fink, 120 N.C. App. 
412, 462 S.E.2d 844 (1995). 

The statutory policy behind the require- 
ment that only a “dependent spouse” is 
entitled to alimony is to _ protect a 
nonsupporting spouse from serious economic 
harm by making payments to a spouse who 
does not need support. Fact that defendant 
husband agreed to pay monthly alimony was 
proof that he needed no further protection. Cox 
v. Cox, 36 N.C. App. 578, 245 S.E.2d 94 (1978). 

For a spouse to be “actually substan- 
tially dependent” upon the other spouse, he 
or she must have actual dependence on the 
other in order to maintain the standard of 
living to which he or she became accustomed 
during the last several years prior to the 
spouses’ separation. To determine whether 
such actual dependence exists, the trial court 
must evaluate the parties’ incomes and ex- 
penses measured by the standard of living of 
the family as a unit. Talent v. Talent, 76 N.C. 
App. 545, 334 S.E.2d 256 (1985). 

Conclusions as to “Dependent” or “Sup- 
porting” Status Must Be Based on Find- 
ings. — The conclusions made by the court as 
to whether a spouse is “dependent” or “support- 
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ing” must be based on findings of fact suffi- 
ciently specific to indicate that the court prop- 
erly considered the factors. In the absence of 
such findings, appellate courts cannot appro- 
priately determine whether the order of the 
trial court is adequately supported by compe- 
tent evidence, and therefore such an order 
must be vacated and the case remanded for 
necessary findings. It is not enough that there 
is evidence in the record from which such 
findings could have been made because it is for 
the trial court, and not the appellate court, to 
determine what facts are established by the 
evidence. Talent v. Talent, 76 N.C. App. 545, 
334 S.E.2d 256 (1985). 

Absent Actual Dependence, Issue Is Sub- 
stantial Need of Maintenance. — If the 
court determines that one spouse is not actu- 
ally dependent on the other for such support, 
the court must then determine if one spouse is 
“substantially in need of maintenance and sup- 
port” from the other, i.e., whether one spouse 
would be unable to maintain his or her accus- 
tomed standard of living, established prior to 
separation, without financial contribution from 
the other. In doing so, the court must determine 
and consider the following: (1) The standard of 
living, socially and economically, to which the 
parties as a family unit became accustomed 
during the several years prior to their separa- 
tion; (2) the present earnings, prospective earn- 
ing capacity, and any other condition, such as 
health, of each spouse at the time of the hear- 
ing; (3) whether the spouse seeking alimony 
has a demonstrated need for financial contribu- 
tion from the other spouse in order to maintain 
the parties’ accustomed standard of living, tak- 
ing into consideration the spouse’s reasonable 
expenses in light of that standard of living; and 
(4) the financial worth or “estate” of both 
spouses. The court must also consider fault and 
other facts of the particular case such as the 
length of the marriage and the contribution 
made by each spouse to the financial status of 
the family over the years. Talent v. Talent, 76 
N.C. App. 545, 334 S.E.2d 256 (1985). 

Effect of Consent Judgment on Depen- 
dency Requirement. — A finding of depen- 
dency is not required where judgments order- 
ing payment of alimony are entered by consent. 
Allison v. Allison, 51 N.C. App. 622, 277 S.E.2d 
551, appeal dismissed and cert. denied, 303 
N.C, 543, 281 S.E.2d 660 (1981). 

“Supporting Spouse” Defined. — A “sup- 
porting spouse” is a spouse, whether husband 
or wife, upon whom the other spouse is actually 
substantially dependent or from whom such 
other spouse is substantially in need of main- 
tenance and support. A spouse meets the defi- 
nition if he or she qualifies under either test, 
which essentially is the same as that applied 
for “dependent spouse.” The primary issue is 
not the supporting spouse’s ability to pay, but 
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whether the spouse seeking alimony is a depen- 
dent spouse. Long v. Long, 71 N.C. App. 405, 
322 S.E.2d 427 (1984). 

Enforcement of Duty of Support. — The 
law imposes a continuing legal duty upon a 
husband to support his wife. Such duty is 
enforceable in a variety of ways: through crim- 
inal sanctions imposed for willful abandonment 
coupled with nonsupport, and through civil 
decrees granting alimony, alimony pendente 
lite, or alimony without divorce on the basis of 
misconduct or failure to support. Gray v. 
Snyder, 704 F.2d 709 (4th Cir. 1983). 

Attempt to Limit Duty of Support. — 
Husband’s duty of support is considered to be so 
fraught with a public interest that any contrac- 
tual undertaking between a husband and wife 
who are living together and not contemplating 
imminent separation, which purports to quan- 
tify or limit that duty is void as against public 
policy under North Carolina law. Gray v. 
Snyder, 704 F.2d 709 (4th Cir. 1983). 

An order of alimony without divorce 
and child support is temporary in nature, 
and if future circumstances justify a change, 
defendant is at liberty to seek relief in the trial 
court by motion in the cause. Fonvielle v. 
Fonvielle, 8 N.C. App. 337, 174 S.E.2d 67 
(1970). 

In a wife’s action for alimony without divorce 
and for child support, the Court of Appeals will 
not disturb an order of the trial court requiring 
the husband to make substantial payments to 
the wife for alimony and for support of the 
minor children, notwithstanding the husband’s 
contention that he anticipates a substantial 
decrease in earning, since the order is tempo- 
rary in nature and is subject to modification 
upon change of circumstances. Fonvielle v. 
Fonvielle, 8 N.C. App. 337, 174 S.E.2d 67 
(1970). 

Effect of Reconciliation or Death of 
Party. — Alimony is in its nature a provision 
for a wife (now spouse) separated from her 
husband (spouse) and it cannot continue after 
reconciliation or the death of either party. 
Rogers v. Vines, 28 N.C. 293 (1846). 

Defenses to Alimony. — In defense to a 
claim for alimony, the supporting spouse may 
claim that the dependent spouse has committed 
any of the acts set forth in this section. 
Skamarak v. Skamarak, 81 N.C. App. 125, 3438 
S.E.2d 559 (1986). 

The affirmative defense of condonation 
must be carried by the defendant. Privette 
v. Privette, 30 N.C. App. 305, 227 S.E.2d 137 
(1976). 

Noneconomic Marital Fault Irrelevant 
to Equitable Distribution. — While noneco- 
nomic marital fault is relevant to alimony, it is 
irrelevant to the equitable distribution of mar- 
ital property. This distinction is recognized by 
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§ 50-20(f). Smith v. Smith, 314 N.C. 80, 331 
S.E.2d 682 (1985). 

Findings Which Support an Award of 
Alimony. — Where the record reveals suffi- 
cient substantial evidence to permit a jury to 
find (1) that plaintiff is a “supporting spouse” 
and defendant is a “dependent spouse” as de- 
fined in § 50-16.1, and (2) that plaintiff has 
abandoned defendant and has willfully failed to 
provide her with necessary subsistence accord- 
ing to his means and condition, so as to render 
her condition intolerable and her life burden- 
some, these permissible findings would support 
an award of alimony. Garner v. Garner, 10 N.C. 
App. 286, 178 S.E.2d 94 (1970). 

In suits for alimony, the order granting ali- 
mony must contain one of the 10 grounds for 
alimony listed in this section as a conclusion of 
law. Findings of fact to support that conclusion 
must be made, and usually the finding or find- 
ings of fact necessary will involve the actions of 
the supporting spouse. Steele v. Steele, 36 N.C. 
App. 601, 244 S.E.2d 466 (1978). 

Post-Separation Failure to Provide Nec- 
essary Subsistence. — Absent a valid separa- 
tion agreement waiving all alimony rights un- 
der § 50-16.6(b), post-separation failure to 
provide a dependent-spouse with necessary 
subsistence gives rise to an action for alimony. 
Brown vy. Brown, 104 N.C. App. 547, 410 8.E.2d 
223 (1991), cert. denied, 331 N.C. 3838, 417 
S.E.2d 789 (1992). 

Accustomed Standard of Living Deter- 
minative. — It is not necessary that a spouse 
be reduced to penury to be considered depen- 
dent; the accustomed standard of living is the 
proper measure. Long v. Long, 71 N.C. App. 
405, 322 S.E.2d 427 (1984). 

Burden on Applicant for Alimony. — This 
section looks first to the ability of the spouses to 
maintain the standard of living to which they 
have become accustomed during the last years 
of the marriage. The burden on the applicant 
for alimony is to show the accustomed standard 
of living and lack of means to maintain that 
standard. Only then does the ability of the 
other spouse to pay become significant. Long v. 
Long, 71 N.C. App. 405, 322 S.E.2d 427 (1984). 

The issues raised by the pleadings must 
be passed upon by a jury before permanent 
alimony may be awarded. Schloss v. Schloss, 
273 N.C. 266, 160 S.E.2d 5 (1968), decided 
under former § 50-16. 

For case in which evidence was held 
sufficient to support a judgment for wife, 
see Bateman v. Bateman, 233 N.C. 357, 64 
S.E.2d 156 (1951). 

For case in which nonsuit was held 
proper for failure of evidence to support alle- 
gations of complaint, see Crouse v. Crouse, 236 
Ni@3763)°73°S.Bi2d 922 (195s). 

Termination of Spousal Support Obliga- 
tion. — Findings of fact supported by compe- 
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tent evidence of record fully supported the trial 
judge’s conclusion that plaintiff was no longer a 
“dependent spouse”, which conclusion sup- 
ported his order terminating defendant’s spou- 
sal support obligations, as only a “dependent 
spouse” is entitled to alimony. Marks v. Marks, 
316 N.C. 447, 342 S.E.2d 859 (1986). 

Applied in Taylor v. Taylor, 9 N.C. App. 260, 
175 S.E.2d 604 (1970); Sprinkle v. Sprinkle, 17 
N.C. App. 175, 193 S.E.2d 468 (1972); Koob v. 
Koob, 288 N.C. 129, 195 S.E.2d 552 (1973); 
Medlin v. Medlin, 17 N.C. App. 582, 195 S.E.2d 
65 (1973); Powell v. Powell, 25 N.C. App. 695, 
214 S.E.2d 808 (1975); Fogleman v. Fogleman, 
41 N.C. App. 597, 255 S.E.2d 269 (1979); Jones 
v. Jones, 42 N.C. App. 467, 256 S.E.2d 474 
(1979); Haddon v. Haddon, 42 N.C. App. 632, 
257 S.E.2d 483 (1979); Odom v. Odom, 47 N.C. 
App. 486, 267 S.E.2d 420 (1980); Vandiver v. 
Vandiver, 50 N.C. App. 319, 274 S.E.2d 243 
(1981); Condie v. Condie, 51 N.C. App. 522, 277 
S.E.2d 122 (1981); Hinton v. Hinton, 70 N.C. 
App. 665, 321 S.E.2d 161 (1984); Coombs v. 
Coombs, 121 N.C. App. 746, 468 S.E.2d 807 
(1996). 

Quoted in Gebb v. Gebb, 77 N.C. App. 309, 
335 S.E.2d 221 (1985). 

Stated in Knott v. Knott, 52 N.C. App. 548, 
279 S.E.2d 72 (1981); Rowe v. Rowe, 52 N.C. 
App. 646, 280 S.E.2d 182 (1981). 

Cited in Richardson v. Richardson, 4 N.C. 
App. 99, 165 S.E.2d 678 (1969); Sauls v. Sauls, 
288 N.C. 387, 218 S.E.2d 338 (1975); Beall v. 
Beall, 290 N.C. 669, 228 S.E.2d 407 (1976); 
Reid v. Reid, 29 N.C. App. 754, 225 S.E.2d 649 
(1976); Stallings v. Stallings, 36 N.C. App. 643, 
244 §.E.2d 494 (1978); Roberts v. Roberts, 38 
N.C. App. 295, 248 S.E.2d 85 (1978); Hamilton 
v. Hamilton, 296 N.C. 574, 251 S.E.2d 441 
(1979); Gardner v. Gardner, 40 N.C. App. 334, 
252 S.E.2d 867 (1979); Walters v. Walters, 54 
N.C. App. 545, 284 S.E.2d 151 (1981); Barr v. 
Barr, 55 N.C. App. 217, 284 S.E.2d 762 (1981); 
Quick v. Quick, 305 N.C. 446, 290 S.E.2d 653 
(1982); Whedon v. Whedon, 313 N.C. 200, 328 
S.E.2d 4387 (1985); Phillips v. Phillips, 83 N.C. 
App. 228, 349 S.E.2d 397 (1986); Perkins v. 
Perkins, 85 N.C. App. 660, 355 S.E.2d 848 
(1987); Shook v. Shook, 95 N.C. App. 578, 383 
S.E.2d 405 (1989); Rogers v. Rogers, 111 N.C. 
App. 606, 432 S.E.2d 907 (1993); Hunt v. Hunt, 
112 N.C. App. 722, 436° S.E.2d 856 (1993): 
Cunningham v. Cunningham, 345 N.C. 430, 
480 S.E.2d 403 (1997). 


II. ADULTERY. 


To determine whether the dependent 
spouse was entitled to alimony and, if so, in 
what amount, the trial judge was required to 
weigh evidence of adultery by the supporting 
spouse as well as evidence of indignities offered 
by both the supporting and the dependent 
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spouse. Baker v. Baker, 102 N.C. App. 792, 404 
S.E.2d 20 (1991). 

Section Does Not Distinguish Between 
Pre-Separation and Post-Separation Adul- 
tery. — Until the State grants them an abso- 
lute divorce, a couple, though separated from 
each other, continues to be wife and husband; 
therefore, this section, which sets down the 
fault grounds for alimony, does not distinguish 
between pre-separation and post-separation 
adultery. Adams v. Adams, 92 N.C. App. 274, 
374 S.E.2d 450 (1988). 

As to allegation of adultery in defen- 
dant’s answer and cross-action, see An- 
thony v. Anthony, 8 N.C. App. 20, 173 S.E.2d 
617 (1970). 

As to evidence of adultery, see VanDooren 
v. VanDooren, 37 N.C. App. 333, 246 S.E.2d 20, 
cert. denied, 295 N.C. 653, 248 S.E.2d 258 
(1978), decided prior to the amendment of §§ 8- 
56 and 50-10 by Session Laws 1983 (Reg. Sess., 
1984), c. 1037. 

Revival of Adultery After Condonation. 
— An allegation of adultery cannot be held 
fatally defective on the ground that it sets forth 
facts amounting to condonation when the com- 
plaint also alleges acts of misconduct commit- 
ted by defendant after the reconciliation, which 
revive the old grounds. Brooks v. Brooks, 226 
N.C. 280, 37 S.E.2d 909 (1946). 

Sexual Intercourse with Third Party 
During Period of Separation Is Adultery. 
— Voluntary sexual intercourse by a spouse 
with a third party during the period of separa- 
tion required by § 50-6 is adultery as contem- 
plated by this section, and is a ground for 
alimony. Adams v. Adams, 92 N.C. App. 274, 
374 S.E.2d 450 (1988). 


Il. ABANDONMENT. 


This section does not define abandon- 
ment. Panhorst v. Panhorst, 277 N.C. 664, 178 
S.E.2d 387 (1971). 

What Is “Abandonment”. — One spouse 
abandons the other, within the meaning of this 
section, where he or she brings their cohabita- 
tion to an end without justification, without the 
consent of the other spouse and without intent 
of renewing it. Panhorst v. Panhorst, 277 N.C. 
664, 178 S.E.2d 387 (1971); Bowen v. Bowen, 19 
N.C. App. 710, 200 S.E.2d 214 (1973); Murray v. 
Murray, 37 N.C. App. 406, 246 S.E.2d 52 (1978), 
aff'd, 296 N.C. 405, 250 S.E.2d 276 (1979); 
Robbins v. Robbins, 43 N.C. App. 488, 259 
S.E.2d 353 (1979); Tan v. Tan, 49 N.C. App. 516, 
272 S.E.2d 11 (1980), cert. denied, 302 N.C. 
402, 279 S.E.2d 356 (1981); Patton v. Patton, 78 
N.C. App. 247, 337 S.E.2d 607 (1985), rev’d in 
part on other grounds, 318 N.C. 404, 348 S.E.2d 
593 (1986). 

An action under this section for permanent 
alimony based on abandonment involves the 
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withdrawal of the supporting spouse from the 
house and from cohabitation with the depen- 
dent spouse. Sherwood vy. Sherwood, 29 N.C. 
App. 112, 223 S.E.2d 509 (1976). 

Abandonment is a legal conclusion 
which must be based upon factual find- 
ings supported by competent evidence. Patton 
v. Patton, 78 N.C. App. 247, 337 S.E.2d 607 
(1985), rev'd in part on other grounds, 318 N.C. 
404, 348 S.E.2d 593 (1986). 

The burden of proof as to each of the 
elements of abandonment is on the party 
seeking alimony. Patton v. Patton, 78 N.C. App. 
247, 337 S.E.2d 607 (1985), rev'd in part on 
other grounds, 318 N.C. 404, 348 S.E.2d 593 
(1986). 

Three Distinct Elements Must Be 
Proven. — It has been held that one spouse 
abandons the other, within the meaning of this 
statute, where he or she brings their cohabita- 
tion to an end without justification, without the 
consent of the other spouse and without intent 
of renewing it. This definition establishes three 
distinct elements which must be proven by the 
dependent spouse to entitle her to alimony on 
the basis of abandonment. Murray v. Murray, 
37 N.C. App. 406, 246 S.E.2d 52 (1978), aff'd, 
296 N.C. 405, 250 S.E.2d 276 (1979). 

Case-by-Case Determination. — Since 
there is no all-inclusive definition as to what 
will justify abandonment, each case must be 
determined in large measure upon its own 
circumstances. Tan v. Tan, 49 N.C. App. 516, 
272 S.E.2d 11 (1980), cert. denied, 302 N.C. 
402, 279 S.E.2d 356 (1981). 

“Constructive Abandonment”. — One 
spouse may abandon the other without physi- 
cally leaving the home. In that event, the phys- 
ical departure of the other spouse from the 
home is not an abandonment by that spouse. 
The constructive abandonment by the default- 
ing spouse may consist of either affirmative 
acts of cruelty or of a willful failure, as by a 
willful failure to provide adequate support. 
Panhorst v. Panhorst, 277 N.C. 664, 178 S.E.2d 
387 (1971). 

There is no willful failure, and thus no con- 
structive abandonment, where the defect of 
which the departing spouse complains is due to 
the illness or physical disability of the remain- 
ing spouse and his or her consequent inability 
to act. Panhorst v. Panhorst, 277 N.C. 664, 178 
S.E.2d 387 (1971). 

Constructive abandonment may be 
shown by mental or physical cruelty or 
willful failure of the defaulting spouse to 
fulfill obligations of the marriage. Ellinwood v. 
Ellinwood, 88 N.C. App. 119, 362 S.E.2d 584 
(1987). 

Proof of constructive abandonment may 
not be based on evidence of actions after 
the parties separated. Ellinwood _v. 
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Ellinwood, 88 N.C. App. 119, 362 S.E.2d 584 
(1987). 

Abandonment Requires That Separa- 
tion Be Done Willfully. — A contention that 
abandonment imports willfulness is an exercise 
in semantics. To the contrary, abandonment 
requires that the separation or withdrawal be 
done willfully and without just cause or provo- 
cation. Mode v. Mode, 8 N.C. App. 209, 174 
S.E.2d 30 (1970). 

The causes leading to the abandonment 
are relevant and proper subjects for in- 
quiry in an action for alimony without divorce 
based upon the husband’s abandonment. Mode 
v. Mode, 8 N.C. App. 209, 174 S.E.2d 30 (1970). 

When Spouse Is Justified in Leaving. — 
Ordinarily the withdrawing spouse is not justi- 
fied in leaving the other unless the conduct of 
the latter is such as would likely render it 
impossible for the withdrawing spouse to con- 
tinue the marital relation with safety, health, 
and self-respect. Patton v. Patton, 78 N.C. App. 
247, 337 S.E.2d 607 (1985), rev’d in part on 
other grounds, 318 N.C. 404, 348 S.E.2d 593 
(1986). 

Maintenance of Nuisance May Be Ade- 
quate Provocation for Subsequent Aban- 
donment. — The maintenance of numbers of 
dogs and cats, constituting a nuisance to the 
plaintiff, may be adequate provocation on the 
part of the defendant for the subsequent aban- 
donment of the defendant by the plaintiff. 
Therrell v. Therrell, 19 N.C. App. 321, 198 
S.E.2d 776 (1973). 

Providing of Support Does Not Negative 
Abandonment. — The husband’s willful fail- 
ure to provide adequate support for his wife 
may be evidence of his abandonment of her, but 
the mere fact that he provides adequate sup- 
port for her does not in itself negative abandon- 
ment as that term is used in § 50-7(1). 
Richardson v. Richardson, 268 N.C. 538, 151 
S.E.2d 12 (1966) (decided under former § 50- 
16); Bowen v. Bowen, 19 N.C. App. 710, 200 
S.E.2d 214 (1973). 

A wife is entitled to her husband’s society and 
the protection of his name and home in cohab- 
itation. The permanent denial of these rights 
may be aggravated by leaving her destitute or 
may be mitigated by a liberal provision for her 
support, but if the cohabitation is brought to an 
end without justification, without the consent 
of the wife and without the intention of renew- 
ing it, the matrimonial offense of desertion is 
complete. Richardson v. Richardson, 268 N.C. 
538, 151 S.E.2d 12 (1966), decided under 
former § 50-16. 

A husband may be deemed to have aban- 
doned his wife within the meaning of § 50-7(1), 
and thus be liable for alimony, notwithstanding 
the fact that, after cohabitation is brought to an 
end, he voluntarily provides her with adequate 
support. Whether his withdrawal from the 
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home, followed by such support, constitutes an 
abandonment which is ground for suit by the 
wife for divorce from bed and board, and there- 
fore ground for suit by her for alimony without 
divorce, depends upon whether his withdrawal 
from the home was justified by the conduct of 
the wife. Schloss v. Schloss, 273 N.C. 266, 160 
S.E.2d 5 (1968), decided under former § 50-16. 

Voluntary abandonment of husband by 
wife without legal justification will not 
entitle her to alimony in her suit for divorce 
from bed and board. McManus v. McManus, 
191.N.C,, 740, 133,8.E: 9 (1926). 

A wife who has abandoned her husband with- 
out just cause or who, by her wrongful conduct, 
has forced him to leave home, has no right to 
alimony. Parker v. Parker, 261 N.C. 176, 134 
S.E.2d 174 (1964). 

And Husband May Prove as Defense 
That Wife Separated Herself from Him. — 
In an action by a wife for alimony without 
divorce, this section does not preclude the hus- 
band, who has left the home, from proving as a 
defense that it was actually the wife who sep- 
arated herself from him though she did not 
leave the home. Panhorst v. Panhorst, 277 N.C. 
664, 178 S.E.2d 387 (1971). 

Where the pleadings place in issue the cru- 
cial question of whether the husband has sep- 
arated himself from the wife, there is nothing 
in the language or meaning of the statute 
which precludes the husband from proving as a 
defense that in point of fact and in legal con- 
templation it was the wife who separated her- 
self from the husband. Caddell v. Caddell, 236 
N.C. 686, 73 S.E.2d 923 (1953). 

Where in his answer defendant alleged 
that he separated himself from his wife at 
her bidding after an altercation to avoid con- 
tinual abuse, nagging and assaults by plaintiff, 
and that he had provided plaintiff and their 
children with a furnished house, paid bills for 
necessaries and given them cash weekly, and 
had theretofore furnished them with necessary 
subsistence in accordance with his means in 
life, the answer raised issues of fact determina- 
tive of the right to the relief sought, which 
issues had to be submitted to the jury, and the 
granting of plaintiff’s motion for judgment on 
the pleadings was error. Masten v. Masten, 216 
N.C. 24, 3. 8.H.2d 274 (1939). 

Consent to Departure Not Shown. — 
Where the evidence at most disclosed a marital 
relationship that was sometimes rocky and a 
sexual relationship which, in the husband’s 
estimation, left something to be desired, and 
the trial court’s findings, based upon competent 
evidence, were that throughout the marriage 
the wife was a capable homemaker and good 
mother, that the couple enjoyed recreational 
activities with family and mutual friends, and 
that when problems arose in the relationship, 
the wife sought counseling for the couple, the 
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wife met her burden of proof for lack of justifi- 
cation for the husband’s departure; and the fact 
that the wife had, in effect, given husband an 
ultimatum to either faithfully commit to the 
marriage or to “make a clean break” did not 
mean that as a legal matter she consented to 
the termination of their cohabitation. Patton v. 
Patton, 78 N.C. App. 247, 337 S.E.2d 607 
(1985), rev'd in part on other grounds, 318 N.C. 
404, 348 S.E.2d 593 (1986). 

Cruelty Causing Wife to Leave Home. — 
When the husband by cruel treatment renders 
the life of the wife intolerable or puts her in 
such fear for her safety that she is compelled to 
leave the home, the abandonment is his, and is 
sufficient ground for alimony without divorce. 
Eggleston v. Eggleston, 228 N.C. 668, 47 S.E.2d 
243 (1948). 

A wife may establish a right to alimony by a 
showing that she was compelled to leave home 
in fear of her safety as a result of defendant’s 
assaults and cruel treatment. Gaskins v. 
Gaskins, 273 N.C. 133, 159 S.E.2d 318 (1968). 

Plaintiff May Rely on Cumulative Effect 
of Many Years of Mistreatment. — In an 
action for alimony without divorce, the plaintiff 
has the right to rely on the cumulative effect of 
many years of mistreatment by the husband, 
and her testimony cannot be limited to events 
which occurred immediately prior to the al- 
leged abandonment. Mode v. Mode, 8 N.C. App. 
209, 174 S.E.2d 30 (1970). 

Allegations on Ground of Abandonment. 
— The plaintiff in an action for alimony with- 
out divorce on the ground of abandonment is 
not required to allege the acts and conduct 
relied upon as the basis of the action with that 
degree of particularity as is required when the 
cause of action is based on such indignities to 
the person as to render her condition intolera- 
ble and her life burdensome. Richardson v. 
Richardson, 4 N.C. App. 99, 165 S.E.2d 678 
(1969). 

Where a complaint otherwise contained suf- 
ficient allegations to support a cause on 
grounds of abandonment, the fact that the 
action for alimony without divorce on complaint 
referred to the repealed § 50-16 rather than to 
§ 50-16.1 was not fatal. Richardson v. 
Richardson, 4 N.C. App. 99, 165 S.E.2d 678 
(1969). 

An action for alimony on the ground of 
abandonment is a claim of “injury to per- 
son or property” under § 1-75.4(3). Sherwood 
v. Sherwood, 29 N.C. App. 112, 223 S.E.2d 509 
(1976). | 

Findings of Trial Court Held Insufficient 
on Question of Abandonment. — The find- 
ings and conclusions of the trial court were held 
insufficient to resolve the question raised by the 
defendant as to whether the plaintiff did in fact 
abandon the defendant, either actually or con- 
structively, and would therefore be vacated and 
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remanded for more detailed findings and con- 
clusions with respect to the defendant’s claim 
for alimony. Soares v. Soares, 86 N.C. App. 369, 
357 S.E.2d 418 (1987). 


IV. INDIGNITIES TO THE PERSON. 


The fundamental characteristic of in- 
dignities is that it must consist of a course of 
conduct or continued treatment which renders 
the condition of the injured party intolerable 
and life burdensome. The indignities must be 
repeated and persisted in over a period of time. 
Traywick v. Traywick, 28 N.C. App. 291, 221 
S.E.2d 85 (1976). 

What Constitutes Indignities Depends 
upon Circumstances. — The acts of a hus- 
band which will constitute such indignities to 
the person of his wife as to render her condition 
intolerable and her life burdensome largely 
depend upon the facts and circumstances in 
each particular case. And such facts and cir- 
cumstances are for the jury to pass upon, unaf- 
fected by any temporary order entered for sub- 
sistence and attorneys’ fees. Barwick  v. 
Barwick, 228 N.C. 109, 44 S.E.2d 597 (1947). 

In cases involving alimony without divorce 
on the grounds that the supporting spouse has 
offered such indignities to the dependent 
spouse as to render his or her condition intol- 
erable and his or her life burdensome, the 
Supreme Court has not set an undeviating rule 
-as to what constitutes such indignities, but 
leaves it to the courts to deal with each partic- 
ular case and to determine it upon its own 
peculiar circumstances. Presson v. Presson, 12 
N.C. App. 109, 182 S.E.2d 614 (1971). 

While husband often neglected his wife 
while participating in rescue squad activ- 
ities, and on occasion called her names in 
public, thus contributing to his wife’s suspi- 
cions and irritation, his conduct was not such 
as to cause her condition to become intolerable 
and her life burdensome. Furthermore, the 
husband did not abandon his wife, but left the 
marital residence for “just cause” (wife’s criti- 
cism and accusations). Therefore, the wife was 
not entitled to alimony as a matter of law. Puett 
v. Puett, 75 N.C. App. 554, 331 S.E.2d 287 
(1985). 

If the wife is compelled to leave the 
home of the husband because he offers 
such indignities to her person as to render 
her condition intolerable and her life burden- 
some, his acts constitute in law an abandon- 
ment of the wife by the husband, and allega- 
tions to this effect are sufficient to state a cause 
of action for alimony without divorce. Barwick 
v. Barwick, 228 N.C. 109, 44 S.E.2d 597 (1947). 

A wife is not always entitled to alimony 
when her husband “threatens” her, how- 
ever mildly, on several occasions. Traywick v. 
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Traywick, 28 N.C. App. 291, 221 S.E.2d 85 
(1976). 

Sexual cohabitation after acts of cruelty 
cannot be considered as condonation in 
the sense in which it would be after an act of 
adultery. The effort to endure unkind treat- 
ment as long as possible is commendable; and it 
is obviously a just rule that the patient endur- 
ance by one spouse of the continuing ill treat- 
ment of the other should never be allowed to 
weaken his or her right to relief under subdivi- 
sion (7) of this section. Privette v. Privette, 30 
N.C. App. 305, 227 S.E.2d 137.(1976). 

Complaint Merely Alleging Cruelty and 
Indignities Fails to Give Fair Notice. — 
Where the complaint merely alleges that the 
defendant treated the plaintiff cruelly and of- 
fered indignities to her person but does not 
refer to any transactions, occurrences or series 
of transactions or occurrences intended to be 
proved, nor mention any specific act of cruelty 
or indignity committed by the defendant, the 
alleged cruelty and alleged indignities may 
consist of nothing more than occasional nag- 
ging of the plaintiff or pounding on a table. 
Such a complaint does not give defendant fair 
notice of plaintiff’s claim. Manning v. Manning, 
20 N.C. App. 149, 201 S.E.2d 46 (1973). 


V. EXCESSIVE USE OF DRUGS OR 
ALCOHOL. 


Habitual Drunkenness. — Allegations in a 
complaint that defendant had been an habitual 
drunkard during the prior three years were 
sufficient to state a cause of action for alimony 
without divorce under the term “shall be a 
drunkard” within the meaning of former § 50- 
16. Best v. Best, 228 N.C. 9, 44 S.E.2d 214 
(1947). 


VI. WILLFUL FAILURE TO PROVIDE. 


Proof of Husband’s Earning Capacity. — 
In an action by a wife for relief in the form of 
alimony under subdivision (10) of this section, 
proof of the husband’s earnings and his earning 
capacity was clearly relevant to a determina- 
tion of “necessary subsistence according to his 
... Means and conditions,” and the trial court 
erred in ordering all such evidence to be ex- 
cluded. VanDooren v. VanDooren, 37 N.C. App. 
333, 246 S.E.2d 20, cert. denied, 295 N.C. 653, 
248 S.E.2d 258 (1978). 


VII. SPENDTHRIFT. 


A spendthrift is a person who spends 
money profusely and _ improvidently. 
Skamarak v. Skamarak, 81 N.C. App. 125, 343 
S.E.2d 559 (1986). 

Refusal to Submit Issue Held Error. — In 
an action filed by the plaintiff, asking, inter 
alia, for a divorce from bed and board from the 
defendant, in which the defendant properly 
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thrift to the jury. Skamarak v. Skamarak, 81 
N.C. App. 125, 343 S.E.2d 559 (1986). 


raised the issue of spendthrift and offered evi- 
dence to support his allegation, the trial court 
erred in refusing to submit the issue of spend- 


§ 50-16.2A. (For applicability see editor’s note) Postsep- 
aration support. 


(a) In an action brought pursuant to Chapter 50 of the General Statutes, 
either party may move for postseparation support. The verified pleading, 
verified motion, or affidavit of the moving party shall set forth the factual basis 
for the relief requested. 

(b) In ordering postseparation support, the court shall base its award on the 
financial needs of the parties, considering the parties’ accustomed standard of 
living, the present employment income and other recurring earnings of each 
party from any source, their income-earning abilities, the separate and marital 
debt service obligations, those expenses reasonably necessary to support each 
of the parties, and each party’s respective legal obligations to support any other 
persons. 

(c) Except when subsection (d) of this section applies, a dependent spouse is 
entitled to an award of postseparation support if, based on consideration of the 
factors specified in subsection (b) of this section, the court finds that the 
resources of the dependent spouse are not adequate to meet his or her 
reasonable needs and the supporting spouse has the ability to pay. 

(d) At a hearing on postseparation support, the judge shall consider marital 
misconduct by the dependent spouse occurring prior to or on the date of 
separation in deciding whether to award postseparation support and in 
deciding the amount of postseparation support. When the judge considers 
these acts by the dependent spouse, the judge shall also consider any marital 
misconduct by the supporting spouse in deciding whether to award 
postseparation support and in deciding the amount of postseparation support. 

(e) Nothing herein shall prevent a court from considering incidents of post 
date-of-separation marital misconduct as corroborating evidence supporting 
other evidence that marital misconduct occurred during the marriage and 
prior to date of separation. (1995, c. 319, s. 2.) 


Editor’s Note. — Session Laws 1995, c. 319, 
s. 12, provides that this section is effective 
October 1, 1995, is applicable to civil actions 
filed on or after that date, and is not applicable 
to pending litigation or future motions in the 
cause seeking to modify orders or judgments in 
effect on that date. 


Legal Periodicals. — For article, “Giving 
Credit Where Credit is Due: North Carolina 
Recognizes Custodial Obligations as a Factor in 
Determining Alimony Entitlements,” see 74 
N.C.L. Rev. 2128 (1996). 


CASE NOTES 


Cited in Glass v. Glass, — N.C. App. —, 509 
S.E.2d 236 (1998). 


§ 50-16.3: 


(For continued applicability see editor’s note) Raliealss by 


Session Laws 1995, c. 319, s. 1. 


Cross References. — As to postseparation 
support, see § 50-16.2A. 

Editor’s Note. — It was formerly held that 
alimony pendente lite could not be awarded in 
the absence of a statute conferring this power. 
Wilson v. Wilson, 19 N.C. 377 (1837); Reeves v. 


Reeves, 82 N.C. 348 (1880). In 1852, the legis- 
lature passed an act authorizing the courts, 
upon a petition for divorce and alimony, to 
decree the petitioner a sum sufficient for her 
support during the pendency of the suit. See 
Everton v. Everton, 50 N.C. 202 (1857). In 
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Medlin v. Medlin, 175 N.C. 529, 95 S.E. 857 
(1918), the court overruled the former doctrine 
mentioned above, and stated that the courts 
possessed the right to grant alimony pendente 
lite by virtue of the common law, the practice 
having come down from the English ecclesias- 
tical courts. 

The effect of this holding was to make the 
statute remedial in its nature, affirmative in its 
terms and cumulative in its effect, not abrogat- 
ing the common law existent on the subject nor 
withdrawing from the court any powers already 
possessed in administering its principles. 
Medlin v. Medlin, 175 N.C. 529, 95 S.E. 857 
(1918), overruling Reeves v. Reeves, 82 N.C. 
348 (1880), on this point. 

Session Laws 1995, c. 319, which repealed 
this section, in section 12 provides that the act 
applies to civil motions filed on or after that 
date, and shall not apply to pending litigation, 
or to future motions in the cause seeking to 
modify orders or judgments in effect on October 
1, 1995. This section, prior to the repeal by 
Session Laws 1995, c. 319, read as follows: 
“Grounds for alimony pendente lite. (a) A 
dependent spouse who is a party to an action 
for absolute divorce, divorce from bed and 
board, annulment, or alimony without divorce, 
shall be entitled to an order for alimony 
pendente lite when: 

(1) It shall appear from all the evidence 


ART. 1. DIVORCE, ETC., GENERALLY 


§50-16.3 


presented pursuant to G.S. 50-16.8(f), 
that such spouse is entitled to the 
relief demanded by such spouse in the 
action in which the application for al- 
imony pendente lite is made, and 

(2) It shall appear that the dependent 
spouse has not sufficient means 
whereon to subsist during the prosecu- 
tion or defense of the suit and to defray 
the necessary expenses thereof. 

(b) The determination of the amount and the 
payment of alimony pendente lite shall be in 
the same manner as alimony, except that the 
same shall be limited to the pendency of the 
suit in which the application is made.” 

Legal Periodicals. — As to basis of award of 
alimony pendente lite in North Carolina, see 39 
N.C.L. Rev. 189 (1961). 

For survey of 1979 family law, see 58 N.C.L. 
Rev. 1471 (1980). 

For 1984 survey, “Estoppel and Foreign Di- 
vorce,” see 63 N.C.L. Rev. 1189 (1985). 

For note, “The Contingent Fee Contract in 
Domestic Relations Cases,” see 7 Campbell L. 
Rey. 427 (1985). 

For note, “Post-Separation Failure to Sup- 
port a Dependent Spouse as a Sole Ground for 
Alimony Despite the Absence of Marital Mis- 
conduct Before Separation — Brown v. Brown,” 
see 15 Campbell L. Rev. 333 (1993). 


CASE NOTES 


I. In General. 

II. Prerequisites. 
III. Discretion and Findings of Trial Court. 
IV. Amount. 

V. Review on Appeal. 


I. IN GENERAL. 


Editor’s Note. — Some of the cases cited 
below were decided under former $$ 50-15 and 
50-16, which dealt with alimony pendente lite 
in actions for divorce and in actions for alimony 
without divorce, respectively. 

Constitutionality. — Defendant’s conten- 
tion that the provisions of former § 50-16 em- 
powering the court to allow subsistence and 
counsel fees pendente lite to plaintiff in her 
action for alimony without divorce were uncon- 
stitutional as depriving him of a property right 
without trial by jury was untenable, since he 
was under the duty to support plaintiff until 
the adjudication of issues relieving him of that 
duty, and since such allowance by the court did 
not form any part of the ultimate relief sought 
nor affect the final rights of the parties. Peele v. 
Peele, 216 N.C. 298, 4 S.E.2d 616 (1939). 

Sections 50-16.1 Through 50-16.10 Con- 
strued in Pari Materia. — The statutes cod- 


ified as §§ 50-16.1 through 50-16.10 all deal 
with the same subject matter, alimony, and are 
to be construed in pari materia. Rowe v. Rowe, 
305 N.C. 177, 287 S.E.2d 840 (1982). 

Section 50-16.9 does not list factors to help in 
the modification decision, but the alimony stat- 
utes, §§ 50-16.1 through 50-16.10, have been 
read in pari materia because they deal with the 
same subject matter. Broughton v. Broughton, 
58 N.C. App. 778, 294 S.E.2d 772, cert. denied, 
307 N.C. 269, 299 S.E.2d 214 (1982). 

Right to Alimony Pending Trial Is 
Grounded on Common Law. — The right of 
a defendant wife to an allowance for her sub- 
sistence pending trial and for counsel fees in a 
suit for absolute divorce by her husband was 
not derived from former §§ 50-15 or 50-16, but 
was grounded on the common law. Branon v. 
Branon, 247 N.C. 77, 100 S.E.2d 209 (1957). 

Common-Law Principle Not Abrogated. 
— Former § 50-15 did not abrogate the princi- 
ple on which alimony was allowed at common 
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law. Cameron v. Cameron, 231 N.C. 123, 56 
S.E.2d 384 (1949). 

Allowance as a Legal Right. — Generally, 
excluding statutory grounds for denial, allow- 
ance of support to an indigent wife (dependent 
spouse) while prosecuting a meritorious suit 
against her husband (supporting spouse) under 
this section is so strongly entrenched in prac- 
tice as to be considered an established legal 
right. Butler v. Butler, 226 N.C. 594, 39 S.E.2d 
745 (1946); Yow v. Yow, 243 N.C. 79, 89 S.E.2d 
867 (1955); Garner v. Garner, 270 N.C. 298, 154 
S.E.2d 46 (1967). 

Purpose of alimony pendente lite is to 
give a dependent spouse immediate support 
and allow her to maintain her action. Giving 
supporting spouse credit for equitable distribu- 
tion purposes for various payments made as 
part of alimony pendente lite would defeat the 
purpose of alimony pendente lite by penalizing 
the dependent spouse in the final distribution 
of the marital assets. Morris v. Morris, 90 N.C. 
App. 94, 367 S.E.2d 408 (1988). 

When the wife (dependent spouse) is the 
defendant she has a right to claim alimony 
pendente lite. Webber v. Webber, 79 N.C. 572 
(1878); Barker v. Barker, 1386 N.C. 316, 48 S.E. 
733 (1904). 

Since the decision to the contrary in Reeves v. 
Reeves, 82 N.C. 348 (1980), is expressly abro- 
gated in Medlin v. Medlin, 175 N.C. 529, 95 8.E. 
857 (1918), the wife (dependent spouse) may be 
allowed alimony pending the action and coun- 
sel fees in a suit against her for divorce, even 
though she seeks no affirmative relief and 
merely endeavors to defeat her husband’s (sup- 
porting spouse’s) case. It follows, therefore, that 
in an action by the husband for an absolute 
divorce, the wife may deny the validity of the 
cause of action alleged by the husband, or plead 
an affirmative defense to it, and obtain upon a 
proper showing in either event allowances from 
the estate or earnings of the husband for her 
support during the pendency of the action and 
for counsel fees for her attorneys. Johnson v. 
Johnson, 237 N.C. 383, 75 S.E.2d 109 (1953). 

When the husband (supporting spouse) sues 
the wife (dependent spouse) for an absolute 
divorce, the wite may plead a cause of action for 
divorce from bed and board as a cross-action, 
and obtain upon a proper showing allowances 
from the estate or earnings of her husband for 
her support during the pendency of the action 
and for counsel fees for her attorneys. Johnson 
v. Johnson, 237 N.C. 383, 75 S.E.2d 109 (1953). 

And this is true although she may be con- 
cluded by the judgment against her in her 
former and independent action for divorce a 
mensa under the provisions of the statute. 
Medlin v. Medlin, 175 N.C. 529, 95 S.E. 857 
(1918). 

Lapse of seven years from the time of 
the separation does not bar a cross-action for 
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divorce a mensa on the ground of constructive 
abandonment or application for alimony 
pendente lite, either by laches or any statute of 
limitation. Nall v. Nall, 229 N.C. 598, 50 S.E.2d 
737 (1948). 

Purpose of support pendente lite is to 
provide for the reasonable and proper 
support of the wife (dependent spouse) in 
an emergency situation, pending the final 
determination of her rights. Schloss v. Schloss, 
273 N.C. 266, 160 S.E.2d 5 (1968); Dixon v. 
Dixon, 6 N.C. App. 623, 170 S.E.2d 561 (1969). 

The purpose of alimony pendente lite is to 
provide the dependent spouse with reasonable 
living expenses during the pendency of litiga- 
tion. Roberts v. Roberts, 30 N.C. App. 242, 226 
S.E.2d 400 (1976). 

The purpose of temporary alimony is to en- 
able the dependent spouse to maintain herself 
according to her accustomed station in life 
pending the final determination of the issues. 
Gardner v. Gardner, 40 N.C. App. 334, 252 
S.E.2d 867 (1979). - 

So That She May Maintain Her Action. — 
The granting of alimony pendente lite is given 
by statute for the very purpose that the wife 
(dependent spouse) have immediate support 
and be able to maintain her action. It is a 
matter of urgency. Williams v. Williams, 261 
N.C. 48, 1384 S.E.2d 227 (1964); Brady v. Brady, 
273 N.C. 299, 160 S.E.2d 13 (1968). 

And to Place Her on a More Equal Foot- 
ing. — The purpose of the speedy proceedings 
for alimony pendente lite is to give the depen- 
dent spouse subsistence and counsel fees pend- 
ing trial of the action on its merits. This result 
places the dependent spouse on a more nearly 
equal footing with the supporting spouse for 
purposes of preparing for and prosecuting the 
dependent spouse’s claim. Black v. Black, 30 
N.C. App. 403, 226 S.E.2d 858, appeal dis- 
missed, 290 N.C. 775, 229 S.E.2d 31 (1976). 

The remedy established for the subsistence of 
the wife (dependent spouse) pending the trial 
and final determination of the issues involved 
and for her counsel fees is intended to enable 
her to maintain herself according to her station 
in life and to have sufficient funds to employ 
adequate counsel to meet her husband (sup- 
porting spouse) at the trial upon substantially 
equal terms. Fogartie v. Fogartie, 236 N.C. 188, 
72 $.E.2d 226 (1952); Myers v. Myers, 270 N.C. 
263, 154 S.E.2d 84 (1967); Brady v. Brady, 273 
N.C. 299, 160 S.E.2d 13 (1968); Little v. Little, 
12 N.C. App. 353; 1838 S.E.2d 278 (1971); 
Newsome v. Newsome, 22 N.C. App. 651, 207 
S.E.2d 355 (1974). 

While Affording Some Protection to Sup- 
porting Spouse. — The purpose of former 
§ 50-15 was to afford the wife (dependent 
spouse) present pecuniary relief pending the 
progress of the action, and to afford the hus- 
band (supporting spouse) some measure of pro- 
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tection in a motion so important, which was 
made and to be determined before the merits of 
the controversy were ascertained and the 
rights of the parties settled regularly by final 
judgment. Morris v. Morris, 89 N.C. 109 (1883). 

Purpose Is Not to Determine Rights. — 
The purpose of a hearing for alimony pendente 
lite is to give the dependent spouse reasonable 
subsistence pending trial and without delay. It 
is not to determine property rights or finally 
determine what alimony the dependent spouse 
may receive if she wins her case on the merits. 
Harrell v. Harrell, 253 N.C. 758, 117 S.E.2d 728 
(1961); Kohler v. Kohler, 21 N.C. App. 339, 204 
S.E.2d 177 (1974). 

Nor to Establish Savings Account for 
Dependent Spouse. — The purpose of ali- 
mony pendente lite is to provide for the reason- 
able support of the dependent spouse pending 
final determination of her rights, and not to 
establish a savings account for her. Gardner v. 
Gardner, 40 N.C. App. 334, 252 S.E.2d 867 
(1979). 

A pendente lite order is intended to go no 
further than provide subsistence and counsel 
fees pending the litigation. It cannot set up a 
savings account in favor of the plaintiff. Sguros 
v. Sguros, 252 N.C. 408, 114 S.E.2d 79 (1960); 
Schloss v. Schloss, 273 N.C. 266, 160 S.E.2d 5 
(1968). 

Section Does Not Involve an Accounting. 
— The provision for temporary subsistence 
pending trial on the merits does not involve an 
accounting between husband and wife. Harrell 
v. Harrell, 253 N.C. 758, 117 S.E.2d 728 (1961). 

Question of the alleged ownership of 
assets by an infant is beyond the scope of a 
hearing for alimony pendente lite. Kohler v. 
Kohler, 21 N.C. App. 339, 204 S.E.2d 177 
(1974). 

Order Does Not Determine Final or Ul- 
timate Rights of the Parties. — Order grant- 
ing or denying subsistence pendente lite, with 
or without counsel fees, whether or not contain- 
ing findings of fact, is not a final determination 
of and does not affect the final rights of the 
parties. Schloss v. Schloss, 273 N.C. 266, 160 
S.E.2d 5 (1968). 

When the facts are investigated and findings 
are made as a guide to the court in making 
temporary allowances, they do not affect the 
ultimate rights of the parties at the final hear- 
ing. Harris v. Harris, 258 N.C. 121, 128 S.E.2d 
123 (1962). 

The final merits of the action are not before 
the trial judge upon a pendente lite hearing. 
Therefore, upon a pendente lite hearing, the 
trial judge may not determine the ultimate 
property rights of the parties. Black v. Black, 30 
N.C. App. 403, 226 S.E.2d 858, appeal dis- 
missed, 290 N.C. 775, 229 S.E.2d 31 (1976). 

Determination of rights to a joint sav- 
ings account is a matter for final hearing 
on all the merits, and not for hearing on ali- 
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mony pendente lite. Roberts v. Roberts, 30 N.C. 
App. 242, 226 S.E.2d 400 (1976). 

No Present Right to Disbursement of 
Eminent Domain Deposit for Land Owned 
by Entirety. — A wife separated from her 
husband and seeking alimony pendente lite 
had no present right to disbursement of money 
deposited by the State Highway Commission 
(now Board of Transportation) as a credit 
against just compensation for land owned by 
the wife and her husband as tenants by en- 
tirety. North Carolina State Hwy. Comm’n y. 
Myers, 270 N.C. 258, 154 S.E.2d 87 (1967). 

It was error to order defendant to pay 
monthly premiums on two life insurance 
policies in which the child was named as 
primary beneficiary, because such payments 
provided nothing to meet the immediate needs 
of the child pending hearing of the case on its 
merits. Davis v. Davis, 11 N.C. App. 115, 180 
S.E.2d 374 (1971). 

Allowance for Children. — Where in pass- 
ing upon a motion of plaintiff in her action for 
divorce a mensa for alimony, etc., pendente lite, 
if the trial judge has found facts sufficient upon 
the evidence, he may award the custody of the 
minor children, who have been removed by the 
defendant from the State, to the plaintiff, with 
an additional allowance for them from the time 
they may be placed in her custody. Jones v. 
Jones, 173 N.C. 279, 91 S.E. 960 (1917). 

Effect of Reconciliation and Resump- 
tion of Marital Relations. — Where an order 
for alimony pendente lite has been rendered, 
but subsequent thereto there is a reconciliation 
and a resumption of marital relations in the 
home, the necessity for alimony ceases, and a 
judge has no power to reactivate the order for 
alimony pendente lite. However, the original 
cause is still pending and upon a subsequent 
separation and need for subsistence for the 
wife, the courts are open for whatever relief 
may be justified by the situation then existing. 
Hester v. Hester, 239. N.C. 97, 79 S.E.2d 248 
(1953). 

An order requiring defendant to pay alimony 
pendente lite to plaintiff was voided when the 
parties subsequently resumed the marital rela- 
tionship. O’Hara v. O’Hara, 46 N.C. App. 819, 
266 S.E.2d 59 (1980). 

Final Order Terminates Order for Sub- 
sistence Pendente Lite. — Ordinarily, a final 
order for alimony without divorce terminates 
an order for subsistence pendente lite. Harris v. 
Harris, 258 N.C. 121, 128 S.E.2d 123 (1962). 

A final order in a case for alimony without 
divorce terminates an order for alimony 
pendente lite. Peeler v. Peeler, 7 N.C. App. 456, 
172 S.E.2d 915 (1970), overruled on other 
grounds, Stephenson v. Stephenson, 55 N.C. 
App. 250, 285 S.E.2d 281 (1981). 

Ordinarily, the award of permanent alimony 
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terminates an order for subsistence pendente 
lite or counsel fees. Rickert v. Rickert, 282 N.C. 
373, 193 S.E.2d 79 (1972). 

But Relief Ordered at Previous Hearing 
May Be Continued as Permanent Alimony. 
— When the court on the final hearing finds 
facts based on the defendant’s admissions and 
his testimony given at the hearing, the court 
may determine that the relief sought by plain- 
tiff and ordered at a previous hearing should be 
continued as permanent alimony, subject to the 
further orders of the court. Harris v. Harris, 
258 N.C, 121, 128.S.E.2d 123 (1962). 

Specific Performance of Alimony Provi- 
sions of Separation Agreement. — The trial 
court had authority under § 1A-1, Rule 65 to 
grant specific performance of the alimony pro- 
visions of a separation agreement in order to 
preserve the status quo pending final determi- 
nation of the merits of an action on the agree- 
ment. Gibson v. Gibson, 49 N.C. App. 156, 270 
S.E.2d 600 (1980). 

Recovery of Attorneys’ Fees When Ali- 
mony Modification Is Sought After Abso- 
lute Divorce. — Section 50-16.4 is applicable 
any time a dependent spouse can show that she 
has the grounds for alimony pendente lite, even 
though the proceeding was not brought for that 
purpose. That any time includes times subse- 
quent to the determination of the issues in her 
favor at the trial of her cause on the merits. 
Thus, if she meets the three requirements of 
§ 50-16.3(a) for alimony pendente lite, she can 
recover her attorneys’ fees even though she 
sought alimony modification subsequent to ab- 
solute divorce. Broughton v. Broughton, 58 N.C. 
App. 778, 294 S.E.2d 772, cert. denied, 307 N.C. 
269, 299 S.E.2d 214 (1982). 

Applied in Williams v. Williams, 12 N.C. 
App. 170, 182 S.E.2d 667 (1971); Austin v. 
Austin, 12 N.C. App. 286, 183 S.E.2d 420 
(1971); Medlin v. Medlin, 17 N.C. App. 582, 195 
S.E.2d 65 (1973); Little v. Little, 18 N.C. App. 
311, 196 S.E.2d 562 (1973); Robinson v. 
Robinson, 26 N.C. App. 178, 215 S.E.2d 179 
(1975); Hill v. Hill, 27 N.C. App. 423, 219 S.E.2d 
273 (1975); Davis v. Davis, 35 N.C. App. 111, 
240 S.E.2d 488 (1978); Haddon v. Haddon, 42 
N.C. App. 632, 257 S.E.2d 483 (1979); Blair v. 
Blair, 44 N.C. App. 605, 261 S.E.2d 301 (1980). 

Quoted in Bridges v. Bridges, 29 N.C. App. 
209, 223 S.E.2d 845 (1976). 

Stated in Hatcher v. Hatcher, 7 N.C. App. 
562, 173 S.E.2d 33 (1970). 

Cited in Peeler v. Peeler, 7 N.C. App. 456, 
172 S.E.2d 915 (1970); Blair v. Blair, 8 N.C. 
App. 61, 173 S.E.2d 513 (1970); Fonvielle v. 
Fonvielle, 8 N.C. App. 337, 174 S.E.2d 67 
(1970); Sauls v. Sauls, 288 N.C. 387, 218 S.E.2d 
338 (1975); Wilhelm v. Wilhelm, 43 N.C. App. 
549, 259 S.E.2d 319 (1979); Brower v. Brower, 
75 N.C. App. 425; 331) (S$: 2d2170) 41985): 
Benfield v. Pilot Life Ins. Co., 82 N.C. App. 298, 
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346 S.E.2d 283 (1986); Holder v. Holder, 87 N.C. 
App. 578, 361 S.E.2d 891 (1987); Evans v. 
Evans, 111 N.C. App. 792, 4384 S.E.2d 856 
(1993). 


II. PREREQUISITES. 


Prerequisites for Obtaining Alimony 
Pendente Lite. — In order to obtain alimony 
pendente lite, the applicant must be (1) a de- 
pendent spouse, (2) entitled to the relief de- 
manded in the action, and (3) without sufficient 
means whereon to subsist during the prosecu- 
tion or defense of the suit and to defray the 
necessary expenses thereof. Hogue v. Hogue, 20 
N.C. App. 588, 202 S.E.2d 327 (1974); Ross v. 
Ross, 33 N.C. App. 447, 235 S.E.2d 405 (1977); 
Gardner v. Gardner, 40 N.C. App. 334, 252 
S.H.2d 867 (1979). 

This section establishes the requirements for 
an award of alimony pendente lite. In the first 
place, the applicant must be a dependent 
spouse. Once it is established that the appli- 
cant is a dependent spouse it must appear that 
such spouse: (1) Prima facie, is entitled to the 
relief demanded in the action, i.e., absolute 
divorce, divorce from bed and board, annul- 
ment, or alimony without divorce; and (2) Does 
not have sufficient means whereon to subsist 
during the prosecution or defense of the suit 
and to defray the necessary expenses thereof. 
Cabe v. Cabe, 20 N.C. App. 273, 201 S.E.2d 203 
(1973). 

To obtain alimony pendente lite, the depen- 
dent spouse must show, among other things, 
that he or she is entitled to the relief demanded 
by such spouse in the action in which the 
application for alimony pendente lite is made, 
and that he or she has not sufficient means 
whereon to subsist during the prosecution or 
defense of the suit and to defray the necessary 
expenses thereof. Fore v. Fore, 15 N.C. App. 
226, 189 S.E.2d 520 (1972); Simmons. v. 
Simmons, 22 N.C. App. 68, 205 S.E.2d 582 
(1974). 

In order for a spouse to be entitled to alimony 
pendente lite under this section, the trial court 
must make findings of fact to show three re- 
quirements: (1) the existence of a marital rela- 
tionship; (2) that the spouse is either (a) actu- 
ally or substantially dependent upon the other 
spouse for maintenance and support, or (b) is 
substantially in need of maintenance and sup- 
port from the other spouse; and (3) that the 
supporting spouse is capable of making the 
required payments. Hampton v. Hampton, 29 
N.C. App. 342, 224 S.E.2d 197 (1976); Robbins 
v. Robbins, 43 N.C. App. 488, 259 S.E.2d 353 
(1979). 

Prerequisites for Award of Counsel 
Fees. — The clear and unambiguous language 
of this section and § 50-16.4 provides as pre- 
requisites for determination of an award of 
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counsel fees the following: (1) The spouse is 
entitled to the relief demanded; (2) The spouse 
is a dependent spouse; and (3) The dependent 
spouse has not sufficient means whereon to 
subsist during the prosecution of the suit and to 
defray the necessary expenses thereof. Rickert 
v. Rickert, 282 N.C. 373, 193 S.E.2d 79 (1972); 
Therrell v. Therrell, 19 N.C. App. 521, 199 
S.E.2d 164 (1973); Townson v. Townson, 26 N.C. 


App. 75, 214 S.E.2d 444 (1975); Knott v. Knott, . 


52 INC App? 940,279 Sed 722 (1981): 
Whedon v. Whedon, 313 N.C. 200, 328 S.E.2d 
437 (1985). 

Before attorneys’ fees may be awarded to the 
dependent spouse in an alimony case under 
this section and § 50-16.4 and before attorneys’ 
fees may be awarded to the interested party in 
a custody, support, or custody and support suit 
under § 50-13.6, that person must have insuf- 
ficient means to defray the expense of the suit; 
that is, he or she must be unable to employ 
adequate counsel in order to proceed as litigant 
to meet the other spouse as litigant in the suit. 
Hudson v. Hudson, 299 N.C. 465, 263 S.E.2d 
719 (1980). 

As to allowance of attorneys’ fees, see also 
Upchurch v. Upchurch, 34 N.C. App. 658, 239 
S.E.2d 701 (1977), cert. denied, 294 N.C. 363, 
242 S.E.2d 634 (1978). 

Both Grounds Stated in Subsection (a) 
Must Exist. — The two subdivisions of subsec- 
tion (a) of this section are connected by the 
word “and”, and it is therefore mandatory that 
the grounds stated in both of these subdivisions 
shall be found to exist before an award of 
alimony pendente lite may be made. Peoples v. 
Peoples, 10 N.C. App. 402, 179 S.E.2d 138 
(1971); Mitchell v. Mitchell, 12 N.C. App. 54, 
182 S.E.2d 627 (1971); Presson v. Presson, 13 
N.C. App. 81, 185 S.E.2d 17 (1971); Whitney v. 
Whitney, 15 N.C. App. 151, 189 S.E.2d 629 
(1972); Hogue v. Hogue, 20 N.C. App. 5838, 202 
S.E.2d 327 (1974). 

Wife who was not entitled to alimony, 
was not entitled to attorneys’ fees for the 
prosecution of her claim for alimony pendente 
lite. Puett v. Puett, 75 N.C. App. 554, 331 
S.E.2d 287 (1985). 

Only a dependent spouse is entitled to 
alimony or alimony pendente lite. 
Galloway v. Galloway, 40 N.C. App. 366, 253 
S.E.2d 41 (1979). 

Income of Dependent Spouse Must Be 
Insufficient for Support and Expenses of 
Suit. — A married woman (dependent spouse) 
is entitled to alimony pendente lite from hus- 
band’s (supporting spouse’s) estate when the 
income from her separate estate is not suffi- 
cient for her support and to defray the neces- 
sary expenses in prosecuting her suit. Miller v. 
Miller, 75 N.C. 70 (1876). 

Spouse with Ample Means Is Not Enti- 
tled to Allowance. — The right of alimony 
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pendente lite is predicated upon the justice of 
affording the wife (dependent spouse) sufficient 
means to cope with her husband (supporting 
spouse) in presenting their case before the 
court, and a finding, supported by evidence, 
that wife has earnings and means of support 
equal to that of her husband sustains the 
court’s order denying her motion for alimony 
pendente lite. Oliver v. Oliver, 219 N.C. 299, 13 
S.E.2d 549 (1941). 

Where wife (spouse) has a monthly income 
substantially larger than her husband’s 
(spouse’s), the requirements of subsection (a)(2) 
of this section are not made to appear, and it is 
error to award alimony pendente lite and coun- 
sel fees pendente lite. Davis v. Davis, 11 N.C. 
App. 115, 180 S.E.2d 374 (1971). 

But mere fact that wife (dependent 
spouse) has property or means of her own 
does not prohibit an award of alimony 
pendente lite. Strother v. Strother, 29 N.C. App. 
223, 223 S.E.2d 838 (1976); Robbins v. Robbins, 
43 N.C. App. 488, 259 S.E.2d 353 (1979). 

Nor Relieve Supporting Spouse of Duty. 
— The fact that the wife has separate property 
of her own does not relieve the husband of his 
duty to maintain for his wife the standard of 
living to which she has become accustomed. 
Gardner v. Gardner, 40 N.C. App. 334, 252 
S.E.2d 867 (1979). 

The clear and unambiguous language of this 
section and § 50-16.4 require that to receive 
attorneys’ fees in an alimony case it must be 
determined that (1) the spouse is entitled to the 
relief demanded; (2) the spouse is a dependent 
spouse; and (3) the dependent spouse has not 
sufficient means whereon to subsist during the 
prosecution of the suit and to defray the neces- 
sary expenses thereof. All three of these deter- 
minations must be made in order to support an 
award of attorneys’ fees. Taylor v. Taylor, 46 
N.C. App. 438, 265 S.E.2d 626 (1980). 

No Allowance Where Dependent Spouse 
Has No Case. — Discretion in allowance of 
support to a wife (dependent spouse), while 
suing her husband (supporting spouse) is con- 
fined to consideration of necessities of the wife 
on the one hand and the means of the husband 
on the other, but to warrant such allowance the 
court is expected to look into the merits of the 
action and would not be justified in allowing 
subsistence and counsel fees where the plain- 
tiff, in law, has no case. Garner v. Garner, 270 
N.C. 2938, 154 S.E.2d 46 (1967). 

Court Must Look to Merits to Determine 
If Case for Relief Has Been Made. — In 
order to warrant the allowance of alimony 
pendente lite, the court must look to the merits 
of the action to determine if the petitioning 
party in law has made out a case entitling her 
to the relief demanded. Therrell v. Therrell, 19 
N.C. App. 321, 198 S.E.2d 776 (1973). 

In passing on a motion for alimony pendente 


dh t3) 


§50-16.3 


lite the judge is expected to look into the merits 
of the action and determine in his sound legal 
discretion, after considering the allegations of 
the complaint and the evidence of the respec- 
tive parties, whether or not the movant is 
entitled to the relief sought. Parker v. Parker, 
261 N.C. 176, 134 S.E.2d 174 (1964). 

Complaint Must Allege Facts Constitut- 
ing Cause of Action. — Alimony pendente lite 
and counsel fees should not be awarded unless 
the plaintiff alleges in her complaint facts suf- 
ficient to constitute a good cause of action. 
Ipock v. Ipock, 233 N.C. 387, 64 S.E.2d 283 
(1951). 

But Kind of Divorce Warranted by Peti- 
tion Is Immaterial. — Upon an application 
for alimony pendente lite, it is unnecessary to 
decide whether the petition warrants a divorce 
a vinculo or only a divorce a mensa et thoro. 
Little v. Little, 63 N.C. 22 (1868). 

Burden upon Dependent Spouse. — 
Upon the application of a dependent spouse for 
alimony pendente lite, the burden is upon her 
to establish (1) that she is entitled to relief in 
her action and, (2) that she does not have 
sufficient means whereon to subsist during the 
prosecution of her claim or to defray the neces- 
sary expenses thereof. In re Mason, 13 N.C. 
App. 334, 185 S.E.2d 433 (1971), cert. denied, 
280 N.C. 495, 186 S.E.2d 513 (1972). 

Each case presents different circumstances, 
and the burden is upon the applicant for ali- 
mony, or alimony pendente lite, to offer evi- 
dence to establish need. Cabe v. Cabe, 20 N.C. 
App. 273, 201 S.E.2d 203 (1978). 

Mere Institution of Suit Is Not Enough. 
— A wife (dependent spouse) is not entitled to 
an order for support pendente lite merely be- 
cause she has instituted an action and alleged 
grounds for divorce or alimony. Deal v. Deal, 
259 N.C. 489, 131 S.E.2d 24 (1963). 

Nor Is Mere Separation. — Former § 50- 
15 did not authorize the judge, in passing on a 
motion for alimony pendente lite, to award a 
wife (dependent spouse) subsistence and coun- 
sel fees merely because she and her husband 
(supporting spouse) had separated. Parker v. 
Parker, 261 N.C. 176, 134 S.E.2d 174 (1964). 

Dependent Spouse Must Show Lack of 
Provocation. — As a prerequisite to any al- 
lowance to a wife (dependent spouse), she must 
show that she did not by her own conduct 
provoke the wrongs and abuses of which she 
complains. Deal v. Deal, 259 N.C. 489, 131 
S.E.2d 24 (1968). 

But it need not be found as a fact that 
the plaintiff was a faithful, dutiful and 
obedient wife (spouse). Lassiter v. Lassiter, 
92 N.C. 129 (1885). 

Wrongful Abandonment by Dependent 
Spouse. — Former § 50-16 did not contem- 
plate that a wife who wrongfully abandoned 
and separated herself from her husband should 
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be awarded subsistence and counsel fees. 
Byerly v. Byerly, 194 N.C. 532, 140 S.E. 158 
(1927); Reece v. Reece, 232 N.C. 95, 59 S.E.2d 
363 (1950); Deal v. Deal, 259 N.C. 489, 131 
S.E.2d 24 (1963). 

In a wife’s (dependent spouse’s) action for an 
allowance pendente lite the husband (support- 
ing spouse) is not precluded from asserting and 
proving as a defense to his wife’s action and 
motion that she has separated herself from him 
or abandoned him. Deal v. Deal, 259 N.C. 489, 
131 S.E.2d 24 (1963). 

Separation by Mutual Agreement. — The 
court properly denied a wife’s motion for an 
interim award of alimony pendente lite and 
counsel fees in her suit for alimony without 
divorce, where there were findings that (1) the 
plaintiff and her husband had separated by 
mutual agreement, (2) the husband did not 
abandon the wife, and (3) the husband was 
guilty of no misconduct that would support an 
award of alimony. Harper v. Harper, 9 N.C. App. 
341, 176 S.E.2d 48 (1970). 

Effect of Separation Agreement. — The 
existence of a separation agreement was not a 
bar to an award of alimony pendente lite under 
former § 50-16. Wilson v. Wilson, 261 N.C. 40, 
134 S.E.2d 240 (1964). 

Under former § 50-16 the reasonableness of 
a separation agreement did not have to be 
determined before the court could award tem- 
porary allowances. Oldham v. Oldham, 225 
N.C. 476, 35 S.E.2d 332 (1945); Williams v. 
Williams, 261 N.C. 48, 134 S.E.2d 227 (1964). 

Where in proceedings by wife to secure her 
subsistence and reasonable counsel fees under 
this section it was alleged that a separation 
agreement was procured by fraud, sufficiently 
pleaded, objection that the validity of the sep- 
aration contract had to be determined first in 
an independent action was untenable, as 
former § 50-16 expressly provided that ali- 
mony could be granted “pending the trial and 
final determination of the issues.” Taylor v. 
Taylor, 197 N.C. 197, 148 S.E. 171 (1929). 

The cases of Oldham v. Oldham, 225 N.C. 
476, 35 S.E.2d 332 (1945) and Taylor v. Taylor, 
197 N.C. 197, 148 S.E. 171 (1929), holding that 
in an action for alimony without divorce the 
validity or reasonableness of a separation 
agreement need not be determined before the 
court can award temporary allowances, al- 
though decided under former § 50-16, relating 
to actions for alimony without divorce, were 
equally applicable to a motion for temporary 
alimony under former § 50-15, pending the 
trial of an action for divorce from bed and 
board. Williams v. Williams, 261 N.C. 48, 134 
S.E.2d 227 (1964). 3 

Adultery. — Under former § 50-16, there 
was no defense limiting the power of the trial 
court to award subsistence pendente lite except 
the defense of the wife’s adultery. Oldham v. 
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Oldham, 225 N.C. 476, 35 S.E.2d 332 (1945); 
Williams v. Williams, 261 N.C. 48, 1384 S.E.2d 
227 (1964). See also, Branon vy. Branon, 247 
N.C. 77, 100 S.E.2d 209 (1957). 

Validity of Marriage. — Under Session 
Laws 1919, c. 24, it was not required that an 
issue involving the validity of the marriage be 
first determined before wife could sustain her 
civil action against her husband for an allow- 
ance for reasonable subsistence and counsel 
fees pending trial and final determination of 
the issue relating to the validity of the mar- 
riage. Barbee v. Barbee, 187 N.C. 538, 122 S.E. 
177 (1924). 

Pleadings Held Insufficient. — Trial court 
did not err by finding wife’s pleadings were 
insufficient on their face and dismissing her 
action for alimony and alimony pendente lite; 
plaintiff asserted in her complaint that she was 
a “dependent spouse,” but the only support she 
offered for this conclusion was evidence of her 
husband’s salary and she did not present any 
evidence that she needed assistance to subsist 
during the prosecution or defense of the suit. 
Shook v. Shook, 95 N.C. App. 578, 383 S.E.2d 
405 (1989), cert. denied, 326 N.C. 50, 389 
S.E.2d 94 (1990). 

Order for Temporary Alimony Held Er- 
ror. — Trial court erred in ordering husband to 
pay wife temporary alimony and counsel fees 
retroactively from Dec. 21, 1987, the date of the 
entry of the order, to Aug. 1, 1984, approxi- 
mately one month after the date the parties 
separated; wife’s failure to claim alimony 
pendente lite and counsel fees at the time the 
parties separated demonstrated a total lack of 
need for an order of temporary alimony and 
counsel fees and the record vividly disclosed 
that wife was able to support herself and em- 
ploy counsel to protect her interest during the 
pendency of the action. Haywood v. Haywood, 
95 N.C. App. 426, 382 S.E.2d 798, cert. denied, 
325 N.C. 706, 388 S.E.2d 454 (1989). 

Award Upheld. — In an action by a wife for 
a divorce a mensa, where acts of cruelty were 
alleged as the ground of separation, and an 
estimate was made of the value of the defen- 
dant’s estate, it was held that there was suffi- 
cient evidence to decree alimony and fix the 
amount. Pain v. Pain, 80 N.C. 322 (1879). 

Allegations were held sufficient where acts 
were alleged which were well calculated to 
make wife’s condition intolerable and her life 
burdensome and the bill set forth an estimate 
of the amount of the defendant’s property. 
Gaylord v. Gaylord, 57 N.C. 74 (1858). 

Where the complaint of wife seeking a di- 
vorce alleged facts which, if believed, entitled 
her to the relief demanded, and it was supple- 
mented by an affidavit that the husband was 
trying to dispose of his property and had offered 
his land for sale with the avowed purpose of 
leaving the State, and that the children were 
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small and needed the mother’s care, it was 
proper to grant an order for alimony pendente 
lite, and it was also competent for the court to 
award to the mother the custody of the younger 
children. Scroggins v. Scroggins, 80 N.C. 319 
(1879). 

Where the allegations in the complaint were 
not controverted, it was sufficient if the judge 
found that no answer was filed and adjudged 
alimony to be paid. Zimmerman y. Zimmerman, 
113 N.C. 482, 18 S.E. 334 (1893). 

Where, in husband’s action for divorce on 
ground of adultery, wife filed an answer deny- 
ing the charges and set up a cross-action for 
divorce from bed and board, the finding by the 
court that the wife denied the charge of adul- 
tery under oath, that the court did not find that 
she was guilty of adultery, that the husband 
had abandoned her and that she was finan- 
cially unable to defray the necessary and 
proper expenses of the action and was without 
means of support, and that the husband was 
financially able to make the payments ordered, 
was sufficient to support the court’s order of 
alimony pendente lite. Covington v. Covington, 
215 N.C. 569, 2 S.E.2d 558 (1939). 

Plaintiff was entitled to an order for subsis- 
tence pendente lite where the facts found by the 
judge showed that the defendant abandoned 
his wife, without any fault or provocation on 
her part, and without providing for her any 
maintenance and support. Bailey v. Bailey, 243 
N.C. 412, 90 S.E.2d 696 (1956). 

Award Held Improper. — Where the find- 
ing that plaintiff wife was a “dependent spouse” 
amounted to a mere conclusion unsupported by 
a finding of fact, and where there were no 
findings upon which to conclude that wife was 
entitled to the relief demanded under subsec- 
tion (a)(1) of this section, the trial court erred in 
ordering alimony pendente lite and counsel 
fees. Kornegay v. Kornegay, 15 N.C. App. 751, 
190 S.E.2d 646 (1972). 


III. DISCRETION AND FINDINGS OF 
TRIAL COURT. 


Amount of Subsistence and Counsel 
Fees Is in Trial Court’s Discretion. — The 
amount allowed for subsistence pendente lite 
and counsel fees is within the discretion of the 
trial court, and the court’s decision is not 
reviewable except in case of abuse of discretion 
or error of law. Phillips v. Phillips, 223 N.C. 
276, 223 N.C. 279, 25 S.E.2d 848, 25 S.E.2d 848 
(1943); Cunningham v. Cunningham, 234 N.C. 
1, 65 S.E.2d 375 (1951); Mercer v. Mercer, 253 
N.C. 164, 116 S.E.2d 443 (1960); Griffith v. 
Griffith, 265 N.C. 521, 144 S.E.2d 589 (1965); 
Miller v. Miller, 270 N.C. 140, 153 S.E.2d 854 
(1967); Brady v. Brady, 273 N.C. 299, 160 
S.E.2d 13 (1968); Harper v. Harper, 9 N.C. App. 
341, 176 S.E.2d 48 (1970); Austin v. Austin, 12 
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N.C. App. 390, 183 S.E.2d 428 (1971); Rickert v. 
Rickert, 282 N.C. 373, 193 S.E.2d 79 (1972); 
Strother v. Strother, 29 N.C. App. 223, 223 
S.E.2d 838 (1976). 

The amount of the allowance to plaintiff for 
subsistence pendente lite and counsel fees is a 
matter for the trial judge. He has full power to 
act without the intervention of the jury, and his 
discretion in this respect is not reviewable, 
except in case of an abuse of discretion. 
Fogartie v. Fogartie, 236 N.C. 188, 72 S.E.2d 
226 (1952); Rowland v. Rowland, 253 N.C. 328, 
116 S.E.2d 795 (1960); Harrell v. Harrell, 253 
N.C. 758, 117 S.E.2d 728 (1961); Harrell v. 
Harrell, 256 N.C. 96, 123 S.E.2d 220 (1961). 

Where attorneys’ fees may be _ properly 
awarded, the amount of the award rests within 
the sound discretion of the trial judge and is 
reviewable on appeal only for abuse of discre- 
tion. Hudson v. Hudson, 299 N.C. 465, 263 
S.E.2d 719 (1980). 

But This Discretion Is Not Absolute and 
Unreviewable. — The allowance of support 
and counsel fees pendente lite in a suit for 
divorce or alimony without divorce is not an 
absolute discretion to be exercised at the plea- 
sure of the court and unreviewable, but is to be 
exercised within certain limits and with respect 
to factual conditions. Butler v. Butler, 226 N.C. 
594, 39 S.E.2d 745 (1946); Garner v. Garner, 
270 N.C. 293, 154 S.E.2d 46 (1967); Brady v. 
Brady, 273 N.C. 299, 160 S.E.2d 13 (1968); 
Little v. Little, 12 N.C. App. 353, 183 S.E.2d 278 
(1971). But see, Tiedemann v. Tiedemann, 204 
N.C. 682, 169 S.E. 422 (1933). 

Discretion in making allowances pendente 
lite is confined to consideration of the necessi- 
ties of the wife on the one hand, and the means 
of the husband on the other. Brady v. Brady, 273 
N.C. 299, 160 S.E.2d 13 (1968). 

Mixed Questions of Law and Fact. — 
Determination of what constitutes a “depen- 
dent spouse” and what constitutes a “support- 
ing spouse” requires an application of princi- 
ples of statutory law to facts and therefore 
involves mixed questions of law and fact. Peo- 
ples v. Peoples, 10 N.C. App. 402, 179 S.E.2d 
138 (1971). 

Trial Judge Must Look into the Merits. 
— In considering a motion for alimony 
pendente lite, the court may not exercise an 
absolute and unreviewable discretion based 
solely upon the allegations of the complaint and 
the plaintiff’s evidence offered in support 
thereof, while refusing to hear the evidence of 
the defendant. The judge is expected to look 
into the merits of the action and determine, in 
his sound legal discretion, after considering the 
allegations of the complaint and the evidence of 


the respective parties, whether or not the 


movant is entitled to the relief sought. Ipock v. 
Ipock, 233 N.C. 387, 64 S.E.2d 283 (1951); 
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Parker v. Parker, 261 N.C. 176, 134 S.E.2d 174 
(1964). 

And Consider a Number of Factors. — 
While the amount of alimony pendente lite to 
be awarded rests within the sound discretion of 
the trial judge, the judge must take into con- 
sideration a number of factors, including the 
accustomed standard of living of the parties 
and the estate of earnings of each party. 
Cornelison v. Cornelison, 47 N.C. App. 91, 266 
S.E.2d 707 (1980). 

The facts required by the statutes must 
be alleged and proved to support an order for 
subsistence pendente lite. Rickert v. Rickert, 
282 N.C. 378, 193 S.E.2d 79 (1972); Guy v. Guy, 
27 N.C. App. 348, 219 S.E.2d 291 (1975); Ross v. 
Ross, 33 N.C. App. 447, 235 S.E.2d 405 (1977). 

And the Court Must Make Findings of 
Fact and Conclusions of Law Thereon. — 
In suits for alimony pendente lite, the grounds 
listed under this section are conclusions of law 
necessary to justify an order granting such 
alimony. The court, therefore, must conclude as 
a matter of law that the party seeking alimony 
pendente lite (1) is the dependent spouse, (2) is 
a party in an action for absolute divorce, di- 
vorce from bed and board, annulment, or ali- 
mony without divorce and, (3) from all the 
evidence presented pursuant to § 50-16.8(f), (a) 
is entitled to the relief demanded in the action, 
and (b) is shown to lack sufficient means 
whereon to subsist during the prosecution or 
defense of the suit. Specific facts which support 
such a conclusion must be found. Steele v. 
Steele, 36 N.C. App. 601, 244 S.E.2d 466 (1978). 

This section requires the trial judge to con- 
clude as a matter of law that the spouse seeking 
alimony pendente lite is the dependent spouse 
within the meaning of § 50-16.1(3); that such 
spouse is a party in an action for absolute 
divorce, divorce from bed and board, annul- 
ment, or alimony without divorce; that such 
spouse is entitled to the relief demanded; and 
that such spouse is shown to lack sufficient 
means whereon to subsist during the course of 
the litigation. Cornelison v. Cornelison, 47 N.C. 
App. 91, 266 S.E.2d 707 (1980). 

It is necessary for the trial judge to make 
findings from which it can be determined, upon 
appellate review, that an award of alimony 
pendente lite is justified and appropriate in the 
case. Peoples v. Peoples, 10 N.C. App. 402, 179 
S.E.2d 138 (1971); Travis v. Travis, 27 N.C. App. 
575, 219'S.E.2d 512 (1975); 

Evidentiary or Subsidiary Facts Need 
Not Be Found. — In an action for alimony 
pendente lite the trial court is not required to 
find evidentiary or subsidiary facts. The court 
need only find the ultimate facts in issue. Orren 
v. Orren, 25 N.C. App. 106, 212 S.E.2d 394 
(1975). 

' But Findings of Ultimate Facts Must Be 
Made. — In making findings of fact under 
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subsection (f) of § 50-16.8 it is not necessary 
that the trial judge make detailed findings as to 
each allegation and evidentiary fact presented. 
It is necessary that he find the ultimate facts 
sufficient to establish that the dependent 
spouse is entitled to an award of alimony 
pendente lite under the provisions of subsection 
(a) of this section. Blake v. Blake, 6 N.C. App. 
410, 170 S.E.2d 87 (1969); Robbins v. Robbins, 
43 N.C. App. 488, 259 S.E.2d 353 (1979). 

The judge must find ultimate facts sufficient 
to establish that the dependent spouse is enti- 
tled to an award of alimony pendente lite under 
the provisions of subsection (a) of this section. 
Peoples v. Peoples, 10 N.C. App. 402, 179 S.E.2d 
138 (1971). 

Finding on Right to Relief Is Essential. 
— It is essential that a sufficient finding be 
made that the dependent spouse is entitled to 
the relief sought. Whitney v. Whitney, 15 N.C. 
App. 151, 189 S.E.2d 629 (1972); Sprinkle v. 
Sprinkle, 17 N.C. App. 175, 193 S.E.2d 468 
(1972). 

Dependency Must Be Found. — Absent a 
finding of fact in the order of alimony pendente 
lite that the plaintiff was a dependent spouse, 
alimony pendente lite may not be awarded. 
Musten v. Musten, 36 N.C. App. 618, 244 S.E.2d 
699 (1978). 

As Must Financial Need. — While it is not 
necessary in awarding alimony pendente lite on 
the basis of dependency for the trial judge to 
find that the wife (dependent spouse) would be 
unable to exist without support, it is necessary 
that the trial judge find facts which establish 
that she is substantially in need of mainte- 
nance and support. Newsome v. Newsome, 22 
N.C. App. 651, 207 S.E.2d 355 (1974). 

In order to recover counsel fees, this section 
requires a finding that plaintiff is unable to 
defray the expense of prosecuting the suit. 
Davis v. Davis, 62 N.C. App. 573, 302 S.E.2d 
886 (1983). 

Due regard must also be given to the 
ability of the supporting spouse to pay. 
Gardner v. Gardner, 40 N.C. App. 334, 252 
S.E.2d 867 (1979). 

Lack of Findings as to Dependent 
Spouse’s Means Is Reversible Error. — 
Failure to make specific findings as to the 
sufficiency of dependent spouse’s means of sub- 
sistence during the prosecution of her action 
and of defraying the necessary expenses thereof 
constitutes reversible error. Mitchell  v. 
Mitchell, 12 N.C. App. 54, 182 S.E.2d 627 
(1971). 

Findings of Fact Necessary for Award of 
Attorneys’ Fees. — In order to award attor- 
neys’ fees in alimony cases the trial court must 
make findings of fact showing that fees are 
-allowable and that the amount awarded is 
reasonable. Upchurch y. Upchurch, 34 N.C. 
App. 658, 239 S.E.2d 701 (1977), cert. denied, 
294 N.C. 363, 242 S.E.2d 634 (1978). 
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Where the order appealed from is deficient in 
findings to establish that plaintiff is entitled to 
alimony pendente lite pursuant to this section, 
the award of counsel fees under § 50-16.4 is 
also unsupported and must be reversed. Man- 
ning v. Manning, 20 N.C. App. 149, 201 S.E.2d 
46 (1973). 

Where the findings of fact are insufficient to 
support an award for alimony pendent lite, 
they are likewise insufficient to support an 
award of counsel fees. Newsome v. Newsome, 
22 N.C. App. 651, 207 S.E.2d 355 (1974). 

Trial judge is not required to make neg- 
ative findings justifying denial of an appli- 
cation by dependent spouse for alimony 
pendente lite. In re Mason, 13 N.C. App. 334, 
185 S.E.2d 433 (1971), cert. denied, 280 N.C. 
495, 186 S.E.2d.512 (1972). 

Findings in alimony pendente lite mo- 
tion are solely for purpose of that motion 
and are not competent evidence on the final 
hearing of the same issues. Perkins v. Perkins, 
85 N.C. App. 660, 355 S.E.2d 848, cert. denied, 
320 N.C. 633, 360 S.E.2d 92 (1987). 


IV. AMOUNT. 


Determination of Amount Is Made in 
Same Manner as Alimony. — The determina- 
tion of the amount and the payment of alimony 
pendente lite is to be made in the same manner 
as alimony, except that alimony pendente lite 
shall be limited to the pendency of the suit in 
which the application is made. Blake v. Blake, 6 
N.C. App. 410, 170 S.E.2d 87 (1969). 

The amount of alimony pendente lite is to be 
determined in the discretion of the trial judge 
in the same manner as the amount of alimony 
is determined. Little v. Little, 9 N.C. App. 361, 
176 S.E.2d 521 (1970). 

Award Should Be Based on Supporting 
Spouse’s Earnings. — If the husband (sup- 
porting spouse) is honestly and in good faith 
engaged in a business to which he is properly 
adapted, and is making a good faith effort to 
earn a reasonable income, the award should be 
based on the amount which he is earning when 
the award is made. Robinson v. Robinson, 10 
N.C. App. 463, 179 S.E.2d 144 (1971). 

But Amount of Allowance Is Not Neces- 
sarily Dependent upon Earnings. — The 
granting of a support allowance and the 
amount thereof does not necessarily depend 
upon the earnings of the husband. One who is 
able-bodied and capable of earning may be 
ordered to pay subsistence. Robinson v. 
Robinson, 10 N.C. App. 463, 179 S.E.2d 144 
(1971). 

When Award Will Be Based on Capacity 
to Earn. — To base an award on capacity to 
earn rather than actual earnings, there should 
be a finding based on evidence that the hus- 
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band (supporting spouse) was failing to exer- 
cise his capacity to earn because of a disregard 
of his marital obligation to provide reasonable 
support for his wife (dependent spouse). 
Conrad v. Conrad, 252 N.C. 412, 113 S.E.2d 912 
(1960); Robinson v. Robinson, 10 N.C. App. 463, 
179 S.E.2d 144 (1971). 

An award of alimony pendente lite may not 
be based on the earning capacity of the support- 
ing spouse in the absence of a finding that the 
defendant is failing to exercise his capacity to 
earn because of a disregard of his marital 
obligation to provide reasonable support. Gob- 
ble v. Gobble, 35 N.C. App. 765, 242 S.E.2d 516 
(1978). 

Allowance When Supporting Spouse De- 
nies Having Property. — Where the husband 
(supporting spouse) denies having any prop- 
erty, but admits that he is an able-bodied man, 
the court may order an allowance without in- 
quiry into the value of his property. Muse v. 
Muse, 84 N.C. 35 (1881). 

Consideration of Dependent Spouse’s 
Station in Life. — In determining the need for 
maintenance and support, the court will give 
due consideration to the plaintiff’s accustomed 
station in life. Gardner v. Gardner, 40 N.C. App. 
334, 252 S.E.2d 867 (1979). 

Allowance of Reasonable Amount. — In 
an action for alimony without divorce, upon 
issuance of summons and the filing of a verified 
complaint setting forth facts sufficient to entitle 
the complainant to the relief sought, the judge 
has power to require the payment by the hus- 
band of a reasonable amount for the wife’s 
subsistence and counsel fees pendente lite. 
Perkins v. Perkins, 232 N.C. 91, 59 S.E.2d 356 
(1950). 

Award Upheld. — Award of $400.00 per 
month for support and maintenance pendente 
lite upheld. Weaver v. Weaver, 88 N.C. App. 
634, 364 S.E.2d 706, cert. denied, 321 N.C. 330, 
368 S.E.2d 875 (1988). 


V. REVIEW ON APPEAL. 


Appeal as a Matter of Right. — An order 
requiring payment of alimony pendente lite 
and counsel fees affects a substantial right 
from which an appeal lies as a matter of right. 
Little v. Little, 12 N.C. App. 353, 183 S.E.2d 278 
(1971). 

Scope of Review. — Proper exercise of the 
trial judge’s authority in granting alimony, ali- 
mony pendente lite, or counsel fees is a ques- 
tion of law, reviewable on appeal. Rickert v. 
Rickert, 282 N.C. 373, 193'S:E.2d 79 (1972). 

Reviewable Question of Law in Award of 
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Attorneys’ Fees. — The facts required by this 
section and § 50-16.4 must be alleged and 
proved to support an order for attorneys’ fees. 
Whether these requirements have been met is a 
question of law that is reviewable on appeal. 
Hudson v. Hudson, 299 N.C. 465, 263 S.E.2d 
719 (1980). 

Order denying alimony pendente lite 
and attorneys’ fees is an interlocutory de- 
cree from which an immediate appeal does not 
lie. Wilson v. Wilson, 90 N.C. App. 144, 367 
S.E.2d 363 (1988). 

Denial of Attorneys’ Fees Held Interloc- 
utory. — Denial of attorneys’ fees under § 50- 
16.4 was not a final order of the trial court, 
where at the time appellant’s motion was filed 
there had been no determination that his cli- 
ent, defendant, was entitled to alimony 
pendente lite under this section, so that appel- 
lant was not yet entitled to attorneys’ fees 
under § 50-16.4, and as appellant could appeal 
the denial of his motion after final judgment, or 
could bring a separate lawsuit to collect his 
fees, no substantial right of appellant was af- 
fected by the Court of Appeals’ failure to enter- 
tain an interlocutory appeal on this issue. 
Howell v. Howell, 89 N.C. App. 115, 365 S.E.2d 
181 (1988). 

Weight of Evidence is for Trier of Facts. 
— While the sufficiency of the findings of fact to 
support the award is reviewable on appeal, the 
weight to be accorded the evidence is solely for 
the trier of the facts. Cornelison v. Cornelison, 
47 N.C. App. 91, 266 S.E.2d 707 (1980). 

Conclusive Effect of Findings. — If the 
findings of fact are supported by competent 
evidence, they are conclusive on appeal, even 
though the evidence would support contrary 
findings. Cornelison v. Cornelison, 47 N.C. App. 
91, 266 S.E.2d 707 (1980). 

Effect of Appeal. — When an order arising 
from a domestic case is appealed, the cause is 
taken out of the jurisdiction of the trial court 
and put into the jurisdiction of the appellate 
court. Pending the appeal, the trial judge is 
functus officio and is without authority to act in 
the matter. Traywick v. Traywick, 31 N.C. App. 
363, 229 S.E.2d 220 (1976). 

Remand on Appeal. — The district court 
had jurisdiction to entertain a motion in the 
cause and to adjudge defendant guilty of con- 
tempt for failure to comply with order for ali- 
mony pendente lite after the judgment on the 
merits had been reversed on other grounds, 
new trial had been ordered and the case had 
been certified back to the trial court by the 
Court of Appeals. Traywick v. Traywick, 31 N.C. 
App. 363, 229 S.E.2d 220 (1976). 


§ 50-16.3A. (For applicability see editor’s note) Alimony. 


(a) Entitlement. — In an action brought pursuant to Chapter 50 of the 
General Statutes, either party may move for alimony. The court shall award 
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alimony to the dependent spouse upon a finding that one spouse is a dependent 
spouse, that the other spouse is a supporting spouse, and that an award of 
alimony is equitable after considering all relevant factors, including those set 
out in subsection (b) of this section. If the court finds that the dependent spouse 
participated in an act of illicit sexual behavior, as defined in G.S. 50-16.1A(8)a., 
during the marriage and prior to or on the date of separation, the court shall 
not award alimony. If the court finds that the supporting spouse participated 
in an act of illicit sexual behavior, as defined in G.S. 50-16.1A(3)a., during the 
marriage and prior to or on the date of separation, then the court shall order 
that alimony be paid to a dependent spouse. If the court finds that the 
dependent and the supporting spouse each participated in an act of illicit 
sexual behavior during the marriage and prior to or on the date of separation, 
then alimony shall be denied or awarded in the discretion of the court after 
consideration of all of the circumstances. Any act of illicit sexual behavior by 
either party that has been condoned by the other party shall not be considered 
by the court. 

The claim for alimony may be heard on the merits prior to the entry of a 
judgment for equitable distribution, and if awarded, the issues of amount and 
of whether a spouse is a dependent or supporting spouse may be reviewed by 
the court after the conclusion of the equitable distribution claim. 

(b) Amount and Duration. — The court shall exercise its discretion in 
determining the amount, duration, and manner of payment of alimony. The 
duration of the award may be for a specified or for an indefinite term. In 
determining the amount, duration, and manner of payment of alimony, the 
court shall consider all relevant factors, including: 

(1) The marital misconduct of either of the spouses. Nothing herein shall 
prevent a court from considering incidents of post date-of-separation 
marital misconduct as corroborating evidence supporting other evi- 
dence that marital misconduct occurred during the marriage and 
prior to date of separation; 

(2) The relative earnings and earning capacities of the spouses; 

(3) The ages and the physical, mental, and emotional conditions of the 
spouses; 

(4) The amount and sources of earned and unearned income of both 
spouses, including, but not limited to, earnings, dividends, and 
poaee such as medical, retirement, insurance, social security, or 
others; 

(5) The duration of the marriage; 

(6) The contribution by one spouse to the education, training, or increased 
earning power of the other spouse; 

(7) The extent to which the earning power, expenses, or financial obliga- 
tions of a spouse will be affected by reason of serving as the custodian 
of a minor child; 

(8) The standard of living of the spouses established during the marriage; 

(9) The relative education of the spouses and the time necessary to 
acquire sufficient education or training to enable the spouse seeking 
Birnany to find employment to meet his or her reasonable economic 
needs; 

(10) The relative assets and liabilities of the spouses and the relative debt 
service requirements of the spouses, including legal obligations of 
support; 

(11) The property brought to the marriage by either spouse; 

(12) The contribution of a spouse as homemaker; 

(13) The relative needs of the spouses; 

(14) The federal, State, and local tax ramifications of the alimony award; 

(15) Any other factor relating to the economic circumstances of the parties 
that the court finds to be just and proper. 
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(16) The fact that income received by either party was previously consid- 
ered by the court in determining the value of a marital or divisible 
asset in an equitable distribution of the parties“ marital or divisible 
property. 

(c) Findings of Fact. — The court shall set forth the reasons for its award or 
denial of alimony and, if making an award, the reasons for its amount, 
duration, and manner of payment. Except where there is a motion before the 
court for summary judgment, judgment on the pleadings, or other motion for 
which the Rules of Civil Procedure do not require special findings of fact, the 
court shall make a specific finding of fact on each of the factors in subsection 
(b) of this section if evidence is offered on that factor. 

(d) In the claim for alimony, either spouse may request a jury trial on the 
issue of marital misconduct as defined in G.S. 50-16.1A. If a jury trial is 
requested, the jury will decide whether either spouse or both have established 


marital misconduct. (1995, c. 319, s. 2; c. 509, s. 1385.2(b); 1998-176, s. 11.) 


Editor’s Note. — Session Laws 1995, c. 319, 
s. 12, provides that this section is effective 
October 1, 1995, is applicable to civil actions 
filed on or after that date, and is not applicable 
to pending litigation or future motions in the 
cause seeking to modify orders or judgments in 
effect on that date. 


Effect of Amendments. — The 1998 


amendment, effective January 1, 1999, and 
applicable to actions filed on or after the effec- 
tive date, added subdivision (b)(16). 

Legal Periodicals. — For article, “Giving 
Credit Where Credit is Due: North Carolina 
Recognizes Custodial Obligations as a Factor in 
Determining Alimony Entitlements,” see 74 
N.C.L. Rev. 2128 (1996). 


CASE NOTES 


Severance pay is properly includable in 
a spouse’s income for the purposes of determin- 
ing the amount and duration of an alimony 
award. Glass v. Glass, — N.C. App. —, 509 
S.E.2d 236 (1998). 

Amounts paid into savings accounts by 
the parties from their respective incomes are 
includable as income for the purpose of deter- 
mining alimony. Glass v. Glass, — N.C. App. —, 
509 S.E.2d 236 (1998). 

Calculating Income. — There was no evi- 
dence to support the trial court’s conclusion 
that the husband would pick up additional 
business to offset established income losses of 
some $80,000 per year; thus, the court incor- 
rectly determined the husband’s income for 
alimony purposes. Glass v. Glass, — N.C. App. 
—, 509 S.E.2d 236 (1998). 


Findings on Marital Misconduct. — The 
trial court properly considered postseparation 
expenditures by the wife for clothing totalling 
$23,520, but such evidence did not require a 
finding of marital misconduct by the wife, 
where the court found that both parties spent 
excessively. Glass v. Glass, — N.C. App. —, 509 
S.E.2d 236 (1998). 

The trial court was required to make specific 
findings as to the existence of marital miscon- 
duct, where the wife presented evidence that 
the husband communicated with other women 
during the marriage, met with one of them in 
an apartment, and hugged and kissed another. 
Friend-Novorska v. Novorska, — N.C. App. —, 
509 S.E.2d 460 (1998). 


§ 50-16.4. (For applicability see note) Counsel fees in ac- 
tions for alimony, postseparation support. 


At any time that a dependent spouse would be entitled to alimony pursuant 
to G.S. 50-16.3A, or postseparation support pursuant to G.S. 50-16.2A, the 
court may, upon application of such spouse, enter an order for reasonable 
counsel fees for the benefit of such spouse, to be paid and secured by the 
supporting spouse in the same manner as alimony. (1967, c. 1152, s. 2; 1995, c. 
319%8, 8.) 


Editor’s Note. — Session Laws 1995, c. 319, 
which amended this section, in s. 12 provides 


that this act applies to civil actions filed on or 
after October 1, 1995, and shall not apply to 
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pending litigation, or to future motions in the 
cause seeking to modify orders or judgments in 
effect on October 1, 1995. 

This section, prior to the amendment by 
Session Laws 1995, c. 319, read as follows: 
“Counsel fees in actions for alimony. At any 
time that a dependent spouse would be entitled 
to alimony pendente lite pursuant to G.S. 50- 
16.3, the court may, upon application of such 
spouse, enter an order for reasonable counsel 
fees for the benefit of such spouse, to be paid 
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and secured by the supporting spouse in the 
same manner as alimony.” 

Legal Periodicals. — For comment on con- 
tingent fees in domestic relations actions, see 
62 N.C.L. Rev. 381 (1984). 

For note, “The Contingent Fee Contract in 
Domestic Relations Cases,” see 7 Campbell L. 
Rev. 427 (1985). 

For note, “A Public Goods Approach to Calcu- 
lating Reasonable Fees under Attorney Fee 
Shifting Statutes,” see 1989 Duke L.J. 488. 


CASE NOTES 


I. In General. 

II. Amount of Fees. 
III. Findings. 

IV. Review on Appeal. 


I. IN GENERAL. 


Editor’s Note. — Some of the cases cited 
below were decided under former $§ 50-15 and 
50-16 which dealt with alimony pendente lite in 
divorce actions and subsistence and counsel fees 
pending actions for alimony without divorce, 
respectively. 

Former Sections 50-16.1 Through 50- 
16.10 in Pari Materia. — The statutes codi- 
fied as §§ 50-16.1 through 50-16.10 all deal 
with the same subject matter, alimony, and are 
to be construed in pari materia. Rowe v. Rowe, 
305 N.C. 177, 287 S.E.2d 840 (1982). 

Section 50-16.9 does not list factors to help in 
the modification decision, but the alimony stat- 
utes, §§ 50-16.1 through 50-16.10, have been 
read in pari materia because they deal with the 
same subject matter. Broughton v. Broughton, 
58 N.C. App. 778, 294 S.E.2d 772, cert. denied, 
307 N.C. 269, 299 S.E.2d 214 (1982). 

Right Derived from Common Law. — The 
right of a wife (dependent spouse) to subsis- 
tence pending trial and to attorneys’ fees was 
derived from the common law. Little v. Little, 
12 N.C. App. 353, 183 S.E.2d 278 (1971). 

Apart from statute, there is no duty 
upon husband (supporting spouse), before 
or after separation, to furnish wife (de- 
pendent spouse) with legal counsel, 
whether he or another be the adverse party to 
her controversy. Rickert v. Rickert, 282 N.C. 
373, 193 S.E.2d 79 (1972). 

Notice and Due Process Considerations. 
— Although this section and § 50-13.6 provide 
for attorney’s fees in both modification of child 
support actions and alimony actions, this au- 
thority does not override a party’s basic consti- 
tutional rights to notice and due process con- 
siderations. Spencer v. Spencer, — N.C. App. —, 
514 S.E.2d 283 (1999). 

Purpose. — The purpose of the allowance 
for attorneys’ fees is to put the wife (dependent 
spouse) on substantially even terms with the 


husband (supporting spouse) in the litigation. 
Harrell v. Harrell, 253 N.C. 758, 117 S.E.2d 728 
(1961); Harrell v. Harrell, 256 N.C. 96, 123 
S.E.2d 220 (1961); Deal v. Deal, 259 N.C. 489, 
131 S.E.2d 24 (1963); Stanback v. Stanback, 
270 N.C. 497, 155 S.E.2d 221 (1967); Sprinkle v. 
Sprinkle, 17 N.C. App. 175, 193 S.E.2d 468 
(1972): 

The remedy of subsistence and counsel fees 
pendente lite is intended to enable the wife to 
maintain herself according to her station in life 
and to employ counsel to meet her husband at 
trial upon substantially equal terms. Little v. 
Little, 12 N.C. App. 353, 183 S.E.2d 278 (1971). 

The purpose of the allowance of counsel fees 
pendente lite is to enable the wife (dependent 
spouse), as litigant, to meet the husband (sup- 
porting spouse), as litigant, on substantially 
even terms by making it possible for her to 
employ adequate counsel. Schloss v. Schloss, 
273 N.C. 266, 160 S.E.2d 5 (1968); Rickert v. 
Rickert, 282 N.C. 373, 193 S.E.2d 79 (1972); 
Hudson v. Hudson, 299 N.C. 465, 263 S.E.2d 
719 (1980). 

Contingent Fee Agreements Are Not En- 
forceable. — A contract for the payment of a 
fee to an attorney contingent upon his procur- 
ing a divorce for his client or contingent in 
amount upon the amount of alimony and/or . 
property awarded is void as against public 
policy. Such a contract is unenforceable exclu- 
sively by virtue of the fact that it violates the 
public policy of this state. Thompson v. Thomp- 
son, 70 N.C. App. 147, 319 S.E.2d 315 (1984), 
revd on other grounds, 313 N.C. 313, 328 
S.E.2d 288 (1985). 

Contingent-fee contract in which fee 
was contingent with respect to both di- 
vorce and equitable distribution actions 
was void as against public policy, even though 
the uncontested divorce involved relatively 
minimal time compared with the time the at- 
torney spent on the equitable distribution 
claim; and the attorney could not recover either 
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under the contract itself or in quantum meruit 
for services rendered pursuant to the contract. 
In re Cooper, 81 N.C. App. 27, 344 S.E.2d 27 
(1986). 

Contingent-Fee Contract in Equitable 
Distribution Must Be Separated from Fee 
Agreement for Divorce. — If an attorney 
represents a client in both a divorce proceeding 
and an equitable distribution proceeding, and 
the client wishes to have a contingent-fee con- 
tract in the equitable distribution proceeding, 
the parties must execute a separate agreement 
to provide for a fee in the divorce action that is 
not contingent upon the securing of the divorce. 
In re Cooper, 81 N.C. App. 27, 344 S.E.2d 27 
(1986). 

Award of “Expenses” Is Not Authorized. 
— This section provides only for the award of 
“reasonable counsel fees,” making no mention 
of “expenses.” Williams v. Williams, 42 N.C. 
App. 163, 256 S.E.2d 401 (1979), aff’d, 299 N.C. 
174, 261 S.E.2d 849 (1980). 

Counsel fees are not allowable in all 
alimony cases, only those that come within 
the ambit of this section and § 50-16.3. 
Upchurch v. Upchurch, 34 N.C. App. 658, 239 
S.E.2d 701 (1977), cert. denied, 294 N.C. 363, 
242 S.E.2d 634 (1978). 

Section Is Not Restricted to Proceedings 
for Alimony Pendente Lite. — While the 
language of this section could be improved 
upon, its effect is not to restrict the award of 
counsel fees to alimony pendente lite proceed- 
ings and actions of the court pursuant thereto. 
Upchurch v. Upchurch, 34 N.C. App. 658, 239 
S.E.2d 701 (1977), cert. denied, 294 N.C. 363, 
242 S.E.2d 634 (1978). 

Spouse awarded alimony pendante lite 
does not lose her right to attorney’s fees 
for services rendered in a pendente lite proceed- 
ing in the event the recipient’s permanent ali- 
mony claim is denied. Wyatt v. Hollifield, 114 
N.C. App. 352, 442 S.E.2d 149 (1994). 

Award of counsel fees is appropriate 
whenever it is shown that the spouse is, in 
fact, dependent, is entitled to the relief de- 
manded, and is without sufficient means 
whereon to subsist during the prosecution and 
to defray the necessary expenses thereof. 
Fungaroli v. Fungaroli, 53 N.C. App. 270, 280 
S.E.2d 787 (1981). 

Atrial court is authorized to award attorneys’ 
fees to a party who has shown that she is 
entitled to the relief demanded, is a dependent 
spouse, and lacks sufficient means upon which 
to live during the prosecution of the suit and to 
defray her necessary legal expenses. Perkins v. 
Perkins, 85 N.C. App. 660, 355 S.E.2d 848, cert. 
denied, 320 N.C. 633, 360 S.E.2d 92 (1987). 

To recover attorneys’ fees pursuant to this 
section in an action for alimony, the spouse 
must be entitled to the relief demanded, must 
be a dependent spouse, and must have insuffi- 
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cient means to subsist during the prosecution of 
the suit and to defray the expenses thereof. 
Caldwell v. Caldwell, 82 N.C. App. 225, 356 
S.E.2d 821, cert. denied, 320 N.C. 791, 361 
S.E.2d 72 (1987). 

The requirements which a spouse must meet 
before a request for attorneys’ fees pendente 
lite can be granted are as follows: (1) the party 
requesting the award must be a “dependent 
spouse” as defined in former § 50-16.1(3); (2) 
the party must be entitled to alimony pendente 
lite; and (3) the court must find that the depen- 
dent spouse is without sufficient means to sub- 
sist during the prosecution or defense of the 
suit and to defray the attendant expenses 
thereof. Weaver v. Weaver, 88 N.C. App. 634, 
364 S.E.2d 706, cert. denied, 322 N.C. 330, 368 
S.E.2d 875 (1988). 

“At anytime” includes times subsequent to 
determination of the issues in favor of the 
dependent spouse at the trial of her cause on its 
merits. Upchurch v. Upchurch, 34 N.C. App. 
658, 239 S.E.2d 701 (1977), cert. denied, 294 
N.C. 368, 242 S.E.2d 634 (1978). 

Anytime a dependent spouse can show 
grounds for alimony pendente lite under § 50- 
16.3, the court can award attorneys’ fees; “any- 
time” includes time subsequent to the determi- 
nation of the issues in the dependent spouse’s 
favor at the trial of his or her cause on the 
merits. Evans v. Evans, 111 N.C. App. 792, 434 
S.E.2d 856, cert. denied, 335 N.C. 554, 439 
S.E.2d 144 (1998). 

Fees Allowable for Precursory Activity. 
— All litigation inevitably involves certain pre- 
cursory activity. The term “litigant” is not in- 
tended to exclude legitimate work by counsel in 
such precursory activity from those services for 
which fees are allowable. Whedon v. Whedon, 
58 N.C. App. 524, 294 S.E.2d 29, cert. denied, 
306 N.C. 752, 295 S.E.2d 764 (1982). 

Entitlement to Representation Is Not 
Limited to Trial Level. — There is nothing in 
our statutory or case law to suggest that a 
dependent spouse in this State is entitled to 
meet the supporting spouse on equal footing, in 
terms of adequate and suitable legal represen- 
tation, at the trial level only. Fungaroli v. 
Fungaroli, 53 N.C. App. 270, 280 S.E.2d 787 
(1981). 

And an award of attorneys’ fees for ser- 
vices performed on appeal should ordi- 
narily be granted, provided the general stat- 
utory requirements for such an award are duly 
met, especially where the appeal is taken by 
the supporting spouse. Fungaroli v. Fungaroli, 
53 N.C. App. 270, 280 S.E.2d 787 (1981); 
Whedon v. Whedon, 313 N.C. 200, 328 S.E.2d 
437 (1985). 

Recovery of Fees After Denial of Ali- 
mony Pendente Lite. — There was no merit 
to defendant’s contention that, because plain- 
tiff’s claim for alimony pendente lite was de- 
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nied, plaintiff was precluded from recovering 
attorneys’ fees in the subsequent action for 
permanent alimony. Vandiver v. Vandiver, 50 
N.C. App. 319, 274 S.E.2d 248, cert. denied, 302 
N.C. 634, 280 S.E.2d 449 (1981). 

Recovery of Attorneys’ Fees When Mod- 
ification of Alimony Is Sought After Abso- 
lute Divorce. — This section is applicable any 
time a dependent spouse can show that she has 
grounds for alimony pendente lite, even though 
the proceeding was not brought for that pur- 
pose. That any time includes times subsequent 
to the determination of the issues in her favor 
at the trial of her cause on the merits. Thus, if 
she meets the three requirements of § 50- 
16.3(a). for alimony pendente lite, she can re- 
cover her attorneys’ fees even though she 
sought alimony modification subsequent to ab- 
solute divorce. Broughton v. Broughton, 58 N.C. 
App. 778, 294 8.E.2d 772, cert. denied, 307 N.C. 
269, 299 S.E.2d 214 (1982). 

Prerequisites to Award of Attorneys’ 
Fees. — The clear and unambiguous language 
of this section and § 50-16.3 provides as pre- 
requisites for determination of an award of 
counsel fees that (1) The spouse must be enti- 
tled to the relief demanded; (2) The spouse 
must be a dependent spouse; and (3) The de- 
pendent spouse must not have sufficient means 
whereon to subsist during the prosecution of 
the suit and to defray the necessary expenses 
thereof. Rickert v. Rickert, 282 N.C. 373, 193 
S.E.2d 79 (1972); Guy v. Guy, 27 N.C. App. 343, 
219 S.E.2d 291 (1975); Taylor v. Taylor, 46 N.C. 
App. 488, 265 S.E.2d 626 (1980); Knott v. Knott, 
52 N.C. App. 548, 279 S.E.2d 72 (1981); Roberts 
v. Roberts, 68 N.C. App. 163, 314 S.E.2d 781 
(1984); Whedon v. Whedon, 313 N.C. 200, 328 
S.E.2d 437 (1985); Patton v. Patton, 78 N.C. 
App. 247, 337 S.E.2d 607 (1985), rev'd in part 
on other grounds, 318 N.C. 404, 348 S.E.2d 593 
(1986). 

Any time a dependent spouse can show that 
she has the grounds for alimony pendente lite, 
i.e., that (1) she is entitled to the relief de- 
manded in her action or cross-action for divorce 
from bed and board or alimony without divorce, 
and (2) she does not have sufficient means 
whereon to subsist during the prosecution or 
defense of the suit and to defray the necessary 
expenses thereof, the court is authorized to 
award fees to her counsel. Upchurch v. 
Upchurch, 34 N.C. App. 658, 239 S.E.2d 701 
(1977), cert. denied, 294 N.C. 363, 242 S.E.2d 
634 (1978). 

As a prerequisite to an award of attorneys’ 
fees, the party seeking the award must be a 
dependent spouse, must be entitled to the relief 
sought, and must have insufficient means to 
defray the necessary expense in prosecuting 
her claim. Beaman v. Beaman, 77 N.C. App. 
717, 336 S.E.2d 129 (1985). 

Dependent Spouse Must Have Insuffi- 
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cient Means. — Before attorneys’ fees may be 
awarded in an alimony case to the dependent 
spouse under this section and § 50-16.3, that 
person must have insufficient means to defray 
the expense of the suit; that is, he or she must 
be unable to employ adequate counsel in order 
to proceed as litigant to meet the other spouse 
as litigant in the suit. Hudson v. Hudson, 299 
N.C. 465, 263 S.E.2d 719 (1980). 

Lacking sufficient means to defray the ex- 
penses of the suit means that the dependent 
spouse is not able as litigant to meet the sup- 
porting spouse as litigant on substantially even 
terms because the dependent spouse is finan- 
cially unable to employ adequate counsel. 
Patton v. Patton, 78 N.C. App. 247, 337 S.E.2d 
607 (1985), rev’d in part on other grounds, 318 
N.C. 404, 348 S.E.2d 593 (1986). 

And a Showing of Need Must Be Made. — 
In order for dependent spouse to be awarded 
counsel fees, she must show that she needs 
such counsel fees to enable her, as a litigant, to 
meet her husband on substantially even terms 
by making it possible for her to employ ade- 
quate counsel. Quick v. Quick, 53 N.C. App. 
248, 280 S.E.2d 482 (1981), revd on other 
grounds, 305 N.C. 446, 290 S.E.2d 653 (1982). 

Adultery Does Not Bar Allowance of 
Counsel Fees. — A plea of adultery, found by 
the court to be true, does not preclude the court 
from allowing the wife (dependent spouse) rea- 
sonable counsel fees for the prosecution or 
defense of an action for divorce. Bolin v. Bolin, 
242 N.C. 642, 89 S.E.2d 303 (1955). See § 50- 
16.6. 

Multiple awards of counsel fees in the 
same domestic action are, in the proper 
circumstances, within the court’s discretion to 
allow. Patton v. Patton, 78 N.C. App. 247, 337 
S.E.2d 607 (1985), revd in part on other 
grounds, 318 N.C. 404, 348 S.E.2d 593 (1986). 

Award Upheld. — Uncontradicted evidence 
that in 1983 the defendant’s net monthly in- 
come was $228 and that for the first six months 
of 1984 the defendant earned only $3,490 was 
sufficient evidence to support the court’s find- 
ing that the defendant had insufficient means 
to sustain the financial burden of alimony. 
Beaman v. Beaman, 77 N.C. App. 717, 336 
S.E.2d 129 (1985), upholding award of $400.00. 

Award Held Improper. — Where the find- 
ing that plaintiff-wife was a dependent spouse 
amounted to a mere conclusion unsupported by 
a finding of fact, and where there were no 
findings upon which to conclude that she was 
entitled to the relief demanded under § 50- 
16.3(a)(1), the trial court erred in ordering 
alimony pendente lite and counsel fees. 
Kornegay v. Kornegay, 15 N.C. App. 751, 190 
S.E.2d 646 (1972). 

Trial court erred in awarding attorneys’ fees 
to wife, where the evidence showed that she 
had assets of over $490,000, debts of $37,876, 
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and a total gross monthly income of $1477 (plus 
$1684 in alimony), with monthly expenses of 
$2500, and that husband had assets of 
$901,338.29, debts of $338,095.46, a gross 
monthly income of $8696.32, and monthly liv- 
ing expenses of $2861.11. Lamb v. Lamb, 103 
N.C. App. 541, 406 S.E.2d 622 (1991). 

Award Properly Denied. — Court properly 
denied wife’s motion for an interim award of 
alimony pendente lite and counsel fees in her 
suit for alimony without divorce, where there 
were findings that (1) the plaintiff and her 
husband had separated by mutual agreement, 
(2) the husband did not abandon the wife, and 
(3) the husband was guilty of no misconduct 
that would support an award of alimony. 
Harper v. Harper, 9 N.C. App. 341, 176 S.E.2d 
48 (1970). 

Wife who was not entitled to alimony 
was not entitled to alimony attorneys’ fees 
for the prosecution of her claim for alimony 
pendente lite. Puett v. Puett, 75 N.C. App. 554, 
331 S.E.2d 287 (1985). 

Denial of Fees to Defend Against Hus- 
band’s Divorce Action Not Error. — The 
court did not err in not granting the wife’s 
attorneys’ fees to defend against her husband’s 
action for divorce from bed and board, as the 
judge may award such fees when statute al- 
lows, and there is no statute giving the judge 
authority to award fees in this circumstance. 
Puett v. Puett, 75 N.C. App. 554, 331 S.E.2d 287 
(1985). 

A child of divorced parents was not en- 
titled to an allowance of counsel fees and 
suit money pendente lite in her action against 
her father to force him to provide for her 
support, as former §§ 50-15 and 50-16 applied 
only to actions instituted by the wife, and such 
right did not exist at common law. Green v. 
Green, 210 N.C. 147, 185 S.E. 651 (1936). 

Effect of Abandonment of Suit. — The 
fact that after the institution of an action for 
alimony without divorce the client abandons 
the suit instituted in this State and institutes a 
suit for divorce in another state, and that 
counsel employed here are permitted to with- 
draw, since no further services could be per- 
formed by them, does not affect such counsels’ 
right to an order allowing them counsel fees out 
of the property of defendant for the services 
performed in this State in good faith. Stadiem 
v. Stadiem, 230 N.C. 318, 52 S.E.2d 899 (1949). 

In an action for alimony and counsel fees 
pendente lite and for alimony without divorce, 
plaintiff, on the day set for hearing of the 
motion for alimony and counsel fees pendente 
lite, filed “certificate and affidavit” stating that 
there had been a reconciliation between plain- 
tiff and defendant and that plaintiff “with- 
draws and renounces the complaint” and “takes 
a voluntary nonsuit. . . and prays the court to 
dismiss” the action as of nonsuit. Plaintiff’s 
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attorneys filed petition for counsel fees against 
defendant, and defendant’s attorney filed plain- 
tiff’s “certificate and affidavit” as an affidavit in 
support of defendant’s resistance to judgment 
allowing counsel fees against him. After the 
petition was filed and after the court had an- 
nounced its intention of allowing same, judg- 
ment as of nonsuit was tendered and signed by 
the court. It was held that at the time the 
petition for counsel fees was filed, the com- 
plaint was still a part of the record and the 
action was still pending, and the petition 
amounted to a motion to have the court act 
upon the prayer as made by plaintiff in her 
complaint, and the action of the court in allow- 
ing counsel fees to plaintiff’s attorneys against 
defendant was affirmed. McfFetters  v. 
McFetters, 219 N.C. 731, 14 S.E.2d 833 (1941). 

Effect of Motion for Involuntary Dis- 
missal at Mid-Trial. — The trial court is not 
required to make a ruling on the merits of a 
party’s request for attorneys’ fees when pre- 
sented with a motion for an involuntary dis- 
missal at mid-trial. Whedon v. Whedon, 313 
N.C. 200, 328 S.E.2d 487 (1985). 

Award of permanent alimony ordinarily 
terminates an order for subsistence 
pendente lite or counsel fees. Rickert v. 
Rickert, 282 N.C. 373, 193 S.E.2d 79 (1972). 

Court May Enter Second Order Allowing 
Additional Counsel Fees. — The fact that an 
order allowing counsel fees has been entered in 
an action for alimony without divorce does not 
preclude the court from thereafter entering a 
second order allowing additional counsel fees 
for subsequent services. Stadiem v. Stadiem, 
230 N.C. 318, 52 S.E.2d 899 (1949). 

Under proper circumstances the court, in its 
sound discretion, may in an action for alimony 
without divorce enter a second order allowing 
additional counsel fees. Yow v. Yow, 243 N.C. 79, 
89 S.E.2d 867 (1955). 

Amount of Additional Counsel Fees Held 
Not Unreasonable. — On an appeal from an 
order allowing additional counsel fees in an 
action for alimony without divorce, the amount 
was held not so unreasonable as to constitute 
an abuse of discretion. Stadiem v. Stadiem, 230 
N.C. 318, 52 S.E.2d 899 (1949). 

For case upholding garnishment of in- 
come from alleged “Spendthrift trust” ad- 
ministered in this State, see Swink v. Swink, 
6 N.C. App. 161, 169 S.E.2d 539 (1969). 

Applied in Williams v. Williams, 12 N.C. 
App. 170, 182 S.E.2d 667 (1971); Collins v. 
Collins, 18 N.C. App. 45, 196 S.E.2d 282 (1973); 
Little v. Little, 18 N.C. App. 311, 196 S.E.2d 562 
(1973); Powell v. Powell, 25 N.C. App. 695, 214 
S.E.2d 808 (1975); Taylor v. Taylor, 26 N.C. App. 
592, 216 S.E.2d 737 (1975); Hill v. Hill, 27 N.C. 
App. 423, 219 S.E.2d 273 (1975); Hampton v. 
Hampton, 29 N.C. App. 342, 224 S.B.2d 197 
(1976); Winborne v. Winborne, 41 N.C. App. 
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756, 255 S.E.2d 640 (1979); Winborne v. 
Winborne, 298 N.C. 305, 259 S.E.2d 918 (1979); 
Gilmore v. Gilmore, 42 N.C. App. 560, 257 
S.E.2d 116 (1979); Cornelison v. Cornelison, 47 
N.C. App. 91, 266 S.E.2d 707 (1980). 

Quoted in Simmons v. Simmons, 22 N.C. 
App. 68, 205 S.E.2d 582 (1974); Taylor v. Taylor, 
343 N.C. 50, 468 S.E.2d 33 (1996). 

Stated in Blair v. Blair, 8 N.C. App. 61, 178 
S.E.2d 513 (1970); Blair v. Blair, 44 N.C. App. 
605, 261 S.E.2d 301 (1980). 

Cited in Fonvielle v. Fonvielle, 8 N.C. App. 
337, 174 S.E.2d 67 (1970); Sauls v. Sauls, 288 
N.C. 387, 218 S.E.2d 338 (1975); Brower v. 
Brower, 75 N.C. App. 425, 331 S.E.2d 170 
(1985). 


II. AMOUNT OF FEES. 


Amount of Attorneys’ Fees Is Within Dis- 
cretion of Trial Court. — While the right to 
alimony involves a question of law, the amount 
of alimony and counsel fees is a matter of 
judicial discretion. Schonwald v. Schonwald, 62 
N.C. 215 (1867); Barker v. Barker, 136 N.C. 
316, 48 S.E. 733 (1904). 

And Is Not Reviewable Absent Abuse or 
Error of Law. — Subsistence and counsel fees 
pendente lite are within the discretion of the 
court, and its decision is not reviewable except 
for abuse of discretion or for error of law. 
Griffith v. Griffith, 265 N.C. 521, 144 S.E.2d 589 
(1965); Harper v. Harper, 9 N.C. App. 341, 176 
S.E.2d 48 (1970); Rickert v. Rickert, 282 N.C. 
373, 193'S.B.2d 79 (1972). 

If attorneys’ fees may be properly awarded, 
the amount of the award rests within the sound 
discretion of the trial judge and is reviewable 
on appeal only for abuse of discretion. Hudson 
v. Hudson, 299 N.C. 465, 263 S.E.2d 719 (1980); 
Stickel v. Stickel, 58 N.C. App. 645, 294 S.E.2d 
321 (1982). 

But Facts Required by Statute Must Be 
Alleged and Proved. — There is some lan- 
guage in Supreme Court decisions which leaves 
the impression that the allowance of counsel 
fees and subsistence pendente lite lies solely 
within the discretion of the trial judge, and that 
such allowance is reviewable only upon a show- 
ing of an abuse of the judge’s discretion. The 
correct rule is that the facts required by the 
statutes must be alleged and proved to support 
an order for subsistence pendente lite. Guy v. 
Guy, 27 N.C. App. 348, 219 S.E.2d 291 (1975). 

Reasonableness Is Key Factor. — Reason- 
ableness, not arbitrary classification of attor- 
ney activity, is the key factor under all the 
attorneys’ fees statutes. Coastal Prod. Credit 
Ass’n v. Goodson Farms, Inc., 70 N.C. App. 221, 
319 S.E.2d 650, cert. denied, 312 N.C. 621, 323 
S.E.2d 922 (1984). 

And Amount Awarded Must Be Reason- 
able. — This section requires that the amount 
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of counsel fees shall be reasonable, and the 
reasonable amount is to be determined by the 
trial judge in the exercise of his discretion. 
Little v. Little, 9 N.C. App. 361, 176 S.E.2d 521 
(1970). 

Determination of what are reasonable 
counsel fees is within the discretion of the 
trial judge. Peeler v. Peeler, 7 N.C. App. 456, 
172 S.E.2d 915 (1970), overruled’ on other 
grounds, Stephenson v. Stephenson, 55 N.C. 
App. 250, 285 S.E.2d 281 (1981). 

Court’s Discretion Is Limited by Factual 
Conditions. — The amount of subsistence and 
counsel fees pendente lite is within the discre- 
tion of the court, but this discretion is limited 
by the factual conditions. Little v. Little, 12 
N.C. App. 353, 183 S.E.2d 278 (1971). 

Elements to Be Considered. — In deter- 
mining a pendente lite allowance of attorneys’ 
fees, the nature and worth of the services, the 
magnitude of the task imposed, reasonable con- 
sideration for the defendant’s condition and 
financial circumstances, and many other con- 
siderations are involved. Stanback v. Stanback, 
270 N.C. 497, 155 S.E.2d 221 (1967). 

When allowable, the amount of attorneys 
fees in an action for alimony without divorce is 
within the sound discretion of the court below 
and is unappealable except for abuse of that 
discretion. The statute itself, however, contains 
some guides to the exercise of that discretion, 
and practice has developed others. Within the 
rule of reasonableness the court must consider, 
along with other things, the condition and cir- 
cumstances of the defendant. Stadiem v. 
Stadiem, 230 N.C. 318, 52 S.E.2d 899 (1949). 

In making its determination of the proper 
amount of counsel fees which are to be awarded 
a dependent spouse as litigant or appellant, the 
trial court is under an obligation to conduct a 
broad inquiry, considering as relevant factors 
the nature and worth of the services rendered, 
the magnitude of the task imposed upon coun- 
sel, and reasonable consideration for the par- 
ties’ respective conditions and financial circum- 
stances. Whedon v. Whedon, 313 N.C. 200, 328 
S.E.2d 487 (1985). 

Once attorneys’ fees are authorized, a trial 
court must consider several factors in deter- 
mining the amount of the award, including but 
not limited to each party’s estate and ability to 
defray legal costs, the nature and scope of the 
legal services rendered the dependent spouse, 
and the skill, time, and labor expended during 
such representation. Perkins v. Perkins, 85 
N.C. App. 660, 355 S.E.2d 848, cert. denied, 320 
N.C. 633, 360 S.E.2d 92 (1987). 

Award of attorneys’ fees must not be in 
excess of defendant’s net income. Davidson 
v. Davidson, 189 N.C. 625, 127 S.E. 682 (1925). 
See Wright v. Wright, 216 N.C. 693, 6 S.E.2d 
555 (1940). 

Merit Bonus. — While the quality of ser- 
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vices rendered is properly considered in award- 
ing fees, as well as the nature of the services 
required, and hence the scope and complexity of 
the case, there is no North Carolina authority 
for an award of a “merit bonus.” Even assuming 
such bonuses are allowed, as under federal 
practice, that should occur only in the rare case 
where the applicant specifically shows superior 
quality representation and exceptional success. 
Coastal Prod. Credit Ass’n v. Goodson Farms, 
Inc., 70 N.C. App. 221, 319 S.E.2d 650, cert. 
denied, 312 N.C. 621, 323 S.E.2d 922 (1984). 


III. FINDINGS. 


The trial court must set out findings of 
fact upon which the award of attorneys’ fees is 
made. Self v. Self, 37 N.C. App. 199, 245 S.E.2d 
541, cert. denied, 295 N.C. 648, 248 S.E.2d 253 
(1978); Skamarak v. Skamarak, 81 N.C. App. 
125, 343 S.E.2d 559 (1986). 

Upon Which Determination of Reason- 
ableness Could Be Based. — This section 
and § 50-13.6 permit the entering of a proper 
order for reasonable counsel fees for the benefit 
of a dependent spouse, but only where the 
record contains findings of fact, such as the 
nature and scope of the legal services rendered 
and the skill and time required, upon which a 
determination of the requisite reasonableness 
could be based. Austin v. Austin, 12 N.C. App. 
286, 183 S.E.2d 420 (1971). 

A proper order awarding counsel fees in a 
child support or alimony action must contain a 
finding or findings upon which a determination 
of the reasonableness of the award can be 
based, such as the nature and scope of the legal 
services rendered and the time and skill re- 
quired. Patton v. Patton, 78 N.C. App. 247, 337 
S.E.2d 607 (1985), rev’d in part on other 
grounds, 318 N.C. 404, 348 S.E.2d 593 (1986). 

An order awarding counsel fees in a child 
support or alimony action must contain a find- 
ing or findings upon which a determination of 
the reasonableness of the award can be based, 
such as the nature and scope of the legal 
services rendered, the time and skill required, 
and the attorney’s hourly rate in comparison to 
the customary charges of attorneys practicing 
in that general area. Weaver v. Weaver, 88 N.C. 
App. 634, 364 S.E.2d 706, cert. denied, 321 N.C. 
330, 368 S.E.2d 875 (1988). 

Findings Must Meet Test of former § 50- 
16.3. — No order for reasonable counsel fees for 
the benefit of a dependent spouse may be en- 
tered on findings which fail to meet the test of 
former § 50-16.3. Manning v. Manning, 20 N.C. 
App. 149, 201 S.E.2d 46 (1978). 

Whenever an order is deficient in findings to 
establish that a dependent spouse is entitled to 
alimony pendente lite pursuant to § 50-16.3, 
an award of counsel fees under this section is 
also unsupported. Presson v. Presson, 13 N.C. 
App. 81, 185 S.E.2d 17 (1971). 
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Since because of the clear statutory 
mandate, a spouse who is not entitled to 
alimony pendente lite is not entitled to an 
award of counsel fees. Sprinkle v. Sprinkle, 
17 N.C. App. 175, 193 S.E.2d 468 (1972). 

Findings Must Show Inability to Defray 
Expenses of Suit. — In order to recover coun- 
sel fees, this section requires a finding that 
plaintiff is unable to defray the expense of 
prosecuting the suit. Davis v. Davis, 62 N.C. 
App. 573, 302 S.E.2d 886 (1983). 

And Must Show That Fees Are Allowable 
and Award Is Reasonable. — In order to 
award attorneys’ fees in alimony cases, the trial 
court must make findings of fact showing that 
fees are allowable and that the amount 
awarded is reasonable. Upchurch v. Upchurch, 
34 N.C. App. 658, 239 S.E.2d 701 (1977), cert. 
denied, 294 N.C. 363, 242 S.E.2d 634 (1978). 

In Combined Actions Findings Should 
Not Reflect Fees Attributable to Equitable 


- Distribution. — In a combined action for 


alimony, child support, and equitable distribu- 
tion, findings should reflect that the fees 
awarded are attributable to work only on the 
alimony and/or child support actions. Holder v. 
Holder, 87 N.C. App. 578, 361 S.E.2d 891 
(1987). 

Absence of Sufficient Findings Is Re- 
versible Error. — The trial court errs in 
ordering defendant to pay fees to plaintiff’s 
attorneys where the court does not make suffi- 
cient findings as to plaintiff being a dependent 
spouse and defendant being the supporting 
spouse. Smith v. Smith, 15 N.C. App. 180, 189 
S.E.2d 525 (1972), aff’d, 17 N.C. App. 416, 194 
S.E.2d 568 (1973). 

The lack of any evidence as to reasonable 
attorneys’ fees and the absence of any findings 
by the trial judge based upon such evidence as 
to the reasonable worth of attorneys’ fees are 
grounds for reversal of a judgment awarding 
attorneys’ fees. Austin v. Austin, 12 N.C. App. 
390, 183 S.E.2d 428 (1971). 

An award of attorneys’ fees cannot be upheld 
where the court failed to make findings of fact 
upon which a determination of the reasonable- 
ness of the fees could be based, such as the 
nature and scope of the legal services rendered 
and the skill and time required. Brown v. 
Brown, 47 N.C. App. 323, 267 S.E.2d 345 
(1980). 

Awards Held Erroneous for Lack of 
Findings. — The court erred in awarding 
plaintiff counsel fees pendente lite where no 
findings were made that plaintiff was entitled 
to the relief demanded, was a dependent spouse 
and had insufficient means whereon to subsist 
during prosecution of the suit and to defray the 
necessary expenses thereof. Guy v. Guy, 27 N.C. 
App. 343, 219 S.E.2d 291 (1975). 

The court erred in awarding counsel fees to 
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the wife in a child support action where the 
court made no findings as to the wife’s ability to 
pay or the reasonableness of the fees. Horner v. 
Horner, 47 N.C. App. 334, 267 S.E.2d 65, cert. 
denied, 301 N.C. 89, 273 S.E.2d 297 (1980). 

Factual findings on award of attorneys’ fees 
were deficient as to child support where there 
was no finding that the supporting spouse re- 
fused to provide adequate support under cir- 
cumstances existing at the time the action was 
initiated, and as to both alimony and child 
support, where there were no factual findings 
upon which a determination of the reasonable- 
ness of the award could be based, other than 
the trial court’s statement that the time ex- 
pended was “reasonably necessary.” Patton v. 
Patton, 78 N.C; App. 247, 337 S.E.2d 607 
(1985), rev'd in part on other grounds, 318 N.C. 
404, 348 S.E.2d 593 (1986). 

Remand for Findings. — Order awarding 
attorneys’ fees which failed to satisfy require- 
ment of findings as to the lawyer’s skill, his 
hourly rate, its reasonableness in comparison 
with that of other lawyers, what he did, and the 
hours he spent was insufficient and case would 
be remanded for appropriate findings as to 
attorneys’ fees. Coleman v. Coleman, 74 N.C. 
App. 494, 328 S.E.2d 871 (1985). 

Recital that appellee’s attorney ren- 
dered valuable services not sufficient to 
support court’s conclusion that appellee is 
entitled to recover $2,500.00 in attorneys’ fees. 
Morris v. Morris, 90 N.C. App. 94, 367 S.E.2d 
408 (1988). 


IV. REVIEW ON APPEAL. 


Appeal as a Matter of Right. — An order 
requiring payment of alimony pendente lite 
and counsel fees affects a substantial right 
from which an appeal lies as a matter of right. 
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Little v. Little, 12 N.C. App. 353, 183 $.E.2d 278 
(1971). 

Scope of Review. — Proper exercise of the 
trial judge’s authority in granting alimony, ali- 
mony pendente lite, or counsel fees is a ques- 
tion of law, reviewable on appeal. Rickert v. 
Rickert, 282°N.C. 373, 193'S.E.2d°79 (1972). 

The facts required by this section and § 50- 
16.3 must be alleged and proved to support an 
order for attorneys’ fees. Whether these re- 
quirements have been met is a question of law 
that is reviewable on appeal. Hudson v. 
Hudson, 299 N.C. 465, 263 S.E.2d 719 (1980). 

When an award of counsel fees is made, 
whether the statutory requirements have been 
met is a question of law, reviewable on appeal. 
Patton v. Patton, 78 N.C. App. 247, 337 S.E.2d 
607 (1985), rev’d in part on other grounds, 318 
N.C. 404, 348 S.E.2d 593 (1986). 

When the statutory requirements have been 
met, the amount of an award of attorneys’ fees 
is reviewable only for an abuse of discretion. 
Patton v. Patton, 78 N.C. App. 247, 337 S.E.2d 
607 (1985), rev'd in part on other grounds, 318 
N.C. 404, 348 S.E.2d 593 (1986). 

Denial of Attorneys’ Fees Held Interloc- 
utory. — Denial of attorneys’ fees under this 
section was not a final order of the trial court, 
where at the time appellant’s motion was filed 
there had been no determination that his cli- 
ent, defendant, was entitled to alimony 
pendente lite under § 50-16.3, so that appel- 
lant was not yet entitled to attorneys’ fees 
under this section, and as appellant could ap- 
peal the denial of his motion after final judg- 
ment, or could bring a separate lawsuit to 
collect fees, no substantial right of appellant 
was affected by the Court of Appeals’ failure to 
entertain an interlocutory appeal on this issue. 
Howell v. Howell, 89 N.C. App. 115, 365 S.E.2d 
181 (1988). 


§ 50-16.5: (For continued applicability see editor’s note) Repealed by 
Session Laws 1995, c. 319, s. 1. 


Cross References. — As to alimony gener- 
ally, see § 50-16.3A. 

Editor’s Note. — Session Laws 1995, c. 319, 
which repealed this section, in section 12 pro- 
vides that the act applies to civil motions filed 
on or after that date, and shall not apply to 
pending litigation, or to future motions in the 
cause seeking to modify orders or judgments in 
effect on October 1, 1995. This section, prior to 
the repeal by Session Laws 1995, c. 319, read as 
follows: “Determination of amount of ali- 
mony. (a) Alimony shall be in such amount as 
the circumstances render necessary, having 
due regard to the estates, earnings, earning 
capacity, condition, accustomed standard of liv- 
ing of the parties, and other facts of the partic- 
ular case. 


(b) Except as provided in G.S. 50-16.6 in case 
of adultery, the fact that the dependent spouse 
has committed an act or acts which would be 
grounds for alimony if such spouse were the 
supporting spouse shall be grounds for disal- 
lowance of alimony or reduction in the amount 
of alimony when pleaded in defense by the 
supporting spouse.” 

Legal Periodicals. — For article dealing 
with marriage contracts as related to North 
Carolina law, see 18 Wake Forest L. Rev. 85 
(1977). 

For survey of 1980 family law, see 59 N.C.L. 
Rev. 1194 (1981). 

For note, “Alimony Modification and Cohab- 
itation in North Carolina,” see 63 N.C.L. Rev. 
794 (1985). 


213 


§50-16.5 


For 1984 survey, “Equitable Distribution 
Without Consideration of Marital Fault,” see 63 
N.C.L. Rev. 1204 (1985). 

For 1984 survey, “The Brief Death of Alien- 
ation of Affections and Criminal Conversation 
in North Carolina,” see 63 N.C.L. Rev. 1317 
(1985). 
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For note, “Post-Separation. Failure to Sup- 
port a Dependent Spouse as a Sole Ground for 
Alimony Despite the Absence of Marital Mis- 
conduct Before Separation — Brown v. Brown,” 
see 15 Campbell L. Rev. 333 (1993). 


CASE NOTES 


I. In General. 
II. Basis of Award. 
III. Discretion of Trial Court. 
IV. Acts Which Would Support Divorce. 


I. IN GENERAL. 


Editor’s Note. — Some of the cases cited 
below were decided under former § 50-15, 
which dealt with alimony pendente lite in di- 
vorce actions, and former $ 50-16, which dealt 
with actions for alimony without divorce. 

Sections 50-16.1 Through 50-16.10 to Be 
Construed in Pari Materia. — The statutes 
codified as §§ 50-16.1 through 50-16.10 all deal 
with the same subject matter, alimony, and are 
to be construed in pari materia. Rowe v. Rowe, 
305 N.C. 177, 287 S.E.2d 840 (1982). 

Section 50-16.9 does not list factors to help in 
the modification decision, but the alimony stat- 
utes, §§ 50-16.1 through 50-16.10, have been 
read in pari materia because they deal with the 
same subject matter. Broughton v. Broughton, 
58 N.C. App. 778, 294 S.E.2d 772, cert. denied, 
307 N.C. 269, 299 S.E.2d 214 (1982). 

Construction With Other Provisions. — 
Whether a spouse is substantially in need of 
maintenance and support as defined by former 
§ 50-16.1(3) is determined by construing this 
statute in pari material with the terms of 
former § 50-16.5 which prescribed factors for 
the trial court to consider in determining the 
amount of alimony. Fink vy. Fink, 120 N.C. App. 
412, 462 S.E.2d 844 (1995). 

Change of Circumstances Required by 
§ 50-16.9 Refers to This Section. — The 
change of circumstances required by § 50-16.9 
for modification of an alimony order refers to 
those circumstances listed in this section. Rowe 
v. Rowe, 52 N.C. App. 646, 280 S.E.2d 182 
(1981), rev'd on other grounds, 305 N.C. 177, 
287 S.E.2d 840 (1982). 

The purpose of the award is to provide for 
the reasonable support of the wife, not to pun- 
ish the husband or to divide his estate. Schloss 
v. Schloss, 273 N.C. 266, 160 S.E.2d 5 (1968); 
Taylor v. Taylor, 26 N.C. App. 592, 216 S.E.2d 
737 (1975). 

The remedy established for the subsistence of 
the wife pending final determination of the 
issues involved and for her counsel fees is 
intended to enable her to maintain herself 


according to her station in life and to have 
sufficient funds to employ adequate counsel to 
meet her husband at the trial upon substan- 
tially equal terms. Sprinkle v. Sprinkle, 17 N.C. 
App. 175, 193 S.E.2d 468 (1972); Newsome v. 
Newsome, 22 N.C. App. 651, 207 S.E.2d 355 
(1974). 

For a discussion of legislative intent as 
to judicial determinations of dependency 
under § 50-16.1(3) in light of this section, see 
Williams v. Williams, 299 N.C. 174, 261 S.E.2d 
849 (1980). 

The issues of who is a dependent spouse 
and who is a supporting spouse present 
mixed questions of law and fact which can 
best be determined by the trial judge when he 
sets the amount of permanent alimony. Clarke 
v. Clarke, 47 N.C. App. 249, 267 S.E.2d 361 
(1980). 

Determination of Dependency Under 
This Section and § 50-16.1. — Even where a 
spouse is not “actually substantially depen- 
dent,” the spouse may be a dependent spouse 
under the second part of § 50-16.1(3) if he or 
she is substantially in need of maintenance and 
support, the meaning of which is determined by 
constructing § 50-16.1 in pari materia with 
this section. Lamb v. Lamb, 103 N.C. App. 541, 
406 S.E.2d 622 (1991). 

Guidelines for determining whether a 
spouse is “dependent” or “supporting” 
must be based upon factual findings suffi- 
ciently specific to indicate that the trial judge 
properly considered the statutory factors and 
the rules which evolved from case law. Other- 
wise, an appellate court cannot review the 
amount of alimony awarded to determine 
whether the trial judge abused his discretion. 
Quick v. Quick, 305 N.C. 446, 290 S.E.2d 653 
(1982). 

Right to Subsistence Dates from Wrong- 
ful Separation. — Plaintiff is entitled to sub- 
sistence in keeping with defendant-husband’s 
means and ability and standard of living, not 
only from the time she instituted her action, 
but from the time her husband wrongfully 
separated himself from her. Stickel v. Stickel, 
58 N.C. App. 645, 294 S.E.2d 321 (1982). 
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Lump Sum Award Permissible. — Ali- 
mony awarded as periodic payments for a spec- 
ified period of time is defined as a lump sum 
alimony award and is permissible. Perkins v. 
Perkins, 85 N.C. App. 660, 355 S.E.2d 848, cert. 
denied, 320 N.C. 633, 360 S.E.2d 92 (1987). 

“Gross income,” as used in a separation 
agreement under which husband agreed that 
after three years he would pay alimony in an 
amount equivalent to 30% of his gross income, 
included the gain realized from the sale of 
property. Heater v. Heater, 62 N.C. App. 587, 
302 S.E.2d 891 (1983). 

Reduction of Alimony. — The amount of 
alimony to be awarded lies in the sound discre- 
tion of the trial judge. In the absence of abuse of 
that discretion, the award will not be disturbed. 
The same should be true for reduced alimony. 
Self v. Self, 37 N.C. App. 199, 245 S.E.2d 541, 
cert. denied, 295 N.C. 648, 248 S.E.2d 253 
(1978); Gebb v. Gebb, 77 N.C. App. 309, 335 
S.E.2d 221 (1985). 

Where reduced alimony is appropriate the 
court need not set out the amount of the reduc- 
tion in its judgment. Self v. Self, 37 N.C. App. 
199, 245 S.E.2d 541, cert. denied, 295 N.C. 648, 
248 S.E.2d 253 (1978). 

An order directing husband to make 
specified payments for support of wife 
until birth of their child, which expired at 
the birth of the child without provision for any 
payments thereafter, although made within the 
discretion of the court, would be vacated and 
the cause would be remanded, since the court’s 
discretion was not exercised with respect to the 
controlling factual conditions. Garner v. Gar- 
ner, 270 N.C. 293, 154 S.E.2d 46 (1967). 

Termination of Spousal Support Obliga- 
tion. — Findings of fact supported by compe- 
tent evidence of record fully supported the trial 
judge’s conclusion that plaintiff was no longer a 
“dependent spouse”, which conclusion sup- 
ported his order terminating defendant’s spou- 
sal support obligations, as only a “dependent 
spouse” is entitled to alimony. Marks v. Marks, 
316 N.C. 447, 342 S.E.2d 859 (1986). 

Applied in Blake v. Blake, 6 N.C. App. 410, 
170 S.E.2d 87 (1969); Little v. Little, 18 N.C. 
App. 311, 196 S.E.2d 562 (1973); Yearwood v. 
Yearwood, 287 N.C. 254, 214 S.E.2d 95 (1975); 
Shoaf v. Shoaf, 25 N.C. App. 311, 212 S.E.2d 
672 (1975); Robinson v. Robinson, 26 N.C. App. 
178, 215 S.E.2d 179 (1975); Haddon v. Haddon, 
42 N.C. App. 632, 257 S.E.2d 483 (1979); 
Vandiver v. Vandiver, 50 N.C. App. 319, 274 
S.E.2d 243 (1981); Harris v. Harris, 58 N.C. 
App. 314, 293 S.E.2d 602 (1982); Hinton v. 
Hinton, 70 N.C. App. 665, 321 S.E.2d 161 
(1984); Gilbert v. Gilbert, 71 N.C. App. 160, 321 
S.E.2d 455 (1984). 

Quoted in Whedon v. Whedon, 68 N.C. App. 
191, 314 S.E.2d 794 (1984); Hunt v. Hunt, 112 
N.C. App. 722, 436 S.E.2d 856 (1993). 
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Stated in Cunningham v. Cunningham, 121 
N.C. App. 771, 468 S.E.2d 466 (1996), rev’d on 
other grounds, 345 N.C. 430, 480 S.E.2d 403 
(1997). 

Cited in Hatcher v. Hatcher, 7 N.C. App. 562, 
173 S.E.2d 33 (1970); Blair v. Blair, 44 N.C. 
App. 605, 261 S.E.2d 301 (1980); Spencer v. 
Spencer, 61 N.C. App. 535, 301 S.E.2d 411 
(1983); Roberts v. Roberts, 68 N.C. App. 163, 
314 S.E.2d 781 (1984); Andrews v. Andrews, 79 
N.C. App. 228, 338 S.E.2d 809 (1986); Lawing v. 
Lawing, 81 N.C. App. 159, 344 S.E.2d 100 
(1986); Harris v. Maready, 84 N.C. App. 607, 
353 S.E.2d 656 (1987). 


II. BASIS OF AWARD. 


The question of the correct amount of 
alimony and child support is a question of 
fairness to all parties. Broughton vy. 
Broughton, 58 N.C. App. 778, 294 S.E.2d 772, 
cert. denied, 307 N.C. 269, 299 S.E.2d 214 
(1982). 

The appropriate amount is essentially a 
question of fairness and justice to all parties. 
Whedon v. Whedon, 58 N.C. App. 524, 294 
S.E.2d 29, cert. denied, 306 N.C. 752, 295 
S.E.2d 764 (1982). 

To determine whether the dependent 
spouse was entitled to alimony and, if so, in 
what amount, the trial judge was required to 
weigh evidence of adultery by the supporting 
spouse as well as evidence of indignities offered 
by both the supporting and the dependent 
spouse. Baker v. Baker, 102 N.C. App. 792, 404 
S.E.2d 20 (1991). 

Factors in This Section to Be Consid- 
ered in Determining Dependency. — In 
determining whether one qualifies as a depen- 
dent spouse under § 50-16.1(3) as well as in 
determining the amount of alimony to be 
awarded, the courts must consider the factors 
enumerated in this section for determining the 
amount of alimony. These factors include the 
estates, earnings, earning capacity, condition, 
and accustomed standard of living of the par- 
ties, and other facts of the particular case. 
Beaman v. Beaman, 77 N.C. App. 717, 336 
S.E.2d 129 (1985). 

The term “accustomed standard of liv- 
ing of the parties” in subsection (a) of this 
section completes the contemplated legislative 
meaning of “maintenance and support” in § 50- 
16.1(3). The latter phrase clearly means more 
than a level of mere economic survival. Plainly 
it contemplates the economic standard estab- 
lished by the marital partnership for the family 
unit during the years in which the marital 
contract was intact. It anticipates that alimony, 
to the extent it can possibly do so, shall sustain 
that standard of living for the dependent 
spouse to which the parties together became 
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accustomed. Williams v. Williams, 299 N.C. 
174, 261 S.E.2d 849 (1980). 

The term “estates” in subsection (a) re- 
fers to the financial worth of each spouse. 
Adams v. Adams, 92 N.C. App. 274, 374 S.E.2d 
450 (1988). 

Findings of Fact. — In the case of both 
alimony and alimony pendente lite, the order 
concerning the amount must be supported by a 
conclusion of law that such amount is neces- 
sary under the circumstances. This conclusion 
of law, in turn, must be supported by specific 
findings of fact as to the estates, earnings, 
earning capacity, condition, and accustomed 
standard of living of the parties, as well as 
other relevant factors. Steele v. Steele, 36 N.C. 
App. 601, 244 S.E.2d 466 (1978). 

The trial judge must at least make findings 
sufficiently specific to indicate proper consider- 
ation of each of the factors established by 
subsection (a) of this section for a determina- 
tion of an alimony award. Spencer v. Spencer, 
70 N.C. App. 159, 319 S.E.2d 6386 (1984); 
Skamarak v. Skamarak, 81 N.C. App. 125, 343 
S.E.2d 559 (1986). 

In determining the amount of alimony to be 
awarded, the trial judge must comply with 
§ 1A-1, Rule 52, i.e., he must find facts spe- 
cially, state separately the conclusions of law 
resulting from the facts so found, and direct 
entry of appropriate judgment; all the 
evidentiary facts need not be recited, but § 1A- 
1, Rule 52 requires specific findings of ultimate 
facts established by the evidence which deter- 
mine the issues involved and are essential to 
support the conclusions of law. Gebb v. Gebb, 77 
N.C. App. 309, 335 S.E.2d 221 (1985). 

To make a valid order for alimony, the trial 
court must make detailed findings concerning 
the following: (1) The estates of the parties; (2) 
the earnings of the parties; (3) the earning 
capacity of the parties; (4) the condition of the 
parties; and (5) the accustomed standard of 
living of the parties. Skamarak v. Skamarak, 81 
N.C. App. 125, 343 S.E.2d 559 (1986). 

The requirement for detailed findings is 
not a mere formality or an empty ritual; it 
must be done. Skamarak v. Skamarak, 81 N.C. 
App. 125, 343 S.E.2d 559 (1986). 

Failure of the trial court to make any 
findings as to the parties’ expenses, accus- 
tomed standard of living, or plaintiff’s financial 
obligations in awarding alimony constituted 
reversible error. Perkins v. Perkins, 85 N.C. 
App. 660, 355 S.E.2d 848, cert. denied, 320 N.C. 
633, 360 S.E.2d 92 (1987). 

Conclusions of Law. — This section re- 
quires a conclusion of law that “circumstances 
render necessary” a designated amount of ali- 
mony, while case law requires conclusions of 
law that the supporting spouse is able to pay 
the designated amount and that the amount is 
fair and just to all parties. Quick v. Quick, 305 
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N.C. 446, 290 S.E.2d 653 (1982); Davis v. Davis, 
62 N.C. App. 573, 302 S.E.2d 886 (1983), 

In determining the needs of a dependent 
spouse, all of the circumstances of the 
parties should be taken into consider- 
ation, including the property, earnings, earn- 
ing capacity, condition and accustomed stan- 
dard of living of the parties. Sprinkle v. 
Sprinkle, 17 N.C. App. 175, 193 S.E.2d 468 
(1972). See also, Cornelison v. Cornelison, 47 
N.C. App. 91, 266 S.E.2d 707 (1980). 

An order awarding alimony payments to a 
dependent spouse and support payments to a 
minor child must be founded upon proper con- 
sideration of the estates, earnings, earning ca- 
pacity, conditions, accustomed standard of liv- 
ing of the parties or child, and other facts of the 
particular case. Williamson v. Williamson, 20 
N.C. App. 669, 202 S.E.2d 489 (1974). 

The trial court should take into consideration 
all the circumstances of the parties, including 
the property, earnings, earning capacity, finan- 
cial needs and accustomed standard of living of 
the parties. Newsome v. Newsome, 22 N.C. App. 
651, 207 S.E.2d 355 (1974). 

An award of alimony should be based on the - 
estate, earnings, income, obligations and ex- 
penses of the parties at the time the award is 
made. Eudy v. Eudy, 24 N.C. App. 516, 211 
S.E.2d 536, aff’d, 288 N.C. 71, 215 S.E.2d 782 
(1975). 

Custodial Spouse’s Caregiving Obliga- 
tions. — While North Carolina’s alimony stat- 
ute does not contain express language which 
specifically allows consideration of the custo- 
dial spouse’s caregiving obligations to the mi- 
nor children, this consideration is nonetheless 
consistent with the “‘overriding principle’” of 
“fairness’” which guides the determination of 
alimony, as well as the statutory provision 
contemplating regard of “other facts of the 
particular case.” Fink v. Fink, 120 N.C. App. 
412, 462 S.E.2d 844 (1995). 

The trial court may consider the custodial 
parent’s attendant care giving and monetary 
obligations to a minor child in considering a 
request for alimony modification. Kowalick v. 
Kowalick, 129 N.C. App. 781, 501 S.E.2d 671 
(1998). 

Needs and Capacity Must Be Consid- 
ered. — While the court must consider the 
needs of the spouse seeking alimony in the 
context of the family unit’s accustomed stan- 
dard of living, it also must determine that the 
supporting spouse has the financial capacity to 
provide the support needed therefor. Whedon v. 
Whedon, 58 N.C. App. 524, 294 S.E.2d 29, cert. 
denied, 306 N.C. 752, 295 S.E.2d 764 (1982). 

Parties’ Assertions Need Not Be Taken 
at Face Value. — Determination of what con- 
stitutes reasonable needs and expenses of a 
party in an alimony action is within the discre- 
tion of the trial judge, and he is not required to 
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accept at face value the assertion of living 
expenses offered by the litigants themselves. 
Whedon v. Whedon, 58 N.C. App. 524, 294 
S.E.2d 29, cert. denied, 306 N.C. 752, 295 
S.E.2d 764 (1982). 

Ordinarily husband’s (supporting 
spouse’s) ability to pay is determined by 
his income at the time the award is made if 
the husband is honestly engaged in a business 
to which he is properly adapted and is in fact 
seeking to operate his business profitably. Beall 
v. Beall, 290 N.C. 669, 228 S.E.2d 407 (1976). 

If husband (supporting spouse) is honestly 
and in good faith engaged in a business to 
which he is properly adapted, and is making a 
good faith effort to earn a reasonable income, 
the award should be based on the amount 
which he is earning when the award is made. 
Robinson v. Robinson, 10 N.C. App. 463, 179 
S.E.2d 144 (1971). 

The award should be based on the amount 
which defendant is earning when alimony is 
sought and the award made, if the husband 
(supporting spouse) is honestly engaged in a 
business to which he is properly adapted and is 
in fact seeking to operate his business profit- 
ably. Conrad v. Conrad, 252 N.C. 412, 113 
S.E.2d 912 (1960); Broughton v. Broughton, 58 
N.C. App. 778, 294 S.E.2d 772, cert. denied, 307 
N.C. 269, 299 S.E.2d 214 (1982). 

Unless the court finds that a supporting 
spouse is deliberately depressing his in- 
come in disregard of his marital obligation to 
provide reasonable support, and applies the 
“capacity to earn”rule, a supporting spouse’s 
ability to pay alimony is ordinarily determined 
by his income at the time the award is made. 
Whedon v. Whedon, 58 N.C. App. 524, 294 
S.E.2d 29, cert. denied, 306 N.C. 752, 295 
S.E.2d 764 (1982). 

But the granting of an allowance and 
the amount thereof does not necessarily 
depend upon earnings of the husband (sup- 
porting spouse). Harrell v. Harrell, 253 N.C. 
758, 117 S.E.2d 728 (1961); Harrell v. Harrell, 
256 N.C. 96, 123 S.E.2d 220 (1961). 

And one who has no income, but is able- 
bodied and capable of earning, may be 
ordered to pay subsistence. Harrell  v. 
Harrell, 253 N.C. 758, 117 S.E.2d 728 (1961); 
Harrell v. Harrell, 256 N.C. 96, 123 S.E.2d 220 
(1961); Brady v. Brady, 273 N.C. 299, 160 
S.E.2d 13 (1968). 

The granting of a support allowance and the 
amount thereof does not necessarily depend 
upon the earnings of the husband (supporting 
spouse), and one who is able-bodied and capa- 
ble of earning may be ordered to pay subsis- 
tence. Robinson v. Robinson, 10 N.C. App. 463, 

179 S.E.2d 144 (1971). 

Capacity to earn may be the basis of an 
award if it is based upon a proper finding 
that the husband (supporting spouse) is delib- 
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erately depressing his income or indulging him- 
self in excessive spending because of a disre- 
gard of his marital obligation to provide 
reasonable support for wife (dependent spouse) 
and children. Beall v. Beall, 290 N.C. 669, 228 
S.E.2d 407 (1976); Broughton v. Broughton, 58 
N.C. App. 778, 294 S.E.2d 772, cert. denied, 307 
N.C. 269, 299 S.E.2d 214 (1982). 

To base an award on capacity to earn 
rather than actual earnings, there should 
be a finding based on evidence that hus- 
band (supporting spouse) is failing to exercise 
his capacity to earn because of a disregard of 
his marital obligation to provide reasonable 
support for wife (dependent spouse) and chil- 
dren. Robinson v. Robinson, 10 N.C. App. 463, 
179 S.E.2d 144 (1971). 

While an award of alimony may be based 
upon the supporting spouse’s ability to earn as 
distinguished from his actual income, the rule 
seems to be applied only when it appears from 
the record that there has been a deliberate 
attempt on the part of the supporting spouse to 
avoid financial family responsibilities by refus- 
ing to seek or to accept gainful employment; by 
willfully refusing to secure or take a job; by 
deliberately not applying himself to business; 
by intentionally depressing income to an artifi- 
cial low; or by intentionally leaving employ- 
ment to go into another business. Bowes v. 
Bowes, 287 N.C. 163, 214 S.E.2d 40 (1975). 

Unless the supporting spouse is deliberately 
depressing his or her income or indulging in 
excessive spending because of a disregard of the 
marital obligation to provide support for the 
dependent spouse, the ability of the supporting 
spouse to pay is ordinarily determined by his or 
her income at the time the award is made. If 
the supporting spouse is deliberately depress- 
ing income or engaged in excessive spending, 
then capacity to earn, instead of actual income, 
may be the basis of the award. Quick v. Quick, 
305 N.C. 446, 290 S.E.2d 653 (1982). 

The court must consider the estate and 
earnings of both husband and wife in ar- 
riving at the sum which is just and proper for 
the husband (supporting spouse) to pay the 
wife (dependent spouse), either as temporary or 
permanent alimony; it is a question of fairness 
and justice to both. Sayland v. Sayland, 267 
N.C. 378, 148 S.E.2d 218 (1966); Beall v. Beall, 
290 N.C. 669, 228 S.E.2d 407 (1976); Roberts v. 
Roberts, 38 N.C. App. 295, 248 S.E.2d 85 
(1978). 

The primary purpose for considering 
the parties’ estates is to assist the court in 
determining the parties’ earnings and earning 
capacities. Ordinarily, the parties will not be 
required to deplete their estates to pay alimony 
or to meet personal expenses. Beaman v. 
Beaman, 77 N.C. App. 717, 336 S.E.2d 129 
(1985). 

Standard of Living Determinations. — 
Although the court did not make any detailed 
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findings as to the couple’s accustomed standard 
of living, where the findings which it made 
allowed the court to determine the couple’s 
accustomed standard of living, a specific find- 
ing regarding the standard of living was not 
necessary. Morris v. Morris, 90 N.C. App. 94, 
367 S.E.2d 408 (1988). 

Judge’s findings as to husband’s monthly 
gross income and his reasonable living ex- 
penses, coupled with the findings as to wife’s 
monthly income and her expenses during the 
last year of the marriage, satisfied the require- 
ment of this section for findings regarding the 
couple’s accustomed standard of living. Adams 
v. Adams, 92 N.C. App. 274, 374 S.E.2d 450 
(1988). 

Dependent Spouse Need Not Be Impov- 
erished Before an Award Can Be Made. — 
The law does not require that a dependent 
spouse should be impoverished Before the court 
can make an award of alimony pendente lite. 
Peeler v. Peeler, 7 N.C. App. 456, 172 S.E.2d 
915 (1970), overruled on other grounds, 
Stephenson v. Stephenson, 55 N.C. App. 250, 
285 S.E.2d 281 (1981); Sprinkle v. Sprinkle, 17 
N.C. App. 175, 193 S.E.2d 468 (1972). 

The financial ability of the husband 
(supporting spouse) to pay is a major fac- 
tor in the determination of the amount of 
subsistence to be awarded. Schloss v. Schloss, 
273 N.C. 266, 160 S.E.2d 5 (1968). 

Duty of Support Does Not Depend on 
Dependent Spouse’s Means or Ability to 
Support Herself. — The duty of support rest- 
ing on the husband (supporting spouse) does 
not depend on the adequacy or inadequacy of 
the wife’s (dependent spouse’s) means or on the 
ability or inability of the wife to support herself 
by her own labor or out of her own separate 
property. The fact that the wife has property or 
means of her own does not relieve the husband 
of his duty to furnish her reasonable support 
according to his ability. Bowling v. Bowling, 252 
N.C. 527, 114 S.E.2d 228 (1960); Mercer v. 
Mercer, 253 N.C. 164, 116 S.E.2d 443 (1960); 
Sayland v. Sayland, 267 N.C. 378, 148 S.E.2d 
218 (1966). 

The fact that the wife has property of her own 
does not relieve the husband of the duty to 
support her following his unjustified abandon- 
ment of her. Schloss v. Schloss, 273 N.C. 266, 
160 S.E.2d 5 (1968). 

Alimony pendente lite is measured, among 
other things, by the needs of the dependent 
spouse and the ability of the supporting spouse. 
The mere fact that the wife has property or 
means of her own does not prohibit an award of 
alimony pendente lite. Peeler v. Peeler, 7 N.C. 
App. 456, 172 S.E.2d 915 (1970), overruled on 
other grounds, Stephenson v. Stephenson, 55 
N.C. App. 250, 285 S.E.2d 281 (1981); Sprinkle 
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v. Sprinkle, 17 N.C. App. 175, 193 S.E.2d 468 
(1972). 

But the earnings and means of the wife 
(dependent spouse) are matters to be con- 
sidered by the judge in determining the 
amount of alimony. Bowling v. Bowling, 252 
N.C. 527, 114 S.E.2d 228 (1960); Sayland v. 
Sayland, 267 N.C. 378, 148 S.E.2d 218 (1966). 

Court may take into account that a depen- 
dent spouse has property, although its value 
may not be precisely known, in considering the 
estates of both parties. Quick v. Quick, 53 N.C. 
App. 248, 280 S.E.2d 482 (1981), rev’d on other 
grounds, 305 N.C. 446, 290 S.E.2d 653 (1982). 

As Is Her Earning Capacity. — It is proper 
for the trial judge to consider plaintiff’s “earn- 
ing capacity” in determining whether she could 
continue to maintain the standard of living 
enjoyed by her during her marriage. Spillers v. 
Spillers, 25 N.C. App. 261, 212 S.E.2d 676 
(1975). 

But a Finding on Dependent Spouse’s 
Earning Capacity Is Not Always Required. 
— This section specifies the earning capacity of 
the parties as one of the factors the court 
should consider in determining the amount of 
alimony, but the court is not required in all 
cases to make findings of fact on the question of 
the dependent spouse’s earning capacity. 
Upchurch v. Upchurch, 34 N.C. App. 658, 239 
S.E.2d 701 (1977), cert. denied, 294 N.C. 3638, 
242 S.E.2d 634 (1978); Broughton v. Broughton, 
58 N.C. App. 778, 294 S.E.2d 772, cert. denied, 
307 N.C. 269, 299 S.E.2d 214 (1982). 

Finding on Earning Capacities Not Re- 
quired Where Evidence Is Insufficient. — 
Although the spouses’ earning capacities is a 
factor for the court to consider under this sec- 
tion, there is no requirement that the court 
make a specific finding of fact where there is 
not sufficient evidence of the parties’ earning 
capacities. Beaman v. Beaman, 77 N.C. App. 
717, 336 S.E.2d 129 (1985). 

Where husband (supporting spouse) has 
substantial income as compared to the 
limited income of wife (dependent 
spouse), the court is required by subsection (a) 
of this section to award the wife such alimony 
as will allow her to live as the wife of a man of 
plaintiff’s income is entitled to live. McLeod v. 
McLeod, 43 N.C. App. 66, 258 S.E.2d 75, cert. 
denied, 298 N.C. 807, 261 S.E.2d 920 (1979). 

Finding on Income of Supporting 
Spouse. — Although a proper finding pertain- 
ing to the income of the supporting spouse must 
be based on present, as opposed to past, income, 
there is no rule that requires a specific finding 
as to the income of the supporting spouse on the 
precise date of the hearing. Patton v. Patton, 78 
N.C. App. 247, 337 S.E.2d 607 (1985), rev'd in 
part on other grounds, 318 N.C. 404, 348 S.E.2d 
593 (1986). 

Determination of Gross Income Was 
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Proper. — There was no error where judge 
determined husband’s monthly gross income 
from February 1986 through January 1987 by 
subtracting the expenses of husband’s business 
from its deposits and dividing the sum by 12; 
the figures pertaining to deposits and expenses 
were furnished by husband’s own testimony 
and by his own exhibits, and the judge also 
made a finding as to husband’s indebtedness in 
areas unrelated to his business. Adams v. 
Adams, 92 N.C. App. 274, 374 S.E.2d 450 
(1988). 

Finding on Contributions to Marriage. 
— Where although the court did not make a 
specific finding of fact concerning what each 
party had contributed to the financial status of 
the marital unit, it was clear from its findings 
of fact that the court considered this evidence, 
the lack of a specific finding on this matter did 
not constitute reversible error. Beaman v. 
Beaman, 77 N.C. App. 717, 3386 S.E.2d 129 
(1985). 

Dependent Spouse of Wealthy Man Is 
Entitled to Live as Such. — When the evi- 
dence shows a substantial estate in the sup- 
porting spouse, and the dependent spouse is 
entitled to alimony, subsection (a) of this sec- 
tion requires the court to enter an order for 
alimony which will enable the dependent 
spouse to live as the wife of a man with such an 
estate is entitled to live. Quick v. Quick, 53 N.C. 
App. 248, 280 S.E.2d 482 (1981), rev’d on other 
grounds, 305 N.C. 446, 290 S.E.2d 653 (1982). 

The wife of a wealthy man who has aban- 
doned her without justification should be 
awarded an amount somewhat commensurate 
with the normal standard of living of the wife of 
a man of like financial resources. Schloss v. 
Schloss, 273 N.C. 266, 160 S.E.2d 5 (1968). 

Trial court’s finding in an alimony action that 
all of the items in a budget submitted by 
defendant wife were not “needed or necessary” 
items did not show that the court applied an 
improper standard in determining the amount 
of alimony for the wife of a wealthy man, since 
it was clear that the court considered what 
expenses were necessary to maintain the stan- 
dard of living of a woman who was married to a 
man of substantial means rather than what 
was necessary to maintain bare subsistence. 
Clark v. Clark, 301 N.C. 128, 271 S.E.2d 58 
(1980). 

Income tax consequences are among 
factors properly considered in awarding 
alimony under subsection (a) of this section, 
and they should be given appropriate impor- 
tance in determining the amount of alimony 
required to meet the reasonable needs of the 
dependent spouse. Whedon v. Whedon, 58 N.C. 
App. 524, 294 S.E.2d 29, cert. denied, 306 N.C. 
752, 295 S.E.2d 764 (1982). 

While it is true that the express language of 
subsection (a) of this section does not include 
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the income tax consequences of an award of 
alimony as a factor to be weighed in the balance 
in determining the proper amount of the 
award, such would be a proper consideration in 
making that determination. Clark v. Clark, 301 
N.C. 123, 271 S.E.2d 58 (1980). 

Tax Consequences Cannot Be Disre- 
garded. — Consideration of the tax conse- 
quences is not preeminent in determining an 
alimony award, since it is but one consideration 
among the many to be weighed by the trial 
court. However, to disregard the effect of taxa- 
tion on such an award would be to flirt with an 
unrealistic, and potentially unjust, result. 
Perkins v. Perkins, 85 N.C. App. 660, 355 
S.E.2d 848 (1987). 

Supporting Spouse May Be Required to 
Provide for Furnishing of Residence. — 
The court has authority to require defendant 
husband (supporting spouse) to provide for the 
furnishing of the residence where plaintiff and 
two children reside, but the court should fix a 
definite dollar amount for defendant husband 
to expend for this purpose. Kearns v. Kearns, 6 
N.C. App. 319, 170 S.E.2d 132 (1969), overruled 
on other grounds, Stephenson v. Stephenson, 
55 N.C. App. 250, 285 S.E.2d 281 (1981). 

And He May Be Ordered to Pay Debts of 
Parties. — The trial court has authority to 
order that defendant husband (supporting 
spouse) pay all debts of the parties as of the 
date of the order, such payment being associ- 
ated with defendant’s duty to support his wife 
(dependent spouse). Kearns v. Kearns, 6 N.C. 
App. 319, 170 S.E.2d 132 (1969), overruled on 
other grounds, 55 N.C. App. 250, 285 S.E.2d 
281 (1981). 

Contributions Only Increasing Wife’s 
Estate for Next of Kin Not Contemplated. 
— The legislature did not contemplate that 
“reasonable subsistence,” as used in former 
§ 50-16, should include contributions by a hus- 
band which tended only to increase an estate 
for his estranged wife to pass on to her next of 
kin. Sayland v. Sayland, 267 N.C. 378, 148 
S.E.2d 218 (1966). 

A spouse cannot be reduced to poverty 
in order to comply with an alimony de- 
cree. Quick v. Quick, 305 N.C. 446, 290 S.E.2d 
653 (1982). 

Change in Financial Need or Depen- 
dency. — On a motion to modify or terminate 
an order of alimony, it is appropriate for the 
trial court to consider whether the dependent 
spouse’s financial need or dependency has 
changed, as it relates to the factors listed in this 
section. Cunningham v. Cunningham, 345 N.C. 
430, 480 S.E.2d 403 (1997). 

Conclusion Not Supported by Findings. 
— The trial court’s conclusion that plaintiff- 
wife was the dependent spouse entitled to sup- 
port was not supported by the findings of fact 
where the court found that defendant hus- 
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band’s income “is very significantly lower than 
same has been in the past” and that “plaintiff is 
unable to continue to maintain her accustomed 
station in life”; there was no finding or evidence 
that defendant deliberately depressed his in- 
come in an effort to avoid his obligations; and it 
was apparent that the trial court disregarded 
defendant’s own inability to maintain the sta- 
tion in life to which he was formerly accus- 
tomed in its determination of dependency. Tay- 
lor v. Taylor, 46 N.C. App. 438, 265 S.E.2d 626 
(1980). 

Aconclusion of law that there has been a 
substantial change of circumstances 
based only on income is inadequate and in 
error. Self v. Self, 93 N.C. App. 328, 377 S.E.2d 
800 (1989). 

Findings Held Insufficient to Support 
Award. — Where the trial court made certain 
findings as to the estate, income and expenses 
of plaintiff, but failed to make sufficient find- 
ings as to the estate, earnings, income and 
expenses of defendant, the trial court did not 
find sufficient facts to support its award of 
alimony. Eudy v. Eudy, 24 N.C. App. 516, 211 
S.E.2d 536, aff’d, 288 N.C..71, 215 S.E.2d 782 
C1 Toy: 

The trial court’s failure to make any 
findings regarding plaintiff’s reasonable 
current financial needs and expenses and 
the ratio of those needs and expenses to her 
income constituted error. Self v. Self, 93 N.C. 
App. 323, 377 S.E.2d 800 (1989). 

Modifying Court May Make Indepen- 
dent and Additional Findings. — Modifica- 
tion of an alimony award requires consider- 
ation of this section’s standards, but this 
mandate does not limit a modifying court to 
only those findings of fact made by the court 
which entered the original alimony order or 
that the modifying court cannot make addi- 
tional and independent findings of fact under 
this section as to the parties’ health and finan- 
cial needs existing at the time of the original 
alimony order based on evidence presented at 
the modification hearing. Self v. Self, 93 N.C. 
App. 323, 377 S.E.2d 800 (1989). 

Alimony Held Excessive. — Alimony pay- 
ments of $230.00 every four weeks, which was 
slightly more than three times the cost of the 
wife’s actual subsistence in a state mental 
hospital at a cost of $75.00 a month, even 
including the cost of guardianship, exceeded 
“reasonable subsistence.” Sayland v. Sayland, 
267 N.C. 378, 148 S.E.2d 218 (1966). 

Parties Cannot Consent to Improperly 
Based Order. — The parties, by their consent, 
cannot enable a trial judge to enter an order not 
based upon consideration of the several factors 
listed in § 50-13.4(c) and subsection (a) of this 
section. Williamson v. Williamson, 20 N.C. App. 
669, 202 S.E.2d 489 (1974). 

Lists of estimated expenses are admissi- 
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ble to illustrate a plaintiff’s testimony as to the 
amount of her expenses. Stickel v. Stickel, 58 
N.C. App. 645, 294 S.E.2d 321 (1982). 

Evidence of Financial Status of Corpo- 
ration Controlled by Supporting Spouse. 
— In an action seeking permanent alimony, 
evidence of the financial status of a corporation 
in which defendant supporting spouse owned 
more than 96% of the stock was relevant and 
competent in determining the size of his estate 
for the purpose of setting the amount of ali- 
mony to which plaintiff was entitled. Quick v. 
Quick, 53 N.C. App. 248, 280 S.E.2d 482 (1981), 
revd on other grounds, 305 N.C. 446, 290 
S.E.2d 653 (1982). 

Failure to Separate Out Business Ex- 
penses. — “Alimony” means payment for the 
support and maintenance of a spouse; it does 
not mean payment for the support and mainte- 
nance of a spouse’s business ventures. There- 
fore, the court erred in failing to determine and 
to consider the extent to which defendant’s 
business expenses as an artist duplicated her 
personal expenses. Beaman v. Beaman, 77 N.C. 
App. 717, 336 S.E.2d 129 (1985). 

Principal on equitable distribution note 
from husband to wife was properly included 
in calculating the assets owned by wife, rather 
than her monthly income. Lamb v. Lamb, 103 
N.C. App. 541, 406 S.E.2d 622 (1991). 

Admission by Supporting Spouse. — Tes- 
timony of husband testified that he was an 
able-bodied man and had the ability to provide 
ample support set at rest his ability to support 
his wife at the same level that she had become 
accustomed to during the marriage, since proof 
is not required for that which has been judi- 
cially admitted. Ahern v. Ahern, 63 N.C. App. 
728, 306 S.E.2d 140 (1983). 

Pleading Held Insufficient. — Trial court 
did not err by finding wife’s pleadings were 
insufficient on their face and dismissing her 
action for alimony and alimony pendente lite; 
plaintiff asserted in her complaint that she was 
a “dependent spouse,” but the only support she 
offered for this conclusion was evidence of her 
husband’s salary and she did not present any 
evidence that she needed assistance to subsist 
during the prosecution or defense of the suit. 
Shook v. Shook, 95 N.C. App. 578, 383 S.E.2d 
405 (1989), cert. denied, 326 N.C. 50, 389 
S.E.2d 94 (1990). 


II. DISCRETION OF TRIAL COURT. 


Alimony and Alimony Pendente Lite to 
Be Determined in Same Manner. — The 
amount of alimony pendente lite is to be deter- 
mined in the discretion of the trial judge in the 
same manner as the amount of alimony is 
determined. Little v. Little, 9 N.C. App. 361, 
176 S.E.2d 521 (1970). 

The amount of the allowance is a matter 
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for the trial judge. Deal v. Deal, 259 N.C. 489, 
131 S.E.2d 24 (1963). 

The amount allowed for the reasonable sub- 
sistence, cost and attorneys’ fees to the wife in 
her proceedings against her husband under 
former § 50-16 was within the sound discretion 
of the judge hearing the same and having 
jurisdiction thereof. Cram v. Cram, 116 N.C. 
288, 21 S.E. 197 (1895); Anderson v. Anderson, 
183 N.C. 139, 110 S.E. 863 (1922); Best v. Best, 
228 N.C. 9, 44 S.E.2d 214 (1947); Barwick v. 
Barwick, 228 N.C. 109, 44 S.E.2d 597 (1947). 

The amount of alimony allowable pendente 
lite is a matter of sound judicial discretion, 
having regard to the condition and circum- 
stances of the parties and the current earnings 
of the husband. Martin v. Martin, 263 N.C. 86, 
1388 S.E.2d 801 (1964). 

The amount of alimony to be awarded is a 
reasonable subsistence, which must be deter- 
mined by the trial judge from the evidence 
before him. Gebb v. Gebb, 77 N.C. App. 309, 335 
S.E.2d 221 (1985). 

And Determination of the Amount Is 
Within His Discretion. — The trial judge 
must follow the requirements of the section in 
determining the amount of alimony to be 
awarded, but the determination of such amount 
lies within his sound discretion. Eudy v. Eudy, 
288 N.C. 71, 215 S.E.2d 782 (1975), overruled 
on other grounds, Quick v. Quick, 305 N.C. 446, 
290 S.E.2d 653 (1982); Clark v. Clark, 44 N.C. 
App. 649, 262 S.E.2d 659, aff'd in part and rev'd 
in part, 301 N.C. 123, 271 S.E.2d 58 (1980). 

The trial judge’s determination of the 
amount of alimony is not absolute and 
unreviewable, but it will not be disturbed 
absent a clear abuse of discretion. Eudy v. 
Eudy, 288 N.C. 71, 215° S.E.2d 782 (1975), 
overruled on other grounds, Quick v. Quick, 305 
N.C. 446, 290 S.E.2d 653 (1982); Ingle v. Ingle, 
42 N.C. App. 365, 256 S.E.2d 532 (1979); Watts 
v. Watts, 44 N.C. App. 46, 260 S.E.2d 170 
(1979). 

The amount of alimony to be awarded is in 
the discretion of the court, but this is not an 
absolute discretion and unreviewable. Schloss 
v. Schloss, 273 N.C. 266, 160 S.E.2d 5 (1968). 

But Court’s Discretion Will Not Be Dis- 
turbed Absent Abuse. — The amount to be 
awarded for alimony is within the discretion of 
the trial court and the court’s discretion will not 
be disturbed in the absence of an abuse of such 
discretion. Jones v. Jones, 173 N.C. 279, 91S.E. 
960 (1917); Hennis v. Hennis, 180 N.C. 606, 105 
S.E. 274 (1920); Harris v. Harris, 258 N.C. 121, 
128 S.E.2d 123 (1962); Rock v. Rock, 260 N.C. 
223, 1382 S.E.2d 342 (1963); Sayland v. Sayland, 
267 N.C. 378, 148 S.E.2d 218 (1966); Schloss v. 
Schloss, 273 N.C. 266, 160 S.E.2d 5 (1968); 
Swink v. Swink, 6 N.C. App. 161, 169 S.E.2d 
539 (1969); Dixon v. Dixon, 6 N.C. App. 623, 170 
S.E.2d 561 (1969); Peeler v. Peeler, 7 N.C. App. 
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456, 172 S.E.2d 915 (1970); Gibson v. Gibson, 
ZEON DO. Deke CLL OA wae Eo TO): 
Spillers v. Spillers, 25 N.C. App. 261, 212 
S.E.2d 676 (1975); Beall v. Beall, 290 N.C. 669, 
228 S.E.2d 407 (1976); Upchurch v. Upchurch, 
34 N.C. App. 658, 239 S.E.2d 701 (1977), cert. 
denied, 294 N.C. 363, 242 S.E.2d 634 (1978); 
Ingle v. Ingle, 42 N.C. App. 365, 256 S.E.2d 532 
(1979); Quick v. Quick, 305 N.C. 446, 290 
S.E.2d 653 (1982); Sloop v. Friberg, 70 N.C. 
App. 690, 320 S.E.2d 921 (1984). 

A judge is subject to reversal for abuse of 
discretion only upon a showing by a litigant 
that the challenged actions are manifestly un- 
supported by reason. Clark v. Clark, 301 N.C. 
123, 271 S.E.2d 58 (1980); Whedon v. Whedon, 
58 N.C. App. 524, 294 S.E.2d 29, cert. denied, 
306 N.C. 752, 295 S.E.2d 764 (1982). 

Statutory Requirements Must Be Fol- 
lowed. — In determining the amount of ali- 
mony and child support to be awarded, the trial 
judge must follow the requirements of this 
section. The amount is a reasonable subsis- 
tence, to be determined by the trial judge in the 
exercise of a judicial discretion from the evi- 
dence before him. Beall v. Beall, 290 N.C. 669, 
228 S.E.2d 407 (1976); Quick v. Quick, 305 N.C. 
446, 290 S.E.2d 653 (1982). 

The amount to be awarded is a question of 
fairness to the parties, and, so long as the court 
has properly taken into consideration the fac- 
tors enumerated by statute, the award will not 
be disturbed absent an abuse of discretion. 
Gardner v. Gardner, 40 N.C. App. 334, 252 
S.E.2d 867, cert. denied, 297 N.C. 299, 254 
S.E.2d 917 (1979); Cornelison v. Cornelison, 47 
N.C. App. 91, 266 S.E.2d 707 (1980). 

While the factors which are delineated in this 
section must be considered by the judge in 
determining the amount of alimony to be 
awarded in a given case, his determination of 
the proper amount may not be disturbed on 
appeal absent a clear showing of abuse of 
discretion. Clark v. Clark, 301 N.C. 123, 271 
S.E.2d 58 (1980); Payne v. Payne, 49 N.C. App. 
132, 270 S.E.2d 546 (1980). 

Proper Exercise of Discretion Is Ques- 
tion of Law. — Proper exercise of the trial 
judge’s authority in granting alimony, alimony 
pendente lite, or counsel fees is a question of 
law, reviewable on appeal. Rickert v. Rickert, 
282 N.C: 87391938; Ei2d 79 (1972). 

When Discretion Properly Applied. — 
Discretion is properly applied in those in- 
stances where, upon deliberation and with 
firmness, a judge deems its use necessary to the 
proper execution of justice. Clark v. Clark, 301 
NiC. '123)'271'S’E 24 58°(1980). 

Conclusion Not Disturbed on Appeal 
Where Supported, Despite Contradic- 
tions. — Although plaintiff’s testimony on 
cross-examination tended to contradict her as- 
sertion that her illness was incapacitating, the 


221 


§50-16.6 


trial court considered this evidence and con- 
cluded that the plaintiff’s medical condition 
prevented her from undertaking any meaning- 
ful employment and that she was unable to 
work and earn income to defray her own ex- 
penses; this conclusion was supported by the 
testimony of the plaintiff, and despite contra- 
dictions, it would not be disturbed on appeal. 
Brandt v. Brandt, 92 N.C. App. 438, 374 S.E.2d 
663 (1988), aff'd, 325 N.C. 429, 383 S.E.2d 656 
(1989). 

Failure to Make Adequate Findings. — 
Where trial court failed to make findings about 
the parties’ estates and accustomed standard of 
living, the case was remanded for additional 
findings of fact regarding the award of alimony. 
Ellinwood v. Ellinwood, 94 N.C. App. 682, 381 
S.E.2d 162 (1989). 


IV. ACTS WHICH WOULD SUPPORT 
DIVORCE. 


Effect of Dependent Spouse’s Conduct 
on Right to Alimony. — The legislature has 
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seen fit to leave the question of whether indig- 
nities committed by a wife (dependent spouse) 
prior to separation should absolutely bar her 
right to alimony arising out of her husband’s 
(supporting spouse’s) adultery, or merely re- 
duce the amount, for resolution by the trial 
judge in the exercise of his discretion on a 
case-by-case basis. Self v. Self, 37 N.C. App. 
199, 245 S.E.2d 541, cert. denied, 295 N.C. 648, 
248 S.E.2d 253 (1978). 

Subsection (b) of this section makes it clear 
that the trial court may, in its discretion, award 
some permanent alimony to a dependent 
spouse even when the jury finds that the de- 
pendent spouse has committed acts which 
would support the granting of a divorce from 
bed and board in favor of the supporting 
spouse. Cavendish v. Cavendish, 38 N.C. App. 
577, 248 S.E.2d 340 (1978), cert. denied, 296 
N.C. 583, 254 S.E.2d 33 (1979). 


§ 50-16.6. (For applicability see note) When alimony, 
postseparation support, counsel fees not pay- 


able. 


(a) Repealed by Session Laws 1995, c. 319, s. 4. 


(b) Alimony, postseparation support, and counsel fees may be barred by an 
express provision of a valid separation agreement or premarital agreement so 
long as the agreement is performed. (1871-2, c. 193, s. 39; Code, s. 1292; Rev., 
S2l06/, 19LOne 240°C Ss. Look: bo2 ie abko. LO 2306. O29 Le ye oudmo, 
19538, c..925; 1955, cc. 814, 1189; 1967, c.1152, s..2;1995, ¢. 319, s24:c¢..509; s. 


135.3(f).) 


Editor’s Note. — Session Laws 1995, c. 319, 
which amended this section, in s. 12 provides 
that this act applies to civil actions filed on or 
after October 1, 1995, and shall not apply to 
pending litigation, or to future motions in the 
cause seeking to modify orders or judgments in 
effect on October 1, 1995. 

This section, prior to the amendment by 
Session Laws 1995, c. 319, read as follows: 
“When alimony not payable. (a) Alimony or 
alimony pendente lite shall not be payable 
when adultery is pleaded in bar of demand for 
alimony or alimony pendente lite, made in an 
action or cross action, and the issue of adultery 
is found against the spouse seeking alimony, 
but this shall not be a bar to reasonable counsel 
fees. 

(b) Alimony, alimony pendente lite, and 
counsel fees may be barred by an express pro- 
vision of a valid separation agreement so long 
as the agreement is performed.” 

Session Laws 1995, c. 319, s. 4, which 
amended this section, was effective October 1, 
1995, and applicable to civil actions filed on or 
after that date. 


Session Laws 1995, c. 509, s. 135.34), which 
amended this section was effective October 1, 
1995, and applicable to civil actions filed on or 
after that date. 

Legal Periodicals. — For article, “Proposed 
Reforms in North Carolina Divorce Law,” see 8 
N.C. Cent. L.J. 35 (1976). 

For article dealing with marriage contracts 
as related to North Carolina law, see 13 Wake 
Forest L. Rev. 85 (1977). 

For comment on the enforceability of arbitra- 
tion clauses in North Carolina separation 
agreements, see 15 Wake Forest L. Rev. 487 
(1979). 

For article on the rights of individuals to 
control the distributional consequences of di- 
vorce by private contract and on the interests of 
the State in preserving its role as a third party 
to marriage and divorce, see 59 N.C.L. Rev. 819 
(1981). 

For survey of 1982 law relating to family law, 
see 61 N.C.L. Rev. 1155 (1983). 

For 1984 survey, “The Brief Death of Alien- 
ation of Affections and Criminal Conversation 
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in North Carolina,” see 63 N.C.L. Rev. 1317 
(1985). 

For note, “Post-Separation Failure to Sup- 
port a Dependent Spouse as a Sole Ground for 
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Alimony Despite the Absence of Marital Mis- 
conduct Before Separation — Brown v. Brown,” 
see 15 Campbell L. Rev. 333 (1993). 


CASE NOTES 


I. In General. 
II. Adultery. 
III. Separation Agreements. 


I. IN GENERAL. 


Editor’s Note. — Some of the cases cited 
below were decided under former § 50-14, 
which dealt with alimony in actions for divorce 
a mensa et thoro, former § 50-15, which dealt 
with alimony pendente lite in divorce actions, 
and former $ 50-16, which dealt with actions 
for alimony without divorce. 

Sections 50-16.1 Through 50-16.10 Con- 
strued in Pari Materia. — The statutes cod- 
ified as §§ 50-16.1 through 50-16.10 all deal 
with the same subject matter, alimony, and are 
to be construed in pari materia. Rowe v. Rowe, 
305 N.C. 177, 287 S.E.2d 840 (1982). 

Section 50-16.9 does not list factors to help in 
the modification decision, but the alimony stat- 
utes, §§ 50-16.1 through 50-16.10, have been 
read in pari materia because they deal with the 
same subject matter. Broughton v. Broughton, 
58 N.C. App. 778, 294 S.E.2d 772, cert. denied, 
307 N.C. 269, 299 S.E.2d 214 (1982). 

Consent Judgment Awarding Medical 
Expenses. — Under consent judgment in 
which the court found as a fact that there were 
no claims for support or alimony pending be- 
tween the parties and ordered plaintiff to pay 
all necessary and reasonable medical expenses 
incurred by defendant, the parties did not in- 
tend for medical expenses to constitute alimony 
payments; thus, the trial court erred in enter- 
ing judgment ex meru motu declaring portions 
of consent judgment null and void and unen- 
forceable ab initio and in striking them. Davis 
v. Davis, 78 N.C. App. 464, 337 S.E.2d 190 
(1985), cert. denied, 316 N.C. 375, 342 S.E.2d 
893 (1986). 

Applied in Owens v. Owens, 28 N.C. App. 
713, 222 S.E.2d 704 (1976); Levitch v. Levitch, 
294 N.C. 487, 241 S.E.2d 506 (1978); Harris v. 
Harris, 58 N.C. App. 314, 293 S.E.2d 602 
(1982); Coombs v. Coombs, 121 N.C. App. 746, 
468 S.E.2d 807 (1996). 

Stated in Greene v. Greene, 15 N.C. App. 
314, 190 S.E.2d 258 (1972). 

Cited in Sturgill v. Sturgill, 49 N.C. App. 
580, 272 S.E.2d 423 (1980); Crutchley v. 
Crutchley, 53 N.C. App. 732, 281 S.E.2d 744 
(1981); Wells v. Wells, — N.C. App. —, 512 
S.E.2d 468 (1999). 


Il, ADULTERY. 


Subsection (a) is similar in language and 
import to prior law. Austin v. Austin, 12 N.C. 
App. 286, 183 S.E.2d 420 (1971). 

Court Must Make Findings If Adultery Is 
Pleaded. — When adultery is pleaded in bar of 
a demand for alimony or alimony pendente lite, 
an award or allowance of alimony pendente lite 
will not be sustained in the absence of a finding 
of fact on the issue of adultery in favor of the 
party seeking such an award. Austin v. Austin, 
12 N.C. App. 286, 183 S.E.2d 420 (1971). 

In a wife’s action for alimony without divorce 
in which defendant’s answer sets up the de- 
fense of adultery, it is error for the court to 
order temporary alimony to plaintiff without 
finding the facts with respect to the plea of 
adultery. Williams v. Williams, 230 N.C. 660, 55 
S.E.2d 195 (1949). 

Evidence of Adultery. — While authority 
for blood-grouping tests is limited to an issue of 
paternity, in a case in which the issue is raised 
the results of the tests, if they exclude defen- 
dant as the father of a child admittedly born 
during the subsistence of the marriage, would 
also be evidence of adultery. Wright v. Wright, 
281 N.C.,.159, 188 S.E.2d 317 (1972). 

Effect of Post-Divorce Sexual Activity. — 
This section is not an expression of legislative 
intent that post-divorce indiscriminate sexual 
activity by a former wife should bar her right to 
continue to receive alimony from her former 
husband. Stallings v. Stallings, 36 N.C. App. 
643, 244 S.E.2d 494, cert. denied, 295 N.C. 648, 
248 S.E.2d 249 (1978). 

There is no statute that allows the court to 
modify an award of alimony solely because of 
post-marital fornication. Stallings v. Stallings, 
36 N.C. App. 6438, 244 S.E.2d 494, cert. denied, 
295 N.C. 648, 248 S.E.2d 249 (1978). 


Ill. SEPARATION AGREEMENTS. 


What Constitutes “Separation Agree- 
ment”. — To be a “separation agreement,” 
there must be an agreement to separate or to 
live separately and apart. Robuck v. Robuck, 20 
N.C. App. 374, 201 S.E.2d 557 (1974). 

“Gross income,” as used in a separation 
agreement under which the husband agreed 
that after three years he would pay alimony in 
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an amount equivalent to 30% of his gross in- 
come, included the gain realized from the sale 
of property. Heater v. Heater, 62 N.C. App. 587, 
302 S.E.2d 891 (1983). 

The jurisdiction of the court is not 
barred by a prior separation agreement 
between the parties. Garner v. Garner, 270 N.C. 
293, 154 S.E.2d 46 (1967), decided under 
former § 50-16. 

But Unimpeached Deed of Separation 
May Bar Alimony. — A wife who, in a valid 
deed of separation, has released her husband 
from his support obligation is remitted to her 
rights under the agreement, and as long as the 
deed of separation stands unimpeached, the 
court is without power to award her alimony 
and counsel fees. Williams v. Williams, 261 
N.C. 48, 134 S.E.2d 227 (1964). 

Wife sought a divorce a mensa and alimony, 
notwithstanding the provisions of a valid sepa- 
ration agreement which the husband had “fully 
performed,” could not, after her husband had 
performed his part of the contract, obtain an 
award of alimony. Wilson v. Wilson, 261 N.C. 
40, 184 S.E.2d 240 (1964). 

A deed of separation, approved by a consent 
judgment, could be pleaded as complete bar to 
the wife’s application for alimony pendente lite 
and for reasonable counsel fees, as provided by 
former § 50-15. Brown v. Brown, 205 N.C. 64, 
169 S.E. 818 (1933). 

However, resumption of marital rela- 
tions rescinds deed of separation. Williams 
v. Williams, 261 N.C. 48, 134 S.E.2d 227 (1964). 

Discontinuance of Payments Under Sep- 
aration Agreement. — Where, by an agree- 
ment for a separation between husband and 
wife, the former agreed to pay a certain 
monthly allowance, and the husband, after pay- 
ing several installments, discontinued the pay- 
ments, he could not set up the agreement in bar 
of her action for support under this section, 
even though he discontinued the payments 
because she demanded that the allowance be 
increased. Cram v. Cram, 116 N.C. 288, 21 S.E. 
1197 “(1895): 

Election to Seek Alimony Rather Than 
Damages for Breach of Contract to Sup- 
port. — When a wife, in an action for alimony 
without divorce, elects to seek alimony rather 
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than damages for the breach of the contract to 
support her, she is only entitled to such an 
award as would be proper if no contract had 
been signed. If there has been a partial perfor- 
mance, she must account for the net benefits, if 
any, which she may have received. Wilson v. 
Wilson, 261 N.C. 40, 184 S.E.2d 240 (1964). 

Attempt to Set Aside Settlement. — The 
eminence, experience, and character of counsel 
who represented the plaintiff in procuring a 
property settlement would bear directly on 
plaintiff’s subsequent attempt to set it aside as 
fraudulent. Van Every v. Van Every, 265 N.C. 
506, 144 S.E.2d 603 (1965), decided under 
former § 50-16. 

Suit Held Not Barred by Separation 
Agreement. — Jurisdiction of the court in- 
voked under former § 50-16 was not barred by 
separation agreement pleaded, where wife sued 
for alimony and support without divorce on 
grounds of specific acts of cruelty by husband 
and declared intention to sue for divorce in two 
years. Butler v. Butler, 226 N.C. 594, 39 S.E.2d 
745 (1946). 

Setting Out Separation Agreement in 
Record on Appeal. — Where defendant re- 
sisted his wife’s application for alimony without 
divorce under former § 50-16, upon the ground 
that there was still in effect a valid contract of 
separation which they had both executed, and 
appealed from an adverse decision of the trial 
judge hearing the matter, the record on appeal 
should have set out the written contract of 
separation so that the Supreme Court could 
determine whether it was reasonable, just and 
fair to the wife, and whether in taking her 
acknowledgment the officer had properly certi- 
fied that it was not unreasonable or injurious to 
her, as the statutes then required. Moore v. 
Moore, 185 N.C. 332, 117 S.E. 12 (1923). 

Post-Separation Failure to Provide Nec- 
essary Subsistence. — Absent a valid separa- 
tion agreement waiving all alimony rights un- 
der subsection (b) of this section, post- 
separation failure to provide a dependent- 
spouse with necessary subsistence gives rise to 
an action for alimony. Brown v. Brown, 104 
N.C. App. 547, 410 S.E.2d 223 (1991), cert. 
denied, 331 N.C. 383, 417 S.E.2d 789 (1992). 


see note) How alimony and 


postseparation support paid; enforcement of 


decree. 


(a) Alimony or postseparation support shall be paid by lump sum payment, 
periodic payments, income withholding, or by transfer of title or possession of 
personal property or any interest therein, or a security interest in or possession 
of real property, as the court may order. The court may order the transfer of 
title to real property solely owned by the obligor in payment of lump-sum 
payments of alimony or postseparation support or in payment of arrearages of 
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alimony or postseparation support so long as the net value of the interest in the 
property being transferred does not exceed the amount of the arrearage being 
satisfied. In every case in which either alimony or postseparation support is 
allowed and provision is also made for support of minor children, the order 
shall separately state and identify each allowance. 

(b) The court may require the supporting spouse to secure the payment of 
alimony or postseparation support so ordered by means of a bond, mortgage, or 
deed of trust, or any other means ordinarily used to secure an obligation to pay 
money or transfer property, or by requiring the supporting spouse to execute 
an assignment of wages, salary, or other income due or to become due. 

(c) If the court requires the transfer of real or personal property or an 
interest therein as a part of an order for alimony or postseparation support as 
provided in subsection (a) or for the securing thereof, the court may also enter 
an order which shall transfer title, as provided in G.S. 1A-1, Rule 70 and G.S. 
1-228. 

(d) The remedy of arrest and bail, as provided in Article 34 of Chapter 1 of 
the General Statutes, shall be available in actions for alimony or 
postseparation support as in other cases. 

(e) The remedies of attachment and garnishment, as provided in Article 35 
of Chapter 1 and Article 9 of Chapter 110 of the General Statutes, shall be 
available in actions for alimony or postseparation support as in other cases, 
and for such purposes the dependent spouse shall be deemed a creditor of the 
supporting spouse. 

(f) The remedy of injunction, as provided in Article 37 of Chapter 1 of the 
General Statutes and G.S. 1A-1, Rule 65, shall be available in actions for 
alimony or postseparation support as in other cases. 

(g) Receivers, as provided in Article 38 of Chapter 1 of the General Statutes, 
may be appointed in actions for alimony or postseparation support as in other 
cases. 

(h) A dependent spouse for whose benefit an order for the payment of 
alimony or postseparation support has been entered shall be a creditor within 
the meaning of Article 3A of Chapter 39 of the General Statutes pertaining to 
fraudulent conveyances. 

(i) Ajudgment for alimony or postseparation support obtained in an action 
therefor shall not be a lien against real property unless the judgment expressly 
so provides, sets out the amount of the lien in a sum certain, and adequately 
describes the real property affected; but past-due periodic payments may by 
motion in the cause or by a separate action be reduced to judgment which shall 
be a lien as other judgments. 

(j) Any order for the payment of alimony or postseparation support is 
enforceable by proceedings for civil contempt, and its disobedience may be 
punished by proceedings for criminal contempt, as provided in Chapter 5A of 
the General Statutes. 

Notwithstanding the provisions of G.S. 1-294 or G.S. 1-289, an order for the 
periodic payment of alimony that has been appealed to the appellate division 
is enforceable in the trial court by proceedings for civil contempt during the 
pendency of the appeal. Upon motion of an aggrieved party, the court of the 
appellate division in which the appeal is pending may stay any order for civil 
contempt entered for alimony until the appeal is decided if justice requires. 

(k) The remedies provided by Chapter 1 of the General Statutes Article 28, 
Execution; Article 29B, Execution Sales; and Article 31, Supplemental Pro- 
ceedings, shall be available for the enforcement of judgments for alimony and 
postseparation support as in other cases, but amounts so payable shall not 
constitute a debt as to which property is exempt from execution as provided in 
Article 16 of Chapter 1C of the General Statutes. 

(1) The specific enumeration of remedies in this section shall not constitute 
a bar to remedies otherwise available. 
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(11) The dependent spouse may apply to the court for an order of income 
withholding for current or delinquent payments of alimony or postseparation 
support or for any portion of the payments. If the court orders income 
withholding, a notice of obligation to withhold shall be served on the payor as 
required by G.S. 1A-1, Rule 4, Rules of Civil Procedure. Copies of the notice 
shall be filed with the clerk of court and served upon the supporting spouse by 
first-class mail. (1967, c. 1152, s. 2; 1969, c. 541, s. 5; c. 895, s. 18; 1977, c. 711, 
S26; 1985. Cc.’ 4827 ‘ssc. "689, Sy TO s190 a Cro Oss hp 996s Grasse zane: 


1999-456, s. 14.) 


Local Modification. — Person: 1967, c. 848, 
s. 2. 

Editor’s Note. — As for garnishment of 
government employee benefits, see 42 U.S.C. 
659 and 10 U.S.C. 1408. 

Session Laws 1995, c. 319, which amended 
this section, in s. 12 provides that this act 
applies to civil actions filed on or after October 
1, 1995, and shall not apply to pending litiga- 
tion, or to future motions in the cause seeking 
to modify orders or judgments in effect on 
October 1, 1995. 

This section, prior to the amendment by 
Session Laws 1995, c. 319, read as follows: 
“How alimony and alimony pendente lite 
paid; enforcement of decree. (a) Alimony or 
alimony pendente lite shall be paid by lump 
sum payment, periodic payments, or by trans- 
fer of title or possession of personal property or 
any interest therein, or a security interest in or 
possession of real property, as the court may 
order. In every case in which either alimony or 
alimony pendente lite is allowed and provision 
is also made for support of minor children, the 
order shall separately state and identify each 
allowance. 

(b) The court may require the supporting 
spouse to secure the payment of alimony or 
alimony pendente lite so ordered by means of a 
bond, mortgage, or deed of trust, or any other 
means ordinarily used to secure an obligation 
to pay money or transfer property, or by requir- 
ing the supporting spouse to execute an assign- 
ment of wages, salary, or other income due or to 
become due. 

(c) If the court requires the transfer of real or 
personal property or an interest therein as a 
part of an order for alimony or alimony 
pendente lite as provided in subsection (a) or 
for the securing thereof, the court may also 
enter an order which shall transfer title, as 
provided in G.S. 1A-1, Rule 70 and G.S. 1-228. 

(d) The remedy of arrest and bail, as pro- 
vided in Article 34 of Chapter 1 of the General 
Statutes, shall be available in actions for ali- 
mony or alimony pendente lite as in other 
cases. 

(e) The remedies of attachment and garnish- 
ment, as provided in Article 35 of Chapter 1 of 
the General Statutes, shall be available in 
actions for alimony or alimony pendente lite as 


in other cases, and for such purposes the de- 
pendent spouse shall be deemed a creditor of 
the supporting spouse. 

(f) The remedy of injunction, as provided in 
Article 37 of Chapter 1 of the General Statutes 
and G.S. 1A-1, Rule 65, shall be available in 
actions for alimony or alimony pendente lite as 
in other cases. 

(g) Receivers, as provided in Article 38 of 
Chapter 1 of the General Statutes, may be 
appointed in actions for alimony or alimony 
pendente lite as in other cases. 

(h) A dependent spouse for whose benefit an 
order for the payment of alimony or alimony 
pendente lite has been entered shall be a cred- 
itor within the meaning of Article 3 of Chapter 
39 of the General Statutes pertaining to fraud- 
ulent conveyances. 

(i) A judgment for alimony or alimony 
pendente lite obtained in an action therefor 
shall not be a lien against real property unless 
the judgment expressly so provides, sets out the 
amount of the lien in a sum certain, and ade- 
quately describes the real property affected; 
but past-due periodic payments may by motion 
in the cause or by a separate action be reduced 
to judgment which shall be a lien as other 
judgments. 

Gj) Any order for the payment of alimony or 
alimony pendente lite is enforceable by pro- 
ceedings for civil contempt, and its disobedi- 
ence may be punished by proceedings for crim- 
inal contempt, as provided in Chapter 5A of the 
General Statutes. 

Notwithstanding the provisions of G.S. 1-294 
or G.S. 1-289, an order for the periodic payment 
of alimony that has been appealed to the appel- 
late division is enforceable in the trial court by 
proceedings for civil contempt during the pen- 
dency of the appeal. Upon motion of an ag- 
grieved party, the court of the appellate division 
in which the appeal is pending may stay any 
order for civil contempt entered for alimony 
until the appeal is decided if justice requires. 

(k) The remedies provided by Chapter 1 of 
the General Statutes Article 28, Execution; 
Article 29B, Execution Sales; and Article 31, 
Supplemental Proceedings, shall be available 
for the enforcement of judgments for alimony 
and alimony pendente lite as in other cases, but 
amounts so payable shall not constitute a debt 
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as to which property is exempt from execution 
as provided in Article 16 of Chapter 1C of the 
General Statutes. 

(1) The specific enumeration of remedies in 
this section shall not constitute a bar to reme- 
dies otherwise available.” 

Session Laws 1995, c. 319, s. 5 which 
amended this section was effective October 1, 
1995, and applicable to civil actions filed on or 
after that date. 

Effect of Amendments. — The 1998 
amendment, effective January 1, 1999, and 
applicable to actions pending on or after the 
effective date, in subsection (a), inserted “in- 
come withholding” in the first sentence and 
inserted the present second sentence; and 
added subsection (/1). 

Session Laws 1999-456, s. 14, effective Au- 
gust 13, 1999, substituted “Article 3A” for “Ar- 
ticle 3” in subsection (h). 

Legal Periodicals. — For note on the rem- 
edy of garnishment in child support, see 56 
N.C.L. Rev. 169 (1978). 
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For note on specific performance of separa- 
tion agreements, see 58 N.C.L. Rev. 867 (1980). 

For comment on tenancy by the entirety in 
North Carolina, see 59 N.C.L. Rev. 997 (1980). 

For note on equitable distribution of property 
upon divorce, see 11 N.C. Cent. L.J. 156 (1980). 

For article on the rights of individuals to 
control the distributional consequences of di- 
vorce by private contract and on the interests of 
the State in preserving its role as a third party 
to marriage and divorce, see 59 N.C.L. Rev. 819 
(1981). 

For note on consent judgments in family law 
in light of Walters v. Walters, 307 N.C. 381, 298 
S.E.2d 338 (1983), see 6 Campbell L. Rev. 125 
(1984). 

For survey, “Termination of Lump Sum Ali- 
mony upon the Remarriage of a Dependent 
Spouse: Potts v. Tutterow,” see 73 N.C.L. Rev. 
2432 (1995). 


CASE NOTES 


I. In General. 
II. Contempt. 


I. IN GENERAL. 


Editor’s Note. — Some of the cases cited 
below were decided under former §$ 50-15, 
which dealt with alimony pendente lite in di- 
vorce actions, and former § 50-16, which dealt 
with alimony without divorce. 

Sections 50-16.1 Through 50-16.10 Con- 
strued in Pari Materia. — The statutes cod- 
ified as §§ 50-16.1 through 50-16.10 all deal 
with the same subject matter, alimony, and are 
to be construed in pari materia. Rowe v. Rowe, 
305 N.C. 177, 287 S.E.2d 840 (1982). 

Section 50-16.9 does not list factors to help in 
the modification decision, but the alimony stat- 
utes, §§ 50-16.1 through 50-16.10, have been 
read in pari materia because they deal with the 
same subject matter. Broughton v. Broughton, 
58 N.C. App. 778, 294 S.E.2d 772, cert. denied, 
307 N.C. 269, 299 S.E.2d 214 (1982). 

Support May Be Compelled by Judicial 
Decree. — Wife (dependent spouse) may com- 
pel performance by judicial decree where hus- 
band (supporting spouse) separates himself 
from his wife and fails to support her, and 
husband cannot, by merely providing support 
for his wife until he gets beyond the jurisdiction 
of the court, deprive his wife of the right of 
compelling him by judicial decree to support 
her. Wilson v. Wilson, 261 N.C. 40, 184 S.E.2d 
240 (1964). 

The trial judge can award alimony in a 
lump payment or monthly payments. Aus- 


tin v. Austin, 12 N.C. App. 390, 183 S.E.2d 428 
(1971); Whitesell v. Whitesell, 59 N.C. App. 552, 
297 S.E.2d 172 (1982), cert. denied, 307 N.C. 
583, 299 S.E.2d 653 (1983). 

Or May Combine Forms of Payment. — 
The fact that a trial judge used a combination of 
both a lump sum payment and a continuing 
monthly payment for alimony did not consti- 
tute an abuse of discretion. Austin v. Austin, 12 
N.C. App. 390, 183 S.E.2d 428 (1971). 

Limit of Court’s Authority. — When a 
court awards alimony pendente lite, it has 
authority to cause the husband (supporting 
spouse) to secure so much of his estate as may 
be necessary to comply with its order. Such 
order as may be necessary for the protection of 
the wife (dependent spouse) is the limit of the 
court’s authority. It cannot penalize defendant 
unless and until he refuses to comply with the 
court’s direction. Harris v. Harris, 257 N.C. 416, 
126 S.E.2d 83 (1962). 

The court has no power to order a lump sum 
payment either to punish the supporting 
spouse or to divide his estate. Taylor v. Taylor, 
46 N.C. App. 488, 265 S.E.2d 626 (1980). 

The trial court had no power to order defen- 
dant husband to make a lump sum payment of 
$50,000.00 to plaintiff wife where it was appar- 
ent that the effect of the court’s order would be 
to force defendant to liquidate, either by sale or 
mortgage, his only remaining assets having 
any substantial value, not for the purpose of 
paying for the maintenance and support of 
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defendant, but in order to effect a division of his 
estate with her. Taylor v. Taylor, 46 N.C. App. 
438, 265 S.E.2d 626 (1980). 

Trial court’s creation of a trust consist- 
ing of certain real and personal property 
owned by the parties in order to secure the 
payment of alimony and child support was a 
proper exercise of its discretion in applying the 
provisions of § 50-13.4(e) and of subsections (a) 
and (c) of this section, and would be affirmed. 
Weaver v. Weaver, 88 N.C. App. 634, 364 S.E.2d 
706, cert. denied, 322 N.C. 330, 368 S.E.2d 875 
(1988). 

Corpus of Estate May Be Assigned to 
Secure Allowance. — The court is authorized 
to assign the corpus of the husband’s (support- 
ing spouse’s) property to secure the allowance, 
and therefore it is immaterial to defendant 
whether the home place is taken and rents and 
profits therefrom used to provide a suitable 
residence for the wife (dependent spouse) and 
children or whether they are granted the right 
of occupancy of the home place, and it being 
found that such arrangement is most feasible 
and appropriate, the order will not be dis- 
turbed. Wright v. Wright, 216 N.C. 693, 6 
S.E.2d 555 (1940). 

The husband’s “estate,” from which the 
court may secure its order allowing a rea- 
sonable subsistence, etc., to the wife (depen- 
dent spouse) in her proceedings for alimony 
without divorce, includes within its meaning 
income from permanent property, tangible or 
intangible, or from the husband’s (supporting 
spouse’s) earnings. Crews v. Crews, 175 N.C. 
168, 95 S.E. 149 (1918); Anderson v. Anderson, 
183 N.C. 139, 110 S.E. 863 (1922). 

Alimony Pendente Lite May Be Decreed 
a Lien. — Where alimony pendente lite has 
been regularly granted to the wife in her action 
for divorce against her nonresident husband, 
who has abandoned her, the court may decree it 
a lien upon his lands described in the complaint 
and situated here, and order the sale thereof for 
its payment; and it is not necessary that the 
defendant should have had notice of the wife’s 
application therefor. Bailey v. Bailey, 127 N.C. 
474, 37 S.E. 502 (1900); White v. White, 179 
NC 592, 103-S-6> 216° (1920), 

Nonresident Defendant May Be Re- 
quired to Post Bond. — Under § 50-13.4(f)(1) 
and subsection (b) of this section, the court 
properly required the supporting spouse to post 
a security bond to secure his compliance with a 
judgment requiring him to make monthly pay- 
ments for support of his wife and children, 
where the court found that defendant no longer 
resided within the State and that he had no 
attorney of record in the case. Parker v. Parker, 
13 N.C. App. 616, 186 S.E.2d 607 (1972). 

The security interest to which this sec- 
tion refers is an interest in real estate 
which secures the payment of an obligation. 
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Taylor v. Taylor, 26 N.C. App. 592, 216 S.E.2d 
737 (1975). 

Imposition of Trust Where Supporting 
Spouse Has Only Defeasible Fee in Part of 
Land. — Where the judge, in proceedings for 
an allowance of reasonable subsistence, has 
impressed a trust upon the husband’s (support- 
ing spouse’s) land for the enforcement of the 
decree, the fact that in a part of the land he has 
only a defeasible fee cannot prejudice him, and 
his exception on that ground cannot be sus- 
tained. Anderson v. Anderson, 183 N.C. 1389, 
110 S.E. 863 (1922). 

Receiver May Collect Income and Sell 
Realty to Pay Alimony. — In a wife’s (depen- 
dent spouse’s) action for alimony without di- 
vorce, a receiver appointed therein to take 
possession of the husband’s (supporting 
spouse’s) property within the State may collect 
the income from the husband’s realty for the 
purpose of paying alimony awarded the wife in 
the action and may sell the husband’s real 
estate if necessary to pay the alimony decreed. 
Lambeth v. Lambeth, 249 N.C. 315, 106 S.E.2d 
491 (1959). 

Non-Income-Producing Realty May Be 
Sold and Proceeds Invested. — A judge has 
the power to order the sale of a husband’s 
(supporting spouse’s) non-income-producing 
real estate for the purpose of investing the 
proceeds derived from such sale in legal invest- 
ments as provided in Article 6 of Chapter 53, so 
as to produce an income sufficient to enable the 
receiver appointed to enforce payment of ali- 
mony decreed to pay the expenses of the receiv- 
ership and alimony awarded the plaintiff wife 
(dependent spouse). Lambeth v. Lambeth, 249 
N.C. 315, 106 S.E.2d 491 (1959). 

Rents and Profits in Estate by Entireties 
Are Chargeable. — Where husband and wife 
own land by entireties, the rents and profits of 
the husband (supporting spouse) therein may 
be charged with the support of the wife (depen- 
dent spouse) and the minor children of the 
marriage upon his abandonment of her, in an 
action for alimony without divorce, and for her 
counsel fees by Laws 1921, c. 123, in these 
proceedings; and to enforce an order allowing 
her alimony and attorneys’ fees, according to 
the statutes, a writ of possession may issue, to 
apply thereto the rents and profits as they shall 
accrue and become personalty; and an order for 
the sale of land conveying the fee simple title 
for the purpose of paying the allowance is 
erroneous. Holton v. Holton, 186 N.C. 355, 119 
S.E. 751 (1923); Porter v. Citizens Bank, 251 
N.C. 573, 111 S.E.2d 904 (1960). 

But Sale of Such Estate May Not Be 
Ordered. — The court does not have the power 
to order the sale of land held as tenants by the 
entireties to procure funds to pay alimony to 
the wife (dependent spouse) or to pay her coun- 
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sel fees. Porter v. Citizens Bank, 251 N.C. 5738, 
111 S.E.2d 904 (1960). 

Although the rents and profits therefrom and 
the actual possession thereof may be made 
available for the support of the wife (dependent 
spouse), the court does not have the power to 
order the sale of land owned by husband and 
wife as tenants by the entirety in order to 
procure funds to pay alimony to the wife or to 
pay her counsel fees. Koob v. Koob, 283 N.C. 
129, 195 S.E.2d 552 (1973). 

The court may allow plaintiff possession 
of the home owned by the parties as ten- 
ants by the entireties in fixing alimony 
pendente lite under this section. Sellars v. 
Sellars, 240 N.C. 475, 82 S.E.2d 330 (1954). 

Possession of Real or Personal Property 
as Alimony. — There is no requirement that 
alimony be denominated as such for it to be a 
valid award of alimony. Furthermore, posses- 
sion of real or personal property, including the 
marital home, is one form of alimony provided 
by statute. Minor v. Minor, 70 N.C. App. 76, 318 
S.E.2d 865, cert. denied, 312 N.C. 495, 322 
S.E.2d 558 (1984). 

Transfer of Title or Possession of Real 
Property. — While the court has authority to 
order a transfer of title or possession of real 
property under subsection (a) of this section 
and § 50-17, these sections do not require it to 
do so. Clark v. Clark, 44 N.C. App. 649, 262 
S.E.2d 659, aff’d, 301 N.C. 123, 271 S.E.2d 58 
(1980). 

While a trial court has the authority to order 
payment of alimony by possession of real prop- 
erty under subsection (a) of this section, as well 
as the power to issue a writ of possession when 
necessary under § 50-17, the pertinent statu- 
tory provisions do not require it to do so. Clark 
v. Clark, 301 N.C. 123, 271 S.E.2d 58 (1980). 

This section in no way renders it mandatory 
or incumbent upon the trial court to order any 
transfer of property as part of alimony. Spillers 
v. Spillers, 25 N.C. App. 261, 212 S.E.2d 676 
(1975): 

This section does not authorize the court to 
direct that alimony be paid by the transfer of 
title to real estate. Taylor v. Taylor, 26 N.C. 
App. 592, 216 S.E.2d 787 (1975). 

Subsections (b) and (c) of this section do not 
enlarge the authority given the trial judge in 
subsection (a). Rather, these subsections enable 
the court to order a transfer of title to real 
property to secure an award of alimony made 
under subsection (a). Thus, the trial judge may 
order the transfer of title to real property, but 
only if it is necessary to insure the payment of 
alimony. Gilbert v. Gilbert, 71 N.C. App. 160, 
321 S.E.2d 455 (1984). 

Power to Transfer Personalty Depen- 
dent on Alimony Power. — Although subsec- 
tion (a) of this section clearly vests the court 
with power to order a transfer of personalty, 
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that power does not exist independently of the 
court’s power to order alimony for the depen- 
dent spouse. This section contemplates such 
transfers only in terms of satisfaction of the 
obligation to support. Where the court was not 
ordering a transfer of property as payment of 
alimony, the statute was, therefore, inapplica- 
ble. Clark v. Clark, 44 N.C. App. 649, 262 
S.E.2d 659, aff'd, 301 N.C. 123, 271 S.H.2d 58 
(1980). 

Court order requiring defendant to se- 
cure payment of temporary alimony by 
means of deed of trust did not give to plain- 
tiff fixed or permanent interest as cestui que 
trust, or any right to the entire proceeds of 
foreclosure sale under deed of trust; the order 
simply provided a means of securing payment 
of alimony, and the court was not required to 
find a change of circumstances as a basis for 
ordering the payment of a part of the proceeds 
of foreclosure sale to satisfy a judgment lien 
against defendant or to pay the fee of defen- 
dant’s attorney. Johnson v. Johnson, 25 N.C. 
App. 448, 213 S.E.2d 427 (1975). 

No Present Right to Disbursement of 
Eminent Domain Deposit for Land Owned 
by Entirety. — A wife separated from her 
husband and seeking alimony pendente lite 
had no present right to disbursement of money 
deposited by the State Highway Commission 
(now Board of Transportation) as a credit 
against just compensation for land owned by 
the wife and her husband as tenants by en- 
tirety. North Carolina State Hwy. Comm’n vy. 
Myers, 270 N.C. 258, 154 S.E.2d 87 (1967), 
decided under former § 50-16. 

Validity and Enforceability of Consent 
Judgment. — In an action for alimony without 
divorce, a judgment, entered by consent of the 
parties, which orders defendant to make ali- 
mony payments to his wife (dependent spouse), 
is valid and is enforceable against the husband 
(supporting spouse) by attachment for con- 
tempt, notwithstanding the absence of allega- 
tions or findings that the separation was 
caused by the misconduct of the husband. 
Whitesides v. Whitesides, 271 N.C. 560, 157 
S.E.2d 82 (1967). 

Where consent judgment ordered that plain- 
tiff pay alimony in a certain amount per month 
and that if either party willfully failed to com- 
ply with and perform the terms and conditions 
of the separation agreement, the court could 
hold the breaching party in contempt of court, 
and the divorce decree ordered that the consent 
judgment should remain in effect according to 
the respective terms and conditions and appli- 
cable law, the judgment was actually an adju- 
dication by the court which was enforceable by 
contempt and subject to modification upon a 
change of conditions, rather than a contract 
approved by the court which could not be mod- 
ified absent a consent of the parties. Britt v. 
Britt, 36 N.C. App. 705, 245 S.E.2d 381 (1978). 
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Effect of Consent Judgment. — Where the 
parties to an action for alimony without divorce 
entered into a consent judgment, approved by 
the court, providing for the payment to the wife 
of a certain sum monthly and making such 
sums a lien upon the husband’s real estate, and 
the husband failed to make payments in accor- 
dance with the judgment and the wife brought 
a separate action alleging abandonment, it was 
held that plaintiff’s rights were remitted to the 
prior judgment. Turner v. Turner, 205 N.C. 198, 
170 S.E. 646 (1933). 

Trial judge’s authority to incorporate a 
deed of separation into a judgment does 
not depend on the validity of deed of separation. 
Wells v. Wells, 92 N.C. App. 226, 373 S.E.2d 879 
(1988), cert. denied, 324 N.C. 342, 378 S.E.2d 
810 (1989). 

Divorce Actions Awarding Alimony Re- 
main Open for Enforcement. — Divorce 
actions in which alimony is awarded are not 
ended merely by the rendition of judgment. 
Such actions are always open for motions in the 
cause for the enforcement of the order for 
alimony. Miller v. Miller, 98 N.C. App. 221, 390 
S.E.2d 352 (1990), cert. denied, 327 N.C. 637, 
399 S.E.2d 124 (1990). 

Service of Notice of Motion for Enforce- 
ment on Defendant’s Attorney. — Plaintiff 
seeking enforcement of an order for alimony 
need not serve defendant with a new summons. 
Simply serving him with notice of the motion 
for enforcement is sufficient. Unless otherwise 
ordered by the court, § 1A-1, Rule 5(b) allows 
service of notice of written motions by service 
on defendant’s attorney of record. Miller v. 
Miller, 98 N.C. App. 221, 390 S.E.2d 352, cert. 
denied, 327 N.C. 637, 399 S.E.2d 124 (1990). 

Service of defendant’s attorney of record in 
divorce case in 1976 with copies of motion for 
assignment of wages and show cause order of 
1988 was proper, despite defendant’s conten- 
tion that attorney was hired only to protect 
defendant’s interest in the dissolution of his 
marriage in 1976. Miller v. Miller, 98 N.C. App. 
221, 390 S.E.2d 352, cert. denied, 327 N.C. 637, 
399 S.E.2d 124 (1990). 

Divorce Decree Does Not Affect Prior 
Order for Alimony. — A decree of absolute 
divorce on the ground of separation as provided 
in § 50-6 would not affect a prior order for 
alimony without divorce rendered under former 
§ 50-16. Howell v. Howell, 206 N.C. 672, 174 
S.E. 921 (1934). 

A judgment for absolute divorce does not 
invalidate a judgment for alimony without di- 
vorce entered before the action for absolute 
divorce was. instituted. Blankenship _ v. 
Blankenship, 256 N.C. 638, 124 S.E.2d 857 
(1962). 

A decree of absolute divorce will neither im- 
pair husband’s (supporting spouse’s) liability 


CH. 50. DIVORCE AND ALIMONY 


§50-16.7 


for alimony under a former judgment for per- 
manent alimony under former § 50-16, nor 
affect the power of the court to enforce it by 
contempt proceedings or otherwise. Wilson v. 
Wilson, 260 N.C. 347, 1382 S.E.2d 695 (1963). 

A judgment for subsistence survives a judg- 
ment of absolute divorce obtained by defen- 
dant. Simmons v. Simmons, 223 N.C. 841, 28 
S.E.2d 489 (1944). 

But where a pendente lite order was 
effective only “pending the trial of this 
action,” it was superseded by rendition of 
the final judgment. Clarke v. Clarke, 47 N.C. 
App. 249, 267 S.E.2d 361 (1980). 

Amount Due Under Prior Orders May 
Be Determined upon Motion. — The wife 
(dependent spouse) may have the amount of 
alimony due under prior orders determined by 
the court upon motion in the cause. Barber v. 
Barber, 217 N.C. 422, 8 S.E.2d 204 (1940). 

An action is not ended by the rendition of a 
judgment, but is still pending until the judg- 
ment is satisfied for the purpose of motions 
affecting the judgment but not the merits of the 
original controversy, especially judgments al- 
lowing alimony with or without divorce, and 
where the defendant makes a general appear- 
ance in the original action for subsistence with- 
out divorce in which judgment is duly rendered 
for plaintiff, the court acquires jurisdiction over 
defendant by the proper service of notice of 
plaintiff’s subsequent petition to recover past 
due installments, and defendant may not chal- 
lenge the court’s jurisdiction to hear plaintiff’s 
motion and petition for such recovery by special 
appearance. Barber v. Barber, 216 N.C. 2382, 4 
S.E.2d 447 (1939). 

Where the obligor under a judgment award- 
ing alimony and child support is in arrears in 
the periodic payment of the alimony and child 
support, the court may, upon motion in the 
cause, judicially determine the amount then 
properly due and enter its final judgment for 
the total then properly due, and execution may 
issue thereon. Lindsey v. Lindsey, 34 N.C. App. 
201,.2387 S.E.2d 561 (1977). 

Attachment Will Lie. — An attachment 
against the husband’s (supporting spouse’s) 
land will lie in favor of the wife (dependent 
spouse) abandoned by him, for a reasonable 
subsistence or allowance adjudged by the court, 
under the implied contract that he support and 
maintain her, under the statute declaring and 
enforcing it and under the order of court; and 
attachment of the husband’s land is a basis for 
the publication of summons. Walton v. Walton, 
178 N.C. 73, 100 S.E. 176 (1919). 

A proper order for reasonable subsistence 
and counsel fees pendente lite may be enforced 
against a nonresident or absconding husband 
(supporting spouse) by attachment against his 
property without notice, and in such case the 
court may also appoint a receiver to collect the 
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income from the husband’s property. Perkins v. 
Perkins, 232 N.C. 91, 59 S.E.2d 356 (1950). 

Writ of Possession. — To enforce an order 
allowing alimony and counsel fees pursuant to 
the provisions of this section, the court may 
issue a writ of possession pursuant to the 
provisions of § 50-17, giving the wife (depen- 
dent spouse) possession of property held by her 
and her husband (supporting spouse) as ten- 
ants by the entireties, in order that she may 
apply the rents and profits therefrom, as they 
shall accrue and become personalty, to the 
payment of alimony and counsel fees as fixed by 
the court. Porter v. Citizens Bank, 251 N.C. 
573, 111 S.E.2d 904 (1960). 

Priority of Claim. — The wife’s (dependent 
spouse’s) inchoate right to alimony makes her a 
creditor of her husband (supporting spouse) 
and is enforceable by attachment, in case of her 
abandonment, which puts everyone on notice of 
her claim and her priority over other creditors 
of her husband. Walton v. Walton, 178 N.C. 73, 
100 S.E. 176 (1919). 

Where the wife (dependent spouse) has ob- 
tained an order for support from her husband 
(supporting spouse), which has been declared a 
lien on his property under this section, in order 
for her to intervene in an action in another 
jurisdiction and claim priority over an attach- 
ment therein issued, it is necessary that she 
should show some valid service of process or 
waiver by her husband in an appropriate civil 
action against him. In this case it was ques- 
tioned whether the lien of the wife would in any 
event prevail as against the lien of a valid 
attachment first levied in another court of 
equal concurrent jurisdiction. Mitchell v. Talley, 
182 N.C. 683, 109 S.E. 882 (1921). 

An order was entered in a divorce cause to 
the effect that if a deed of trust on property held 
by the husband and wife by the entireties was 
foreclosed, the husband’s share of the surplus 
should be secured for the payment of the ali- 
mony awarded. The deed of trust was fore- 
closed and the trustee voluntarily paid in the 
office of the clerk the surplus realized in the 
sale. In an action on account instituted by a 
creditor of the husband prior to the sale, a 
warrant of attachment was issued and the 
husband’s share in the surplus attached on the 
date it was put in the hands of the clerk. It was 
held that there having been no attachment of 
the funds in the divorce action, nor the surplus 
placed in custodia legis in that action, and the 
orders issued therein not constituting a lien in 
futuro upon such funds, the lien of the attach- 
ing creditor was superior to the rights of the 
wife therein. Porter v. Citizens Bank, 251 N.C. 
573, 111 S.E.2d 904 (1960). 

Unless Decree Constitutes Lien, Arrears 
Must Be Reduced to Judgment Before Ex- 
ecution. — A decree for periodic payments of 
alimony and support, in the absence of a provi- 
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sion in the decree itself which constitutes it a 
specific lien upon the property of the obligor, is 
not enforceable by execution until the arrears 
are reduced to judgment by a judicial determi- 
nation of the amount then due. This is so 
because the decree for alimony and support 
may be modified as circumstances may justify. 
Lindsey v. Lindsey, 34 N.C. App. 201, 237 
S.E.2d 561 (1977). 

Income from Trust Administered in 
State Is Subject to Execution. — In a wife’s 
(dependent spouse’s) action for divorce from 
bed and board and for permanent alimony, the 
husband’s (supporting spouse’s) income from a 
trust created in another jurisdiction and ad- 
ministered by a trustee bank in this State is 
subject to execution to satisfy the judgment of 
the wife against the husband for alimony, child 
support and counsel fees. Swink v. Swink, 6 
N.C. App. 161, 169 S.E.2d 539 (1969). 

Homestead and Personal Property Ex- 
emptions. — The allowance made under this 
section is not such a “debt” as will give the 
husband the right to claim his homestead or 
personal property exemptions. Anderson v. 
Anderson, 183 N.C. 139, 110 S.E. 863 (1922). 
See also, Wright v. Wright, 216 N.C. 693, 6 
S.E.2d 555 (1940). 

Garnishment of Wages. — Garnishment of 
defendant’s wages for payment of alimony was 
not improper since defendant’s future earnings 
were not garnished and since defendant was 
not entitled to a 60-day exemption because he 
could not show that his earnings were neces- 
sary for the use of a family supported wholly or 
partly by his labor. Sturgill v. Sturgill, 49 N.C. 
App. 580, 272 S.E.2d 423 (1980). 

Military Retirement Pay May Not Be 
Assigned to Enforce Payment. — An assign- 
ment of defendant’s military retirement pay 
pursuant to court-ordered specific performance 
of a separation agreement conflicts with the 
federal law and would threaten grave harm to 
clear and substantial federal interests. Harris 
v. Harris, 58 N.C. App. 175, 292 S.E.2d 775, 
revd on other grounds, 307 N.C. 684, 300 
S.E.2d 369 (1983). 

Estoppel to Challenge Divorce Judg- 
ment. — Where husband filed for divorce and 
performed some of his obligations under sepa- 
ration agreement for several years, remarried 
in reliance on the divorce judgment, and did not 
object to the validity of the divorce decree or the 
agreement until he sought to defend his failure 
to comply with the judgment on grounds that it 
was void, he was estopped from questioning its 
validity and effect. Amick v. Amick, 80 N.C. 
App. 291, 341 S.E.2d 613 (1986). 

Vested or Accrued Payments. — If under 
subsection (a), the court has ordered alimony in 
a single lump sum payment and this lump sum 
has not been paid, such alimony has vested or 
accrued and similarly, if under subsection (a), 
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the court has ordered alimony in periodic pay- 
ments and payments have come due but have 
not been paid, these payments have also vested 
or accrued; in either case, the dependent 
spouse’s remarriage would not terminate the 
ordered amounts that had vested or accrued by 
virtue of being “due and payable.” Potts v. 
Tutterow, 340 N.C. 97, 455 S.E.2d 156, rehear- 
ing denied, 340 N.C. 364, 458 S.E.2d 189 
(1995). 

Effect of Remarriage on Periodic Pay- 
ment Plan. — Where trial court delineated 
alimony payable by husband to wife as a “lump 
sum” or as a “fixed amount,” and the payment 
methodology was not in a single payment but 
instead was in periodic payments, wife’s remar- 
riage terminated the monthly alimony obliga- 
tions not yet due and payable, as they had not 
vested prior to remarriage. Potts v. Tutterow, 
340 N.C. 97, 455 S.E.2d 156, rehearing denied, 
340 N.C. 364, 458 S.E.2d 189 (1995). 

Applied in Kearns v. Kearns, 6 N.C. App. 
319, 170 S.E.2d 132 (1969); Little v. Little, 9 
N.C. App. 361, 176 S.E.2d 521 (1970); Peoples v. 
Peoples, 10 N.C. App. 402, 179 S.E.2d 138 
(1971); Williams v. Williams, 13 N.C. App. 468, 
186 S.E.2d 210 (1972); Yearwood v. Yearwood, 
287 N.C. 254, 214 S.E.2d 95 (1975); Amaker v. 
Amaker, 28 N.C. App. 558, 221 S.E.2d 917 
(1976); Love v. Love, 41 N.C. App. 308, 254 
S.E.2d 642 (1979); Williams v. Williams, 299 
N.C. 174, 261 S.E.2d 849 (1980); Wade v. Wade, 
63 N.C. App. 189, 303 S.E.2d 634 (1983). 

Quoted in Robinson v. Robinson, 10 N.C. 
App. 463, 179 S.E.2d 144 (1971); Bridges v. 
Bridges, 29 N.C. App. 209, 223 S.E.2d 845 
(1976); Summerlin v. Summerlin, 26 Bankr. 
875 (Bankr. E.D.N.C. 1983). 

Stated in Harper v. Harper, 50 N.C. App. 
394, 273 S.E.2d 731 (1981). 

Cited in Boston v. Freeman, 6 N.C. App. 736, 
171 S.E.2d 206 (1969); Hinton v. Hinton, 17 
N.C. App. 715, 195 S.E.2d 319 (1973); Conrad v. 
Conrad, 35 N.C. App. 114, 239 S.E.2d 862 
(1978); Quick v. Quick, 305 N.C. 446, 290 
S.E.2d 653 (1982); Phillips v. Phillips, 83 N.C. 
App. 228, 349 S.E.2d 397 (1986). 


Il. CONTEMPT. 


Duty to provide support is not a debt in 
the legal sense of the word, but an obligation 
imposed by law, and penal sanctions are pro- 
vided by this section for its willful neglect or 
abandonment. Ritchie v. White, 225 N.C. 450, 
35 S.E.2d 414 (1945). 

And a judgment ordering payi ent of 
alimony may be enforced by contempt. 
Peoples v. Peoples, 8 N.C. App. 186, 174 S.E.2d 
2 (1970). 

An order to pay alimony may be enforced by 
imprisonment for contempt. Pain v. Pain, 80 
N.C. 322 (1879); Zimmerman v. Zimmerman, 
113 N.C. 432, 18 S.E. 334 (1893). 
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A district court judge may hold a party to a 
proceeding before him in civil contempt for 
failure to comply with court orders issued pur- 
suant to a confession of judgment regarding 
payment of alimony which was entered in the 
superior court prior to the establishment of a 
district court for the district in which the order 
was entered. Peoples v. Peoples, 8 N.C. App. 
136, 174 S.E.2d 2 (1970). 

With Willful Failure Punishable by Im- 
prisonment. — A willful failure of husband 
(supporting spouse) to comply with court’s or- 
der to pay to the wife (dependent spouse) the 
amount fixed by order of the court, having due 
regard to the situation of the parties, the ability 
of the husband to pay, and the needs of the wife 
is a contempt, and can be punished as such by 
imprisonment, and is not within the constitu- 
tional inhibition against imprisonment for 
debt. Wilson v. Wilson, 261 N.C. 40, 134 S.E.2d 
240 (1964). 

Trial Court Has Jurisdiction to Enfore 
Alimony Order During Appeal. — Trial 
court did not lack authority to enter contempt 
order and initial show cause order against 
defendant where defendant had appealed orig- 
inal order for periodic alimony payments; ap- 
peal did not remove jurisdiction of trial court 
under § 1-294 since this section dictates that 
trial court has jurisdiction to enforce alimony 
order during appeal. Cox v. Cox, 92 N.C. App. 
702, 376 S.E.2d 13 (1989). 

Agreement of Parties Incorporated in 
Judgment Is Enforceable by. Contempt 
Proceedings. — Where, in wife’s action for 
alimony and child support, the parties agreed 
to the terms of a judgment providing that 
husband would make specified monthly sup- 
port payments, and the judgment entered by 
the court ordered the husband to make the 
payments which he had agreed to make, the 
husband’s obligation to make the support pay- 
ments could be enforced by contempt proceed- 
ings. Parker v. Parker, 13 N.C. App. 616, 186 
S.E.2d 607 (1972). 

Property settlement provisions of a separa- 
tion agreement incorporated by reference in a 
divorce decree are enforceable by contempt pro- 
ceedings. Cobb v. Cobb, 54 N.C. App. 280, 282 
S.E.2d 591 (1981), cert. denied and appeal 
dismissed, 304 N.C. 724, 288 S.E.2d 809 (1982). 

Contempt in Failure to Comply with 
Consent Judgment. — Under a consent judg- 
ment entered in an action by a husband against 
his wife where no pleadings were filed, provid- 
ing for certain money payments in lieu of ali- 
mony by the husband to the wife and that it 
should be more than a simple judgment for debt 
and as binding upon plaintiff as if rendered 
under this section, and also providing that, 
upon proper cause shown, it would subject 
husband to such penalties as the court might 
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require in case of contempt of its orders, the 
court could commit the plaintiff upon his fail- 
ure to make the payments _ required. 
Edmundson v. Edmundson, 222 N.C. 181, 22 
S.E.2d 576 (1942). 

Although a judgment may be entered by 
consent, based on a written agreement, if such 
judgment orders and decrees that the husband 
shall pay certain sums as alimony for the 
support of his wife, a willful refusal to make the 
payments as directed therein will subject the 
husband in a proper proceeding to attachment 
for contempt. Stancil v. Stancil, 255 N.C. 507, 
121 S.E.2d 882 (1961). 

Punishment by Contempt Requires 
“Willful” Disobedience. — Failure to obey an 
order of a court cannot be punished by con- 
tempt proceedings unless the disobedience is 
willful. Cox v. Cox, 10 N.C. App. 476, 179 S.E.2d 
194 (1971). 

And “willful” imports knowledge and a 
stubborn resistance. Cox v. Cox, 10 N.C. App. 
476, 179 S.E.2d 194 (1971). 

One does not act “willfully” in failing to 
comply with a judgment if it has not been 
within his power to do so since the judgment 
was rendered. Cox v. Cox, 10 N.C. App. 476, 179 
S.E.2d 194 (1971). 

The trial court must find as a fact that 
the defendant possessed the means to 
comply with orders of the court during the 
period when he was in default. Cox v. Cox, 10 
N.C. App. 476, 179 S.E.2d 194 (1971). 

Where the court enters judgment as for civil 
contempt, the court must find not only failure 
to comply with the order but that the defendant 
presently possesses the means to comply. Cox v. 
Cox, 10 N.C. App. 476, 179 S.E.2d 194 (1971). 

Where the lower court had not found as a fact 
that defendant possessed the means to comply 
with the orders for payment of subsistence 
pendente lite at any time during the period 
when he was in default in such payments, the 
finding that defendant’s failure to make the 
payments of subsistence was deliberate and 
willful was not supported by the record, and the 
decree committing him to imprisonment for 
contempt would be set aside. Cox v. Cox, 10 
N.C. App. 476, 179 S.E.2d 194 (1971). 

An order for a defendant’s arrest for willful 
contempt of an earlier court order requiring 
him to make alimony payments would be re- 
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manded where there was no evidence to sup- 
port a finding that defendant presently pos- 
sessed the means to comply with the alimony 
order. Earnhardt v. Earnhardt, 9 N.C. App. 213, 
175 S.E.2d 744 (1970). 

Evidence of Willful Noncompliance with 
Order. — The mere fact that a defendant 
ordered to pay a certain sum monthly for the 
necessary subsistence of his wife and child has 
a right to move at any time for modification of 
the order does not support the conclusion that 
defendant’s failure to comply with the order is 
willful. Smithwick v. Smithwick, 218 N.C. 503, 
11 S.E.2d 455 (1940). 

Findings Required to Support Judg- 
ment for Contempt. — In contempt proceed- 
ings for willful failure to comply with an order 
of court, it is required that the court find facts 
supporting the conclusion of willfulness, and 
findings of fact that defendant had been or- 
dered to pay a certain sum monthly for the 
necessary subsistence of his wife and child, and 
that defendant had failed to comply with the 
order, without findings as to the property pos- 
sessed by defendant or his earning capacity, 
will not support a judgment attaching defen- 
dant for contempt. Smithwick v. Smithwick, 
218 N.C. 508, 11 S.E.2d 455 (1940). 

Facts Found in Contempt Proceedings 
Not Reviewable Except upon Their Suffi- 
ciency. — In proceedings for contempt, the 
facts found by the judge are not reviewable 
except for the purpose of passing upon their 
sufficiency to warrant the judgment. Cox v. Cox, 
10 N.C. App. 476, 179 S.E.2d 194 (1971). 

Husband Held in Contempt. — For case in 
which defendant was held in contempt for dis- 
obedience of the court’s order for him to pay 
certain weekly sums to his wife under former 
§ 50-16, see Little v. Little, 203 N.C. 694, 166 
S.E. 809 (1932). 

Imprisonment Erroneous. — Where the 
trial judge found that the party was a healthy 
and able-bodied man for his age, and further 
found that he could pay at least a portion of the 
alimony, it was error to imprison him until he 
should pay the whole amount. Cox v. Cox, 10 
N.C. App. 476, 179 S.E.2d 194 (1971). 

As to habeas corpus after commitment 
for contempt, see In re Adams, 218 N.C. 379, 
11 S.E.2d 163 (1940). 


§ 50-16.8. (For applicability see note) Procedure in ac- 
tions for postseparation support. 


When an application is made for postseparation support, the court may base 
its award on a verified pleading, affidavit, or other competent evidence. The 
court shall set forth the reasons for its award or denial of postseparation 
support, and if making an award, the reasons for its amount, duration, and 
manner of payment. (1871-2, c. 193, ss. 37, 38, 39; 1883, c. 67; Code, ss. 1290, 
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1291, 1292: Rev., ss. 1565, 1566, 1567; 1919, c. 24; C.S., ss. 1665, 1666, 1667: 
1921, c. 123: 1923, c. 52; 1951, c. 893, s. 3; 1953, c. 925; 1955, cc. 814, 1189: 
1961, c. 80: 1967, c. 1152, s. 2; 1971, c. 1185, s. 25; 1979, c. 709, s. 4; 1995, c. 319, 


s. 6.) 


Cross References. — As to court having 
jurisdiction over alimony proceedings, see 
§ 7A-244, 

Editor’s Note. — Session Laws 1995, c. 319, 
which amended this section, in s. 12 provides 
that this act applies to civil actions filed on or 
after October 1, 1995, and shall not apply to 
pending litigation, or to future motions in the 
cause seeking to modify orders or judgments in 
effect on October 1, 1995. 

This section, prior to the amendment by 
Session Laws 1995, c. 319, read as follows: 
“Procedure in actions for alimony and al- 
imony pendente lite. (a) The procedure in 
actions for alimony and actions for alimony 
pendente lite shall be as in other civil actions 
except as provided in this section and in G.S. 
50-19. 

(b) Payment of alimony may be ordered: 

(1) Upon application of the dependent 
spouse in an action by such spouse for 
divorce, either absolute or from bed 
and board; or 

(2) Upon application of the dependent 
spouse in a separate action instituted 
for the purpose of securing an order for 
alimony without divorce; or 

(3) Upon application of the dependent 
spouse as a cross action in a suit for 
divorce, whether absolute or from bed 
and board, or a proceeding for alimony 
without divorce, instituted by the 
other spouse. 

(c) Across action for divorce, either absolute 
or from bed and board, shall be allowable in an 
action for alimony without divorce. 

(d) Payment of alimony pendente lite may be 
ordered: 

(1) Upon application of the dependent 
spouse in an action by such spouse for 
absolute divorce, divorce from bed and 
board, annulment, or for alimony with- 
out divorce; or 


(2) Upon application of the dependent 
spouse as a cross action in a suit for 
divorce, whether absolute or from bed 
and board, annulment, or for alimony 
without divorce, instituted by the 
other spouse. 

(e) No order for alimony pendente lite shall 
be made unless the supporting spouse shall 
have had five days’ notice thereof; but if the 
supporting spouse shall have abandoned the 
dependent spouse and left the State, or shall be 
in parts unknown, or is about to remove or 
dispose of his or her property for the purpose of 
defeating the claim of the dependent spouse, no 
notice is necessary. 

(f) When an application is made for alimony 
pendente lite, the parties shall be heard orally, 
upon affidavit, verified pleading, or other proof, 
and the judge shall find the facts from the 
evidence so presented. 

(g) When a district court having jurisdiction 
of the matter shall have been established, ap- 
plication for alimony pendente lite shall be 
made to such district court, and may be heard 
without a jury by a judge of said court at any 
time. 

(h) In any case where a claim is made for 
alimony without divorce, when there is a minor 
child, the pleading shall set forth the name and 
age of each such child; and if there be no minor 
child, the pleading shall so state.” 

Session Laws 1995, c. 319, s. 6, which 
amended this section, was effective October 1, 
1995, and applicable to civil actions filed on or 
after that date. 

Legal Periodicals. — For article on the 
rights of individuals to control the distribu- 
tional consequences of divorce by private con- 
tract and on the interests of the State in pre- 
serving its role as a third party to marriage and 
divorce, see 59 N.C.L. Rev. 819 (1981). 

For note discussing arbitration of domestic 
cases, see 4 Campbell L. Rev. 203 (1981). 


CASE NOTES 


I. In General. 
II. Alimony Without Divorce. 
III. Alimony Pendente Lite. 


I. IN GENERAL. 


Editor’s Note. — Some of the cases cited 
below were decided under former § 50-15, 
which dealt with alimony pendente lite and 
counsel fees in actions for divorce, and former 


§ 50-16, which dealt with actions for alimony 
without divorce. 

Sections 50-16.1 Through 50-16.10 Con- 
strued in Pari Materia. — The statutes cod- 
ified as §§ 50-16.1 through 50-16.10 all deal 
with the same subject matter, alimony, and are 
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to be construed in pari materia. Rowe v. Rowe, 
305 N.C. 177, 287 S.E.2d 840 (1982). 

Section 50-16.9 does not list factors to help in 
the modification decision, but the alimony stat- 
utes, §§ 50-16.1 through 50-16.10, have been 
read in pari materia because they deal with the 
same subject matter. Broughton v. Broughton, 
58 N.C. App. 778, 294 S.E.2d 772, cert. denied, 
307 N.C. 269, 299 S.E.2d 214 (1982). 

Enforcement of Duty of Support. — The 
law imposes a continuing legal duty upon a 
husband (supporting spouse) to support his 
wife (dependent spouse). Such duty is enforce- 
able in a variety of ways: through criminal 
sanctions imposed for willful abandonment 
coupled with nonsupport, and through civil 
decrees granting alimony, alimony pendente 
lite, or alimony without divorce on the basis of 
misconduct or failure to support. Gray v. 
Snyder, 704 F.2d 709 (4th Cir. 1983). 

Contractual Limitation on Duty of Sup- 
port. — Duty of support is considered to be so 
fraught with a public interest that any contrac- 
tual undertaking between a husband and wife 
living together and not contemplating immi- 
nent separation which purports to quantify or 
limit the duty is, under North Carolina law, 
void as against public policy. Gray v. Snyder, 
704 F.2d 709 (4th Cir. 1983). 

Jurisdiction over Alimony Proceedings. 
— The district court has jurisdiction over ali- 
mony proceedings and, indeed, the legislature 
has decreed that it is the only “proper” division 
for such a proceeding. Peoples v. Peoples, 8 N.C. 
App. 136, 174 S.E.2d 2 (1970). See § 7A-244. 

Alimony Without Divorce and Alimony 
Pendente Lite Are Separate Remedies. — 
Former § 50-16 provided two remedies, one for 
alimony without divorce, and another for sub- 
sistence and counsel fees pending trial and 
final disposition of the issues involved. 
Richardson v. Richardson, 268 N.C. 538, 151 
S.E.2d 12 (1966); Myers v. Myers, 270 N.C. 268, 
154 S.E.2d 84 (1967). 

A party suing for divorce from bed and 
board may, but is not required to, apply for 
alimony. Long v. Long, 71 N.C. App. 405, 322 
S.E.2d 427 (1984). 

A party may seek permanent alimony 
upon filing for a divorce from bed and 
board. Coombs vy. Coombs, 121 N.C. App. 746, 
468 S.E.2d 807 (1996). 

Procedure Where Grounds for Alimony 
Are Asserted Simultaneously as Grounds 
for Divorce. — While it is true that the 
determination of dependency properly rests 
with the trial judge, and not with the jury, 
where the grounds asserted for alimony are 
asserted simultaneously as grounds for divorce, 
the right to alimony depends on the legal enti- 
tlement to divorce, regardless of financial de- 
pendency. The ordinary and correct procedure 
in such cases, therefore, is to allow the jury to 
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render its verdict on the “fault” issues of di- 
vorce, and then and only then to move to a 
bench hearing on dependency and the proper 
amount, if any, of alimony. Long v. Long, 71 
N.C. App. 405, 322 S.E.2d 427 (1984). 

The term “application,” as used in this 
section, means a motion in the cause, the 
procedure for which is governed by the North 
Carolina Rules of Civil Procedure, § 1A-1. 
McCarley v. McCarley, 289 N.C. 109, 221 S.E.2d 
490 (1976). 

The legislature intended the word “applica- 
tion,” as used in subsections (b) and (d) of this 
section and in § 1A-1, Rule 7(b)(1), to have 
reference to the same kind of procedure. 
McCarley v. McCarley, 289 N.C. 109, 221 S.E.2d 
490 (1976). 

Application for Alimony or Alimony 
Pendente Lite in Divorce Action Need Not 
Be Contained in Pleadings. — Nothing in 
this section indicates that an application for 
either alimony or alimony pendente lite must 
be contained in the pleadings or an amendment 
thereto in an action for absolute divorce. 
McCarley v. McCarley, 289 N.C. 109, 221 S.E.2d 
490 (1976). 

Burden on Applicant for Alimony. — This 
section looks first to the ability of the spouses to 
maintain the standard of living to which they 
have become accustomed during the last years 
of the marriage. The burden on the applicant 
for alimony is to show the accustomed standard 
of living and lack of means to maintain that 
standard. Only then does the ability of the 
other spouse to pay become significant. Long v. 
Long, 71 N.C. App. 405, 322 S.E.2d 427 (1984). 

Application Properly Served on Defen- 
dant’s Attorney. — Where motion for alimony 
did not specify a date for a hearing, but was 
served, by depositing it in the mail, properly 
addressed to defendant’s attorney, at least five 
days before an already scheduled hearing, 
plaintiff properly proceeded to apply for ali- 
mony. McCarley v. McCarley, 289 N.C. 109, 221 
S.E.2d 490 (1976). 

Counterclaims. — The statutes dealing 
specifically with divorce actions do not pre- 
scribe a procedure for counterclaims different 
from that prescribed in § 1A-1, Rule 138(a). 
Gardner v. Gardner, 294 N.C. 172, 240 S.E.2d 
399 (1978). 

There is no conflict between the statutes 
dealing with procedure in divorce actions and 
§ 1A-1, Rule 13(a). Rather § 1A-1, Rule 13(a) 
superimposes an additional characteristic on 
certain kinds of counterclaims. Gardner v. 
Gardner, 294 N.C. 172, 240 S.E.2d 399 (1978). 

Improper venue, in an action for alimony 
pendente lite and alimony without divorce, is 
subject to attack under § 1A-1, Rule 12(b)(3). 
Little v. Little, 12 N.C. App. 358, 183 S.E.2d 278 
(1971). 

Court Lacked Authority to Rule While 
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Change of Venue Motion Was Pending. — 
When supporting spouse in apt time made a 
proper motion for change of venue under § 1A- 
1, Rule 12(b)(3), it became a matter of right, 
and the district court was without authority to 
proceed further in the cause until the motion to 
remove had been determined. Since the court 
lacked authority to make any ruling on the 
merits while the motion to change venue was 
pending, it was error to enter an order granting 
alimony pendente lite and counsel fees. Little v. 
Little, 12 N.C. App. 358, 183 S.E.2d 278 (1971). 

“Supporting Spouse” Defined. — A “sup- 
porting spouse” is a spouse, whether husband 
or wife, upon whom the other spouse is actually 
substantially dependent or from whom such 
other spouse is substantially in need of main- 
tenance and support. A spouse meets the defi- 
nition if he or she qualifies under either test, 
which essentially is the same as that applied 
for “dependent spouse.” The primary issue is 
not the supporting spouse’s ability to pay, but 
whether the spouse seeking alimony is a depen- 
dent spouse. Long v. Long, 71 N.C. App. 405, 
322 S.E.2d 427 (1984). 

Determination of what constitutes a 
“dependent spouse” and what constitutes 
a “supporting spouse” requires an applica- 
tion of principles of statutory law to facts and 
therefore involves mixed questions of law and 
fact. Peoples v. Peoples, 10 N.C. App. 402, 179 
S.E.2d 138 (1971). See § 50-16.1. 

Accustomed Standard of Living Deter- 
minative. — It is not necessary that a spouse 
be reduced to penury to be considered depen- 
dent; the accustomed standard of living is the 
proper measure. Long v. Long, 71 N.C. App. 
405, 322 S.E.2d 427 (1984). 

Vacation of Consent Judgments Without 
Making Specific Findings Held Error. — 
While a consent order for alimony or alimony 
pendente lite may be modified or vacated at any 
time upon motion and a showing of changed 
circumstances, where defendant husband of- 
fered some evidence of changed circumstances 
but the trial court failed to comply with the 
statutory mandate as to the making of specific 
findings, and erroneously ruled that consent 
judgments were invalid for failure of the court 
to make a finding of dependency, the cause 
would be remanded for a de novo hearing. Cox 
v. Cox, 36 N.C. App. 578, 245 S.E.2d 94 (1978). 

Judgment as Judicial Separation for 
Purpose of § 50-6. — Ajudgment in an action 
instituted under former § 50-16 decreeing that 
the husband had willfully abandoned the wife 
and awarding her support and maintenance 
constituted a judicial separation which, two 
years (now one year) thereafter, would permit 
the husband to obtain an absolute divorce. 
Rouse v. Rouse, 258 N.C. 520, 128 S.E.2d 865 
(1963). 

Action for Divorce Not Defeated by Or- 
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der for Support. — An order for support, 
either pendente lite or for alimony without 
divorce, without more, would not perforce de- 
feat an action for divorce under § 50-6. Byers v. 
Byers, 223 N.C. 85, 25 S.E.2d 466 (1948). 

Binding Arbitration Available. — Since 
the parties may settle spousal support by 
agreement, there exists no prohibition to their 
entering into binding arbitration under §§ 1- 
567.1 through 1-567.20 to settle the issue of 
spousal support. Crutchley v. Crutchley, 306 
N.C. 518, 293 8.E.2d 793 (1982). 

But Not by Court Order. — Binding arbi- 
tration is not available in this State by court 
order in a civil action for alimony, custody and 
child support. Crutchley v. Crutchley, 306 N.C. 
518, 293 S.E.2d 793 (1982). 

Court May Not Delegate Duties to Arbi- 
tration. — While, in the absence of court 
proceedings, parties may settle their disputes 
by arbitration, once the issues are brought into 
court, the court may not delegate its duty to 
resolve those issues to arbitration. Crutchley v. 
Crutchley, 306 N.C. 518, 293 S.E.2d 7938 (1982). 

Advantages of Binding Arbitration for 
Dependent Spouse. — In light of the fact that 
the right of a dependent spouse to support and 
maintenance is a property right which can be 
released by contract, the advantages to binding 
and nonmodifiable arbitration outweigh its dis- 
advantages. Crutchley v. Crutchley, 306 N.C. 
518, 293'S.E.2d 793 (1982). 

Effect of § 14-322. — Section 14-322, re- 
quiring the State to show the husband’s willful 
abandonment of his wife, etc., beyond a reason- 
able doubt, does not deprive the wife of her civil 
remedies. State v. Falkner, 182 N.C. 793, 108 
S.E. 756 (1921). 

Determining Proper Amount of Counsel 
Fees. — The trial court is under an obligation 
to conduct a broad inquiry in making its deter- 
mination of the proper amount of counsel fees 
which are to be awarded a dependent spouse as 
litigant, considering as relevant factors the 
nature and worth of the services rendered, the 
magnitude of the task imposed upon counsel, 
and reasonable consideration for the parties’ 
respective conditions and financial circum- 
stances. Clark’ v.’Clark,°301"N:C."123) 271 
S.E.2d 58 (1980). 

It would be contrary to what the court per- 
ceives to be the intent of the legislature to 
require a dependent spouse to meet the ex- 
penses of litigation through the unreasonable 
depletion of her separate estate where her 
separate estate is considerably smaller than 
that of the supporting spouse. Clark v. Clark, 
301 N.C. 123, 271 S.E.2d 58 (1980). 

Appellate Review. — The granting or de- 
nial of a motion for temporary alimony 
(pendente lite) is within the discretion of the 
trial judge and as such is normally not 
reviewable on appeal. However, the same may 
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not be said about a dismissal of an action for 
alimony without divorce. Holcomb v. Holcomb, 
7 N.C. App. 329, 172 S.E.2d 212 (1970). 

Applied in Kearns v. Kearns, 6 N.C. App. 
319, 170 S.E.2d 132 (1969); Peeler v. Peeler, 7 
N.C. App. 456, 172 S.E.2d 915 (1970); Boone v. 
Boone, 8 N.C. App. 524, 174 S.E.2d 833 (1970); 
Briggs v. Briggs, 21 N.C. App. 674, 205 S.E.2d 
547 (1974); Simmons v. Simmons, 22 N.C. App. 
68, 205 S.E.2d 582 (1974); Yearwood v. 
Yearwood, 287 N.C. 254, 214 S.E.2d 95 (1975); 
Guy v. Guy, 27 N.C. App. 3438, 219 S.E.2d 291 
(1975); Hill v. Hill, 27 N.C. App. 428, 219 S.E.2d 
273 (1975); Brondum v. Cox, 30 N.C. App. 35, 
226 S.E.2d 193 (1976); Harris v. Harris, 58 N.C. 
App. 314, 293 S.E.2d 602 (1982); Whedon v. 
Whedon, 313 N.C. 200, 328 S.E.2d 437 (1985). 

Stated in Howell v. Howell, 19 N.C. App. 
260, 198 S.E.2d 462 (1973); Therrell v. Therrell, 
19 N.C. App. 321, 198 S.E.2d 776 (1973); Quick 
v. Quick, 305 N.C. 446, 290 S.E.2d 653 (1982). 

Cited in Harper v. Harper, 9 N.C. App. 341, 
176 S.E.2d 48 (1970); Mitchell v. Mitchell, 12 
N.C. App. 54, 182 S.E.2d 627 (1971); Hogue v. 
Hogue, 20 N.C. App. 583, 202 S.E.2d 327 
(1974); Beall v. Beall, 290 N.C. 669, 228 S.E.2d 
407 (1976); Blake v. Blake, 34 N.C. App. 160, 
237 S.E.2d 310 (1977); Davis v. Davis, 35 N.C. 
App. 111, 240 S.E.2d 488 (1978); Steele v. 
Steele, 36 N.C. App. 601, 244 S.E.2d 466 (1978); 
Hamilton v. Hamilton, 36 N.C. App. 755, 245 
S.E.2d 399 (1978); Benson v. Benson, 39 N.C. 
App. 254, 249 S.E.2d 877 (1978); Wyatt v. 
Hollifield, 114 N.C. App. 352, 442 S.E.2d 149 
(1994). 


Ii. ALIMONY WITHOUT DIVORCE. 


Suits for alimony without divorce are 
within the analogy of divorce laws. 
Blankenship v. Blankenship, 256 N.C. 638, 124 
S.E.2d 857 (1962). 

Procedure in Actions for Alimony With- 
out Divorce. — This section changes the pro- 
cedure to be followed in actions for alimony 
without divorce from the divorce procedure set 
forth in § 50-10 to the procedure applicable to 
other civil actions. Williams v. Williams, 13 
N.C. App. 468, 186 S.E.2d 210 (1972); Whitaker 
v. Whitaker, 16 N.C. App. 432, 192 S.E.2d 80 
(1972). 

Upon application for a postseparation sup- 
port award, the trial court might grant or deny 
awards based upon paper filings at abbreviated 
hearings conducted early in the litigation pro- 
cess and prior to significant discovery. Wells v. 
Wells, — N.C. App. —, 512 S.E.2d 468 (1999). 

Inapplicability of Residency Require- 
ment. — The residency requirement of § 50-8 
is not applicable in an action for alimony with- 
out divorce. Eudy v. Eudy, 288 N.C. 71, 215 
S.E.2d 782 (1975), overruled on other grounds, 
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Quick v. Quick, 305 N.C. 446, 290 S.E.2d 653 
(1982). 

Residence is a condition to the maintenance 
of an action for divorce, but this was not true of 
an action brought under former § 50-16. Harris 
v. Harris, 257 N.C. 416, 126 S.E.2d 83 (1962). 

Venue of Suit for Alimony Without Di- 
vorce — County of Wife’s Residence. — 
Suits for alimony Without divorce are within 
the analogy of divorce laws, and where a wife 
was forced by her husband’s conduct to leave 
his residence, she could bring an action for 
alimony without divorce in the county where 
she resided, notwithstanding the provision of 
former § 50-16 that “the wife may institute an 
action in the superior court of the county in 
which the cause of action arose.” Rector v. 
Rector, 186 N.C. 618, 120 S.E. 195 (1923). 

A wife who was forced by her husband to 
leave his home and take refuge elsewhere could 
acquire a separate domicile, and could sue him 
for alimony without divorce in the county of her 
residence, and the husband was not entitled to 
removal to the county of his residence as a 
matter of right under the provisions of former 
§ 50-16 and 8§ 1-82 and 50-3. Miller v. Miller, 
205 N.C. 753, 172 S.E. 493 (1984). 

Same — County Where Parties Were Liv- 
ing at Time of Abandonment. — The wife 
may institute action for alimony without di- 
vorce in the county in which the parties were 
living at the time of the husband’s alleged 
abandonment. Robbins v. Robbins, 262 N.C. 
749, 138 S.E.2d 632 (1964). 

Plaintiff, though she and defendant were 
both domiciled in South Carolina, was allowed 
to maintain an action under former § 50-16 in 
a county in North Carolina where defendant 
had large properties, including a farm and 
house in which the parties were living when 
defendant abandoned plaintiff. Harris v. Har- 
ris, 257 N.C. 416, 126 S.E.2d 83 (1962). 

Same — Action by Nonresident. — Intent 
of plaintiff, a nonresident, to establish a resi- 
dence in the future in Madison County did not 
authorize a trial of the suit in that county, but 
the proper place for trial was in Haywood 
County, where defendant was a resident. 
Burrell v. Burrell, 243 N.C. 24, 89 S.E.2d 732 
(1955). 

Action for Alimony Not Abated by Prior 
Action of Husband for Absolute Divorce. 
— The prior institution of an action by the 
husband for an absolute divorce does not abate 
the wife’s subsequent action for alimony with- 
out divorce, nor deprive the court of power to 
award her alimony and counsel fees pendente 
lite therein. Reece v. Reece, 231 N.C. 321, 56 
S.E.2d 641 (1949). 

The pendency of the husband’s action for 
absolute divorce under § 50-6 is not ground for 
abatement of the wife’s subsequent action for 
alimony without divorce. Beeson v. Beeson, 246 
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N.C. 330, 98 S.E.2d 17 (1957), commented on in 
36 N.C.L. Rev. 203 1958. 

If an action for absolute divorce is instituted 
and the wife is the defendant therein, she is not 
estopped from bringing an action for alimony 
without divorce during the pendency of such 
action. Blankenship v. Blankenship, 256 N.C. 
638, 124 S.E.2d 857 (1962). 

Action for Alimony Barred by Verdict in 
Divorce Action. — The doctrine of res 
judicata applies to divorce actions as well as 
other civil cases, and hence the fact that the 
wife has the alternate remedy of independent 
action or a cross-action to secure alimony with- 
out divorce does not authorize her to bring an 
independent action based upon abandonment 
when the issue of abandonment has theretofore 
been determined adversely to her by verdict of 
the jury in the husband’s action for divorce on 
the grounds of separation. Garner v. Garner, 
268 N.C. 664, 151 S.E.2d 553 (1966). 

Effect of Prior Divorce in Another State. 
— No action will lie for alimony without divorce 
where it appears that the court of a state 
having jurisdiction over the parties has de- 
clared them not husband and wife. Bidwell v. 
Bidwell, 139 N.C. 402, 52 S.E. 55 (1905). 

Complaint Praying for Subsistence and 
Other Relief as Action for Alimony With- 
out Divorce. — Where a complaint alleges 
certain acts of misconduct constituting bases 
for divorce, both absolute and from bed and 
board, with prayer for relief demanding subsis- 
tence for the plaintiff and the minor child of the 
marriage and for such other relief as may be 
just and proper, without prayer for divorce, the 
cause is an action for alimony without divorce. 
Brooks v. Brooks, 226 N.C. 280, 37 S.E.2d 909 
(1946). 

Cross-Action for Alimony Without Di- 
vorce. — A wife may assert a cause of action for 
alimony without divorce as a cross-action in the 
husband’s suit for divorce. Scott v. Scott, 259 
N.C. 642, 131 S.E.2d 478 (1963). 

The 1955 amendment to former § 50-16 gave 
a wife the right to set up a cross-action for 
alimony without divorce in the husband’s suit 
for divorce, either absolute or from bed and 
board, without disturbing the right of the wife 
to bring an independent action under the stat- 
ute for alimony without divorce, the alternative 
procedure being permissive but not mandatory. 
Beeson v. Beeson, 246 N.C. 330, 98 S.E.2d 17 
(1957). 

Former § 50-16, as it stood before the 1955 
amendment, could not be used by the wife as 
the basis of a cross-action in a suit for divorce 
instituted by the husband. Silver v. Silver, 220 
N.C. 191, 16 S.E.2d 834 (1941); Shore v. Shore, 
220 N.C. 802, 18 S.E.2d 353 (1942). See also, 
Ericson v. Ericson, 226 N.C. 474, 38 S.E.2d 517 
(1946). 

Notice of Intended Cross-Action Does 
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Not Preclude Taking of Voluntary 
Nonsuit. — Plaintiff, in an action for absolute 
divorce, is entitled as a matter of right to take a 
voluntary nonsuit upon paying costs and ali- 
mony pendente lite to the date of motion, not- 
withstanding he has had notice of defendant’s 
intention to file a cross-action for alimony with- 
out divorce, and where the nonsuit has been 
taken, no action is pending in which defendant 
may amend her answer to assert such cross- 
action. Scott v. Scott, 259 N.C. 642, 131 S.E.2d 
478 (1963). 

Requirements of Complaint. — The com- 
plaint in an action for alimony without divorce 
must allege facts sufficient to constitute a good 
cause of action under the provision of the stat- 
ute for the court to allow wife (dependent 
spouse) from the estate or earnings of her 
husband (supporting spouse) a reasonable sup- 
port and counsel fees, and when the wife al- 
leges only that she has left her husband be- 
cause he failed to fulfill his promise to supply 


certain conveniences, this is insufficient. 
McManus v. McManus, 191 N.C. 740, 183 S.E. 9 
(1926). 


The plaintiff, in an action for alimony with- 
out divorce on the ground of abandonment, is 
not required to allege the acts and: conduct 
relied upon as the basis of the action with that 
degree of particularity as is required when the 
cause of action is based on such indignities to 
the person of plaintiff as to render her condition 
intolerable and life burdensome. Sguros v. 
Sguros, 252 N.C. 408, 114 S.E.2d 79 (1960). 

In an action for alimony without divorce, 
allegations that the husband had been abusive 
and violent toward plaintiff and that she had 
been made to fear for her safety were insuffi- 
cient, it being necessary that plaintiff allege 
specific acts of misconduct on the part of the 
husband so that the court could determine 
whether his conduct was in fact such as consti- 
tuted cause for divorce from bed and board, and 
that plaintiff also specify what, if anything, she 
did or said at the time, in order that the court 
could determine whether she provoked the dif- 
ficulty. Ollis v. Ollis, 241 N.C. 709, 86 S.E.2d 
420 (1955). 

The essential elements required to be 
alleged in an action for alimony without di- 
vorce are (1) separation of the husband (sup- 
porting spouse) from the wife (dependent 
spouse), and (2) his failure to provide her with 
necessary subsistence according to his means 
and condition in life. Trull v. Trull, 229 N.C. 
196, 49 S.E.2d 225 (1948); Bowling v. Bowling, 
252 N.C. 527, 114 S.E.2d 228 (1960). 

In an action for alimony without divorce, it 
suffices for wife (dependent spouse) to allege 
and prove (1) the existence of a valid marriage 
between the parties, and (2) that the husband 
(supporting spouse) has separated himself from 
the wife and failed to provide her (and the 
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children of the marriage) with necessary sub- 
sistence according to his means, or, instead of 
the latter, that the husband is a drunkard or 
spendthrift. Caddell v. Caddell, 236 N.C. 686, 
73 S.E.2d 923 (1953). 

A wife’s complaint states a cause of action for 
alimony without divorce under the statute if it 
alleges separation without providing subsis- 
tence, or alleges that the husband (supporting 
spouse) is a drunkard or spendthrift or is guilty 
of any misconduct or acts that would be or 
constitute cause for divorce either absolute or 
from bed and board. Thurston v. Thurston, 256 
N.C. 663, 124 S.E.2d 852 (1962). 

To state a cause of action for alimony without 
divorce it is necessary to allege: (1) the mar- 
riage, (2) the separation of the husband (sup- 
porting spouse) from the wife (dependent 
spouse) and his failure to provide the wife and 
children of the marriage reasonable subsis- 
tence, i.e., abandonment, or some conduct on 
the part of the husband constituting cause for 
divorce, either absolute or from bed and board, 
and (3) want of provocation on the part of the 
wife. Murphy v. Murphy, 261 N.C. 95, 134 
S.E.2d 148 (1964). 

Allegation That Acts of Husband Were 
Without Provocation — In General. — An 
allegation in an action for alimony without 
divorce that the separation of defendant from 
plaintiff wife was without fault or misconduct 
on her part was a sufficient allegation that 
husband’s acts were without provocation on her 
part. Trull v. Trull, 229 N.C. 196, 49 S.E.2d 225 
(1948). 

In an action for alimony without divorce, as 
in an action for divorce a mensa et thoro by the 
wife (dependent spouse), she must not only set 
out with some particularity the acts of cruelty 
upon the part of the husband (supporting 
spouse), but she must also aver, and conse- 
quently offer proof, that such acts were without 
adequate provocation on her part. The omission 
of such allegations is fatal. Howell v. Howell, 
223 N.C. 62, 25 S.E.2d 169 (1943); Best v. Best, 
228 N.C. 9, 44 S.E.2d 214 (1947); Ollis v. Ollis, 
241 N.C. 709, 86 S.E.2d 420 (1955). 

In an action by the wife (dependent spouse) 
for alimony without divorce on the ground of 
mistreatment constituting constructive aban- 
donment, the absence of an allegation that 
defendant’s misconduct was without adequate 
provocation is fatal. Barker v. Barker, 232 N.C. 
495, 61 S.E.2d 360 (1950). 

Same — Where Adultery Is Charged. — 
Where a complaint alleges adultery and also 
sets forth acts of misconduct constituting a 
basis for divorce from bed and board, the failure 
of the complaint to allege that the misconduct 
was without adequate provocation is not fatal, 
since such allegation is not necessary in an 
action for absolute divorce on the ground of 
adultery, and this ground, independently, is 
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sufficient to sustain the action for alimony 
without divorce. Brooks v. Brooks, 226 N.C. 
280, 37 S.E.2d 909 (1946). 

Allegations Held Sufficient. — Allegations 
in an action for alimony without divorce to the 
effect that defendant constantly mistreated 
plaintiff and offered such indignities to her 
person as to endanger her health and safety 
and forced her to separate herself from defen- 
dant, that defendant drank excessively and 
failed to provide for her support, and that 
plaintiff had at all times been a dutiful wife, 
were sufficient to state a cause of action for 
alimony without divorce, and defendant’s de- 
murrer thereto was. properly overruled. 
Bateman v. Bateman, 232 N.C. 659, 61 S.E.2d 
909 (1950). 

Allegation that defendant had become an 
habitual drunkard constituted a ground for 
divorce from bed and board, and hence was 
sufficient to support an action for alimony with- 
out divorce even though other insufficient alle- 
gations also appeared in the complaint. Allen v. 
Allen, 244 N.C. 446, 94 S.E.2d 325 (1956). 

For case in which allegations were held suf- 
ficient, see also Ollis v. Ollis, 241 N.C. 709, 86 
S.E.2d 420 (1955). 

Allegations Deemed Denied. — Section 
50-10 applies to actions for alimony without 
divorce, and all allegations of the complaint are 
deemed denied whether actually denied by 
pleadings or not. Schlagel v. Schlagel, 253 N.C. 
787, 117 S.E.2d 790 (1961). 

Where plaintiff did not reply and expressly 
deny defendant’s allegations of adultery, but 
these allegations did not relate to a counter- 
claim, they were taken as controverted. Creech 
v. Creech, 256 N.C. 356, 123 S.E.2d 793 (1962). 

Indefinite Allegations in Answer. — 
Vague and indefinite allegations of infidelity on 
the part of a wife made by a husband in his 
answer to her complaint in a proceeding for 
support and maintenance would not be allowed 
to affect the question of the husband’s liability 
in such proceedings. Cram v. Cram, 116 N.C. 
288, 21 S.E. 197 (1895). 

Parties May Waive Jury Trial. — Issues of 
fact in an action for alimony without divorce 
may be determined by the judge if a jury trial is 
waived by failure to make timely demand pur- 
suant to § 1A-1, Rule 38(b), since this section 
changes the procedure to be followed in actions 
for alimony without divorce from the divorce 
procedure set forth in § 50-10 to the procedure 
applicable to other civil actions. Williams v. 
Williams, 13 N.C. App. 468, 186 S.E.2d 210 
(1972); Whitaker v. Whitaker, 16 N.C. App. 432, 
192 S.E.2d 80 (1972); Sprinkle v. Sprinkle, 17 
N.C. App. 175, 193 S.E.2d 468 (1972). 

Judge May Not Determine Facts upon 
Evidence Introduced at Another Trial. — 
The trial judge may not pass upon the issuable 
facts in proceedings for alimony without di- 
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vorce upon evidence introduced before him 
theretofore upon a trial of the husband for 
criminal abandonment, etc., of which he was 
acquitted, when the witnesses are present and 
ready to testify. Crews v. Crews, 175 N.C. 168, 
95 S.E. 149 (1918), distinguishing Cooper v. 
Southern R.R., 170 N.C. 490, 87 S.E. 322 
(1915). 

The only material facts at issue in the 
action for alimony without divorce are the ques- 
tions of the existence of the marriage relation 
and whether the husband abandoned the wife. 
Skittletharpe v. Skittletharpe, 1380 N.C. 72, 40 
S.E. 851 (1902); Hooper v. Hooper, 164 N.C. 1, 
80 S.E. 64 (1918). 

Finding of Facts by Judge. — In a wife’s 
application for alimony without divorce, it was 
not required by former § 50-16 that the judge 
hearing the matter should find the facts as a 
basis for his judgment, as was required in 
proceedings for alimony pendente lite under 
former § 50-15, although it was necessary that 
wife allege sufficient facts to constitute a good 
cause of action thereunder. Price v. Price, 188 
N.C. 640, 125 S.E. 264 (1924); Vincent v. 
Vincent, 193 N.C. 492, 137 S.E. 426 (1927). 

Attack on Consent Judgment by Infant’s 
Guardians. — Where the court in proceedings 
for alimony without divorce approves a consent 
judgment providing for the support and subsis- 
tence of the defendant’s wife and child, the 
validity of such consent judgment may be later 
attacked by the child’s authorized guardians on 
the ground of irregularity and that it is not 
binding on the minor. In re Reynolds, 206 N.C. 
276, 173 S.E. 789 (1934). 


Il. ALIMONY PENDENTE LITE. 


An application for alimony pendente 
lite may be made by motion in the cause. 
Reeves v. Reeves, 82 N.C. 348 (1880), overruled 
on other grounds, Medlin v. Medlin, 175 N.C. 
529, 95 S.E. 857 (1918). 

The resident judge of the district has the 
jurisdiction to hear and determine the 
motion for reasonable subsistence and counsel 
. fees pendente lite in an action for alimony 
without divorce. Herndon v. Herndon, 248 N.C. 
248, 102 S.E.2d 862 (1958). 

Where Motion May Be Heard. — Insofar 
as alimony pendente lite and counsel fees for 
plaintiff are concerned, a hearing could be held 
on proper notice anywhere in the judicial dis- 
trict. Joyner v. Joyner, 256 N.C. 588, 124 S.E.2d 
724 (1962). 

A motion for alimony pendente lite may be 
heard anywhere in the judicial district. Moore 
v. Moore, 180 N.C. 333, 41 S.E. 943 (1902). 

As may a motion to reduce alimony. Moore v. 
Moore, 131 N.C. 371, 42 S.E. 822 (1902). 

But a resident judge holding court in another 
district cannot hear a motion to reduce alimony 
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pendente lite in a suit pending in the district in 
which he resides. Moore v. Moore, 131 N.C. 371, 
42 S.E. 822 (1902). 

Motion May Be Heard Out of Term. — In 
an action for alimony without divorce, a motion 
for alimony pendente lite may be heard out of 
term, after five days’ notice to the husband. In 
re Burton, 257 N.C. 534, 126 S.E.2d 581 (1962). 

Alimony pendente lite may be allowed 
before the return term if the complaint has 
been filed. Moore v. Moore, 130 N.C. 333, 41 
S.E. 943 (1902). 

Effect of Suit for Divorce Instituted Af- 
ter Suit for Alimony. — Where, after the wife 
instituted a suit for alimony without divorce, in 
which action the question of the custody of the 
minor child of the marriage was not raised, the 
husband instituted suit for absolute divorce, it 
was held that the 1953 amendment to former 
§ 50-16 did not affect the jurisdictional power 
of the court to award subsistence for the mother 
and child pendente lite in her action. Barnwell 
v. Barnwell, 241 N.C. 565, 85 S.E.2d 916 (1955). 

Necessity for Notice to Defendant. — An 
order entered in action for alimony without 
divorce requiring defendant to pay subsistence 
and counsel fees pendente lite is void when the 
order is entered without notice to defendant. 
Barnwell v. Barnwell, 241 N.C. 565, 85 S.E.2d 
916 (1955). 

An order allowing alimony pendente lite 
without notice is void. In re Burton, 257 N.C. 
534, 126 S.E.2d 581 (1962). 

The provision in former § 50-15 requiring 
five days’ notice applied only when the motion 
was heard out of term; and parties were fixed 
with notice of all motions or orders made dur- 
ing the term of the court. Coor v. Smith, 107 
N.C. 430, 11 S.E. 1089 (1890); Zimmerman v. 
Zimmerman, 113 N.C. 432, 18 S.E. 334 (1893); 
Jones v. Jones, 173 N.C. 279, 91 S.E. 960 
(1917). 

An order of court continuing the motion 
for alimony to a future term of court made 
in the presence of counsel for both parties was 
sufficient notice, under former § 50-15, of such 
motion. Lea v. Lea, 104 N.C. 603, 10 S.E. 488 
(1889). 

When Notice Dispensed with. — An affi- 
davit of the wife that husband had left the 
State the day after the filing of the complaint 
and that she had good reason to believe that he 
had left to defeat her claim for alimony, having 
been selling his property for several months 
with that purpose in view, dispensed with the 
necessity of notice. Barker v. Barker, 136 N.C. 
316, 48 S.E. 733 (1904). 

Where the supporting spouse abandons the 
dependent spouse and leaves the State, notice 
of hearing on motion for alimony pendenie lite 
is not required, nor is service on the supporting 
spouse’s counsel of record required. Fungaroli v. 
Fungaroli, 40 N.C. App. 397, 252 S.E.2d 849 
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(1979), cert. denied and appeal dismissed, 446 
U.S. 930, 100 S. Ct. 2144, 64 L. Ed. 2d 7838 
(1980). 

Specification of Time of Hearing. — The 
fact that. a notice of a motion for alimony 
pendente lite, duly served upon the defendant, 
did not specify the time of hearing, did not 
invalidate the order allowing the same, it hav- 
ing been heard at a time of court at which the 
cause stood regularly for trial. Zimmerman v. 
Zimmerman, 113 N.C. 432, 18 S.E. 334 (1893). 

Whether the wife is entitled to alimony 
pendente lite is a question of law, upon the 
facts found, and is reviewable on appeal by 
either party. Morris v. Morris, 89 N.C. 109 
(1883); Moore v. Moore, 1380 N.C. 333, 41 S.E. 
943 (1902); Barker v. Barker, 136 N.C. 316, 48 
S.E. 733 (1904). 

Jury Trial Not Required. — In respect of 
allowances for alimony and counsel fees 
pendente lite, the allowances pendente lite 
form no part of the ultimate relief sought and 
do not affect the final rights of the parties, and 
the power of the judge to make them is consti- 
tutionally exercised without the intervention of 
the jury. Davis v. Davis, 269 N.C. 120, 152 
S.E.2d 306 (1967). 

Pursuant to subsection (g) of this section, a 
supporting spouse is not entitled to a jury trial 
on the matter of alimony pendente lite. Austin 
v. Austin, 12 N.C. App. 286, 183 S.E.2d 420 
(1971). 

Power of Court to Require Disclosure of 
Information. — The court has jurisdiction of 
the parties and has plenary power and author- 
ity to require the disclosure of any information 
which is within their knowledge or is available 
to them bearing upon a temporary allowance. It 
is not necessary that the parties agree as to 
what the husband’s income is. The findings of 
the court will not be disturbed if based on 
competent evidence. Harrell v. Harrell, 256 
N.C. 96, 123 S.E.2d 220 (1961). 

Right of Defendant to Offer Evidence. — 
Where it affirmatively appeared that defendant 
was not permitted to offer evidence which was 
pertinent to the allegations of the complaint, 
exception thereto would be sustained. Parker v. 
Parker, 261 N.C. 176, 1384 S.E.2d 174 (1964). 

Discretion of Judge as to Form of Evi- 
dence. — The words “may be heard in or out of 
term, orally or upon affidavit, or either or both” 
in former § 50-16 gave the judge hearing the 
motion for alimony pendente lite the discretion 
to decide in what form he should receive the 
evidence in his efforts to ascertain the truth. 
Miller v. Miller, 270 N.C. 140, 153 S.E.2d 854 
(1967). 

Judge Must Pass on Truth or Falsity sof 
Evidence. — When the issue has beez raised 
as to whether the husband has separated him- 
self from the wife, it is not sufficient that the 
judge merely examine the evidence or testi- 
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mony to see whether there is any evidence to 
support plaintiff’s charges or allegations which 
would operate as a prima facie showing. He 
must, by application of his sound judgment, 
pass upon its truth or falsity and find according 
to his conviction. Deal v. Deal, 259 N.C. 489, 
131 S.E.2d 24 (1963). 

And Must Make Findings of Fact. — The 
provision of § 1A-1, Rule 52(a)(2) that the trial 
judge is not required to make findings of fact 
unless requested to do so by a party does not 
abrogate the specific requirement of subsection 
(f) of this section that the trial judge shall make 
findings of fact upon an application for alimony 
pendente lite, since the Rules of Civil Proce- 
dure are of general application and do not 
abrogate the requirements of a statute of more 
specificity. Hatcher v. Hatcher, 7 N.C. App. 562, 
173 S.E.2d 33 (1970). 

Section 1A-1, Rule 52 does not apply in 
awarding alimony pendente lite. Peoples v. Peo- 
ples, 10 N.C. App. 402, 179 S.E.2d 138 (1971). 

While the precise factual findings which 
must be made under subsection (f) of this 
section will vary depending upon the pleadings, 
evidence and circumstances of each case, the 
trial judge must make sufficient findings of the 
controverted material facts at issue to show 
that the award of alimony pendente lite is 
justified and appropriate. Austin v. Austin, 12 
N.C. App. 286, 183 S.E.2d 420 (1971); Presson 
v. Presson, 13 N.C. App. 81, 185 S.E.2d 17 
(1971). 

But Detailed Findings Are Not Re- 
quired. — In making findings of fact under 
subsection (f) of this section, it is not necessary 
that the trial judge make detailed findings as to 
each allegation and evidentiary fact presented. 
It is only necessary that he find the ultimate 
facts sufficient to establish that the dependent 
spouse is entitled to an award of alimony 
pendente lite under the provisions of § 50- 
16.3(a). Blake v. Blake, 6 N.C. App. 410, 170 
S.E.2d 87 (1969). 

In making findings of fact, it is not necessary 
that the trial judge make detailed findings as to 
each allegation and evidentiary fact presented. 
Peoples v. Peoples, 10 N.C. App. 402, 179 S.E.2d 
138 (1971). 

Findings Must Show That Award Is Jus- 
tified. — The Court of Appeals does not inter- 
pret subsection (f) of this section to require the 
trial judge to make findings as to each allega- 
tion and evidentiary fact presented. However, it 
is necessary for the trial judge to make findings 
from which it can be determined, upon appel- 
late review, that an award of alimony pendente 
lite is justified and appropriate in the case. 
Hatcher v. Hatcher, 7 N.C. App. 562, 173 S.E.2d 
33 (1970); Sprinkle v. Sprinkle, 17 N.C. App. 
175, 193 S.E.2d 468 (1972); Newsome v. 
Newsome, 22 N.C. App. 651, 207 S.E.2d 355 
(1974). 
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It is necessary for the trial judge to make 
findings from which it can be determined, upon 
appellate review, that an award of alimony 
pendente lite is justified and appropriate in the 
case. Peoples v. Peoples, 10 N.C. App. 402, 179 
S.E.2d 138 (1971). 

And the judge must find ultimate facts 
sufficient to establish that the dependent 
spouse is entitled to an award of alimony 
pendente lite under the provisions of § 50- 
16.3(a). Peoples v. Peoples, 10 N.C. App. 402, 
179 S.E.2d 138 (1971). 

As Well as Specific Factual Findings as 
to Ultimate Facts. — Specific factual findings 
as to each ultimate fact at issue upon which the 
rights of the litigants are predicated must be 
found. Peoples v. Peoples, 10 N.C. App. 402, 179 
S.E.2d 138 (1971); Sprinkle v. Sprinkle, 17 N.C. 
App. 175, 193 S.E.2d 468 (1972). 

As to what are evidentiary facts and 
what are ultimate facts, see Peoples v. Peo- 
ples, 10 N.C. App. 402, 179 S.E.2d 138 (1971). 

Finding of Fact as Narrative Statement 
of Ultimate Fact. — A finding of fact in an 
alimony pendente lite matter is a narrative 
statement by the trial judge of the ultimate fact 
at issue and need not include the evidentiary or 
subsidiary facts required to prove the ultimate 
facts. Peoples v. Peoples, 10 N.C. App. 402, 179 
S.E.2d 138 (1971); Sprinkle v. Sprinkle, 17 N.C. 
App. 175, 193 S.E.2d 468 (1972). 

Findings that the defendant left the home on 
July 21, 1970, had abandoned the plaintiff, and 
had failed to provide adequate support for her 
were a narrative statement of some of the 
ultimate facts at issue, and were not conclu- 
sions. Peoples v. Peoples, 10 N.C. App. 402, 179 
S.E.2d 138 (1971). 

The ultimate facts at issue in proceed- 
ings often differ, and thus a necessary finding 
of facts in one case may not be necessary in 
another case. Peoples v. Peoples, 10 N.C. App. 
402, 179 S.E.2d 188 (1971). 

The findings of fact in any given case 


should be “tailor-made” to settle the matters. 


at issue between the parties. Peoples v. Peoples, 
10 N.C. App. 402, 179 S.E.2d 138 (1971). 
Present Requirement for Findings of 
Fact Is Departure from Previous Practice. 
— The present statutory requirement for find- 
ings of fact by the trial judge in pendente lite 
awards of alimony is a departure from the 
practice as it existed prior to October 1, 1967. 
Hatcher v. Hatcher, 7 N.C. App. 562, 173 S.E.2d 
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33 (1970); Peoples v. Peoples, 10 N.C. App. 402, 
179 S.E.2d 138 (1971). 

The requirement of subsection (f) of this 
section that facts be found to support an award 
of alimony is a new one imposed by Session 
Laws 1967, c. 11538, s. 2. Austin v. Austin, 12 
N.C. App. 286, 183 S.E.2d 420 (1971). 

The statutory requirement for findings of fact 
changes the prior rule that no findings of fact 
were necessary in alimony pendente lite mat- 
ters unless adultery was charged against the 
wife. Rickert v. Rickert, 282 N.C. 373, 193 
S.E.2d 79 (1972). 

The distinction between the “finding of 
facts” and the “stating of conclusions” by 
the trial judge after he has heard the evidence 
in an alimony pendente lite matter is some- 
what analogous to the distinction between a 
witness testifying as to a “fact” and stating his 
“opinion.” Peoples v. Peoples, 10 N.C. App. 402, 
179 S.E.2d 188 (1971). 

Facts are the basis for conclusions, and to call 
a “conclusion” a “finding of fact” does not make 
it one. Peoples v. Peoples, 10 N.C. App. 402, 179 
S.E.2d 138 (1971). 

Facts found in an alimony pendente lite 
case must be determinative of all ques- 
tions at issue. Peoples v. Peoples, 10 N.C. App. 
402, 179 S.E.2d 138 (1971); Sprinkle v. Sprin- 
kle, 17 N.C. App. 175, 193 S.E.2d 468 (1972). 

A failure to make a proper finding of fact 
in a matter at issue will result in prejudi- 
cial error, especially where the evidence is 
conflicting. Peoples v. Peoples, 10 N.C. App. 
402, 179 S.E.2d 138 (1971); Sprinkle v. Sprin- 
kle, 17 N.C. App. 175, 193 S.E.2d 468 (1972). 

Award of permanent alimony ordinarily 
terminates an order for subsistence 
pendente lite or counsel fees. Rickert v. 
Rickert, 282 N.C. 373, 193 S.E.2d 79 (1972); 
Clark v. Clark, 301 N.C. 123, 271 S.E.2d 58 
(1980). 

Where a pendente lite order by its ex- 
press language was effective only “pend- 
ing the trial of this action,” it was in all 
respects superseded by the rendition of the 
final judgment. Clarke v. Clarke, 47 N.C. App. 
249, 267 S.E.2d 361 (1980). 

Stay of Execution Pending Appeal. — 
Where alimony pendente lite is allowed, and 
the husband (supporting spouse) appeals from 
such order, an injunction should be granted to 
stay execution against the property of the hus- 
band pending the appeal. Barker v. Barker, 136 
N.C. 316, 48 S.E. 733 (1904). 


§ 50-16.9. (For applicability see note) Modification of or- 


der. 


(a) An order of a court of this State for alimony or postseparation support, 
whether contested or entered by consent, may be modified or vacated at any 
time, upon motion in the cause and a showing of changed circumstances by 
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either party or anyone interested. This section shall not apply to orders 
entered by consent before October 1, 1967. 

Any motion to modify or terminate alimony or postseparation support based 
on a resumption of marital relations between parties who remain married to 
each other shall be determined pursuant to G.S. 52-10.2. 

(b) If a dependent spouse who is receiving postseparation support or 
alimony from a supporting spouse under a judgment or order of a court of this 
State remarries or engages in cohabitation, the postseparation support or 
alimony shall terminate. Postseparation support or alimony shall terminate 
upon the death of either the supporting or the dependent spouse. 

As used in this subsection, cohabitation means the act of two adults dwelling 
together continuously and habitually in a private heterosexual relationship, 
even if this relationship is not solemnized by marriage, or a private homosex- 
ual relationship. Cohabitation is evidenced by the voluntary mutual assump- 
tion of those marital rights, duties, and obligations which are usually mani- 
fested by married people, and which include, but are not necessarily dependent 
on, sexual relations. Nothing in this section shall be construed to make lawful 
conduct which is made unlawful by other statutes. 

(c) When an order for alimony has been entered by a court of another 
jurisdiction, a court of this State may, upon gaining jurisdiction over the person 
of both parties in a civil action instituted for that purpose, and upon a showing 
of changed circumstances, enter a new order for alimony which modifies or 
supersedes such order for alimony to the extent that it could have been so 
modified in the jurisdiction where granted. (1871-2, c. 193, ss. 38, 39; 18838, c. 
67; Code, ss. 1291, 1292; Rev., ss. 1566, 1567; 1919, c. 24; C.S., ss. 1666, 1667; 
VOZIc)' 12321928), 68 52° 19516898, s..0% 1953,-¢4925;.1955,,.c0.814/ 51189; 
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Cross References. — As to distribution by 
court of marital property upon divorce, see 
§ 50-20. 

Editor’s Note. — Session Laws 1995, c. 319, 
which amended this section, in s. 12 provides 
that this act applies to civil actions filed on or 
after October 1, 1995, and shall not apply to 
pending litigation, or to future motions in the 
cause seeking to modify orders or judgments in 
effect on October 1, 1995. 

This section, prior to the amendment by 
Session Laws 1995, c. 319 read as follows: 
“Modification of order. (a) An order of a court 
of this State for alimony or alimony pendente 
lite, whether contested or entered by consent, 
may be modified or vacated at any time, upon 
motion in the cause and a showing of changed 
circumstances by either party or anyone inter- 
ested. This section shall not apply to orders 
entered by consent before October 1, 1967. 

Any motion to modify or terminate alimony 
or alimony pendente lite based on a resumption 
of marital relations between parties who re- 
main married to each other shall be determined 
pursuant to G.S. 52-10.2. 

(b) If a dependent spouse who is receiving 
alimony under a judgment or order of a court of 
this State shall remarry, said alimony shall 
terminate. 

(c) When an order for alimony has been 
entered by a court of another jurisdiction, a 


court of this State may, upon gaining jurisdic- 
tion over the person of both parties in a civil 
action instituted for that purpose, and upon a 
showing of changed circumstances, enter a new 
order for alimony which modifies or supersedes 
such order for alimony to the extent that it 
could have been so modified in the jurisdiction 
where granted.” 

Session Laws 1995, c. 319, s. 7, which 
amended this section, was effective October 1, 
1995, and applicable to civil actions filed on or 
after that date. 

Legal Periodicals. — For a survey of 1977 
law on domestic relations, see 56 N.C.L. Rev. 
1045 (1978). 

For note on reinstatement of alimony under a 
prior divorce decree after annulment of remar- 
riage, see 14 Wake Forest L. Rev. 273 (1978). 

For survey of 1978 family law, see 57 N.C.L. 
Rev. 1084 (1979). 

For note on specific performance of separa- 
tion agreements, see 58 N.C.L. Rev. 867 (1980). 

For survey of 1979 family law, see 58 N.C.L. 
Rev. 1471 (1980). 

For note on separability of support and prop- 
erty provisions in ambiguous separation agree- 
ments, see 16 Wake Forest L. Rev. 152 (1980). 

For article on the rights of individuals to 
control the distributional consequences of di- 
vorce by private contract and on the interests of 
the State in preserving its role as a third party 
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to marriage and divorce, see 59 N.C.L. Rev. 819 
(1981). 

For note on consent judgments in family law 
in light of Walters v. Walters, 307 N.C. 381, 298 
S.E.2d 338 (1983), see 6 Campbell L. Rev. 125 
(1984). 

For note, “Discarding the Dual Consent 
Judgment Approach in Family Law in Light of 
Walters v. Walters, 307 N.C. 381, 298 S.E.2d 
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338 (1983),” see 20 Wake Forest L. Rev. 297 
(1984). 

For note, “Alimony Modification and Cohab- 
itation in North Carolina,” see 63 N.C.L. Rev. 
(1985). 

For survey, “Termination of Lump Sum Ali- 
mony upon the Remarriage of a Dependent 
Spouse: Potts v. Tutterow,” see 73 N.C.L. Rev. 
2432 (1995). 


CASE NOTES 


I. In General. 
II. Change of Circumstances. 


III. Separation Agreements, Consent Judgments, etc. 


IV. Remarriage of Dependent Spouse. 


V. Modification of Foreign Judgments and Modification by Foreign Courts. 


I. IN GENERAL. 


Editor’s Note. — Some of the cases cited 
below were decided under former § 50-14, 
which dealt with alimony in actions for divorce 
a mensa et thoro, former § 50-15, which dealt 
with alimony pendente lite in divorce actions, 
and former § 50-16, which dealt with actions 
for alimony without divorce. 

Former sections 50-16.1 Through 50- 
16.10 Construed in Pari Materia. — The 
statutes codified as §§ 50-16.1 through 50- 
16.10 all deal with the same subject matter, 
alimony, and are to be construed in pari 
materia. Rowe v. Rowe, 805 N.C. 177, 287 
S.E.2d 840 (1982). 

Section 50-16.9 does not list factors to help in 
the modification decision, but the alimony stat- 
utes, §§ 50-16.1 through 50-16.10, have been 
read in pari materia because they deal with the 
same subject matter. Broughton v. Broughton, 
58 N.C. App. 778, 294 S.E.2d 772, cert. denied, 
307 N.C. 269, 299 S.E.2d 214 (1982). 

Jurisdiction Under Long-Arm Statute. 
— This section provides only that an alimony 
order entered by a court of another jurisdiction 
may be modified by a court of this State “upon 
gaining jurisdiction over the person of both 


parties”; therefore, statutory jurisdiction 
arises, if at all, under § 1-75.4, the North 
Carolina “long-arm” statute. Schofield  v. 


Schofield, 78 N.C. App. 657, 338 S.E.2d 132 
(1986). 

Money payments are “things of value” within 
the meaning of § 1-75.4(5)d, the long-arm stat- 
ute; thus, in an action brought by resident 
husband against nonresident wife to have ali- 
mony obligation reduced or terminated, statu- 
tory jurisdiction existed. However, under the 
circumstances, defendant did not have suffi- 
cient minimum contacts with North Carolina 
and her motion to dismiss for lack of personal 
jurisdiction was improperly denied. Schofield v. 
Schofield, 78 N.C. App. 657, 338 S.E.2d 1382 
(1986). 


An order for payment of alimony is not a 
final judgment, since it may be modified upon 
application of either party; thus, an action for 
alimony would continue to be “pending” in the 
court of proper jurisdiction, which is now the 
district court. Peoples v. Peoples, 8 N.C. App. 
136, 174 S.E.2d 2 (1970). 

A final judgment could not be entered under 
former § 50-16, as the necessity of such provi- 
sions for the wife and children would cease if 
the parties resumed the marriage relation, and 
could not properly be continued if the husband 
procured a divorce for the fault of the wife. 
Skittletharpe v. Skittletharpe, 130 N.C. 72, 40 
S.E. 851 (1902); Hooper v. Hooper, 164 N.C. 1, 
80 S.E. 64 (1913); Crews v. Crews, 175 N.C. 
168, 95 S.E. 149 (1918). 

An order entered under former § 50-16 was 
not a final determination and did not affect the 
final rights of the parties. Deal v. Deal, 259 N.C. 
489, 131 S.E.2d 24 (1963). 

And the allowance is subject to modifi- 
cation from time to time. Harrell v. Harrell, 
256 N.C. 96, 123 S.E.2d 220 (1961). 

The court may reopen and amend prior or- 
ders awarding subsistence to wife and children. 
Wright v. Wright, 216 N.C. 698, 6 S.E.2d 555 
(1940). 

Where, within the exercise of his sound dis- 
cretion, the judge having jurisdiction has al- 
lowed the wife a reasonable subsistence, attor- 
neys’ fees, etc., in her proceedings for alimony 
without divorce, the order of allowance may be 
thereafter modified or vacated as the statute 
provides upon application to the proper juris- 
diction for the circumstances to be inquired into 
and the merits of the case determined. Ander- 
son v. Anderson, 183 N.C. 139, 110 S.E. 863 
(1922). 

Modification of Alimony Improper 
Where Motion Only Sought Modification 
of Child Support. — Where, the only motion 
before the trial court was one for modification of 
child support, not alimony, and at no point in 
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the proceedings did either party move for mod- 
ification of the alimony payments, order modi- 
fying alimony agreement would be reversed. 
Van Nynatten v. Van Nynatten, 113 N.C. App. 
142, 4388 S.E.2d 417 (1993). 

Upon a Showing of Changed Conditions. 
— An order for support is not final, and may be 
modified or set aside on a showing of changed 
conditions. Byers v. Byers, 223 N.C. 85; 25 
S.E.2d 466 (1943). 

An order for the payment of alimony is res 
judicata between the parties, but is not a final 
judgment, since the court has the power, upon 
application of either party, to modify the order 
for changed conditions of the parties. Barber v. 
Barber, 217 N.C. 422, 8 S.E.2d 204 (1940). 

An award of subsistence for defendant and 
the children born of the marriage, decreed by a 
court in conjunction with a divorce a mensa et 
thoro, before the commencement of a proceed- 
ing by the wife for a divorce a vincula under the 
provisions of § 50-6, which she obtained, can be 
increased in amount by the court in its discre- 
tion, on her motion in the action when and 
where subsistence was awarded, when changed 
circumstances of the parties reasonably require 
it. Rayfield v. Rayfield, 242 N.C. 691, 89 S.E.2d 
399 (1955). 

A court may vacate or modify its prior award 
of either permanent or temporary alimony 
upon a showing of changed circumstances. Rob- 
erts v. Roberts, 38 N.C. App. 295, 248 S.H.2d 85 
(1978). 

Although there is no requirement that the 
alimony be modified, upon a showing of 
changed circumstance, the trial court should 
consider, in its discretion, whether to modify 
the original decree of alimony. Cunningham vy. 
Cunningham, 121 N.C. App. 771, 468 S.E.2d 
466 (1996), rev'd on other grounds, 345 N.C. 
430, 480 S.E.2d 4038 (1997). 

Changed Circumstances Relating to 
Factors in Original Determination of Ali- 
mony. — Only those changed circumstances 
that relate to the factors used in the original 
determination of the amount of alimony 
awarded are relevant to a request for modifica- 
tion. Kowalick v. Kowalick, 129 N.C. App. 781, 
501 S.E.2d 671 (1998). 

Modification Referable to Date Petition 
Filed. — Orders which modify alimony or sup- 
port payments effective as of the date of the 
petition, or subsequent thereto, but prior to the 
date of the order of modification, are not subject 
to the criticism that they have retroactive effect 
which destroys vested rights. This is true be- 
cause the modification and the whole proceed- 
ing in which it is made are referable to the date 
of the filing of the petition and any change 
effective as of that date cannot be said to be 
retroactive. Hill v. Hill, 335 N.C. 140, 4385 
S.E.2d 766 (1993). 

Support Payments Not Part of Inte- 
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grated Agreement. — The opinion in Walters 
v. Walters, 307 N.C. 381, 298 S.E.2d 338 (1983) 
did not change the law in North Carolina that 
property settlement provisions of a separation 
agreement included in a consent decree are 
beyond the power of the judge to modify with- 
out the consent of both parties, nor did it 
change the Jaw in North Carolina which pro- 
hibits the modification of support provisions of 
an integrated property settlement agreement; 
however, since support payments not part of an 
integrated agreement are modifiable by law, 
Walters would allow such support provisions to 
be modified if included in a court-ordered de- 
cree at the request of the parties. Hayes v. 
Hayes, 100 N.C. App. 188, 394 S.E.2d 675 
(1990). 

But a New Order for Alimony After Final 
Divorce Is Not Authorized. — Although an 
order granting alimony may be modified, when 
a party has secured an absolute divorce, it is 
beyond the power of the court thereafter to 
enter a new order for alimony. Baugh v. Baugh, 
44 N.C. App. 50, 260 S.E.2d 161 (1979). 

Order for subsistence pendente lite may 
be modified at any time before the trial on 
application of either party. Rock v. Rock, 260 
N.C. 223, 132 S.E.2d 342 (1963). 

Material Change Not Required for Mod- 
ification of Order for Alimony Pendente 
Lite. — An order for subsistence pendente lite 
may be modified at any time before trial on 
application of either party without a finding of 
a material change of condition. Snuggs v. 
Snuggs, 260 N.C. 533, 133 S.E.2d 174 (1963). 

Either Party May Apply for Modification 
of Award of Alimony Pendente Lite. — The 
amounts allowed for reasonable subsistence 
and counsel fees upon application for alimony 
pendente lite are determined by the trial court 
in its discretion and are not reviewable, al- 
though either party may apply for a modifica- 
tion before trial. Tiedemann v. Tiedemann, 204 
N.C. 682, 169 S.E. 422 (1933). 

Alimony regularly ordered to be paid a 
wife pendente lite may be increased or 
reduced in amount by the court from time to 
time, but that which she has already received 
in the course and practice of the courts may not 
be ordered to be given up by her. White vy. 
White, 179 N.C. 592, 103 S.E. 216 (1920). 

Power to Modify Includes Power to Ter- 
minate Award. — The power to modify in- 
cludes, in a proper case, power to terminate the 
award absolutely. Sayland v. Sayland, 267 N.C. 
378, 148 S.E.2d 218 (1966); Crosby v. Crosby, 
272 N.C..235,,158 S:i.2d.77 (1967). 

This power to modify includes the power to 
terminate alimony altogether. Self v. Self, 93 
N.C. App. 323, 377 S.E.2d 800 (1989). 

Survival of Lump Sum Award. — A lump 
sum alimony award that has vested prior to the 
dependent spouse’s remarriage survives the 
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remarriage. Potts v. Tutterow, 114 N.C. App. 
360, 442 S.E.2d 90 (1994), aff’d, 340 N.C. 97, 
455 S.E.2d 156, reh’g denied, 340 N.C. 364, 458 
S.E.2d 189 (1995). 

Lump Sum’s Failure to Vest. — Lump sum 
award did not vest prior to the defendant’s 
remarriage where defendant was only entitled 
to semi-monthly payments and if plaintiff 
failed to make one of the payments, defendant 
could only execute on that amount. Potts v. 
Tutterow, 114 N.C. App. 360, 442 S.E.2d 90 
(1994), aff'd, 340 N.C. 97, 455 S.E.2d 156, reh’g 
denied, 340 N.C. 364, 458 S.E.2d 189 (1995). 

Change of Dependent Spouse Status Not 
Contemplated. — Although dependent spouse 
status is not properly reconsidered on a motion 
for modification and a change in circumstances 
could result in a reduction of alimony to zero, 
such modification does not result in the loss of 
dependent spouse status. Kowalick v. Kowalick, 
129 N.C. App. 781, 501 S.E.2d 671 (1998). 

This section does not contemplate that 
the jury should pass on requests for reduc- 
tions in alimony because of changed circum- 
stances; the motion is addressed to the trial 
judge. Shankle v. Shankle, 26 N.C. App. 565, 
216 S.E.2d 915, cert. denied, 288 N.C. 394, 218 
S.E.2d 467 (1975). 

Judgment Presumed Correct. — The pre- 
sumption is in favor of the correctness of the 
judgment of the lower court and the burden is 
upon appellant to show error. Shore v. Shore, 15 
N.C. App. 629, 190 S.E.2d 666 (1972). 

When the evidence is not in the record, it will 
be presumed that there was sufficient evidence 
to support the findings of fact necessary to 
support the judgment. Shore v. Shore, 15 N.C. 
App. 629, 190 S.E.2d 666 (1972). 

As to basing of award on capacity to 
earn in certain’ circumstances, see 
Robinson v. Robinson, 10 N.C. App. 4638, 179 
S.E.2d 144 (1971); Wachacha v. Wachacha, 38 
N.C. App. 504, 248 S.E.2d 375 (1978). 

Contempt Hearing May Not Be Trans- 
formed to Modification Hearing Without 
Notice. — The court, on its own motion and 
without notice to plaintiff, cannot transform a 
hearing for defendant to show cause why he 
should not be held in contempt for willful 
failure to comply with a court order to pay 
alimony and support into a hearing for modifi- 
cation of such order. Conrad v. Conrad, 35 N.C. 
App. 114, 239 S.E.2d 862 (1978). 

Trial court’s suspension of support payments 
without proper motion by defendant and with- 
out notice in a hearing for defendant to show 
cause why he should not be held in contempt for 
failure to pay support deprived plaintiff of her 
property rights without due process as required 
by the U.S. Const., Amend. XIV and N.C. 
Const., Art. I, § 19. Conrad v. Conrad, 35 N.C. 
App. 114, 239 S.E.2d 862 (1978). 

Court order requiring defendant to se- 
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cure payment of temporary alimony by 
means of a deed of trust did not give plaintiff 
fixed or permanent interest as cestui que trust, 
or any right to the entire proceeds of foreclosure 
sale under deed of trust; the order simply 
provided a means of securing payment of ali- 
mony, and the court was not required to find a 
change of circumstances as a basis for ordering 
the payment of a part of the proceeds of fore- 
closure sale to satisfy a judgment lien against 
defendant or to pay the fee of defendant’s attor- 
ney. Johnson v. Johnson, 25 N.C. App. 448, 213 
S.E.2d 427 (1975). 

Section Does Not Expressly Authorize 
Award of Counsel Fees. — This section con- 
tains no express statutory authorization for an 
order directing payment of counsel fees for 
services rendered subsequent to an absolute 
divorce of the parties. Shore v. Shore, 15 N.C. 
App. 629, 190 S.E.2d 666 (1972). 

But Such Fees May Be Awarded Subse- 
quent to Absolute Divorce. — Unless the 
case falls within one of the two exceptions made 
by § 50-11(c), counsel fees may be awarded for 
services rendered to a dependent spouse subse- 
quent to an absolute divorce in seeking to 
obtain or in resisting a motion for a revision of 
alimony or other rights provided under any 
judgment or decree of a court rendered before 
or at the time of the rendering of the judgment 
for absolute divorce. Shore v. Shore, 15 N.C. 
App. 629, 190 S.E.2d 666 (1972). 

And Such Award Is Discretionary. — 
Whether any award of counsel fees for services 
subsequent to an absolute divorce should be 
made in a particular case, and the amount of 
such an award, must remain within the sound 
discretion of the trial court. Shore v. Shore, 15 | 
N.C. App. 629, 190 S.E.2d 666 (1972). 

Showing Necessary to Obtain Attorneys’ 
Fees. — To be entitled to attorney fees it must 
be shown that they were necessary to enable 
the dependent spouse to litigate on substan- 
tially even terms by making it possible for her 
to employ counsel. The dependent spouse must 
be unable to defray the necessary expenses of 
the litigation. Rowe v. Rowe, 305 N.C. 177, 287 
S.E.2d 840 (1982). 

In order to obtain an award of counsel fees in 
a proceeding seeking a modification of alimony 
subsequent to divorce, the party seeking the 
fees must show: (1) That he or she is a depen- 
dent spouse; (2) that he or she is entitled to the 
relief demanded based upon all the evidence; 
and (3) that he or she has insufficient means to 
defray the expenses of the proceeding. Cecil v. 
Cecil, 74 N.C. App. 455, 328 S.E.2d 899 (1985). 

Award of Counsel Fees Held Proper. — 
The former husband, by his own action in 
seeking to terminate his obligation to make 
further payments to plaintiff, forced the plain- 
tiff to incur expenses for attorneys’ fees simply 
to preserve rights which were already hers as 
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result of a decree originally entered prior to the 
divorce. The trial court had authority, in its 
sound discretion, to order defendant to pay 
plaintiff’s reasonable counsel fees. Shore v. 
Shore, 15 N.C. App. 629, 190 S.E.2d 666 (1972). 

Award of Attorneys’ Fees Held Improper. 
— Attorneys’ fees can properly be awarded in 
custody and child support cases upon adequate 
findings that the moving party acted in good 
faith and has insufficient means to defray the 
expense of the suit; thus, in an action for child 
support, custody and alimony, where the court 
found that plaintiff did not have sufficient in- 
come and assets with which to pay her attorney, 
but made no finding as to plaintiff’s good faith 
in bringing the action, the award of attorneys’ 
fees could not stand. Voshell v. Voshell, 68 N.C. 
App. 733, 315 S.E.2d 763 (1984). 

New Motion After Failure of Original. — 
Where a motion to reduce alimony pendente 
lite has been disallowed, another motion for the 
same purpose should not be heard unless a 
different state of facts is shown and a receipt 
exhibited for a reasonable proportion of the 
allowance made at the former hearing. Moore v. 
Moore, 131 N.C. 371, 42 S.E. 822 (1902). 

Appeal of order terminating dependent 
spouse’s right to receive temporary ali- 
mony was not premature, as the question of 
plaintiff’s continued entitlement to the previ- 
ously ordered alimony pendente lite until such 
time as her prayer for permanent alimony 
could be heard affected a “substantial right” of 
the dependent spouse. Brown v. Brown, 85 N.C. 
App. 602, 355 S.E.2d 525, cert. denied, 320 N.C. 
511, 358 S.E.2d 516 (1987). 

The trial court’s failure to make any 
findings regarding plaintiff’s reasonable 
current financial needs and expenses and 
the ratio of those needs and expenses to her 
income constituted error. Self v. Self, 93 N.C. 
App. 328, 377 S.E.2d 800 (1989). 

Evidentiary Hearing Required. — Where 
a separation agreement did not contain ex- 
plicit, unequivocal provisions on integration or 
nonintegration, an evidentiary hearing was re- 
quired to determine the intent of the parties 
regarding whether the agreement was separa- 
ble or integrated. Hayes v. Hayes, 100 N.C. 
App. 188, 394 S.E.2d 675 (1990). 

For a case discussing modification of 
separation agreements prior to the deci- 
sion in Walters v. Walters, 307 N.C. 381, 298 
S.E.2d 338 (1983), which was expressly made 
prospective only and applies to judgments en- 
tered on or after 11 January 1983, see Rogers v. 
Rogers, 111 N.C. App. 606, 432 S.E.2d 907 
(1993). 

Applied in Brooks v. Brooks, 12 N.C. App. 
626, 184 S.E.2d 417 (1971); Downey v. Downey, 
29 N.C. App. 375, 224 S.E.2d 255 (1976); 
Lindsey v. Lindsey, 34 N.C. App. 201, 2387 
S.E.2d 561 (1977); Rowe v. Rowe, 74 N.C. App. 
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54, 327 S.E.2d 624 (1985); Barham v. Barham, 
127 N.C. App. 20, 487 S.E.2d 774 (1997), aff'd, 
347 N.C. 570, 494 S.E.2d 763 (1998). 

Quoted in Dunn vy. Dunn, 1 N.C. App. 532, 
162 S.E.2d 73 (1968). 

Stated in Ratton v. Ratton, 73 N.C. App. 642, 
327 S.E.2d 1 (1985). 

Cited in Smith v. Smith, 17 N.C. App. 416, 
194 S.E.2d 568 (1973); Bowen v. Bowen, 19 N.C. 
App. 710, 200 S.E.2d 214 (1973); Bailey v. 
Bailey, 26 N.C. App. 444, 216 S.E.2d 394 (1975); 
Bugher v. Bugher, 34 N.C. App. 601, 239 S.E.2d 
303 (1977); Russ v. Russ, 43 N.C. App. 74, 257 
S.E.2d 676 (1979); Markham v. Markham, 53 
N.C. App. 18, 279 S.E.2d 905 (1981); Whedon v. 
Whedon, 58 N.C. App. 524, 294 S.E.2d 29 
(1982); Coleman v. Coleman, 74 N.C. App. 494, 
328 S.E.2d 871 (1985); Graham v. Graham, 77 
N.C. App. 422, 335 S.E.2d 210 (1985); Rice v. 
Rice, 81 N.C. App. 247, 344 S.E.2d 41 (1986); 
Hayes v. Hayes, 100 N.C. App. 138, 394 S.E.2d 
675 (1990). 


II. CHANGE OF CIRCUM- 
STANCES. 


A change in circumstances must be 
shown in order to modify an order relating 
to custody, support or alimony. Elmore v. 
Elmore, 4 N.C. App. 192, 166 S.E.2d 506 (1969); 
McDowell v. McDowell, 13 N.C. App. 648, 186 
S.E.2d 621 (1972). 

A court is not warranted in modifying or 
changing a prior valid order absent a showing 
of a change in conditions. Vandooren v. 
Vandooren, 27 N.C. App. 279, 218 S.E.2d 715 
(1975). 

A change of condition and circumstances 
must be established before an order for the 
support of children and permanent alimony can 
be modified. Rock v. Rock, 260 N.C. 223, 132 
S.E.2d 342 (1963). 

Party moving for modification of an 
award of alimony has the burden of show- 
ing a change of circumstances. Gill v. Gill, 29 
N.C. App. 20, 222 S.E.2d 754 (1976). 

The burden of proving, by a preponderance of 
the evidence, that a material change in the 
circumstances has occurred is upon the party 
requesting the modification. Shore v. Shore, 15 
N.C. App. 629, 190 S.E.2d 666 (1972). 

Upon a motion for modification of an award of 
alimony and support pendente lite, the movant 
had the burden of going forward with the evi- 
dence to show a change of circumstances. 
Robinson v. Robinson, 10 N.C. App. 463, 179 
S.E.2d 144 (1971); McDowell v. McDowell, 13 
N.C. App. 643, 186 S.E.2d 621 (1972). 

A finding of a change of circumstances 
does not necessarily require or justify 
modification of the previous order. Robinson 
v. Robinson, 10 N.C. App. 463, 179 S.E.2d 144 
(1971). 
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Relevant Circumstances Listed in § 50- 
16.5. — The change of circumstances required 
by this section for modification of an alimony 
order involve those circumstances listed in 
§ 50-16.5. Rowe v. Rowe, 52 N.C. App. 646, 280 
S.E.2d 182 (1981), rev’d on other grounds, 305 
N.C. 177, 287 S.E.2d 840 (1982). 

To determine whether a change of circum- 
stances under this section has occurred, it is 
necessary to refer to the circumstances or fac- 
tors used in the original determination of the 
amount of alimony awarded under § 50-16.5. 
Rowe v. Rowe, 305 N.C. 177, 287 S.E.2d 840 
(1982). 

Change Must Relate to Financial Needs 
or Ability to Pay. — As a general rule, the 
changed circumstances necessary for modifica- 
tion of an alimony order must relate to the 
financial needs of the dependent spouse or the 
supporting spouse’s ability to pay. Rowe v. 
Rowe, 305 N.C. 177, 287 S.E.2d 840 (1982). 

Post-Marital Conduct Is Not a Changed 
Circumstance. — The “changed circumstanc- 
es” under this section must bear upon the 
financial needs of the dependent spouse or the 
ability of the supporting spouse to pay. The 
term has no relevance to the post-marital con- 
duct of either party. Stallings v. Stallings, 36 
N.C. App. 648, 244 8.E.2d 494, cert. denied, 295 
N.C. 648, 248 S.E.2d 249 (1978); Britt v. Britt, 
49 N.C. App. 463, 271 S.E.2d 921 (1980). 

There is no statute that allows the court to 
modify an award of alimony solely because of 
post-marital fornication. Stallings v. Stallings, 
36 N.C. App. 648, 244 S.E.2d 494, cert. denied, 
295 N.C. 648, 248 S.E.2d 249 (1978). 

Any Considerable Change in Health or 
Financial Condition Warrants Change of 
Decree. — Any considerable change in the 
health or financial condition of the parties will 
warrant an application for change or modifica- 
tion of an alimony decree. Sayland v. Sayland, 
267 N.C. 378, 148 S.E.2d 218 (1966); Crosby v. 
Crosby, 272 N.C. 235, 158 S.E.2d 77 (1967). 

But payment of alimony may not be 
avoided merely because it has become 
burdensome, or because the husband has re- 
married and voluntarily assumed additional 
obligations. Sayland v. Sayland, 267 N.C. 378, 
148 S.E.2d 218 (1966); Crosby v. Crosby, 272 
Nj@e 235.158'D-Ee ze 11 (1967). 

Reduction in Husband’s Salary or In- 
come. — The fact that the husband’s salary or 
income has been reduced substantially does not 
automatically entitle him to a reduction in 
alimony or maintenance. If the husband is able 
to make the payments as originally ordered, 
notwithstanding the reduction in his income, 
and the other facts of the case make it proper to 
continue the payments, the court may refuse to 
modify the decree. Medlin v. Medlin, 64 N.C. 
App. 600, 307 S.E.2d 591 (1983). 

Increase in Wife’s Needs or Decrease in 
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Estate. — An increase in the wife’s needs, or a 
decrease in her separate estate, may warrant 
an increase in alimony. Sayland v. Sayland, 267 
N.C. 378, 148 S.E.2d 218 (1966). 

On a motion to modify or terminate an order 
of alimony, it is appropriate for the trial court to 
consider whether the dependent spouse’s finan- 
cial need, that is, dependency, as it relates to 
the factors in § 50-16.5, has changed. 
Cunningham v. Cunningham, 345 N.C. 430, 
480 S.E.2d 4038 (1997). 

Decrease in Wife’s Needs. — A decrease in 
the wife’s needs is a change in condition which 
may be properly considered in passing upon a 
husband’s motion to reduce her allowance. 
Sayland v. Sayland, 267 N.C. 378, 148 S.E.2d 
218 (1966). 

Acquisition of Property or Increase in 
Its Value. — The fact that the wife has ac- 
quired a substantial amount of property, or that 
her property has increased in value, after entry 
of a decree for alimony or maintenance, is an 
important consideration in determining 
whether and to what extent the decree should 
be modified. Sayland v. Sayland, 267 N.C. 378, 
148 S.E.2d 218 (1966). 

An increase in the dependent spouse’s 
income would entitle the supporting spouse to 
petition for modification of the alimony order 
under this section. Rowe v. Rowe, 52 N.C. App. 
646, 280 S.E.2d 182 (1981), revd on other 
grounds, 305 N.C. 177, 287 S.E.2d 840 (1982). 

As to wife’s income, see also Broughton v. 
Broughton, 58 N.C. App. 778, 294 S.E.2d 772, 
cert. denied, 307 N.C. 269, 299 S.E.2d 214 
(1982). 

Effect of Change in Income. — A modifi- 
cation should be founded upon a change in the 
overall circumstances of the parties. A change 
in income alone says nothing about the total 
circumstances of a party. The significant in- 
quiry is how that change in income affects a 
supporting spouse’s ability to pay or a depen- 
dent spouse’s need for support. Rowe v. Rowe, 
52 N.C. App. 646, 280 S.E.2d 182 (1981), rev'd 
on other grounds, 305 N.C. 177, 287 S.E.2d 840 
(1982). 

A conclusion as a matter of law that changed 
circumstances exist, based only on the parties’ 
incomes, is erroneous and must be reversed. 
Britt v. Britt, 49 N.C. App. 463, 271 S.E.2d 921 
(1980). ' 

Failure to Exercise Capacity to Earn. — 
A court may refuse to modify a support and/or 
alimony award on the grounds that the hus- 
band has failed to exercise his reasonable ca- 
pacity to earn because of a disregard of his 
marital and parental obligations to provide 
reasonable support for his wife and minor child. 
Wachacha v. Wachacha, 38 N.C. App. 504, 248 
5.H.2d 375 (1978), 

The determination that a husband’s change 
in circumstances has been voluntarily effected 
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by him in disregard of his marital and parental 
obligations justifying imposition of the earn- 
ings capacity rule is a conclusion of law based 
on the factual findings in the particular case. 
Wachacha v. Wachacha, 38 N.C. App. 504, 248 
S.E.2d 375 (1978). 

Change Must Be Substantial. — Not any 
change of circumstances will be sufficient to 
order modification of an alimony award; rather, 
the phrase is used as a term of art to mean a 
substantial change in conditions, upon which 
the moving party bears the burden of proving 
that the present award is either inadequate or 
unduly burdensome. Britt v. Britt, 49 N.C. App. 
463, 271 S.E.2d 921 (1980). 

The change in circumstances must be sub- 
stantial, with a final decision based on a com- 
parison of the facts existing at the time of the 
original order and the time when the modifica- 
tion is sought. Broughton v. Broughton, 58 N.C. 
App. 778, 294 S.E.2d 772, cert. denied, 307 N.C. 
269, 299 S.E.2d 214 (1982). 

Determining Whether Substantial 
Change Occurred. — The present overall 
circumstances of the parties must be compared 
with the circumstances existing at the time of 
the original award in order to determine if 
there has been a substantial change. Britt v. 
Britt, 49 N.C. App. 463, 271 S.E.2d 921 (1980). 

Changed circumstances do not have to 
be pled with specificity. White v. White, 296 
N.C. 661, 252 S.E.2d 698 (1979). 

Sufficiency of Allegations. — Allegations 
in a motion for modification to the effect that 
the then-current alimony payments were inad- 
equate were sufficient to withstand defendant’s 
motion to dismiss. Specific allegations as to the 
basis of such inadequacy were not required. 
White v. White, 37 N.C. App. 471, 246 S.E.2d 
591 (1978), aff’d, 296 N.C. 661, 252 S.E.2d 698 
(1979). 

Plaintiff’s allegation in a motion for in- 
creased support that the payments she was 
receiving were totally inadequate under cur- 
rent circumstances was sufficient to withstand 
a motion to dismiss under § 1A-1, Rule 
12(b)(6). White v. White, 296 N.C. 661, 252 
S.E.2d 698 (1979). 

Mere discovery of dependent spouse’s 
adultery held not sufficient for a finding of 
“changed circumstances” necessary for a modi- 
fication of an order of alimony pendente lite 
under subsection (a) of this section, where the 
adultery occurred before the parties’ separation 
and before plaintiff filed her complaint for di- 
vorce, and where the pleadings revealed that 
defendant suspected his wife’s adultery and 
alleged adultery as a bar to plaintiff’s claim for 
permanent alimony under § 50-16.6(a) and en- 
tered into a consent judgment agreeing to pay 
her alimony pendente lite. Brown v. Brown, 85 
N.C. App. 602, 355 S.E.2d 525, cert. denied, 320 
N.C. 511, 358 S.E.2d 516 (1987). 
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Fulfillment of Assumptions in Original 
Order. — Where in the original order, the court 
clearly calculated the amount of alimony on the 
assumption that plaintiff would be able to se- 
cure a job paying at least minimum wage, the 
fact that plaintiff subsequently did so did not 
substantially alter the relative positions of the 
parties. Hightower v. Hightower, 85 N.C. App. 
333, 354 S.E.2d 743, cert. denied, 320 N.C. 792, 
361 S.E.2d 76 (1987). 

Where neither party moving for a modi- 
fication of an award of alimony presented 
evidence as to the circumstances of the parties 
on which the original award of alimony was 
based, and no finding was made as to such 
circumstances, it could not be determined if 
there was a change of circumstances, and de- 
fendant’s motion to reduce the amount of the 
award would be denied. Gill v. Gill, 29 N.C. 
App. 20, 222 S.E.2d 754 (1976). 

Refusal to Reduce Alimony Upheld. — 
Where although plaintiff ex-wife, at time of 
hearing, made $22,788.00 per year, she had a 
debt of $20,000.00, much of which was attrib- 
utable to defendant’s failure to make past ali- 
mony payments, the trial court did not err in 
failing to reduce defendant ex-husband’s ali- 
mony payments to her. Patton v. Patton, 88 
N.C. App. 715, 364 S.E.2d 700 (1988). 

Change of Circumstances Not Shown. — 
Findings of fact found by the trial court held 
supported by the evidence and clearly and more 
than amply supported the court’s conclusion 
that defendant had failed to show a substantial 
change of circumstances that would warrant a 
modification of consent judgment providing for 
alimony and child support. Outlaw v. Outlaw, 
89 N.C. App. 538, 366 S.E.2d 247 (1988). 


Ill. SEPARATION AGREEMENTS, 
CONSENT JUDGMENTS, ETC. 


Editor’s Note. — Many of the cases cited 
below were decided prior to rendition of the 
opinion in Walters v. Walters, 307 N.C. 381, 298 
S.E.2d 338 (1983), cited below. 

Legislative Intent. — The legislative in- 
tent, as expressed in this section, is that the 
public policy of North Carolina shall be in favor 
of modification of alimony provisions contained 
in consent judgments and the analogous area of 
incorporated separation agreements. Acosta v. 
Clark, 70 N.C. App. 111, 318 S.E.2d 551 (1984). 

Separation agreements that have not 
been incorporated into a court order can- 
not be modified by the court except with the 
consent of the parties. Voshell v. Voshell, 68 
N.C. App. 733, 315 S.E.2d 763 (1984). 

Two Types of Consent Judgments No 
Longer Distinguished. — Two separate 
forms of consent judgments within domestic 
relations law, i.e., court approved contracts and 
court ordered consent judgments resulting 
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from adoption of separation agreements, will no 
longer be recognized. Walters v. Walters, 307 
N.C. 381, 298 S.E.2d 338 (1983). 

All Separation Agreements Approved by 
Court Are Modifiable. — Whenever the par- 
ties bring their separation agreements before 
the court for the court’s approval, it will no 
longer be treated as a contract between the 
parties. All separation agreements approved by 
the court as judgments of the court will be 
treated similarly, to-wit, as court ordered judg- 
ments. These court ordered separation agree- 
ments, as consent judgments, are modifiable, 
and enforceable by the contempt powers of the 
court, in the same manner as any other judg- 
ment in a domestic relations case. Walters v. 
Walters, 307 N.C. 381, 298 S.E.2d 338 (1983). 

But This Rule Applies Only to Judg- 
ments After January 11, 1983. — Walters v. 
Walters, 307 N.C. 381, 298 S.E.2d 338 (1983), 
which announced the new rule that every court 
approved separation agreement is to be consid- 
ered as part of a court ordered judgment and is 
thus modifiable and enforceable by the con- 
tempt powers of the court, applies only to 
judgments that were entered after January 11, 
1983. Doub v. Doub, 68 N.C. App. 718, 315 
S.E.2d 732 (1984), modified on other grounds, 
313 N.C. 169, 326 S.E.2d 259 (1985); Cecil v. 
Cecil, 74 N.C. App. 455, 328 S.E.2d 899 (1985). 

The parties can avoid the burdens of a 
court judgment by not submitting their 
agreement to the court. By not coming to 
court, the parties preserve their agreement as a 
contract, to be enforced and modified under 
traditional contract principles. Walters v. 
Walters, 307 N.C. 381, 298 S.E.2d 338 (1983). 

Options of Parties. — Consenting parties 
may still elect any of the options available to 
them prior to this opinion. For example, the 
parties may keep the property settlement pro- 
vision aspects of their separation agreement 
out of court and in contract, while presenting 
their provision for alimony to the court for 
approval. The result of such action would be 
that the alimony provision is enforceable and 
modifiable as a court order while the property 
settlement provisions would be enforceable and 
modifiable under traditional contract methods. 
Walters v. Walters, 307 N.C. 381, 298 S.E.2d 
338 (1983). 

The power of the court to enforce its 
judgment is no less and no greater for a 
court-adopted consent judgment than for a 
judgment resulting from a jury verdict in a 
hotly contested adversary proceeding. 
Henderson v. Henderson, 307 N.C. 401, 298 
S.E.2d 345 (1983). 

Once a separation agreement is incorporated 
into a court order, it loses its character as a 
contract and becomes a court order, which must 
then be enforced through the contempt powers 
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of the court. Pitts v. Broyhill, 88 N.C. App. 651, 
364 S.E.2d 738 (1988). 

Nature of Award Is Determinative. — 
Whether a decree or award made pursuant to 
an agreement or arrangement between the par- 
ties is subject to modification may depend upon 
whether it is in effect an award of alimony or 
support or an adjustment and settlement of 
property rights. White v. White, 37 N.C. App. 
471, 246 S.E.2d 591 (1978), aff'd, 296 N.C. 661, 
252 S.E.2d 698 (1979). 

Agreement as to Alimony Is Binding. — 
Parties to a divorce may enter into a valid 
agreement settling the question of alimony, and 
unless the court then orders alimony to be paid, 
the terms of the agreement are binding and can 
only be modified by the consent of both parties. 
Crutchley v. Crutchley, 306 N.C. 518, 293 
S.E.2d 793 (1982). 

Provisions of a valid arbitration award con- 
cerning alimony may by agreement be made 
binding on the parties and nonmodifiable by 
the courts, although provisions of the award 
concerning custody and child support continue 
to be within the court’s jurisdiction and are 
modifiable pursuant to § 50-13.7. Crutchley v. 
Crutchley, 306 N.C. 518, 293 S.E.2d 793 (1982). 

And Consent Judgment Settling All 
Rights of Parties May Not Be Modified. — 
A judgment which purports to be a complete 
settlement of all property and marital rights 
between the parties and which does not award 
alimony within the accepted definition of that 
term is not subject to modification even though 
it adjudges that the wife recover a specific 
money judgment. This is a consent judgment in 
its technical sense. Britt v. Britt, 36 N.C. App. 
705, 245 S.E.2d 381 (1978). 

If the support provision and the division of 
property constitute a reciprocal consideration 
so that the entire agreement would be de- 
stroyed by a modification of the support provi- 
sion, they are not separable and may not be 
changed without the consent of both parties. 
Britt v. Britt, 36 N.C. App. 705, 245 S.E.2d 381 
(1978). 

If a divorce decree or a consent judgment 
merely approves and sanctions the support 
payments which the parties have agreed in a 
separation agreement will be paid to a spouse, 
then the separation agreement is simply a 
contract approved by the court. It cannot be 
modified by order of the court. Cecil v. Cecil, 59 
N.C. App. 208, 296 S.E.2d 329 (1982), cert. 
denied, 307 N.C. 468, 299 S.E.2d 220 (1983). 

But Consent Order for Alimony May Be 
Modified. — Under subsection (a) of this sec- 
tion, the spouse may obtain a modification of 
the order for permanent alimony upon a show- 
ing of changed circumstances, even though the 
order was by consent. Seaborn v. Seaborn, 32 
N.C. App. 556, 233 S.E.2d 67 (1977); Bowes v. 
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Bowes, 43 N.C. App. 586, 259 S.E.2d 389 
(1979). 

Where Court Adopts Parties’ Agreement 
as Its Own. — Where a court adopts the 
agreement of the parties as its own determina- 
tion of the rights of the parties and orders the 
husband to pay alimony, the consent judgment 
is a decree of the court and is modifiable and 
enforceable by contempt. Jones v. Jones, 42 
N.C. App. 467, 256 S.E.2d 474 (1979). 

A court-adopted consent judgment in a do- 
mestic setting has been variously characterized 
as a species of contract which has been super- 
seded by the court’s adoption of the agreement 
between the parties as its own determination of 
their respective rights and obligations. Once 
the court adopts the agreement of the parties 
and sets it forth as a judgment of the court with 
appropriate ordering language and the signa- 
ture of the court, the contractual character of 
the agreement is subsumed into the court- 
ordered judgment. At that point the court and 
the parties are no longer dealing with a mere 
contract between the parties. That is not to say 
that such a contract may not eventually result 
in a judgment of the court which would be 
enforceable by contempt. Henderson _v. 
Henderson, 307 N.C. 401, 298 S.E.2d 345 
(1983). 

For a court to have power to modify a consent 
judgment, the first requirement of this section, 
as with case law, is that the judgment con- 
sented to be an order of a court. The second 
essential requirement is that the order be one 
to pay alimony. White v. White, 296 N.C. 661, 
252 S.E.2d 698 (1979). 

Where the court incorporates by reference a 
separation agreement into a consent judgment, 
making the agreement a part of the judgment 
and ordering compliance with its terms, the 
agreement merges into the consent judgment 
and is superseded by the court’s decree, any 
language to the contrary notwithstanding. 
Marks v. Marks, 316 N.C. 447, 342 S.E.2d 859 
(1986), decided under the law as it existed prior 
to Walters v. Walters, 307 N.C. 381, 298 S.E.2d 
338, reh’g denied, 307 N.C. 703, 301 S.E.2d 397 
(1983). 

Unless Reciprocity Would Thereby Be 
Destroyed. — If the court adopts the separa- 
tion agreement as its own determination of the 
rights and obligations of the parties and orders 
the support payments to be made, the separa- 
tion agreement becomes a decree of the court. 
The support payments may then be modified 
upon a showing of a change in circumstances, 
unless the support provision and the other 
provisions of the separation agreement consti- 
tute reciprocal consideration for each other so 
that the agreement would be destroyed by a 
modification of the support provision. Cecil v. 
Cecil, 59 N.C. App. 208, 296 S.E.2d 329 (1982), 
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cert. denied, 307 N.C. 468, 299 S.E.2d 220 
(1983). 

Even though denominated as such, provi- 
sions in a consent order for periodic support 
payments to a dependent spouse may not be 
alimony within the meaning of this section and 
thus modifiable if they and other provisions for 
a property division between the parties consti- 
tute reciprocal consideration for each other. 
Rowe v. Rowe, 305 N.C. 177, 287 S.E.2d 840 
(1982); Doub v. Doub, 68 N.C. App. 718, 315 
S.E.2d 732 (1984), modified on other grounds, 
313 N.C..169, 326 8.E.2d 259 (1985). 

Even though denominated as such, support 
payment provisions may not be alimony, and 
thus modifiable, if those provisions and other 
provisions for a property division between the 
parties constitute a complete settlement of all 
property and marital rights between the par- 
ties. Furthermore, where those provisions con- 
stitute a reciprocal consideration, so that the 
entire agreement would be destroyed by a mod- 
ification of the support provision, they are not 
separable and may not be changed without the 
consent of both parties. Walters v. Walters, 54 
N.C. App. 545, 284 S.E.2d 151 (1981), rev’d on 
other grounds, 307 N.C. 381, 298 S.E.2d 338 
(1983); Barr v. Barr, 55 N.C. App. 217, 284 
S.E.2d 762 (1981). 

Where provisions for alimony payments were 
included in one subsection of an eleven-part 
section of a separation agreement, in which 
section the parties detailed a “division and 
settlement of marital rights and remaining 
properties,” the provisions for alimony pay- 
ments to plaintiff wife and the other property 
distributions as provided by the separation 
agreement were clearly reciprocal and there- 
fore not separable or modifiable. Doub v. Doub, 
68 N.C. App. 718, 315 S.E.2d 732 (1984), mod- 
ified on other grounds, 313 N.C. 169, 326 S.E.2d 
259 (1985). 

Support Provisions Merged into Con- 
sent Order so as to Preclude Modification. 
— Evidence held to support court’s findings and 
conclusion that the support provisions in a 
separation agreement merged into a consent 
order and made a decree of the court were not 
separable but were reciprocal with the property 
settlement provisions, so as to preclude modifi- 
cation. Cecil v. Cecil, 74 N.C. App. 455, 328 
S.E.2d 899 (1985), decided under the law ob- 
taining prior to the decision in Walters v. 
Walters, 307 N.C. 381, 298 S.E.2d 338 (1983). 

Separable Provisions in Consent Judg- 
ment. — An agreement for the division of 
property rights and an order for the payment of 
alimony may be included as separable provi- 
sions in a consent judgment. In such event the 
division of property would be beyond the power 
of the court to change, but the order for future 
installments of alimony would be subject to 
modification in a proper case. However, if the 
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support provision and the division of property 
constitute a reciprocal consideration so that the 
entire agreement would be destroyed by a mod- 
ification of the support provision, they are not 
separable and may not be changed without the 
consent of both parties. Jones v. Jones, 42 N.C. 
App. 467, 256 S.E.2d 474 (1979). 

An agreement for the division of property 
rights and an order for the payment of alimony 
may be included as separable provisions in a 
consent judgment. In such event the division of 
property would be beyond the power of the 
court to change, but the order for future install- 
ments of alimony would be subject to modifica- 
tion in a proper case. Britt v. Britt, 36 N.C. App. 
705, 245 S.E.2d 381 (1978). 

In North Carolina (1) an agreement for divi- 
sion of property rights, and (2) an order for the 
payment of alimony, within the accepted defi- 
nition of that term, may be included as separa- 
ble provisions in a consent judgment. In such a 
case, the alimony provision is subject to modi- 
fication where it has been ordered by the dis- 
trict court. However, if the support provision 
and the division of property constitute a recip- 
rocal consideration so that the entire agree- 
ment would be destroyed by a modification of 
the support provision, they are not separable 
and may not be changed without the consent of 
both parties. White v. White, 37 N.C. App. 471, 
246 S.E.2d 591 (1978), aff’d, 296 N.C. 661, 252 
S.E.2d 698 (1979). 

Where plaintiff failed to present any evidence 
to the district court which would tend to rebut 
the presumption of separability of provisions, 
the deed of separation incorporated into a 1974 
consent judgment between the parties would 
not be deemed an integrated property settle- 
ment which could not be modified by the trial 
court. Marks v. Marks, 316 N.C. 447, 342 
S.E.2d 859 (1986), decided under the law as it 
existed prior to Walters v. Walters, 307 N.C. 
381, 298 S.E.2d 338, rehearing denied, 307 
N.C. 703, 301 S.E.2d 397 (1983). 

How Separability Determined. — While 
an agreement for the division of property rights 
and an order for the payment of alimony may 
be included as separate provisions in a consent 
judgment, the fact that both provisions are 
included in the judgment is, standing alone, 
inconclusive of the issue of separability. White 
yv. White, 296 N.C. 661, 252 S.E.2d 698 (1979). 

Recitals in a consent judgment and the judg- 
ment of divorce to the effect that all matters in 
controversy arising from the pleadings had 
been agreed upon were not determinable upon 
the question as to whether the support provi- 
sion of the consent decree was separable, and 
therefore modifiable, or instead constituted 
consideration for a property settlement. White 
v. White, 37 N.C. App. 471, 246 S.E.2d 591 
(1978), aff'd, 296 N.C. 661, 252 S.E.2d 698 
(1979). 
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In determining whether a provision in a 
consent judgment is for alimony alone and thus 
severable from the remaining provisions and 
terminable upon the wife’s remarriage, or 
whether the provision for alimony and the 
provisions for division of property constitute 
reciprocal consideration so that they are not 
separable and may not be changed without the 
consent of both parties, a consent judgment 
must be construed in the same manner as a 
contract to ascertain the intent of the parties. 
Allison v. Allison, 51 N.C. App. 622, 277 S.E.2d 
551, appeal dismissed and cert. denied, 303 
N.C. 5438, 281 S.E.2d 660 (1981). 

Where a consent judgment is ambiguous, the 
intentions of the parties must be determined 
from evidence of the facts and circumstances 
surrounding its entry, just as the intentions of 
the parties to an ambiguous written contract 
must be determined from the surrounding cir- 
cumstances. Barr v. Barr, 55 N.C. App. 217, 284 
S.E.2d 762 (1981). 

Where the intention of the parties regarding 
the reciprocity of agreements in a consent order 
is not evident from a reading thereof, evidence 
of the negotiations and contemporaneous prop- 
erty settlement agreements of the parties is 
admissible to clarify the uncertainty created 
when the nonmodification provision of the or- 
der appears to be void as a matter of law under 
this section. Rowe v. Rowe, 305 N.C. 177, 287 
S.E.2d 840 (1982). 

Burden of Proof on Separability. — In 
cases in which the question of whether provi- 
sions in a consent judgment or separation 
agreement are separable is not adequately ad- 
dressed in the document itself, there is a pre- 
sumption that provisions in a separation agree- 
ment or consent judgment made a part of the 
court’s order are separable and that provisions 
for support payments therein are subject to 
modification upon an appropriate showing of 
changed circumstances. The effect of this pre- 
sumption is to place the burden of proof on the 
issue of separability on the party opposing 
modification. The policies underlying the pre- 
sumption require that this burden be dis- 
charged only by a preponderance of the evi- 
dence. White v. White, 296 N.C. 661, 252 S.E.2d 
698 (1979). 

For purposes of determining whether a con- 
sent judgment may be modified under this 
section, there is a presumption that the provi- 
sions for property division and support pay- 
ments are separable. The burden of proof rests 
on the party opposing modification to show that 
the provisions are not separable. Rowe v. Rowe, 
305 N.C. 177, 287 S.E.2d 840 (1982). 

Consent Order Purporting to Waive Ap- 
plicability of Section. — In accord with this 
section, a consent order containing a proviso 
purporting to waive the applicability of this 
section may be modified unless defendant can 
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show that it was an integral part of the prop- 
erty settlement. Rowe v. Rowe, 305 N.C. 177, 
287 S.E.2d 840 (1982). 

By enacting this section, the legislature has 
clearly expressed that it is the public policy of 
this state that consent orders to pay alimony 
are modifiable. In the usual case a proviso in an 
order purporting to waive applicability of this 
section would be contrary to this policy and, 
therefore, without force and effect. Rowe v. 
Rowe, 305 N.C. 177, 287 S.E.2d 840 (1982). 

In a consent judgment, the word “alimo- 
ny” and the provision that plaintiff’s support 
payments to defendant would continue “until 
the defendant remarries or dies,” is evidence, 
albeit inconclusive, of the parties’ intention to 
- treat the support provisions as alimony. Barr v. 

Barr, 55 N.C. App. 217, 284 S.E.2d 762 (1981). 
Language in a consent judgment finding 
plaintiff a “dependent” spouse and defen- 
dant a “supporting” spouse are indicative of 
the payment and receipt of alimony and the 
absence of this language supports an interpre- 
tation that the payment provisions are not 
alimony. Walters v. Walters, 54 N.C. App. 545, 
284 S.E.2d 151 (1981), rev’d on other grounds, 
307 N.C. 381, 298 S.E.2d 338 (1983); Barr v. 
Barr, 55 N.C. App. 217, 284 S.E.2d 762 (1981). 
Language in the preamble to a consent 
judgment that “the parties had settled 
their differences” is subject to the interpre- 
tation that the agreement was considered a 
complete settlement by the parties. Barr v. 
Barr, 55 N.C. App. 217, 284 S.E.2d 762 (1981). 
Lump Sum Payment Pursuant to Nego- 
tiated Settlement. — The trial court did not 
have authority to reduce an executed lump sum 
payment and order a refund of a portion 
thereof, where the lump sum payment repre- 
sented not only child support, but also consti- 
tuted a negotiated settlement of all matters of 
dispute between the parties, including the ef- 
fect of foreseeable changes in those matters, 
and there were no compelling equitable circum- 
stances justifying a refund. Reavis v. Reavis, 82 
N.C. App. 77, 345 S.E.2d 460 (1986). 
Periodic Support Payments as Consid- 
eration for Property Division. — Even 
though denominated as such, periodic support 
payments to a dependent spouse may not be 
alimony within the meaning of this section and 
thus modifiable if they and other provisions for 
a property division between the parties consti- 
tute reciprocal consideration for each other. 
White v. White, 296 N.C. 661, 252 S.E.2d 698 
(1979); Jones v. Jones, 42 N.C. App. 467, 256 
S.E.2d 474 (1979). 

Right to Present Evidence on Issue of 
Separability. — On wife’s motion for increase 
in alimony payments, where consent order en- 

tered into between husband and wife contained 
support provisions and property settlement 
provisions, an evidentiary hearing was re- 
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quired to determine the intent of the parties 
regarding whether the provisions of the agree- 
ment were separable or integrated, and it was 
error for the trial court to refuse to allow 
husband to present evidence on this issue. 
Lemons v. Lemons, 103 N.C. App. 492, 406 
S.E.2d 8 (1991), decided under law in effect in 
1978 at time of consent decree. 

Vacation of Consent Judgments Without 
Making Specific Findings Held Error. — 
While a consent order for alimony or alimony 
pendente lite may be modified or vacated at any 
time upon motion and a showing of changed 
circumstances, where defendant husband of- 
fered some evidence of changed circumstances 
but the trial court failed to comply with the 
statutory mandate as to the making of specific 
findings, and erroneously ruled that consent 
judgments were invalid for failure of the court 
to make a finding of dependency, the cause 
would be remanded for a de novo hearing. Cox 
v. Cox, 36 N.C. App. 573, 245 S.E.2d 94 (1978). 

The eminence, experience and charac- 
ter of counsel who represented the plaintiff in 
procuring a property settlement would bear 
directly on her subsequent attempt to set it 
aside as fraudulent. Van Every v. Van Every, 
265 N.C. 506, 144 S.E.2d 603 (1965). 

Surrender of Right to Enforce Agree- 
ment as Consideration for New Agree- 
ment. — Contractual surrender of plaintiff’s 
right to bring an action to enforce portion of 
separation agreement which was incorporated 
in divorce decree was sufficient legal detriment 
to constitute consideration under a new agree- 
ment. Pitts v. Broyhill, 88 N.C. App. 651, 364 
S.E.2d 738 (1988). 


IV. REMARRIAGE OF DE- 
PENDENT SPOUSE. 

Vested Periodic Payments. — Where trial 
court delineated alimony payable by husband 
to wife as a “lump sum” or as a “fixed amount,” 
and the payment methodology was not in a 
single payment but instead was in periodic 
payments, wife’s remarriage terminated the 
monthly alimony obligations not yet due and 
payable, as they had not vested prior to remar- 
riage. Potts v. Tutterow, 340 N.C. 97, 455 S.E.2d 
156, rehearing denied, 340 N.C. 364, 458 
S.E.2d 189 (1995). 

Obligation Ceases upon Remarriage of 
Dependent Spouse. — Defendant’s obligation 
to make payments pursuant to a consent judg- 
ment with plaintiff which designated such pay- 
ments as alimony ceased as a matter of law 
pursuant to this section when the plaintiff 
remarried. Martin v. Martin, 26 N.C. App. 506, 
26 S.E.2d 456 (1975). 

Whether the alimony award is in the form of 
a “lump sum” or “periodic payments” is irrele- 
vant since subsection (b) clearly provides that 
the supporting spouse’s obligation to pay any 
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alimony is terminated by the dependant 
spouse’s remarriage and does not distinguish 
between the method of payment. Potts v. 
Tutterow, 114 N.C. App. 360, 442 S.E.2d 90 
(1994), aff'd, 340 N.C. 97, 455 S.E.2d 156, reh’g 
denied, 340 N.C. 364, 458 S.E.2d 189 (1995). 

Obligation Held to Terminate. — Where 
in consent judgment incorporating parties’ deed 
of separation and property settlement, $400.00 
per month payment was twice denominated 
“alimony,” while there was no reference what- 
soever to the distribution of stock, vehicles, and 
other property, the $400.00 payment was ali- 
mony, and defendant’s obligation to make such 
payments terminated upon plaintiff’s remar- 
riage in accordance with the mandate of sub- 
section (b) of this section. Garner v. Garner, 88 
N.C. App. 472, 363 S.K.2d 670 (1988). 


V. MODIFICATION OF FOREIGN 
JUDGMENTS AND MODIFI- 
CATION BY FOREIGN 
COURTS. 


North Carolina law applies prospec- 
tively from the date of registration under 
the former Uniform Reciprocal Enforcement of 
Support Act, § 52A-1 et seq. Allsup v. Allsup, 88 
N.C. App. 533, 363 S.E.2d 883, aff’d, 323 N.C. 
603, 374 S.E.2d 237 (1988), aff’d, 323 N.C. 603, 
374 S.E.2d 237 (1988). 

But Not Retroactively. — Registration is a 
ministerial duty of the clerk, not exercising any 
power over the obligor’s person or property. 
Such registration cannot lawfully transform 
foreign alimony orders that are modifiable as to 
past-due installments in the jurisdiction of ren- 
dition into North Carolina orders subject to 
North Carolina law retrospectively. Allsup v. 
Allsup, 88 N.C. App. 5338, 363 S.E.2d 883, aff’d, 
323 N.C. 6038, 374 S.E.2d 237 (1988). 

Alimony orders registered pursuant to 
former § 52A-26, et seq., retain, for their 
lifespan prior to registration, their foreign iden- 
tity, and the laws of the foreign jurisdiction 
apply in any subsequent enforcement proceed- 
ing. This means that at any enforcement pro- 
ceeding under former § 52A-30 the obligor may 
apply, just as at a civil action instituted under 
subsection (c) of this section, for a new order 
modifying or superseding the foreign order “to 
the extent that it could have been so modified in 
the jurisdiction where granted.” Allsup v. 
Allsup, 88 N.C. App. 533, 363 S.E.2d 883, aff'd, 
323 N.C. 603, 374 S.E.2d 237 (1988). 

An obligee may not strip an obligor of 
rights and defenses otherwise available by 
the simple expedient of litigating under Chap- 
ter 52A, the Uniform Reciprocal Enforcement 
of Support Act, rather than under subsection (c) 
of this section. Allsup v. Allsup, 88 N.C. App. 
533, 363 S.E.2d 883, aff'd, 323 N.C. 603, 374 
S.E.2d 237 (1988). 
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Refusal to Hear Evidence for Modifica- 
tion Held Error. — In an action to recover 
past due alimony payments under a foreign 
judgment, the trial judge erred in refusing to 
hear evidence offered by the defendant of 
changed circumstances as it related to possible 
modification of future payments. Thompson v. 
Thompson, 34 N.C. App. 51, 287 S.E.2d 282 
(1977). 

Modification of a Texas judgment to pro- 
vide for payment of one-half of retirement 
pay to plaintiff was not necessary, since retire- 
ment pay and the division thereof is not ali- 
mony in Texas but under certain circumstances 
is community property. Brown v. Brown, 21 
N.C. App. 435, 204 S.E.2d 534 (1974). 

A money judgment for arrears of ali- 
mony, not by its terms conditional and on 
which execution was directed to issue, was not 
subject to modification or recall, and hence was 
entitled to full faith and credit. Barber v. Bar- 
ber, 323. U.S. 77, 65 S. Ct.. 1387, 89 L, Ed. 82 
(1944), 

Seeking Relief as to Future Payments 
under Foreign Alimony Decree. — There is 
no impediment to a defendant’s seeking relief 
as to future alimony payments in an action by a 
plaintiff for recovery of payments accrued un- 
der a foreign alimony decree. However, it is 
advisable that he should do so by counterclaim 
specifically alleging a change of circumstances 
and specifically seeking relief only as to future 
payments. Thompson v. Thompson, 34 N.C. 
App. 51, 237 S.E.2d 282 (1977). 

Power of Alabama Court to Modify 
North Carolina Alimony Decree. — An Ala- 
bama court which had in personam jurisdiction 
over the parties could modify a North Carolina 
alimony decree, where the Alabama court in 
effect found that circumstances had changed 
since the entry of the North Carolina decree. 
Vincent v. Vincent, 38 N.C. App. 580, 248 
S.E.2d 410 (1978). 

An Alabama court with in personam jurisdic- 
tion over the parties could not modify retroac- 
tively a North Carolina alimony judgment 
where there was no showing of any sudden 
emergency requiring such a reduction. Vincent 
v. Vincent, 38 N.C. App. 580, 248 S.E.2d 410 
(1978). 

Where an Alabama court which had in 
personam jurisdiction over the parties modified 
a North Carolina alimony decree, the depen- 
dent spouse’s right to alimony was terminated 
as of the entry of the Alabama decree. There 
was no need to prolong the litigation by requir- 
ing the supporting spouse to commence a third 
proceeding in North Carolina to set aside the 
prior North Carolina judgment. Vincent v. 
Vincent, 38 N.C. App. 580, 248 S.E.2d 410 
(1978). 
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§ 50-16.10. Alimony without action. 


Alimony without action may be allowed by confession of judgment under 
G.S. 1A-1, Rule 68.1. (1967, c. 1152, s. 2; 1985, c. 689, s. 19.) 


CASE NOTES 


Sections 50-16.1 through 50-16.10 Con- 
strued in Pari Materia. — The statutes cod- 
ified as §§ 50-16.1 through 50-16.10 all deal 
with the same subject matter, alimony, and are 
to be construed in pari materia. Rowe v. Rowe, 
305 N.C. 177, 287 S.E.2d 840 (1982). 

Section 50-16.9 does not list factors to help in 
the modification decision, but the alimony stat- 


utes, §§ 50-16.1 through 50-16.10, have been 
read in pari materia because they deal with the 
same subject matter. Broughton v. Broughton, 
58 N.C. App. 778, 294 S.E.2d 772, cert. denied, 
307 N.C. 269, 299 S.E.2d 214 (1982). 

Cited in Richardson v. Richardson, 4 N.C. 
App. 99, 165 S.E.2d 678 (1969). 


§ 50-16.11: (For continued applicability see editor’s note) Repealed 
by Session Laws 1995, c. 319, s. 1. 


Editor’s Note. — Session Laws 1995, c. 319, 
which repealed this section, in section 12 pro- 
vides that this act applies to civil actions filed 
on or after that date, and shall not apply to 
pending litigation, or to future motions in the 
cause seeking to modify orders or judgments in 
effect on October 1, 1995. This section, prior to 
the repeal by Session Laws 1995, c. 319, read as 
follows: “Judgment that a supporting 
spouse is not liable for alimony. If a final 
judgment is entered in any action denying 
alimony because none of the grounds specified 
in G.S. 50-16.2 exists, upon motion by the 
supporting spouse, the court shall enter a judg- 
ment against the spouse to whom the payments 
were made for the amount of all alimony paid 
by the supporting spouse to that spouse pend- 
ing a final disposition of the case. In addition, 
upon motion by the supporting spouse, if a final 
judgment is entered in any action denying 


alimony because none of the grounds specified 
in G.S. 50-16.2 exists, the court may enter a 
judgment against the spouse to whom the pay- 
ments were made for the amount of alimony 
pendente lite paid by the supporting spouse to 
that spouse pending a final disposition of the 
case. When there has been judgment entered 
granting permanent alimony, after a prior de- 
nial of alimony pendente lite upon the same 
allegations, the court may enter judgment 
against the supporting spouse and in favor of 
the dependent spouse in an amount equal to 
the monthly permanent alimony awarded mul- 
tiplied by the number of months between entry 
of the prior order denying alimony pendente 
lite and entering of the final judgment. 

A judgment awarded against a dependent 
spouse under this section may not be satisfied 
by setting off any award of child support to the 
dependent spouse.” 


CASE NOTES 


Plain Meaning. — The plain and definite 
meaning of this section is that when a jury or 
trial judge finds that none of the grounds on 
which a spouse alleges entitlement to perma- 
nent alimony pursuant to § 50-15.2 exists, the 


trial court, in its discretion, may order 
recoupment of any alimony pendente lite paid 
by the supporting spouse. Wyatt v. Hollifield, 
114 N.C. App. 352, 442 S.E.2d 149 (1994). 


§ 50-17. Alimony in real estate, writ of possession issued. 


In all cases in which the court grants alimony by the assignment of real 
estate, the court has power to issue a writ of possession when necessary in the 
judgment of the court to do so. (1868-9, c. 123, s. 1; Code, s. 1293; Rev., s. 1568; 


C.S., s. 1668.) 
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CASE NOTES 


The court has the power to grant the 
possession of real estate as a part of alimony. 
Upchurch v. Upchurch, 34 N.C. App. 658, 239 
S.E.2d 701 (1977), cert. denied, 294 N.C. 363, 
242 S.E.2d 634 (1978). 

But Ordering Payment of Alimony by 
Possession of Real Property Is Not Re- 
quired. — While a trial court has the authority 
to order payment of alimony by possession of 
real property under § 50-16.7(a), as well as the 
power to issue a writ of possession when neces- 
sary under this section, the pertinent statutory 
provisions do not require it to do so. Clark v. 
Clark, 301 N.C. 123, 271 S.E.2d 58 (1980). 

Statutes Do Not Require Transfer of Ti- 
tle or Possession. — While the court has 
authority to order a transfer of title or posses- 
sion of real property under § 50-16.7(a) and 
this section, these sections do not require it to 
do so. Clark v. Clark, 44 N.C. App. 649, 262 


S.E.2d 659, rev’d on other grounds, 301 N.C. 
123, 271 S.E.2d 58 (1980). 

Award of Homeplace as Part of Support. 
— The award of the homeplace does not consti- 
tute a writ of possession within the meaning of 
this section, and the trial judge may award 
exclusive possession of the homeplace, even 
though it is owned by the entirety, as a part of 
the support under § 50-13.4. Arnold v. Arnold, 
30 N.C. App. 6838, 228 S.E.2d 48 (1976). 

Reversion of Title. — Where alimony is 
allotted to the wife (dependent spouse) in spe- 
cific property of the husband (supporting 
spouse), the title to such property remains in 
him, and will revert at the death of the wife or 
upon a reconciliation. Taylor v. Taylor, 93 N.C. 
418 (1885). 

Cited in Whedon v. Whedon, 58 N.C. App. 
524, 294 S.E.2d 29 (1982). 


§ 50-18. Residence of military personnel; payment of de- 
fendant’s travel expenses by plaintiff. 


In any action instituted and prosecuted under this Chapter, allegation and 
proof that the plaintiff or the defendant has resided or been stationed at a 
United States army, navy, marine corps, coast guard or air force installation or 
reservation or any other location pursuant to military duty within this State 
for a period of six months next preceding the institution of the action shall 
constitute compliance with the residence requirements set forth in this 
Chapter; provided that personal service is had upon the defendant or service is 
accepted by the defendant, within or without the State as by law provided. 

Upon request of the defendant or attorney for the defendant, the court may 
order the plaintiff to pay necessary travel expenses from defendant’s home to 
the site of the court in order that the defendant may appear in person to defend 
said action. (1959, c. 1058.) 


Legal Periodicals. — For note concerning 
residence requirement for servicemen, see 40 
N.C.L. Rev. 343 (1962). 


For comment, “Conflicts of Law in Divorce 
Litigation: A Looking-Glass World?,” see 10 
Campbell L. Rev. 145 (1987). 


CASE NOTES 


This section is an expression of policy by 
the General Assembly that a serviceman 
stationed on a military reservation in the State 
is capable of establishing his domicile in North 
Carolina. The statute removes the barriers 


which might prevent a serviceman so situated 
from establishing a legal residence in this State 
where he actually has the present intention of 
changing his domicile to this State. Martin v. 
Martin, 253 N.C. 704, 118 S.E.2d 29 (1961). 


§ 50-19. (For applicability see note) Maintenance of cer- 
tain actions as independent actions permissi- 


ble. 


(a) Notwithstanding the provisions of G.S. 1A-1, Rule 13(a), any action for 
divorce under the provisions of G.S. 50-5.1 or G.S. 50-6 that is filed as an 
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independent, separate action may be prosecuted during the pendency 


of an action for: 
(1) Alimony; 
(2) Postseparation support; 


(3) Custody and support of minor children; 
(4) Custody and support of a person incapable of self-support upon 


reaching majority; or 


(5) Divorce pursuant to G.S. 50-5.1 or G.S. 50-6. 

(b) Notwithstanding the provisions of G.S. 1A-1, Rule 13(a), any action 
described in subdivision (a)(1) through (a)(5) of this section that is filed as an 
independent, separate action may be prosecuted during the pendency of an 
action for divorce under G.S. 50-5.1 or G.S. 50-6. 

(c) Repealed by Session Laws 1991, c. 569, s. 1. (1979, c. 709, s. 2; 1985, c. 
689. is.. 2071991) c.. 569,.s.-1:1995,.c..319,. s,..0.) 


Editor’s Note. — Session Laws 1995, c. 319, 
which amended this section, in s. 12 provides 
that this act applies to civil actions filed on or 
after October 1, 1995, and shall not apply to 
pending litigation, or to future motions in the 
cause seeking to modify orders or judgments in 
effect on October 1, 1995. . 

This section, prior to the amendment by 
Session Laws 1995, c. 319, read as follows: 
“Maintenance of certain actions as inde- 
pendent actions permissible. (a) Notwith- 
standing the provisions of G.S. 1A-1, Rule 
13(a), any action for divorce under the provi- 
sions of G.S. 50-5.1 or G.S. 50-6 that is filed as 
an independent, separate action may be prose- 
cuted during the pendency of an action for: 

(1) Alimony; 

(2) Alimony pendente lite; 

(3) Custody and support of minor children; 
(4) Custody and support of a person inca- 


pable of self-support upon reaching 
majority; or 

(5) Divorce pursuant to G.S. 50-5.1 or G.S. 
50-6. 

(b) Notwithstanding the provisions of G.S. 
1A-1, Rule 13(a), any action described in sub- 
division (a)(1) through (a)(5) of this section that 
is filed as an independent, separate action may 
be prosecuted during the pendency of an action 
for divorce under G.S. 50-5.1 or G.S. 50-6. 

(c) Repealed by Session Laws 1991, c. 569, s. 
1, effective October 1, 1991.” 

Session Laws 1995, c. 319, s. 10, which 
amended this section, was effective October 1, 
1995, and applicable to civil actions filed on or 
after that date. 

Legal Periodicals. — For survey of 1979 
family law, see 58 N.C.L. Rev. 1471 (1980). 

For survey of 1982 law on civil procedure, see 
61 N.C.L. Rev. 991 (1983). 


CASE NOTES 


Effect on Legal Consequences of Prior 
Supreme Court Decision. — The enactment 
of this section, providing that an action for 
divorce could be maintained during the pen- 
dency of an action for alimony notwithstanding 
the provisions of § 1A-1, Rule 138(a), did not 
apply to affect the legal consequences of a prior 


Supreme Court decision determining the law of 
the case. Gardner v. Gardner, 48 N.C. App. 38, 
269 S.E.2d 630 (1980). 

Applied in Arney v. Arney, 71 N.C. App. 218, 
321 S.E.2d 472 (1984). 

Quoted in Banner v. Banner, 86 N.C. App. 
397, 358 S.E.2d 110 (1987). 


§ 50-20. Distribution by court of marital and divisible 
property upon divorce. 


(a) Upon application of a party, the court shall determine what is the 
marital property and divisible property and shall provide for an equitable 
distribution of the marital property and divisible property between the parties 
in accordance with the provisions of this section. 


(b) For purposes of this section: 


(1) “Marital property” means all real and personal property acquired by 


either spouse or both spouses during the course of the marriage and 
before the date of the separation of the parties, and presently owned, 
except property determined to be separate property or divisible 
property in accordance with subdivision (2) or (4) of this subsection. 


257 


§50-20 CH. 50. DIVORCE AND ALIMONY §50-20 


Marital property includes all vested and nonvested pension, retire- 
ment, and other deferred compensation rights, and vested and 
nonvested military pensions eligible under the federal Uniformed 
Services Former Spouses’ Protection Act. It is presumed that all 
property acquired after the date of marriage and before the date of 
separation is marital property except property which is separate 
property under subdivision (2) of this subsection. This presumption 
may be rebutted by the greater weight of the evidence. 

(2) “Separate property” means all real and personal property acquired by 
a spouse before marriage or acquired by a spouse by bequest, devise, 
descent, or gift during the course of the marriage. However, property 
acquired by gift from the other spouse during the course of the 
marriage shall be considered separate property only if such an 
intention is stated in the conveyance. Property acquired in exchange 
for separate property shall remain separate property regardless of 
whether the title is in the name of the husband or wife or both and 
shall not be considered to be marital property unless a contrary 
intention is expressly stated in the conveyance. The increase in value 
of separate property and the income derived from separate property 
shall be considered separate property. All professional licenses and 
business licenses which would terminate on transfer shall be consid- 
ered separate property. 

(3) “Distributive award” means payments that are payable either in a 
lump sum or over a period of time in fixed amounts, but shall not 
include alimony payments or other similar payments for support and 
maintenance which are treated as ordinary income to the recipient 
under the Internal Revenue Code. 

(4) ane property” means all real and personal property as set forth 

elow: 

a. All appreciation and diminution in value of marital property and 
divisible property of the parties occurring after the date of 
separation and prior to the date of distribution, except that 
appreciation or diminution in value which is the result of 
postseparation actions or activities of a spouse shall not be 
treated as divisible property. 

b. All property, property rights, or any portion thereof received after 
the date of separation but before the date of distribution that was 
acquired as a result of the efforts of either spouse during the 
marriage and before the date of separation, including, but not 
limited to, commissions, bonuses, and contractual rights. 

c. Passive income from marital property received after the date of 
separation, including, but not limited to, interest and dividends. 

d. Increases in marital debt and financing charges and interest 
related to marital debt. 

(c) There shall be an equal division by using net value of marital property 
and net value of divisible property unless the court determines that an equal 
division is not equitable. If the court determines that an equal division is not 
equitable, the court shall divide the marital property and divisible property 
equitably. Factors the court shall consider under this subsection are as follows: 

(1) The income, property, and liabilities of each party at the time the 
division of property is to become effective; 

(2) Any obligation for support arising out of a prior marriage; 

(3) The duration of the marriage and the age and physical and mental 
health of both parties; 

(4) The need of a parent with custody of a child or children of the marriage 
to occupy or own the marital residence and to use or own its household 
effects; 
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(5) The expectation of pension, retirement, or other deferred compensa- 
tion rights that are not marital property; 

(6) Any equitable claim to, interest in, or direct or indirect contribution 
made to the acquisition of such marital property by the party not 
having title, including joint efforts or expenditures and contributions 
and services, or lack thereof, as a spouse, parent, wage earner or 
homemaker; 

(7) Any direct or indirect contribution made by one spouse to help educate 
or develop the career potential of the other spouse; 

(8) Any direct contribution to an increase in value of separate property 
which occurs during the course of the marriage; 

(9) The liquid or nonliquid character of all marital property and divisible 
property; 

(10) The difficulty of evaluating any component asset or any interest in a 
business, corporation or profession, and the economic desirability of 
retaining such asset or interest, intact and free from any claim or 
interference by the other party; 

(11) The tax consequences to each party; 

(lla) Acts of either party to maintain, preserve, develop, or expand; or to 
waste, neglect, devalue or convert the marital property or divisible 
property, or both, during the period after separation of the parties and 
before the time of distribution; and 

(12) Any other factor which the court finds to be just and proper. 

(cl) Notwithstanding any other provision of law, a second or subsequent 
spouse acquires no interest in the marital property and divisible property of 
his or her spouse from a former marriage until a final determination of 
equitable distribution is made in the marital property and divisible property of 
the spouse’s former marriage. 

(d) Before, during or after marriage the parties may by written agreement, 
duly executed and acknowledged in accordance with the provisions of G.S. 
52-10 and 52-10.1, or by a written agreement valid in the jurisdiction where 
executed, provide for distribution of the marital property or divisible property, 
or both, in a manner deemed by the parties to be equitable and the agreement 
shall be binding on the parties. 

(e) Subject to the presumption of subsection (c) of this section that an equal 
division is equitable, it shall be presumed in every action that an in-kind 
distribution of marital or divisible property is equitable. This presumption 
may be rebutted by the greater weight of the evidence, or by evidence that the 
property is a closely held business entity or is otherwise not susceptible of 
division in-kind. In any action in which the presumption is rebutted, the court 
in lieu of in-kind distribution shall provide for a distributive award in order to 
achieve equity between the parties. The court may provide for a distributive 
award to facilitate, effectuate or supplement a distribution of marital or 
divisible property. The court may provide that any distributive award payable 
over a period of time be secured by a lien on specific property. 

(f) The court shall provide for an equitable distribution without regard to 
alimony for either party or support of the children of both parties. After the 
determination of an equitable distribution, the court, upon request of either 
party, shall consider whether an order for alimony or child support should be 
modified or vacated pursuant to G.S. 50-16.9 or 50-13.7. 

(g) If the court orders the transfer of real or personal property or an interest 
therein, the court may also enter an order which shall transfer title, as 
provided in G.S. 1A-1, Rule 70 and G.S. 1-228. 

(h) If either party claims that any real property is marital property or 
divisible property, that party may cause a notice of lis pendens to be recorded 
pursuant to Article 11 of Chapter 1 of the General Statutes. Any person whose 
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conveyance or encumbrance is recorded or whose interest is obtained by 
descent, prior to the filing of the lis pendens, shall take the real property free 
of any claim resulting from the equitable distribution proceeding. The court 
may cancel the notice of lis pendens upon substitution of a bond with surety in 
an amount determined by the court to be sufficient provided the court finds 
that the claim of the spouse against property subject to the notice of lis 
pendens can be satisfied by money damages. 

(i) Upon filing an action or motion in the cause requesting an equitable 
distribution or alleging that an equitable distribution will be requested when 
it is timely to do so, a party may seek injunctive relief pursuant to G.S. 1A-1, 
Rule 65 and Chapter 1, Article 37, to prevent the disappearance, waste or 
conversion of property alleged to be marital property, divisible property, or 
separate property of the party seeking relief. The court, in lieu of granting an 
injunction, may require a bond or other assurance of sufficient amount to 
protect the interest of the other spouse in the property. Upon application by the 
owner of separate property which was removed from the marital home or 
possession of its owner by the other spouse, the court may enter an order for 
reasonable counsel fees and costs of court incurred to regain its possession, but 
such fees shall not exceed the fair market value of the separate property at the 
time it was removed. 

il) Unless good cause is shown that there should not be an interim 
distribution, the court may, at any time after an action for equitable distribu- 
tion has been filed and prior to the final judgment of equitable distribution, 
enter orders declaring what is separate property and may also enter orders 
dividing part of the marital property, divisible property or debt, or marital debt 
between the parties. The partial distribution may provide for a distributive 
award and may also provide for a distribution of marital property, marital 
debt, divisible property, or divisible debt. Any such orders entered shall be 
taken into consideration at trial and proper credit given. 

Hearings held pursuant to this subsection may be held at sessions arranged 
by the chief district court judge pursuant to G.S. 7A-146 and, if held at such 
sessions, shall not be subject to the reporting requirements of G.S. 7A-198. 

(j) In any order for the distribution of property made pursuant to this 
section, the court shall make written findings of fact that support the 
determination that the marital property and divisible property has been 
equitably divided. 

(k) The rights of the parties to an equitable distribution of marital property 
and divisible property are a species of common ownership, the rights of the 
respective parties vesting at the time of the parties’ separation. (1981, c. 815, 
8. 17 1963) C..509; ¢..640.'ss. 1) 2c. 7o5.ss. 1-45 11985 C's 1 SS.71757 Cy 144, C. OOU. 
ss. 1-3; 1987, c. 663; c. 844, s. 2; 1991, c. 635, ss. 1, 1.1; 1991 (Reg. Sess., 1992), 
C, 960, Ss. s WO9a 70, 240s. 1 C245) 2 1097-2 12,86 os 100 f-500. er 1: 
1998-217, s. 7(c).) 


Editor’s Note. — Session Laws 1987, c. 6638, 
amended this section effective October 1, 1987, 
and applicable only when the action for abso- 
lute divorce is filed on or after that date, by 
rewriting subdivision (b)(3). 

Session Laws 1991, c. 635, ss. 1 and 1.1, 
amended this section, effective October 1, 1991, 
and applicable to actions for equitable distribu- 
tion pending or filed on or after that date. 

Session Laws 1991 (Reg. Sess., 1992), c. 960, 
s. 1, amended this section effective October 1, 
1992, and applicable to actions for equitable 
distribution pending or filed on or after that 
date. 


Sesssion Laws 1995, c. 316, s. 1, effective 
June 21, 1995, provides that the Administra- 
tive Office of the Courts shall review the num- 
ber of equitable distribution cases pending in 
each judicial district as of January 1, 1995, 
report its findings to the General Assembly, and 
recommend how equitable distribution cases 
may be more timely resolved. 

Session Laws 1997-302, s. 3, provides that 
the amendments to subsection (i1) of this sec- 
tion were effective October 1, 1997, and appli- 
cable to motions for interim distribution filed 
on or after that date, but shall apply to divisible 
property and divisible debt only in actions for 
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equitable distribution filed on or after October 
1, 1997; the remainder of the amendments by 
that act were effective October 1, 1997, and 
applicable to actions for equitable distribution 
filed on or after that date. 

Session Laws, 1995, c. 240, s. 1, which 
amended this section was effective October 1, 
1995, and applicable to all equitable distribu- 
tion actions pending on or filed after that date. 

Session Laws 1995, c. 245, s. 2, which 
amended this section, was effective October 1, 
1995, and applicable to actions filed on or after 
that date. 

Session Laws 1997-212, ss. 2-5, which 
amended this section was effective October 1, 
1997, and applicable to actions for equitable 
distribution filed on and after that date. 

Effect of Amendments. — The 1998 
amendment, effective October 31, 1998, in- 
serted “and divisible” in the section heading; 
inserted “divisible property,” “or divisible prop- 
erty” and “and divisible property” throughout 
the section; substituted “the marital property 
or divisible property, or both” for “such marital 
property” in subdivision (c)(1la); inserted “or 
both” in subsection (d); and in subsection (i), 
deleted “marital or separate” preceding “prop- 
erty” in the second sentence. 

Legal Periodicals. — For comment on re- 
sulting trusts in entireties property when the 
wife furnishes purchase money, see 17 Wake 
Forest L. Rev. 415 (1981). 

For survey of 1981 family law, see 60 N.C.L. 
Rev. 1379 (1982). 

For comment on the tax effects of equitable 
distribution upon divorce, see 18 Wake Forest 
L. Rev. 555 (1982). 

For comment on this section, see 18 Wake 
Forest L. Rev. 735 (1982). 

For note on Mims v. Mims, 305 N.C. 41, 286 
S.E.2d 779 (1982), see 18 Wake Forest L. Rev. 
780 (1982). 

For analysis of North Carolina’s equitable 
distribution of property statute, see 61 N.C.L. 
Rev. 247 (1983). 

For survey of 1982 family law, see 61 N.C.L. 
Rey. 1155 (1983). 

For survey of 1982 law on property, see 61 
N.C.L. Rev. 1171 (1983). 

For comment on contingent fees in domestic 
relations actions, see 62 N.C.L. Rev. 381 (1984). 

For article, “The Professional Degree as Mar- 
ital Property Under North Carolina’s Equitable 
Distribution Statute,” see 6 Campbell L. Rev. 
101 (1984). 

For article, “Divisibility of Advanced Degrees 
in North Carolina — An Examination and Pro- 
posal,” see 15 N.C. Cent. L.J. 1 (1984). 

For comment, “Time Sharing: The North 
Carolina General Assembly’s Response to Own- 

-ership of Time Share Contracts,” see 15 N.C. 
Cent. L.J. 56 (1984). 

For note, “The Validity of Foreign Divorce 
Decrees in North Carolina,” see 20 Wake Forest 
L. Rey. 765 (1984). 
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For 1984 survey, “Property Settlement or 
Separation Agreement: Perpetuating the Con- 
fusion,” see 63 N.C.L. Rev. 1166 (1985). 

For 1984 survey, “Equitable Distribution 
Without Consideration of Marital Fault,” see 63 
N.C.L. Rev. 1204 (1985). 

For 1984 survey, “The Brief Death of Alien- 
ation of Affections and Criminal Conversation 
in North Carolina,” see 63 N.C.L. Rev. 1317 
(1985). 

For note, “The Contingent Fee Contract in 
Domestic Relations Cases,” see 7 Campbell L. 
Rey. 427 (1985). 

For comment, “The Wedding Veil or the Cor- 
porate Veil?: Appreciation of Close Corporation 
Stock Under North Carolina’s Equitable Distri- 
bution Law,” see 15 N.C. Cent. L.J., 213 (1985). 

For note on contractual agreements as a 
means of avoiding equitable distribution, in 
light of Buffington v. Buffington, 69 N.C. App. 
483, 317 S.E.2d 97 (1984), see 21 Wake Forest 
L. Rev. 213 (1985). 

For note, “North Carolina’s Equitable Distri- 
bution Statute: Recent Developments,” see 64 
N.C.L. Rev. 1395 (1986). 

For note, “Branch Banking & Trust Co. v. 
Wright — Creditors’ Rights to Entireties Prop- 
erty Awarded to Nondebtor Spouse Upon Di- 
vorce,” see 64 N.C.L. Rev. 1471 (1986). 

For article, “The Partnership Ideal: The De- 
velopment of Equitable Distribution in North 
Carolina,” see 65 N.C.L. Rev. 195 (1987). 

For 1987 note on equitable distribution law 
as it relates to personal injury awards in di- 
vorce actions, see 65 N.C.L. Rev. 1332 (1987). 

For note on the continued prohibition of con- 
tingency fees in divorce actions, see 65 N.C.L. 
Rev. 1378 (1987). 

For article, “The Equitable Distribution of 
Professional Degrees upon Divorce in North 
Carolina,” see 10 Campbell L. Rev. 69 (1987). 

For note, the valuation of a professional prac- 
tice in equitable distribution, in light of 75 N.C. 
App. 414, 331 S.E.2d 266, disc. rev. denied, 314 
N.C. 548, 335 S.E.2d 316 (1985), see 22 Wake 
Forest L. Rev. 327 (1987). 

For note relating to revocation of the marital 
presumption and adoption of the analytic ap- 
proach to the classification of personal] injury 
settlements, in light of Johnson v. Johnson, 317 
N.C. 437, 346 S.E.2d 430 (1986), see 22 Wake 
Forest L. Rev. 931 (1987). 

For note on separation agreements, see 66 
N.C.L. Rev. 1254 (1988). 

For note on post-separation sexual inter- 
course precluding enforcement of agreement 
requiring parties to live separate and apart, see 
11 Campbell L. Rev. 73 (1988). 

For article, “Increases in Separate Property 
and the Evolving Marital Partnership,” see 24 
Wake Forest L. Rev. 239 (1989). 

For note, “McLean v. McLean: North Caro- 
lina Adopts the Gift Presumption in Equitable 
Distribution,” see 68 N.C. L. Rev. 1269 (1990). 

For article, “Semantics as Jurisprudence: 
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The Elevation of Form Over Substance in the 
Treatment of Separation Agreements in North 
Carolina,” see 69 N.C.L. Rev. 319 (1991). 

For note, “Post-Separation Failure to Sup- 
port a Dependent Spouse as a Sole Ground for 
Alimony Despite the Absence of Marital Mis- 
conduct Before Separation — Brown v. Brown,” 
see 15 Campbell L. Rev. 333 (1993). 

For Survey of Developments in North Caro- 
lina Law (1992), see 71 N.C.L. Rev. 1893 (1993). 

For note, “Kuder v. Schroeder: The North 
Carolina Court of Appeals Holds That a Profes- 
sional Education Is Not Within the Spousal 
Duty of Support,” see 72 N.C.L. Rev. 1784 
(1994). 

For note, “Family Law — Equitable Distribu- 
tion — Brown v. Brown, 112 N.C. App. 15, 434 
S.E.2d 873 (1993),” see 72 N.C.L. Rev. 1801 
(1994). 

For note, “The Diploma Dilemma: An Inequi- 
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table Result Under North Carolina’s Equitable 
Distribution Statute — Kuder v. Schroeder,” see 
17 Campbell L. Rev. 361 (1995). 

For survey, “Termination of Lump Sum Ali- 
mony upon the Remarriage of a Dependent 
Spouse: Potts v. Tutterow,” see 73 N.C.L. Rev. 
2432 (1995). 

For article, “Giving Credit Where Credit is 
Due: North Carolina Recognizes Custodial Ob- 
ligations as a Factor in Determining Alimony 
Entitlements,” see 74 N.C.L. Rev. 2128 (1996). 

For article, “A Spouse’s Right to Control As- 
sets During Marriage: Is North Carolina Living 
in the Middle Ages?,” see 18 Campbell L. Rev. 
203 (1996). 

For 1997 legislative survey, see 20 Campbell 
L. Rev. 459. 

For an article on the creation of a new cate- 
gory of property — divisible property — in 
divorce law, see 76 N.C.L. Rev. 2017 (1998). 


CASE NOTES 


= 


. General Consideration. 
IJ. Marital and Separate Property. 
A. In General. 
B. Marital Property Generally. 
C. Separate Property Generally. 
D. Professional and Business Licenses. 
KE. Pension and Retirement Benefits. 
III. Distribution of Property. 
A. In General. 
B. Factors to Be Considered. 
C. Distributive Awards. 
IV. Valuation of Property. 
V. Agreements. 
VI. Alimony and Child Support. 
. Transfer of Title. 
. Findings of Court. 
IX. Rights Created by Subsection (k). 


X. Discretion of Trial Court and Appellate Review. 


XI. Attorneys’ Fees. 


I. GENERAL CONSIDERATION. 


Constitutionality. — This section is not 
unconstitutionally vague. Ellis v. Ellis, 68 N.C. 
App. 634, 315 S.E.2d 526 (1984). 

Legislative Intent. — In enacting the equi- 
table distribution statute, the General Assem- 
bly intended to avoid taxable events which 
would chill the use of equitable distribution. 
Lawing v. Lawing, 81 N.C. App. 159, 344 S.E.2d 
100 (1986). 

The legislature did not intend the Equitable 
Distribution Act to apply solely to property 
acquired on or after the effective date of the act 
or its amendments. Armstrong v. Armstrong, 
322 N.C. 396, 368 S.E.2d 595 (1988). 

Only married persons are afforded the pro- 
tections of this statute; therefore, the Court of 
Appeals would not expand the legislature’s 


clear definition of marital property to include 
property acquired prior to marriage. Mclver v. 
Mclver, 92 N.C. App. 116, 374 S.E.2d 144 
(1988). 

No Right to Jury Trial in Equitable Dis- 
tribution Action. — No right to bring an 
action for equitable distribution of marital 
property existed prior to the adoption of the 
equitable distribution statutes, this section and 
§ 50-21, and the language of the statutes them- 
selves create no new right to trial by jury; 
therefore, there is no right to trial by jury for 
such an action under the Constitution of North 
Carolina. Kiser v. Kiser, 325 N.C. 502, 385 
S.E.2d 487 (1989). 

This section sets forth reasonably clear 
guidelines and definitions for courts to in- 
terpret and administer it uniformly and in 
accordance with the legislative intent. Ellis v. 


262 


§50-20 


Ellis, 68 N.C. App. 634, 315 S.E.2d 526 (1984). 

Same Rules to Apply to Both Spouses. — 
With the enactment of this section the legisla- 
ture indicated its view that the same rules 
should apply to both spouses in determining 
ownership of property. Mims v. Mims, 305 N.C. 
41, 286 S.E.2d 779 (1982). 

This section is a remedial statute enacted 
to ensure a fairer distribution of marital assets 
than under common-law rules. Wade v. Wade, 
72 N.C. App. 372, 325 S.E.2d 260, cert. denied, 
313 N.C. 612, 330 S.E.2d 616 (1985). 

Separate Trials for Divorce and Distri- 
bution. — The trial court’s order granting the 
plaintiff’s motion for separate trials of his claim 
for absolute divorce and the defendant’s claim 
for equitable distribution of the marital prop- 
erty did not constitute an abuse of discretion, 
nor did it prejudice the defendant’s substantial 
rights. Sharp v. Sharp, 84 N.C. App. 128, 351 
S.E.2d 799 (1987). 

Section 52-4 is not inconsistent with or 
repugnant to this section. Johnson v. 
Johnson, 317 N.C. 437, 346 S.E.2d 430 (1986). 

Section 52-4 governs legal interests in prop- 
erty during an ongoing marriage, while this 
section governs its disposition after divorce. 
Johnson v. Johnson, 317 N.C. 437, 346 S.E.2d 
430 (1986). 

Trial judge is required to conduct a 
three-stage analysis in order to equitably 
distribute the marital assets. He must first 
ascertain, upon appropriate findings of fact, 
what is marital property; then determine the 
net market value of the marital property as of 
the date of separation; and finally, make an 
equitable distribution between the parties. 
Willis v. Willis, 86 N.C. App. 546, 358 S.E.2d 
571 (1987). 

In applying our equitable distribution stat- 
utes, the trial court must follow a three-step 
procedure: (1) classification, (2) evaluation and 
(3) distribution. Seifert v. Seifert, 82 N.C. App. 
329, 346 S.E.2d 504 (1986), aff'd, 319 N.C. 367, 
354 S.E.2d 506 (1987). 

Equal division of marital property is 
favored by public policy behind the Equita- 
ble Distribution Act. Weaver v. Weaver, 72 N.C. 
App. 409, 324 S.E.2d 915 (1985), overruled in 
part on other grounds, Armstrong v. Armstrong, 
322 N.C. 396, 368 S.E.2d 595 (1988). 

One policy underlying the Equitable 
Distribution Act is to wind up the marriage 
and distribute the marital property fairly with 
as much certainty and finality as possible. 
Lawing v. Lawing, 81 N.C. App. 159, 344 S.E.2d 
100 (1986). 

Public policy of this State is that equita- 
ble distribution of property shall follow a 
decree of absolute divorce. Hendrix v. 
Hendrix, 67 N.C. App. 354, 313 S.E.2d 25 
(1984). 

But Written Agreement Between the 
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Parties Is an Alternative. — It is North 
Carolina’s public policy that an equitable dis- 
tribution of property shall follow a decree of 
absolute divorce. However, a resort to the equi- 
table distribution law is not the only recognized 
way for married people to dispose of their 
marital property. An alternative is in § 50- 
20(d). Case v. Case, 73 N.C. App. 76, 325 S.E.2d 
661, cert. denied, 313 N.C. 597, 330 S.E.2d 606 
(1985). See also, Hendrix v. Hendrix, 67 N.C. 
App. 354, 313 S.E.2d 25 (1984). 

Purpose of Section. — This section is de- 
signed to divide property equitably, based upon 
the relative positions of the parties at the time 
of the divorce, rather than on what they may 
have intended when the property was acquired. 
Mims vy. Mims, 305 N.C. 41, 286 S.E.2d 779 
(1982). 

This section’s primary focus is to devise a 
procedure for equitably distributing “marital,” 
as opposed to “separate,” property upon disso- 
lution of the marriage. Mims v. Mims, 305 N.C. 
41, 286 S.E.2d 779 (1982). 

This section reflects a trend nationwide 
towards recognizing marriage as a partnership, 
a shared enterprise to which both spouses 
make valuable contributions, albeit often in 
different ways. Loeb v. Loeb, 72 N.C. App. 205, 
324 S.E.2d 33 (1985), overruled in part on other 
grounds, Armstrong v. Armstrong, 322 N.C. 
396, 368 S.E.2d 595 (1988). 

Equitable distribution reflects the idea 
that marriage is a partnership enterprise 
to which both spouses make vital contributions 
and which entitles the homemaker spouse to a 
share of the property acquired during the rela- 
tionship. White v. White, 312 N.C. 770, 324 
S.E.2d 829 (1985). 

A spouse’s vested right to equitable dis- 
tribution of marital property does not cre- 
ate a property right in marital property, nor 
does separation create a lien on specific marital 
property in favor of the spouse. Hearndon vy. 
Hearndon, — N.C. App. —, 510 S.E.2d 183 
(1999). 

Effect of Section. — This section was en- 
acted in recognition of marriage as a partner- 
ship, economic and otherwise, to which both 
parties contribute, either directly or indirectly. 
By enacting this section, the Legislature 
granted courts the power to consider factors 
other than legal title in distributing the marital 
assets upon the dissolution of the marriage, 
thereby permitting the courts to make an equi- 
table distribution which effects a return to each 
party of that which he or she contributed to the 
marriage. Hinton v. Hinton, 70 N.C. App. 665, 
321 S.E.2d 161 (1984). 

Section Is Applicable Only to Divorce 
Actions Filed on or After October 1, 1981. 
— The Equitable Distribution Act was enacted 
in 1981 and made applicable only when the 
action for an absolute divorce is filed on or after 
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October 1, 1981. Talent v. Talent, 76 N.C. App. 
545, 3384 S.E.2d 256 (1985). 

As to history and purposes of the Equi- 
table Distribution Act, see White v. White, 
312 N.C. 770, 324 S.E.2d 829 (1985). 

For a case applying subsection (c) prior 
to its amendment, effective October 1, 1991, 
in upholding equitable distribution, see Munn 
v. Munn, 112 N.C. App. 151, 485 S.E.2d 74 


(1993). 
Jurisdiction Must Meet Minimum Con- 
tacts Standard. — In an equitable distribu- 


tion action, the court is exercising jurisdiction 
over the interests of persons in property and 
not over a status of the parties. Exercise of this 
jurisdiction must meet the minimum contacts 
standard. Carroll v. Carroll, 88 N.C. App. 453, 
363 S.E.2d 872 (1988). 

Personalty in State Is Not Sufficient to 
Confer Jurisdiction. — The fact that there 
exists some personal property in North Caro- 
lina in which a nonresident defendant may 
have an interest because of the equitable dis- 
tribution statute is not alone sufficient to estab- 
lish jurisdiction over defendant or his property. 
Carroll v. Carroll, 88 N.C. App. 453, 363 S.E.2d 
872 (1988). 

Jurisdiction Not Shown. — Where defen- 
dant had not lived in North Carolina during 
any part of the parties’ marriage, although 
certain property of the parties was located in 
North Carolina, and there was no indication of 
any action by defendant purposefully directed 
towards this state, the trial court lacked juris- 
diction over defendant and his property for 
equitable distribution purposes and therefore 
could not properly determine the equitable dis- 
tribution claim. Carroll v. Carroll, 88 N.C. App. 
453, 363 S.E.2d 872 (1988). 

Jurisdiction of Bankruptcy Court. — A 
claim for equitable distribution is a claim 
against property of the estate and therefore 
within the jurisdiction of the bankruptcy court. 
Perlow v. Perlow, 128 Bankr. 412 (E.D.N.C. 
1991). 

An equitable distribution action can be a 
“claim” under the bankruptcy code. Hearndon v. 
Hearndon, — N.C. App. —, 510 S.E.2d 183 
(1999). 

Right to Equitable Distribution Must Be 
Asserted Before Final Divorce. — Under 
§ 50-11, a judgment of absolute divorce de- 
stroys the right to equitable distribution unless 
the right is asserted prior to judgment of abso- 
lute divorce. Howell v. Howell, 321 N.C. 87, 361 
S.E.2d 585 (1987). 

Heirs of wife’s deceased husband were 
necessary parties to equitable distribu- 
tion action in which husband’s administrator 
had been substituted as defendant, and they 
were properly added as parties defendant. 
Swindell v. Lewis, 82 N.C. App. 423, 346 S.E.2d 
237 (1986). 
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Rights of Creditors Without Notice. — 
Legislative intent is that rights of creditors 
without notice be protected in the equitable 
distribution of real property. Branch Banking & 
Trust Co. v. Wright, 74 N.C. App. 550, 328 
S.E.2d 840 (1985). 

The trial court did not abuse its discre- 
tion in denying defendant’s motion for a 
compulsory reference in an equitable distri- 
bution proceeding. Vick v. Vick, 80 N.C. App. 
697, 343 S.E.2d 245, cert. denied, 317 N.C. 341, 
346 S.E.2d 149 (1986). 

Trial court erred in granting defendant 
wife’s motion to be “relieved of the effect” 
of a divorce judgment solely to the extent 
that the judgment barred her claim for equita- 
ble distribution. Howell v. Howell, 321 N.C. 87, 
361 S.E.2d 585 (1987). 

Claim to Property Was Not Notice of 
Equitable Distribution Claim. — In divorce 
case, defendant’s answer asserting a claim to 
an interest in a specific piece of property, or to 
proceeds in plaintiff’s possession flowing from 
defendant’s interest in that piece of property, 
was not sufficient to put plaintiff on notice that 
he was asserting a claim for equitable distribu- 
tion under this section. Goodwin v. Zeydel, 96 
N.C. App. 670, 387 S.E.2d 57 (1990). 

Attorneys’ fees are not recoverable from 
the other spouse in an action for equitable 
distribution, so that, in a combined action, the 
fees awarded must be attributable to work by 
the attorneys on the divorce, alimony and child 
support actions. Patterson v. Patterson, 81 N.C. 
App. 255, 343 S.E.2d 595 (1986). 

Actions for Breach of Fiduciary Duty, 
Unjust Enrichment, and Marital Destruc- 
tion Are Not Maintainable Against Former 
Spouse. — A spouse or former spouse may not 
maintain actions against the other spouse for 
breach of fiduciary duty, unjust enrichment, 
and intentional marital destruction, all per- 
taining to the marital relationship and its dis- 
solution either in an equitable distribution pro- 
ceeding, or other proceedings. Smith v. Smith, 
113 N.C. App. 410, 438 S.E.2d 457, cert. denied, 
336 N.C. 74, 445 S.E.2d 37 (1994). 

Power of Court Upon Finding of Con- 
tempt. — Upon a finding of contempt, in situ- 
ations where original order requires transfer of 
property (including intangible property such as 
that represented by stock certificates), the trial 
court has authority to order contemnor to 
transfer said property as a condition of purging 
contempt, but does not have authority to re- 
quire contemnor to pay compensatory damages 
incurred as a result of his noncompliance with 
original order. Hartsell v. Hartsell, 99 N.C. App. 
380, 393 S.E.2d 570 (1990). 

But the contempt power of the district 
court includes the authority to require 
one to pay attorneys’ fees in order to purge 
himself from a previous order of contempt for 


264 


§50-20 


failing and refusing to comply with an equita- 
ble distribution order. Conrad v. Conrad, 82 
N.C. App. 758, 348 S.E.2d 349 (1986). 

Applied in Dixon v. Dixon, 62 N.C. App. 744, 
303 S.E.2d 606 (1983); Crumbley v. Crumbley, 
70 N.C. App. 148, 318 S.E.2d 525 (1984); Brown 
v. Brown, 72 N.C. App. 332, 324 S.E.2d 287 
(1985); Phillips v. Phillips, 73 N.C. App. 68, 326 
S.E.2d 57 (1985); Dusenberry v. Dusenberry, 73 
N.C. App. 177, 326 S.E.2d 65 (1985); Appelbe v. 
Appelbe, 76 N.C. App. 391, 333 S.E.2d 312 
(1985); Hill v. Hill, 94 N.C. App. 474, 380 S.E.2d 
540 (1989); Swilling v. Swilling, 99 N.C. App. 
551, 393 S.E.2d 303 (1990); Christensen v. 
Christensen, 107 N.C. App. 431, 420 S.E.2d 469 
(1992); Albritton v. Albritton, 109 N.C. App. 36, 
426 S.E.2d 80 (1993); Wilkins v. Wilkins, 111 
N.C. App. 541, 482 S.E.2d 891 (1993); Leighow 
v. Leighow, 120 N.C. App. 619, 463 S.E.2d 290 
(1995); Becker v. Becker, 127 N.C. App. 409, 489 
S.E.2d 909 (1997); Atkinson v. Chandler, 130 
N.C. App. 561, 504 S.E.2d 94 (1998). 

Quoted in Mims v. Mims, 305 N.C. 41, 286 
S.E.2d 779 (1982); Halverson v. Halverson, 151 
Bankr. 358 (M.D.N.C. 1993). 

Stated in Burmann v. Burmann, 64 N.C. 
App. 729, 308 S.E.2d 101 (1983); Broome vy. 
Broome, 112 N.C. App. 823, 436 S.E.2d 918 
(1993). 

Cited in Myers v. Myers, 61 N.C. App. 748, 
301 S.E.2d 522 (1983); Myers v. Myers, 62 N.C. 
App. 291, 302 S.E.2d 476 (1983); Cator v. Cator, 
70 N.C. App. 719, 321 S.E.2d 36 (1984); Will- 
iams v. Williams, 72 N.C. App. 184, 323 S.E.2d 
463 (1984); Blount v. Blount, 72 N.C. App. 193, 
323 S.E.2d 738 (1984); McIntosh v. McIntosh, 
74 N.C. App. 554, 328 S.E.2d 600 (1985); Gebb 
v. Gebb, 77 N.C. App. 309, 335 S.E.2d 221 
(1985); Bruce v. Bruce, 79 N.C. App. 579, 339 
S.E.2d 855 (1986); Basinger v. Basinger, 80 
N.C. App. 554, 342 S.E.2d 549 (1986); North 
Carolina Baptist Hosps. v. Harris, 319 N.C. 
347, 354 S.E.2d 471 (1987); Collar v. Collar, 86 
N.C. App. 109, 356 S.E.2d 405 (1987); Lefler v. 
Lefler, 91 N.C. App. 286, 371 S.E.2d 287 (1988); 
Lee v. Lee, 93 N.C. App. 504, 378 S.E.2d 554 
(1989); Shook v. Shook, 95 N.C. App. 578, 383 
S.E.2d 405 (1989); Lowry v. Lowry, 99 N.C. App. 
246, 393 S.E.2d 141 (1990); Hartsell v. Hartsell, 
99 N.C. App. 380, 393 S.E.2d 570 (1990); State 
v. Morris, 103 N.C. App. 246, 405 S.E.2d 351 
(1991); Lemons v. Lemons, 103 N.C. App. 492, 
406 S.E.2d 8 (1991); Smith v. Smith, 104 N.C. 
App. 788, 411 S.E.2d 197 (1991); Topper v. 
Topper, 105 N.C. App. 239, 412 S.E.2d 173 
(1992); Sonek v. Sonek, 105 N.C. App. 247, 412 
S.E.2d 917 (1992); Gilbert v. Gilbert, 111 N.C. 
App. 233, 481 S.E.2d 805 (1993); King v. King, 
112 N.C. App. 92, 434 S.E.2d 669 (1993); Hunt 
v. Hunt, 112 N.C. App. 722, 486 S.E.2d 856 
(1993); King v. King, 114 N.C. App. 454, 442 
S.E.2d 154 (1994); Diggs v. Diggs, 116 N.C. App. 
95, 446 S.E.2d 873, cert. denied, 338 N.C. 515, 
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452 S.E.2d 809 (1994); Stanley v. Stanley, 118 
N.C. App. 311, 454 S.E.2d 701 (1995); Loving v. 
Loving, 118 N.C. App. 501, 455 S.E.2d 885 
(1995); Forsyth Mem. Hosp. v. Chisholm, 342 
N.C. 616, 467 S.E.2d 88 (1996); Holterman v. 
Holterman, 127 N.C. App. 109, 488 S.E.2d 265 
(1997); Weatherford v. Keenan, 128 N.C. App. 
178, 493 S.E.2d 812 (1997); Vann v. Vann, 128 
N.C. App. 516, 495 S.E.2d 370 (1998). 


II. MARITAL AND SEPARATE 
PROPERTY. 


A. In General. 


North Carolina recognizes the dual na- 
ture of property acquired with both mar- 
ital and separate assets. This approach has 
generally been referred to as the source of 
funds theory. Wade v. Wade, 72 N.C. App. 372, 
325 S.E.2d 260, cert. denied, 313 N.C. 612, 330 
S.E.2d 616 (1985). 

Property can have a dual nature, and can be 
classified as part separate and part marital. 
This approach takes into account the active 
appreciation of separate property which often 
results from contributions made by one or both 
spouses. Nix v. Nix, 80 N.C. App. 110, 341 
S.E.2d 116 (1986). 

Dual Nature of Property Shown. — De- 
fendant’s interest in financial corporation was 
of a dual nature, having both a marital prop- 
erty and a separate property component. Smith 
v. Smith, 111 N.C. App. 460, 433 S.E.2d 196, 
petition denied as to additional issues, 335 N.C. 
177, 488 S.E.2d 202 (1993), rev’d on other 
grounds, 336 N.C. 575, 444 S.E.2d 420 (1994). 

Three-Step Analysis of Equitable Distri- 
bution. — A trial judge is required to conduct a 
three-step analysis when making an equitable 
distribution of the marital assets. These steps 
are: (1) To determine which property is marital 
property, (2) to calculate the net value of the 
property, fair market value less encumbrances, 
and (3) to distribute the property in an equita- 
ble manner. Beightol v. Beightol, 90 N.C. App. 
58, 367 S.E.2d 347, cert. denied, 323 N.C. 171, 
373 S.E.2d 104 (1988). 

The requirements that the trial court (1) 
classify and value all property of the parties, 
both separate and marital, (2) consider the 
separate property in making a distribution of 
the marital property, and (3) distribute the 
marital property necessarily exist only when 
evidence is presented to the trial court which 
supports the claimed classification, valuation 
and distribution. Miller v. Miller, 97 N.C. App. 
77, 387 S.E.2d 181 (1990). 

There may be both marital and separate 
ownership interests in the same property. 
McLean v. McLean, 88 N.C. App. 285, 363 
S.E.2d 95 (1987), aff'd, 323 N.C. 5438, 374 
S.E.2d 376 (1988). 

Both legal and equitable interest in real 
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and personal property are subject to distri- 
bution under this. section. Upchurch v. 
Upchurch, 122 N.C. App. 172, 468 S.E.2d 61 
(1996), review denied, 343 N.C. 517, 472 S.E.2d 
26 (1996). — 

“Source of Funds” Rule as to When Prop- 
erty Is Acquired. — The Court of Appeals has 
adopted the source of funds rule, by which 
property is “acquired” as it is paid for, so that it 
may include both marital and separate owner- 
ship interests. Under the source of funds rule 
acquisition is an ongoing process. It does not 
depend upon inception of title, but upon mone- 
tary or other contributions made by one or both 
of the parties. McLeod v. McLeod, 74 N.C. App. 
144, 327 S.E.2d 910, cert. denied, 314 N.C. 331, 
333 S.E.2d 488 (1985). 

Under the source of the funds theory, when 
both the marital and separate estates contrib- 
ute assets towards the acquisition of property, 
each estate is entitled to an interest in the 
property in the ratio which its contribution 
bears to the total investment in the property. 
Thus, both the separate and marital estates 
receive a proportionate and fair return on their 
investments. Wade v. Wade, 72 N.C. App. 372, 
325 S.E.2d 260, cert. denied, 313 N.C. 612, 330 
S.E.2d 616 (1985). 

The courts have adopted a source of funds 
approach to distinguish marital and separate 
contributions to a single asset. Under the 
source of funds approach, each party retains as 
separate property the amount he contributed to 
purchase the property plus passive apprecia- 
tion in value. McLean v. McLean, 88 N.C. App. 
285, 363 S.E.2d 95 (1987), aff’d, 323 N.C. 543, 
374 S.E.2d 376 (1988). 

In applying the source of funds rule, the 
financial or other contributions by the marital 
and separate estates toward the acquisition of 
property must be identified and accounted for. 
Mclver v. McIver, 92 N.C. App. 116, 374 S.E.2d 
144 (1988). 

The trial court erred in using a source of 
funds approach to determine what portion of 
a tract of land was marital property as opposed 
to separate property; the source of funds anal- 
ysis is not applicable until the donor spouse has 
rebutted the gift presumption by clear, cogent 
and convincing evidence. Lawrence _ v. 
Lawrence, 100 N.C. App. 1, 394 S.E.2d 267 
(1990). 

“Source of Funds” Rule Is Applicable 
Even When Property Is Converted After 
Separation. — North Carolina has adopted 
the “source of funds” rule to determine whether 
and to what extent an asset is part of the 
marital estate. Even when property is con- 
verted after the date of separation, this rule 
continues to apply, and the dispositive question 
in determining if an asset is a marital asset 
remains whether the source of funds therefor 
were marital funds. Mauser v. Mauser, 75 N.C. 


CH. 50. DIVORCE AND ALIMONY 


§50-20 


App. 115, 330 S.E.2d 63 (1985); Freeman v. 
Freeman, 107 N.C. App. 644, 421 S.E.2d 623 
(1992). 

Only after determining the nature of the 
asset received by one spouse after separation, 
yet claimed by the other to be “marital proper- 
ty,” may a classification be made of that asset as 
between “marital” or “separate” property. 
Locklear v. Locklear, 92 N.C. App. 299, 374 
S.E.2d 406 (1988). 

Premarital Contributions. — Premarital 
contributions are relevant in an equitable dis- 
tribution proceeding, to the extent those contri- 
butions constitute separate property, entitling 
the contributing spouse to credit when property 
of mixed marital and separate character is 
distributed. McIver v. McIver, 92 N.C. App. 116, 
374 S.E.2d 144 (1988). 

For the purpose of classification of prop- 
erty, the marital estate is frozen as of the 
date of separation. While its components 
clearly may increase in value after separation 
and before distribution, no new property may 
be added to the marital estate after the date of 
separation. Becker v. Becker, 88 N.C. App. 606, 
364 S.E.2d 175 (1988). 

Debt, as well as assets, must be classified 
as marital or separate property; if the debt 
is classified as marital, the court must value 
the debt and distribute it pursuant to subsec- 
tion (c). Byrd v. Owens, 86 N.C. App. 418, 358 
S.E.2d 102 (1987); Rawls v. Rawls, 94 N.C. App. 
670, 381 S.E.2d 179 (1989). 

Medical debts incurred for the benefit of 
defendant’s child were not for the joint 
benefit of the parties and thus were not mari- 
tal debts. Crisp v. Crisp, 126 N.C. App. 625, 486 
S.E.2d 485 (1997), cert. granted, 347 N.C. 264, 
493 S.E.2d 744 (1997), aff’d in part, cert. dis- 
missed in part, 347 N.C. 659, 496 S.E.2d 379 
(1998). 

Reduction in Separate Debt Using Mar- 
ital Assets. — A reduction in the separate debt 
of a party to a marriage, caused by the expen- 
diture of marital funds, is, in the absence of an 
agreement to repay the marital estate, neither 
an asset nor a debt of the marital estate and 
such a reduction is properly considered as a 
distributional factor within the context of sub- 
division (c)(12). Adams v. Adams, 115 N.C. App. 
168, 443 S.E.2d 780 (1994). 

Debt incurred after the separation of the 
parties was not subject to equitable distribu- 
tion. Harrington v. Harrington, 110 N.C. App. 
782, 431 S.E.2d 240 (1993). 

The burden of proof is on the party 
seeking to classify a debt as marital. If the 
debt is classified as separate, the court must 
value it and then, pursuant to subdivision 
(c)(1), consider it in making a distribution. Byrd 
v. Owens, 86 N.C. App. 418, 358 S.E.2d 102 
(1987). 

The burden of proof is on the party claiming 


266 


§50-20 


that property is marital property to show by a 
preponderance of the evidence that the prop- 
erty: (1) was acquired by either spouse or both 
spouses; (2) during the marriage; (3) before the 
date of the separation of the parties; and (4) is 
presently owned. Caudill v. Caudill, — N.C. 
App. —, 509 S.E.2d 246 (1998). 

Showing That Property Is Separate. — A 
spouse may challenge a claim that property is 
marital by showing by a preponderance of the 
evidence that the property: (1) was acquired by 
the spouse by bequest, devise, descent, or gift 
from a third party during the course of the 
marriage; or (2) was acquired by gift from the 
other spouse during the course of the marriage 
and the intent that it be separate property was 
stated in the conveyance; or (3) was acquired in 
exchange for separate property and no contrary 
intention that it be marital property was stated 
in the conveyance. Caudill v. Caudill, — N.C. 
App. —, 509 S.E.2d 246 (1998). 

Classification of Increases in Value to 
Separate Property — Burden of Proof. — 
Plaintiff, as the party claiming the increases in 
value to separate property to be marital, had 
the burden of showing by the preponderance of 
the evidence that the increases in value were 
marital property. Plaintiff met her burden by 
showing that all the increases in value were 
acquired by either or both spouses, were ac- 
quired during the course of the marriage, were 
acquired before the date of separation, and 
were presently owned. Accordingly, the burden 
shifted to the defendant to show by the prepon- 
derance of the evidence that the acquired in- 
creases in value to the properties were his 
separate property. Ciobanu v. Ciobanu, 104 
N.C. App. 461, 409 S.E.2d 749 (1991). 

If the party claiming the property to be 
separate and the party claiming the property to 
be marital both meet their burdens, then under 
the statutory scheme of N.C.G.S. subdivisions 
(b)(1) and (2) of this section, the property is 
excepted from the definition of marital property 
and is, therefore, separate property. This allo- 
cation of the burdens of proof is consistent with 
the General Assembly’s recent amendment to 
subsection (b)(1) establishing a rebuttable pre- 
sumption that property acquired between the 
dates of marriage and separation is marital 
property. Ciobanu v. Ciobanu, 104 N.C. App. 
461, 409 S.E.2d 749 (1991). 

Property acquired after separation of 
the parties is specifically excepted from the 
definition of marital property contained in sub- 
division (b)(1) of this section. However, prop- 
erty acquired in exchange for marital funds is 
considered marital property to the extent of the 
contribution even after separation. Peak v. 
Peak, 82 N.C. App. 700, 348 S.E.2d 353 (1986), 
decided under this section as it read in 1983. 

Use of Marital Property to Acquire Sep- 
arate Property After Separation. — The 
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fact that marital property was used to acquire 
other property after the date of the parties’ 
separation did not cause it to lose its marital 
character. The characterization of property as 
separate or marital depends not on whether it 
was acquired after the date of separation, but 
on whether the source of funds for its purchase 
was marital property or separate property. Tal- 
ent v. Talent, 76 N.C. App. 545, 334 S.E.2d 256 
(1985). 

Acquisition of Entireties Property in Ex- 
change for Separate Property. — When 
property titled by the entireties is acquired in 
exchange for separate property, the conveyance 
itself indicates the “contrary intention” to pre- 
serving separate property required by the stat- 
ute. Furthermore, when separate property is 
used as consideration to acquire entireties 
property, a gift of separate property to the 
marital estate is presumed, which is rebuttable 
by clear, cogent, and convincing evidence. 
Manes v. Harrison-Manes, 79 N.C. App. 170, 
338 S.E.2d 815 (1986). 

When property titled by the entireties is 
acquired in exchange for separate property, the 
conveyance itself indicates the “contrary inten- 
tion” to preserving separate property required 
by the statute. McLeod v. McLeod, 74 N.C. App. 
144, 327 S.E.2d 910, cert. denied, 314 N.C. 331, 
333 S.E.2d 488 (1985). 

Presumption of gift of property to which 
title is taken by the entirety is limited to 
real property acquired by both spouses, as 
tenants by the entirety, in exchange for the 
separate property of one of them. The presump- 
tion does not extend to jointly held personal 
property which is acquired in exchange for the 
separate property of one spouse, as to do so 
would seem to defeat the legislative intent of 
subdivision (b)(2) of this section. McLean v. 
McLean, 88 N.C. App. 285, 363 S.E.2d 95 
(1987)s aff?d, 323) N.C.) 543,. 374 S.E.2d¥376 
(1988). 

House Built with Marital Funds on 
Property Acquired Prior to Marriage. — 
By treating a house and lot as separate prop- 
erty solely because the house, built with mari- 
tal funds, was built on land acquired by defen- 
dant prior to the marriage, the court erred in 
classifying the property. Classification must be 
according to the statutory definitions of sepa- 
rate property and marital property. Cable v. 
Cable, 76 N.C. App. 134, 331 S.E.2d 765, cert. 
denied, 315 N.C. 182, 337 S.E.2d 856 (1985). 

Additions, etc., to Wife’s Real Property 
Made During Marriage. — That part of the 
real property (i.e., house and water-front area) 
consisting of the unimproved property owned 
by the wife prior to marriage should have been 
characterized as separate, and that part of the 
property consisting of the additions, alterations 
and repairs provided during marriage should 
have been considered marital in nature and the 
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marital estate was entitled to proportionate 
return of its investment. Lawrence vy. 
Lawrence, 75 N.C. App. 592, 331 S.E.2d 186, 
cert. denied, 314 N.C. 541, 3385 S.E.2d 18 
(1985). 

Findings Required as to Debts Incurred 
During Marriage. — Where trial court failed 
to make adequate findings regarding the actual 
use of proceeds from a debt husband and wife 
incurred jointly, the findings were inadequate 
to determine whether the debt was marital or 
separate property; therefore, the case was re- 
manded for further factual findings on the 
issue. Rawls v. Rawls, 94 N.C. App. 670, 381 
S.E.2d 179 (1989). 

Marital Investment of Mortgage Pay- 
ments. — Where marital home was purchased 
by wife before the marriage and remained in 
her name only, and the marital estate invested 
$9,900 into the home by way of mortgage pay- 
ments during the marriage, while the separate 
estate vested an amount not disclosed in the 
record, the trial judge should have divided the 
equity based on the proportion invested by the 
marital and separate estates, so as to deter- 
mine what percentage of the total investment 
in the property was marital and what was 
separate, and then award each estate a propor- 
tionate return on its investment. Willis v. 
Willis, 85 N.C. App. 708, 355 S.E.2d 828, rev'd 
on other grounds, 86 N.C. App. 546, 358 S.E.2d 
571 (1987). 

Home Equity Derived from Wife’s Con- 
tribution. — Where wife’s contribution to mar- 
ital residence was a gift, and there was no 
statement of her intent that it be separate 
property, the proportion of the home equity 
derived from her contribution was marital 
property. Dewey v. Dewey, 77 N.C. App. 787, 
336 S.E.2d 451 (1985), cert. denied, 316 N.C. 
376, 344 S.E.2d 1 (1986). 

Effect of Dissolution of Tenancy by En- 
tirety. — Although conveyances from wife to 
husband dissolved tenancy by the entirety in 
the parcels of land and vested title thereto 
solely in the husband, as provided by § 39- 
13.3(c), husband nevertheless acquired title to 
the property thereunder, not by gift, but during 
the course of the marriage and before the 
parties separated, and property so acquired is 
ipso facto marital property. Thus, contrary to 
the husband’s contention, dissolving of the ten- 
ancy by entirety did not remove the property 
involved from the ambit of the Equitable Dis- 
tribution Act, and the trial judge did not err in 
finding and concluding otherwise. Beroth v. 
Beroth, 87 N.C. App. 93, 359 S.E.2d 512, cert. 
denied, 321 N.C. 296, 362 S.E.2d 778 (1987), 
overruled in part on other grounds, Armstrong 
v. Armstrong, 322 N.C. 396, 368 S.E.2d 595 
(1988). 

Fact that both names were on note, 
standing alone, was not sufficient to show an 
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intent to make a gift to the marital estate. 
McLean v. McLean, 88 N.C. App. 285, 363 
S.E.2d 95 (1987), ‘aff'd, 323 -N.C!"543, 374 
S.E.2d 376 (1988). 

Findings Needed to Determine Portion 
of Spouse’s Inheritance Constituting Mar- 
ital Property. — In order to determine what 
part of a spouse’s inherited interest in a corpo- 
ration constituted marital property, the trial 
court would be required to make findings as to: 
(1) the value of plaintiff’s minority interest at 
the time of inheritance; (2) the value of plain- 
tiff’s controlling interest at the date of separa- 
tion; (3) the difference between the two; and (4) 
the proportion of that difference that were due 
to active appreciation, i.e., attributable to 
funds, talent, or labor that were assets of the 
marital community. The resulting amount 
would be marital property subject to equitable 
distribution. McLeod v. McLeod, 74 N.C. App. 
144, 327 S.E.2d 910, cert. denied, 314 N.C. 331, 
333 S.E.2d 488 (1985). 

Property Acquired While Parties Cohab- 
ited Out-of-Wedlock. — It was error for the 
trial judge to classify as marital property any 
interest in property acquired before the parties 
were married but while they lived together. 
Mclver v. McIver, 92 N.C. App. 116, 374 S.E.2d 
144 (1988). 

Property Purchased in Anticipation of 
Marriage. — The sole fact that property was 
purchased in anticipation of marriage is not, in 
and of itself, sufficient to establish donative 
intent. Tiryakian v. Tiryakian, 91 N.C. App. 
128, 370 S.E.2d 852 (1988). 

Term “acquired” has a dynamic mean- 
ing, thus adopting the source of funds theory 
which recognizes that because property is ac- 
quired over time, it may have a dual nature and 
must therefore be designated according to 
whether the funds used for acquisition were 
marital or separate. Tiryakian v. Tiryakian, 91 
N.C. App. 128, 370 S.E.2d 852 (1988). 

Property Acquired During Marriage 
Prior to Effective Date of Equitable Distri- 
bution. — The fact that husband acquired 
property during marriage but prior to the effec- 
tive date of the Equitable Distribution Act does 
not mean that he also acquired a vested right in 
the law governing the disposition of property 
upon divorce which was in effect either at the 
time the property was acquired or at the time of 
his marriage. There is no such thing as a vested 
right in the continuation of an existing law. 
Armstrong v. Armstrong, 322 N.C. 396, 368 
S.E.2d 595 (1988). 7 

Classification of property must be sup- 
ported by the evidence and by appropriate 
findings of fact. McIver v. McIver, 92 N.C. App. 
116, 374 S.E.2d 144 (1988). 

Availability of Equitable Remedies Does 
Not Affect Classification of Property. — 
The potential availability of equitable reme- 
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dies—such as constructive trust, resulting 
trust, recovery in quantum meruit or quasi- 
contract—does not transform property ac- 
quired before marriage into marital property 
subject to equitable distribution under this 
section. McIver v. McIver, 92 N.C. App. 116, 374 
S.E.2d 144 (1988). 

Awards or settlements arising from a 
personal injury claim frequently are com- 
posed of many elements of recovery, some of 
which represent compensation for injury to, or 
loss of, marital property and some of which 
represent compensation for injury to separate 
property of the injured spouse. Personal injury 
recoveries may also include compensation for 
injury to the separate property of the non- 
injured spouse, such as the right of consortium, 
where such injuries have been properly alleged 
and proved. Johnson v. Johnson, 317 N.C. 437, 
346 S.E.2d 430 (1986). 

Proceeds representing a settlement recov- 
ered by a spouse upon a claim for his or her 
personal injuries sustained during the mar- 
riage of the parties may constitute marital 
property subject to distribution upon dissolu- 
tion of the marriage, depending on the purpose 
for which they were received. Johnson v. 
Johnson, 317 N.C. 437, 346 S.E.2d 430 (1986). 

Any part of an award compensating a non- 
injured spouse for loss of consortium is the 
separate property of the non-injured spouse. 
Lilly v. Lilly, 107 N.C. App. 484, 420 S.E.2d 492 
(1992). 

Although, based on his evidence, husband 
technically met his burden of proving that 
insurance proceeds from wife’s personal injury 
settlement were marital property, the charac- 
terization of a spouse’s personal injury settle- 
ment as marital or separate property depends 
on what the award was intended to replace. 
Lilly v. Lilly, 107 N.C. App. 484, 420 S.E.2d 492 
(1992). 

To the extent that an award replaces medical 
expenses, lost wages, or loss of earning capacity 
sustained during the marriage, it is marital 
property subject to equitable distribution. To 
the extent that the award replaces such eco- 
nomic loss occurring after separation, it is the 
separate property of the injured spouse. How- 
ever, if the party claiming that the award is 
marital, i.e., the noninjured spouse, shows by a 
preponderance of the evidence that the award 
was acquired by the injured spouse during the 
marriage and before separation, then the entire 
award will be marital property unless the other 
party proves by a preponderance that the 
award, or some portion of it, was to compensate 
for economic loss occurring after the date of 
separation and is therefore separate property. 
Freeman v. Freeman, 107 N.C. App. 644, 421 
S.E.2d 623 (1992). 

Wife was entitled to a claim against one-half 
of any monies which represented reimburse- 
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ment for husband’s lost wages prior to the 
parties’ separation and those reimbursing him 
for medical expenses incurred prior to separa- 
tion. Taylor v. Taylor, 92 N.C. App. 413, 374 
S.E.2d 644 (1988). 

Personal injury award is composed of 
three potential elements of damages: (1) 
Those compensating the injured spouse for pain 
and suffering, disability, disfigurement, or lost 
limbs; (2) those compensating for lost wages, 
lost earning capacity, and medical and hospital 
expenses; and (3) those compensating the non- 
injured spouse for loss of services or loss of 
consortium. The portion of an award represent- 
ing compensation for non-economic loss, i.e., 
personal suffering and disability, is the sepa- 
rate property of the injured spouse; the portion 
of an award representing compensation for eco- 
nomic loss, i.e., lost wages, loss of earning 
capacity during the marriage, and medical and 
hospital expenses paid out of marital funds, is 
marital property. Dunlap v. Dunlap, 85 N.C. 
App. 324, 354 S.E.2d 734 (1987). 

Gift From a Third Party. — A gift received 
by a spouse from a third party is the separate 
property of the receiving spouse. Friend- 
Novorska v. Novorska, 131 N.C. App. 508, 507 
S.E.2d 900 (1998). 

Distinction Between Active and Passive 
Appreciation. — There is a distinction be- 
tween active and passive appreciation of sepa- 
rate property, in that active appreciation refers 
to financial or managerial contributions of one 
of the spouses to the separate property during 
the marriage, while passive appreciation refers 
to enhancement of the value of separate prop- 
erty due solely to inflation, changing economic 
conditions or other such circumstances beyond 
the control of either spouse. O’Brien v. O’Brien, 
131 N.C. App. 411, 508 S.E.2d 300 (1998). 

Test for Active Increase. — If either or 
both of the spouses perform substantial ser- 
vices during the marriage which result in an 
increase in the value of an investment account, 
that increase is to be characterized as an active 
increase and classified as a marital asset. 
O’Brien v. O’Brien, 131 N.C. App. 411, 508 
S.E.2d 300 (1998). 

Workers’ compensation awards are clas- 
sified as either marital or separate property 
depending on what the award was intended to 
replace. Freeman v. Freeman, 107 N.C. App. 
644, 421 S.E.2d 623 (1992). 

The trial court erred in determining 
that the plaintiff converted certain mari- 
tal funds to her own use during the marriage 
and in treating the allegedly converted funds as 
part of the marital estate in making its equita- 
ble distribution order, as defendant did not 
prove that any of this money was used to 
purchase assets that were owned by either of 
the parties on the date of separation. Lawrence 
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v. Lawrence, 100 N.C. App. 1, 394 S.E.2d 267 
(1990). 

Refusal to Consider Evidence of Hus- 
band’s Conversion of Property After Sep- 
aration Held Error. — The trial court erred 
in refusing to consider evidence concerning the 
husband’s conversion of property (i.e., shares of 
stock) after the parties’ separation. The ruling 
was error regardless of whether the property 
was originally obtained with marital or sepa- 
rate funds. Mauser v. Mauser, 75 N.C. App. 115, 
330 S.E.2d 63 (1985). 

Court to Determine What Is Marital 
Property. — Subsection (a) of this section 
makes it incumbent upon the court to deter- 
mine what is marital property. Thomas v. Tho- 
mas, 102 N.C. App. 127, 401 S.E.2d 367 (1991). 

“Use and Possession” of Marital Asset. — 
It is plain on the face of this section that the 
provision for transfer of “the use and posses- 
sion” of a marital asset contemplates the trans- 
fer of an asset in kind; transferring the “use 
and possession” means that the spouse receiv- 
ing the transfer is entitled to hold the asset 
pending a final equitable distribution award 
and use it as it was meant to be used. Brown v. 
Brown, 112 N.C. App. 15, 4384 S.E.2d 873 
(1993). - 


B. Marital Property Generally. 


This section mandates a complete list- 
ing of marital property, and an order that 
fails to do so is fatally defective. Little v. Little, 
14, NCC App. 12, 327 SE 2d 285 (1985): 
Cornelius v. Cornelius, 87 N.C. App. 269, 360 
S.E.2d 703 (1987). 

“Acquired” as Used in Subdivision (b)(1). 
— A dynamic rather than static interpretation 
of the term “acquired” as used in subdivision 
(b)(1) will best serve to prevent inequity. Acqui- 
sition must be recognized as the ongoing pro- 
cess of making payment for property or contrib- 
uting to the marital estate rather than being 
fixed on the date that legal title to property is 
obtained. Wade v. Wade, 72 N.C. App. 372, 325 
S.E.2d 260, cert. denied, 313 N.C. 612, 330 
S.E.2d 616 (1985). 

“Vested” as Used in Subdivision (b)(1). — 
Vesting occurs when an employee has com- 
pleted the minimum terms of employment nec- 
essary to be entitled to receive retirement pay 
at some point in the future. Milam v. Milam, 92 
N.C. App. 105, 373 S.E.2d 459 (1988), cert. 
denied, 324 N.C. 247, 377 S.E.2d 755 (1989). 

“Presently owned” defined. — “Presently 
owned” under subsection (b)(1) refers to the 
date of separation, not the date of trial. 
Wornom v. Wornom, 126 N.C. App. 461, 485 
S.E.2d 856 (1997). 

The legislature’s decision not to provide 
by statute for a marital property presump- 
tion was deliberate. Johnson v. Johnson, 317 
N.C. 437, 346 S.E.2d 430 (1986). 
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Assets to Be Classified According to 
Proof. — Under our statutory scheme, without 
the aid of any presumption, assets, the classi- 
fication of which is disputed, must be labeled 
for equitable distribution purposes either as 
“marital” or “separate,” depending upon the 
proof presented to the trial court of the nature 
of those assets. Johnson v. Johnson, 317 N.C. 
437, 346 S.E.2d 430 (1986). 

Where plaintiff failed to meet his burden of 
proving that liability was marital, he could not 
later claim error in the trial court’s classifica- 
tion of the debt. Tucker v. Miller, 113 N.C. App. 
785, 440 S.E.2d 315 (1994). 

Joint Account. — Absent clear and convinc- 
ing evidence to the contrary, creation of a spou- 
sal joint account should as a matter of law 
imply consent by each spouse to the use by the 
other of funds from the account for purposes of 
sustaining the family or enhancing its standard 
of living. Spence v. Jones, 83 N.C. App. 8, 348 
S.E.2d 819 (1986). 

Separate Property Not “Transmuted” 
into Marital Property. — Insurance settle- 
ment, originally the separate property of wife, 
was not transmuted into marital property as a 
result of wife’s having deposited it into the 
parties’ joint checking account. Lilly v. Lilly, 
107 N.C. App. 484, 420 S.E.2d 492 (1992). 

Entireties Property Presumed to Be Gift 
to Marital Estate. — A presumption of a gift 
to the marital estate of entireties property is 
consistent with a public policy to further the 
intent of both parties as evidenced by their 
mutual agreement. When one party titles prop- 
erty jointly it is reasonable that the other party 
expects it to be an addition to marital property. 
To protect those expectations the property 
should be classified as marital unless the do- 
nor’s contrary intent was clearly brought to the 
attention of the donee. McLeod v. McLeod, 74 
N.C. App. 144, 327 S.E.2d 910, cert. denied, 314 
N.C. 331, 333 S.E.2d 488 (1985). 

While there was evidence that plaintiff’s 
grandmother intended checks written to plain- 
tiff and the checks written to defendant hus- 
band only as a gift to plaintiff, where the record 
was void of any evidence concerning plaintiff’s 
intent when placing those checks into property 
titled in the entireties, the trial court erred by 
finding that plaintiff did not intend to make a 
gift to the marital estate. Upon remand, the 
trial court could consider the individual contri- 
butions of separate property if it viewed those 
contributions as an appropriate factor under 
subdivision (c)(12). Hunt v. Hunt, 85 N.C. App. 
484, 355 S.E.2d 519 (1987). 

Presumption May Be Overcome by 
Clear, Cogent and Convincing Evidence. 
— Under common law, a deed conveying real 
estate to a husband and wife creates an estate 
by the entireties. However, title is not abso- 
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lutely controlling under the Equitable Distribu- 
tion Act. Joint title merely creates a rebuttable 
presumption of marital property, which may be 
overcome by clear, cogent, and convincing evi- 
dence of the third party donor’s contrary intent. 
Loeb v. Loeb, 72 N.C. App. 205, 324 S.E.2d 33 
(1985), overruled in part on other grounds, 
Armstrong v. Armstrong, 322 N.C. 396, 368 
S.E.2d 595 (1988). 

Where a spouse furnishing consideration 
from separate property causes property to be 
conveyed to the other spouse in the form of 
tenancy by the entireties, a presumption of a 
gift of separate property to the marital estate 
arises, which is rebuttable by clear, cogent, and 
convincing evidence. McLeod v. McLeod, 74 
N.C. App. 144, 327 S.E.2d 910, cert. denied, 314 
N.C. 331, 333 S.E.2d 488 (1985); McLean v. 
McLean, 88 N.C. App. 285, 363 S.E.2d 95 
(1987), aff'd, Garris v. Garris, 92 N.C. App. 467, 
374 S.E.2d 638 (1988). 

Presumption That Gifts Between 
Spouses Are Marital Property. — Provision 
of subdivision (b)(2) of this section that “prop- 
erty acquired by gift from the other spouse 
during the course of the marriage shall be 
considered separate property only if such an 
intention is stated in the conveyance” has been 
interpreted as creating a presumption that 
gifts between spouses are marital property. 
Dewey v. Dewey, 77 N.C. App. 787, 336 S.E.2d 
451 (1985), cert. denied, 316 N.C. 376, 344 
S.E.2d 1 (1986). 

Presumption of Use for Marital Pur- 
poses Overcome. — Findings, along with 
plaintiff’s testimony that he was unaware that 
defendant was converting funds, and defen- 
dant’s acknowledgment that she could not ac- 
count for $150,000 she spent were sufficient to 
overcome the presumption that the withdrawal 
of funds was with plaintiff’s consent and for 
marital purposes. Wornom v. Wornom, 126 N.C. 
App. 461, 485 S.E.2d 856 (1997). 

In order for property to be considered 
marital property it must be acquired be- 
fore date of separation and must be owned 
at date of separation. Foster v. Foster, 90 
N.C. App. 265, 368 S.E.2d 26 (1988), cert. 
denied, 324 N.C. 245, 376 S.E.2d 739 (1989). 

Marital property is valued as of the date 
of the parties’ separation. This valuation 
date is used to determine the equitable distrib- 
utive share of each party. However, where there 
is evidence of active or passive appreciation of 
the marital assets after that date, the court 
must consider such appreciation as a factor 
under subdivision (c)(11a) or (12), respectively. 
Mishler v. Mishler, 90 N.C. App. 72, 367 S.E.2d 
385, cert. denied, 323 N.C. 174, 373 S.E.2d 111 
(1988). 

The trial court must make a written 
finding of the passive or active character 
of post-separation appreciation and in that 
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context the trial court is not required to quan- 
tify the post-separation increase on each mari- 
tal asset as active or passive but must make 
ultimate findings of fact regarding the charac- 
ter of the total post-separation appreciation. 
Smith v. Smith, 336 N.C. 575, 444 S.E.2d 420 
(1994), 

Requiring trial courts to make ultimate find- 
ings of fact as to whether post-separation ap- 
preciation is active or passive will effectuate 
meaningful appellate review by informing ap- 
pellate judges as to how distributional factors 
were used. Smith v. Smith, 336 N.C. 575, 444 
S.E.2d 420 (1994). 

Passive Appreciation in Investment Ac- 
count. — Any appreciation of an investment 
account established with the wife’s separate 
funds was purely passive appreciation, and 
thus, appreciation was the wife’s separate prop- 
erty, where the spouses merely met with an 
investment advisor and chose among invest- 
ment alternatives. O’Brien v. O’Brien, 131 N.C. 
App. 411, 508 S.E.2d 300 (1998). 

Increase in Value of Separate Property 
Due to Active Appreciation Is Marital 
Property. — Subdivision (b)(2) of this section 
refers only to passive appreciation of separate 
property, such as that due to inflation, and not 
to active appreciation resulting from the contri- 
butions, monetary or otherwise, by one or both 
spouses. The increase in the value of separate 
property due to active appreciation, which oth- 
erwise would have augmented the marital es- 
tate, is marital property. Lawrence vy. 
Lawrence, 75 N.C. App. 592, 331 S.E.2d 186, 
cert. denied, 314 N.C. 541, 335 S.E.2d 18 
(1985). 

While an inherited interest in a closely-held 
corporation qualifies as separate property un- 
der the statute, any increase in its value due to 
active appreciation is marital property. McLeod 
v. McLeod, 74 N.C. App. 144, 327 S.E.2d 910, 
cert. denied, 314 N.C. 331, 333 S.E.2d 488 
(1985). 

An increase in value of separate property due 
to active appreciation, which otherwise would 
have augmented the marital estate, is marital 
property. Thus the marital partnership shares 
in increases in the value of property it has 
proportionately “acquired” in its own right. 
McLeod v. McLeod, 74 N.C. App. 144, 327 
S.E.2d 910, cert. denied, 314 N.C. 331, 333 
S.E.2d 488 (1985). 

Active appreciation of the value of separate 
property due to contributions of either spouse 
during marriage is nonetheless marital prop- 
erty, and therefore, is subject to equitable dis- 
tribution. Rogers v. Rogers, 90 N.C. App. 408, 
368 S.E.2d 412, cert. denied, 323 N.C. 366, 373 
S.E.2d 548 (1988). 

The post-separation appreciation of marital 
property must be treated as a distributional 
factor under subdivision (c)(1la) or (c)(12). 
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Mrozek v. Mrozek, 129 N.C. App. 48, 496 S.E.2d 
836 (1998). 

When a spouse uses separate property 
in the acquisition of property titled by the 
entireties, a gift to the marital estate is 
presumed; this presumption is rebuttable only 
by clear, cogent and convincing evidence that a 
gift was not intended. McLean v. McLean, 323 
N.C. 548, 374 S.E.2d 376 (1988). 

Bonus Payments. — A bonus based upon 
work performed during the marriage is not 
necessarily marital property. The bonus must 
also be vested. Edwards v. Edwards, 110 N.C. 
App. 1, 428 S.E.2d 834, cert. denied, 335 N.C. 
172, 486 S.E.2d 374 (1993). 

Vested Stock Options. — Stock options 
granted an employee by his or her employer 
which are exercisable upon the date of separa- 
tion or which may not be cancelled, and which 
may, therefore, be said to be vested as of the 
date of separation, are marital property. Hall v. 
Hall, 88 N.C. App. 297, 363 S.E.2d 189 (1987). 

With regard to failure of trial court to 
equally divide the marital debts, subdivi- 
sion (c)(1la) was not controlling where the 
payment of the marital debts in question was 
ordered as a part of the award of alimony 
pendente lite. Morris v. Morris, 90 N.C. App. 94, 
367 S.E.2d 408 (1988). 

Active Appreciation in Nonowned Real 
Property. — Where marital funds were ex- 
pended to make improvements upon the cou- 
ple’s nonowned dwelling, the improvements 
were an asset acquired by the parties during 
marriage; consequently, plaintiff was entitled 
to an equitable share in the insurance proceeds 
realized upon destruction of the premises. 
Locklear v. Locklear, 92 N.C. App. 299, 374 
S.E.2d 406 (1988). 

Improvements on Nonowned Property. 
— Parties had a marital property interest in 
premises owned by defendant’s parents arising 
from the improvements in the property accom- 
plished by the parties during their marriage. 
Locklear v. Locklear, 92 N.C. App. 299, 374 
S.E.2d 406 (1988). 

When a third party holds legal title to 
property which is claimed to be marital 
property, that third party is a necessary party 
to the equitable distribution proceeding, with 
their participation limited to the issue of the 
ownership of that property. Upchurch v. 
Upchurch, 122 N.C. App. 172, 468 S.E.2d 61 
(1996), review denied, 343 N.C. 517, 472 S.E.2d 
26 (1996). 

Taxes on Maritally Owned Property. — A 
debt incurred during marriage for the joint 
benefit of husband and wife is a marital debt, 
and taxes on maritally owned property is such 
a debt. Bowman v. Bowman, 96 N.C. App. 258, 
385 S.E.2d 155 (1989). 

Insurance proceeds intended as exclu- 
sive recompense for a spouse’s lost wages 
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and medical expenses are part of the marital 
estate subject to distribution. Little v. Little, 74 
N.C. App. 12, 327 S.E.2d 283 (1985). 

Wife was entitled to a proportionate re- 
turn on the $5,000 in marital funds which 
she contributed toward purchase of property. 
Peak v. Peak, 82 N.C. App. 700, 348 S.E.2d 353 
(1986), remanding for findings to determine the 
reasonableness of the court’s award. 

The trial court properly classified the 
parties’ residence as marital property, 
where the parties’ residence was titled in their 
names as entireties property, and the defen- 
dant did not come forward with clear, cogent, 
and convincing evidence to rebut the presump- 
tion created by the property being titled as 
entireties property. Thompson v. Thompson, 93 
N.C. App. 229, 377 S.E.2d 767 (1989). 

Since in an equitable distribution pro- 
ceeding, only marital property is subject 
to distribution by the court, the trial court 
was without authority to appoint the spouses 
as trustees of an educational fund belonging to 
the parties’ two children; further, the condition 
that the funds would be distributed to the 
children only after they complete four years of 
college is a creation of the court and one for 
which the trial court had no authority. 
Lawrence v. Lawrence, 100 N.C. App. 1, 394 
S.E.2d 267 (1990). 

Property Subject to Bankruptcy Pro- 
ceedings. — When a pending claim for equita- 
ble distribution concerns property whose status 
as marital is foreseeably a matter of some 
dispute, a former spouse cannot sit on her 
rights in bankruptcy, only to surface later and 
lay claim to that property after it had already 
been subjected to possible liquidation, attach- 
ment, or other manner of disposal. Walston v. 
Walston, 190 Bankr. 66 (E.D.N.C. 1995). 

Leased Car. — The trial court did not err in 
failing to classify, value, and distribute a leased 
Porsche as a marital asset, where after the 
separation date, defendant returned the car to 
the leasing company and received no money in 
return because he had no equity in it. Fox v. 
Fox, 103 N.C. App. 18, 404 S.E.2d 354 (1991). 

Goodwill of Corporation. — The trial 
court erred in concluding that the goodwill of 
the corporation was an asset unique to plaintiff 
and in finding 100% of the goodwill to be a 
marital asset. Using the uncontested value of 
the goodwill, the trial court should include that 
value as part of the valuation of the corpora- 
tion, calculate the portion of the corporation 
that is marital at 80%, and distribute accord- 
ingly. Tucker v. Miller, 113 N.C. App. 785, 440 
S.E.2d 315 (1994). 

Post-separation appreciation of a mari- 
tal asset is not marital property and there- 
fore cannot be distributed by the trial court. 
Such appreciation is a distributional factor 
which the court must consider in resolving 
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what division of the marital property would be 
equitable. Fox v. Fox, 114 N.C. App. 125, 441 
S.E.2d 613 (1994). 

A marital debt is one incurred, during the 
marriage and before the date of separation, by 
either or both spouses for the joint benefit of the 
parties. Huguelet v. Huguelet, 113 N.C. App. 
533, 439 S.E.2d 208, cert. denied, 336 N.C. 605, 
447 S.E.2d 392 (1994). 

Any debt incurred by one or both of the 
spouses after the date of separation to pay off a 
marital debt which exists on the date of sepa- 
ration is properly classified as a marital debt. 
Huguelet v. Huguelet, 113 N.C. App. 533, 439 
S.E.2d 208, cert. denied, 336 N.C. 605, 447 
S.E.2d 392 (1994). 

Separate debt cannot be distributed; how- 
ever, the trial court should consider such debt 
as a factor in deciding what constitutes an 
equitable division of the marital property. Fox 
v. Fox, 114 N.C. App. 125, 441 S.E.2d 613 
(1994). 


C. Separate Property Generally. 


Legislative Intent. — Subsection (b) ex- 
presses a clear legislative intent that separate 
property brought into the marriage or acquired 
by a spouse during the marriage be returned to 
that spouse, if possible, upon dissolution of the 
marriage. Friend-Novorska v. Novorska, 131 
N.C. App. 508, 507 S.E.2d 900 (1998). 

There is no requirement that spouse 
who owns separate property declare the 
intention that the property remain separate, 
or that the property for which separate prop- 
erty is exchanged be separate. Lewis v. Lewis, 
98 N.C. App. 138, 389 S.E.2d 638, cert. denied, 
327 N.C. 687, 399 S.E.2d 124 (1990). 

Separate property remains separate 
property when it is exchanged for other 
separate property unless the conveyance 
states a contrary intention. McLean v. McLean, 
88 N.C. App. 285, 363 S.E.2d 95 (1987), aff'd, 
323 N.C. 543, 374 S.B.2d 376 (1988). 

Property acquired in exchange for separate 
property is separate property, as is income 
derived from separate property and as are 
increases in the value of separate property. 
Caudill v. Caudill, — N.C. App. —, 509 S.E.2d 
246 (1998). 

Separate property is not subject to equi- 
table distribution. McLeod v. McLeod, 74 
N.C. App. 144, 327 S.E.2d 910, cert. denied, 314 
N.C. 331, 333 S.E.2d 488 (1985). 

And Must Be Returned to Spouse Who 
Owns It. — Separate property brought into the 
marriage or acquired by a spouse during the 
marriage must be returned to that spouse, if 
possible, upon dissolution of the marriage. 
Wade v. Wade, 72 N.C. App. 372, 325 S.E.2d 
260, cert. denied, 313 N.C. 612, 330 S.E.2d 616 
(1985). 
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Effect of Title. — Where land or personalty 
is purchased with the “separate property” of 
either spouse, it remains the “separate proper- 
ty” of that spouse, regardless of how the title is 
made. Mims v. Mims, 305 N.C. 41, 286 S.E.2d 
779. (1982). 

Passive Appreciation in Separate Prop- 
erty’s Value Is Separate Property. — Subdi- 
vision (b)(2) of this section, which classifies an 
increase in value of separate property as sepa- 
rate property, refers only to an increase due to 
passive appreciation, which does not deplete 
the marital state. McLeod v. McLeod, 74 N.C. 
App. 144, 327 S.E.2d 910, cert. denied, 314 N.C. 
331, 333 S.E.2d 488 (1985). 

Increases in value of separate property re- 
main separate property only to the extent that 
the increases are passive, as opposed to active 
appreciation resulting from the contributions of 
the parties during the marriage. Lawing v. 
Lawing, 81 N.C. App. 159, 344 S.E.2d 100 
(1986). 

No Active Appreciation In Value of Med- 
ical License. — Where plaintiff was unable to 
show an increase in the value of defendant’s 
medical license and the evidence tended to 
show that marital efforts led to the acquisition 
of the separate property rather than to an 
active increase in its value, the trial court did 
not err in refusing to value the active appreci- 
ation. Conway v. Conway, 131 N.C. App. 609, 
508 S.E.2d 812 (1998). 

No Difference Between Passive and Ac- 
tive Increases in Evaluating Contribu- 
tions. — For the purposes of evaluating contri- 
butions to the marital economy for equitable 
distribution, there is no difference between 
“passive” increases in separate property (inter- 
est, inflation) and “active” increases brought 
about by the labor of third parties for whom 
neither spouse has responsibility. Lawing v. 
Lawing, 81 N.C. App. 159, 344 S.E.2d 100 
(1986). 

Wife’s Contribution to Husband’s Sepa- 
rate Property. — Fact that wife’s contribu- 
tions to husband’s separate property, a beach 
condominium, consisted of those functions 
which a homemaker performs did not disentitle 
her from having the appreciation in the prop- 
erty’s value classified as marital property. 
Beightol v. Beightol, 90 N.C. App. 58, 367 
S.E.2d.347, cert. denied, 323 N.C. 171, 373 
S.E.2d 104 (1988). 

Courts have consistently recognized the 
interest acquired by the nontitled spouse 
in separately-owned property which in- 
creases in value due to the personal efforts of 
the nontitled spouse. Beightol v. Beightol, 90 
N.C. App. 58, 367 S.E.2d 347, cert. denied, 323 
N.C. 171, 373 S.E.2d 104 (1988). 

There is no rule of law which even intimates 
that a nontitled spouse should be penalized and 
not allowed a return on his or her investment 
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because the efforts expended were characteris- 
tic of those which a caring and loving spouse 
would have performed in any event. Beightol v. 
Beightol, 90 N.C. App. 58, 367 S.E.2d 347, cert. 
denied, 323 N.C. 171, 373 S.E.2d 104 (1988). 
Annuity and Bank Account. — As to an- 
nuity and bank account acquired in exchange 
for separate property of husband, there was no 
error in the trial court’s conclusion that the 
property remained the separate property of 
husband, where although husband added wife’s 
name to the bank account and annuity, the 
record disclosed no evidence of any intention 


that the funds would not remain his separate 


property. Manes v. Harrison-Manes, 79 N.C. 
App. 170, 338 S.E.2d 815 (1986). 

Separate Property Used to Pay Mort- 
gage. — Separate property in the sum of 
$8,983.37 acquired by wife from her mother, 
which was used to help pay the mortgage on the 
family residence held as tenants by the en- 
tirety, became marital property upon such use. 
Draughon v. Draughon, 82 N.C. App. 738, 347 
S.E.2d 871 (1986), cert. denied, 319 N.C. 103, 
353 S.E.2d 107 (1987). 

Where mortgage payments made after 
separation consisted entirely of defen- 
dant’s separate property, it would appear 
that defendant should be credited with at least 
the amount by which he decreased the princi- 
pal owed in the marital home. Hunt v. Hunt, 85 
N.C. App. 484, 355 S.E.2d 519 (1987). 

Despite fact that the plaintiff and the defen- 
dant shared custody of the children by alternat- 
ing their presence in the marital home during 
the couple’s separation, the court erred in fail- 
ing to credit plaintiff with paying the entire 
mortgage debt on the marital property as of the 
date of separation. Hendricks v. Hendricks, 96 
N.C. App. 462, 386 S.E.2d 84 (1989), cert. 
denied, 326 N.C. 264, 389 S.E.2d 113 (1990). 

The entireties conveyance itself suffi- 
ciently indicated the “contrary intention” 
under this section to preserving separate prop- 
erty. Thompson v. Thompson, 93 N.C. App. 229, 
377 S.E.2d 767 (1989). 

Separate Property Exchanged for Prop- 
erty Owned as Tenants by the Entireties. 
— Husband was presumed to have made gift of 
separate property to marital estate where sep- 
arate property was exchanged for residential 
lot which was owned by parties as tenants by 
the entireties without reservation of interest. 
Haywood v. Haywood, 106 N.C. App. 91, 415 
S.E.2d 565, cert. denied, 331 N.C. 553, 418 
S.E.2d 665 (1992), cert. denied, 331 N.C. 558, 
418 S.E.2d 666 (1992). 

House Bought with Proceeds of Sepa- 
rate Property. — The proceeds from the sub- 
sequent sale during marriage of a boat which 
husband had built before the marriage be- 
longed to him, as the source of those funds, the 
boat, was his; when the monies were then used 
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to construct husband’s and. wife’s house, the. 
house became the separate property of the 
husband, absent evidence that the home was 
taken by the entireties, or that husband made a 
gift of the house to his wife. Lewis v. Lewis, 98 
N.C. App. 138, 389 S.E.2d 638, cert. denied, 327 
N.C. 637, 399 S.E.2d 124 (1990). 

Storage of Separate Property in Joint 
Safety Deposit Box. — Gold coins that were 
acquired in exchange for the plaintiff’s sepa- 
rate property were the plaintiff’s separate 
property. That the plaintiff stored the coins in a 
joint safety deposit box was not an express 
contrary intention in the conveyance that the 
coins be considered to be marital property. 
Haywood v. Haywood, 106 N.C. App. 91, 415 
S.E.2d 565, cert. denied, 331 N.C. 5538, 418 
S.E.2d 665 (1992), cert. denied, 331 N.C. 558, 
418 S.E.2d 666 (1992). 

Where a $17,000 BMW was paid with 
$10,000 given to the husband by his grand- 
mother and deposited by him in a joint bank 
account, and there was no evidence of any 
donative intent, absent the deposit, $10,000 of 
the BMW purchase price should be considered 
the husband’s separate property. Tiryakian v. 
Tiryakian, 91 N.C. App. 128, 370 S.E.2d 852 
(1988). 

Where an automobile was purchased 
prior to marriage with a $7,000 down pay- 
ment by husband, and was titled to both 
husband and wife, and they both made pay- 
ments out of separate funds before marriage, 
and wife continued to make payments during 
separation, the automobile should not have 
been included as marital property in divorce 
proceedings but instead should have been ap- 
portioned pro rata to each estate (husband’s 
separate, wife’s separate, and marital). 
Tiryakian v. Tiryakian, 91 N.C. App. 128, 370 
S.E.2d 852 (1988). 

Nonvested Stock Options. — Stock op- 
tions granted to an employee by his or her 
employer which are not exercisable as of the 
date of separation and which may be lost as a 
result of events occurring thereafter are not 
vested, and should be treated as the separate 
property of the spouse for whom they may, 
depending upon circumstances, vest at some 
time in the future. Hall v. Hall, 88 N.C. App. 
297, 363 S.E.2d 189 (1987). 

Money in Separate Account. — In divorce 
proceeding, where defendant argued that be- 
cause her father gave money to her, and she 
deposited it in an account which was solely in 
her name, that the account should be classified 
as her separate property, however, the only 
evidence which was presented indicating dona- 
tive intent as to this gift was defendant’s testi- 
mony that “well, my daddy wants me to have 
this and I’m going to keep it separate,” defen- 
dant did not meet the burden of showing by a 
preponderance of the evidence that the account 
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met the definition of separate property. 
Johnson v. Johnson, 114 N.C. App. 589, 442 
S.E.2d 533 (1994). 

Inherited Funds Deposited in Joint Ac- 
count. — Funds deposited into a joint account 
were the separate property of the husband, 
where the funds were inherited from the hus- 
band’s mother even though he stated he in- 
tended to use part of the inheritance for marital 
purposes. Friend-Novorska v. Novorska, 131 
N.C. App. 508, 507 S.E.2d 900 (1998). 

Transmutation Doctrine Rejected. — 
The doctrine of transmutation is not recognized 
in this state, so that the mere commingling of 
marital funds with separate funds alone does 
not automatically transmute the separate prop- 
erty into marital property. O’Brien v. O’Brien, 
131 N.C. App. 411, 508 S.E.2d 300 (1998). 

Gifts to Spouse. — In equitable distribution 
cases, gifts to a spouse from the other spouse 
may be classified as separate property under 
subsection (b)(2). Milner v. Littlejohn, 126 N.C. 
App. 184, 484 S.E.2d 453 (1997). 

The party seeking to show its separate na- 
ture must show by the preponderance of the 
evidence that the gift was given with such and 
intention. Milner v. Littlejohn, 126 N.C. App. 
184, 484 S.E.2d 453 (1997). 

Checks from the wife’s aunt made out to the 
husband were the wife’s separate property, 
where in attempting to distribute her property 
to her beneficiaries to avoid inheritance taxes, 
the aunt sent two $10,000 checks to the hus- 
band but noted in a letter her intention that the 
checks were gifts for the wife. O’Brien v. 
O’Brien, 131 N.C. App. 411, 508 S.E.2d 300 
(1998). 


D. Professional and Business Licenses. 


Valuation of Professional Practice and 
Goodwill Generally. — In ordering an equi- 
table distribution of marital property, a court 
should make specific findings regarding the 
value of a spouse’s professional practice and the 
existence and value of its goodwill, and should 
clearly indicate the evidence on which its valu- 
ations are based, preferably noting the valua- 
tion method or methods on which it relied. The 
court may appoint an additional expert witness 
under § 8C-1, Rule 706, if needed. On appeal, if 
it appears that the trial court reasonably ap- 
proximated the net value of the practice and its 
goodwill, if any, based on competent evidence 
and on a sound valuation method or methods, 
the valuation will not be disturbed. Poore v. 
Poore, 75 N.C. App. 414, 331 S.E.2d 266, cert. 
denied, 314 N.C. 543, 335 S.E.2d 316 (1985). 

Where trial court established a net value for 
husband’s landscaping business equal to the 
net value of the tangible assets of that busi- 
ness, and it could not be determined from the 
court’s findings what method the court used in 
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determining that the business had no goodwill 
and whether that determination was based on 
a sound method of valuation, the cause would 
be remanded for further findings as to the value 
of plaintiff’s business. Draughon v. Draughon, 
82 N.C. App. 738, 347 S.E.2d 871 (1986), cert. 
denied, 319 N.C. 1038, 353 S.E.2d 107 (1987). 

Criteria for valuation of a professional 
association set out in Poore v. Poore, 75 N.C. 
App. 414, 331 S.E.2d 266, cert. denied, 314 N.C. 
543, 335 S.E.2d 316 (1985), are factors for the 
court to consider in valuing a professional in- 
terest, and are not criteria for admissibility of 
the expert’s opinion. McLean v. McLean, 88 
N.C. App. 285, 363 S.E.2d 95 (1987), aff'd, 323 
N.C. 548, 374 S.E.2d 376 (1988). 

Goodwill is an asset which must be val- 
ued and considered in determining the value 
of a professional practice for purposes of equi- 
table distribution. Poore v. Poore, 75 N.C. App. 
414, 331 S.E.2d 266, cert. denied, 314 N.C. 543, 
335 S.E.2d 316 (1985). 

Trial court’s recognition of the existence of 
corporation’s goodwill, but failure to determine 
its value, was error. Locklear v. Locklear, 92 
N.C. App. 299, 374 S.E.2d 406 (1988). 

Method of Valuation. — Any legitimate 
method of valuation that measures the present 
value of goodwill by taking into account past 
results, and not the post-marital efforts of the 
professional spouse, is a proper method of val- 
uing the goodwill of a professional practice. 
Poore v. Poore, 75 N.C. App. 414, 331 S.E.2d 
266, cert. denied, 314 N.C. 548, 335 S.E.2d 316 
(1985). 

Factors listed in Poore v. Poore, 75 N.C. App. 
414, 331 S.E.2d 266, cert. denied, 314 N.C. 543, 
335 S.E.2d 316 (1985), as relevant in valuing 
goodwill, namely, age, health, reputation of the 
practitioner, nature of the practice, length of 
time in existence, profitability, and compara- 
tive professional success, are helpful, though 
not exclusive or absolute. McLean v. McLean, 
323 N.C. 548, 374 S.E.2d 376 (1988). 

When a professional practice has not been 
established for a sufficient period to determine 
goodwill based on comparable past earnings, 
the capitalization of excess earnings method of 
valuing goodwill should be used, which is based 
in part on the amount by which the earnings of 
the professional spouse exceed that which 
would have been earned by a person with 
similar education, experience, and skill as an 
employee in the same general locale. Conway v. 
Conway, 131 N.C. App. 609, 508 S.E.2d 812 
(1998). 

License to Practice Dentistry. — It was 
error for the trial court to fail to find that a 
spouse’s license to practice dentistry was sepa- 
rate property. Poore v. Poore, 75 N.C. App. 414, 
331 S.E.2d 266, cert. denied, 314 N.C. 548, 335 
S.E.2d 316 (1985). 

In an equitable distribution action, the den- 
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tal license of a practicing dentist was separate 
property, which the trial court should have 
considered as one of the factors affecting equi- 
table distribution. Dorton v. Dorton, 77 N.C. 
App. 667, 336 S.E.2d 415, cert. denied, 314 N.C. 
543, 335 S.E.2d 316 (1985). 

Value of Spouse’s Law Practice. — On 
remand to determine the value of spouse’s law 
practice, the trial court was directed to consider 
the following components of the association as 
enumerated in Poore v. Poore, 75 N.C. App. 414, 
331 S.E.2d 266, cert. denied, 314 N.C. 543, 335 
S.E.2d 316 (1985): (a) its fixed assets including 
cash, furniture, equipment, and other supplies; 
(b) its other assets including accounts receiv- 
able and the value of work in progress; (c) its 
goodwill, if any; and (d) its liabilities. McLean v. 
McLean, 323 N.C. 548, 374 S.E.2d 376 (1988). 

Appointment of Expert to Appraise Den- 
tal Practice. — In an equitable distribution 
action, the trial court has the authority under 
§ 8C-1, Rule 706 to appoint an expert witness 
to appraise the goodwill and other value of a 
dental practice. Dorton v. Dorton, 77 N.C. App. 
677, 336 S.E.2d 415 (1985). 

Criteria for admissibility of an expert 
opinion as to the value of a professional 
association set out in Poore v. Poore, 75 N.C. 
App. 414, 331 S.E.2d 266, cert. denied, 314 N.C. 
543, 335 S.E.2d 316 (1985), are factors for the 
court to consider in valuing the professional 
interest, and are not criteria for admissibility of 
the expert’s opinion. McLean v. McLean, 88 
N.C. App. 285, 363 S.E.2d 95 (1987), aff’d, Cline 
v. Cline, 6 N.C. App. 528, 170 S.E.2d 645 (1969). 

Valuation Held Unsupported. — The trial 
court’s valuation of a spouse’s professional as- 
sociation, based on “available evidence includ- 
ing the tangible assets and net income” of the 
practice, did not appear to be based on a sound 
method of valuation, nor was it supported by 
the evidence, and for this reason the equitable 
distribution order was vacated and remanded 
for a new hearing. Poore v. Poore, 75 N.C. App. 
414, 331 S.E.2d 266, cert. denied, 314 N.C. 543, 
335 S.E.2d 316 (1985). 


EK. Pension and Retirement Benefits. 


Editor’s Note. — Some of the cases below 
were decided prior to the amendments to this 
section by Session Laws 1987, c. 663, and all 
were decided prior to the amendment by Session 
Laws 1991 (Reg. Sess., 1992), c. 960. 

As to distributive award of benefits, see also 
analysis line III. C., Distributive Awards. 

Constitutionality of Reclassifying Pen- 
sion as Marital Property. — Claim that hus- 
band’s rights to due process and equal protec- 
tion were violated because the Equitable 
Distribution Act was applied retroactively and 
in a way which took his property without com- 
pensation was meritless. Husband’s expecta- 
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tion of a continuance of existing law relating to 
pension payments did not amount to a vested 
right. Armstrong v. Armstrong, 322 N.C. 396, 
368 S.E.2d 595 (1988). 

The 1987 amendment did not change the 
portion of the section permitting retirement 
benefits to be made payable “als a prorated 
portion of benefits.” In both versions of the 
section, the award is based on the benefits 
vested at the time of separation and must 
include any “growth” or “gains and losses” aris- 
ing out of the vested benefits. Neither version 
permits an award based on contributions after 
the date of separation. Workman v. Workman, 
106 N.C. App. 562, 418 S.E.2d 269 (1992). 

Applicability of Amendment Making 
Vested Pension Rights Marital Property. 
— The 1983 amendment to this section which 
reclassified vested pension and retirement 
rights as marital property is applicable only to 
actions for absolute divorce filed on or after 
August 1, 1983. Morton v. Morton, 76 N.C. App. 
295, 332 S.E.2d 736, cert. denied and appeal 
dismissed, 314 N.C. 667, 337 S.E.2d 582 (1985); 
Dewey v. Dewey, 77 N.C. App. 787, 336 S.E.2d 
451 (1985), cert. denied, 316 N.C. 376, 344 
S.E.2d 1 (1986). 

Where an action for divorce is filed before 
August 1, 1983, all pension and retirement 
rights are considered separate property for pur- 
poses of equitable distribution. Where a divorce 
action is filed on or after August 1, 1983, vested 
pension and retirement rights are considered 
marital property, and the expectation of 
nonvested rights are considered separate prop- 
erty. Johnson v. Johnson, 74 N.C. App. 593, 328 
S.E.2d 876 (1985). 

The amendment of this section to include 
military pensions as marital property, made 
effective August 1, 1983, is presumed to apply 
prospectively only. Morris v. Morris, 79 N.C. 
App. 386, 339 S.E.2d 424, cert. denied, 316 N.C. 
733, 345 S.E.2d 390 (1986). 

In an action instituted on July 29, 1983, only 
three days prior to August 1, 1983, when 
amendment to subdivision (b)(1) of this section 
took effect making vested pension or retirement 
rights marital property, the trial court’s consid- 
eration, under the “catchall” provision of subdi- 
vision (c)(12), of the timing of the action in 
deciding whether an equal distribution of the 
marital property would be equitable was essen- 
tially a superfluous restatement of its finding 
under subdivision (c)(5) as it then read, requir- 
ing the court to consider pension or retirement 
rights, and was not error. Peak v. Peak, 82 N.C. 
App. 700, 348 S.E.2d 353 (1986). 

Defendant, an enlisted man, was not guaran- 
teed the right to receive retirement benefits 
because defendant had served only 17 years in 
the military; therefore, defendant did not have 
a vested right to retirement benefits at the time 
the parties separated. George v. George, 115 
N.C. App. 387, 444 S.E.2d 449 (1994). 
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Application of Equitable Distribution 
Held Not Retroactive When Pension Ben- 
efits Had Accrued Prior to Adoption. — 
Although the defendant’s right to his pension 
benefits had accrued fully prior to the adoption 
of the Equitable Distribution Act and the Au- 
gust 1, 1983 amendment to § 50-20 subjecting 
his pension to equitable distribution, the act 
and amendment did not affect his property 
interests until the plaintiffs claim for equitable 
distribution was filed on May 14, 1984, well 
after both the act and the amendment became 
effective. This was not a retroactive application 
of the act or of the amendment. Armstrong v. 
Armstrong, 322 N.C. 396, 368 S.E.2d 595 
(1988). 

1982 Agreement Held to Bar Share in 
Spouse’s Military Pension. — Separation 
agreement entered into on August 2, 1982, 
which contained no reference to defendant- 
husband’s military pension, but specifically 
provided that each party was forever barred 
from any or all rights or claims not therein 
reserved which arose out of the marital relation 
and that each party released and relinquished 
all claims or interest in and to all property of 
the other, whether then owned or subsequently 
acquired, barred an award to plaintiff wife 
under the Equitable Distribution Act of a share 
in defendant-husband’s military pension; the 
subsequent amendment of the act effective Au- 
gust 1, 1983, to include military pensions as 
marital property, did not permit plaintiff-wife 
to avoid the release provisions of the agree- 
ment. Morris v. Morris, 79 N.C. App. 386, 339 
S.E.2d 424, cert. denied, 316 N.C. 733, 345 
S.E.2d 390 (1986). 

Interest in Military Pension Not Dis- 
chargeable in Bankruptcy. — Marital prop- 
erty interests in a debtor’s military pension are 
not dischargeable in bankruptcy. Walston v. 
Walston, 190 Bankr. 66 (E.D.N.C. 1995). 

In the absence of an agreement of the 
parties, there are two methods for divid- 
ing retirement benefits: (1) award the pen- 
sion to the employee-spouse and award other 
marital property of offsetting value to the other 
spouse under subdivision (b)(3)d, or (2) of this 
section divide the pension benefits if and when 
paid, under subdivision (b)(3)c of this section. 
The first method is known as the present value 
method, or the immediate offset method, while 
the second method is known as the fixed per- 
centage method, or the deferred distribution 
method. Bishop v. Bishop, 113 N.C. App. 725, 
440 S.E.2d 591 (1994), 

Disability payments must be classified as 
the retiree’s separate property and, as such, 
treated as a distributional factor. Bishop v. 
Bishop, 113 N.C. App. 725, 440 S.E.2d 591 
(1994). 

The amount of plaintiff’s “disability retire- 
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ment benefits” clearly attributable to his phys- 
ical disability was plaintiff’s separate property, 
under this section. Johnson v. Johnson, 117 
N.C. App. 410, 450 S.E.2d 923 (1994). 

Wife’s Contributions as Homemaker to 
Husband’s Vested Interest in Pension 
Plan. — In light of the subsequent recognition 
that vested pension and retirement rights 
should be considered marital property in the 
1983 amendment to subsection (b)(1), fairness 
required that wife’s contributions as a home- 
maker to the acquisition of at least husband’s 
vested interests in the pension and profit shar- 
ing plans of his professional association should 
have been considered by the court under sub- 
section (c)(12) in determining an equitable di- 
vision of the marital property. Poore v. Poore, 75 
N.C. App. 414, 331 S.E.2d 266, cert. denied, 314 
N.C. 543, 335 S.E.2d 316 (1985). 

Because of the substantial disparity be- 
tween the value of the pension benefits 
and the other assets of the parties, it was 
determined to be equitable to award fifty-five 
percent (55%) of the portion of the defendant’s 
pension benefits that were accumulated during 
the marriage to the plaintiff, as provided for in 
subsection (b)(3)(c). Barlow v. Barlow, 116 N.C. 
App. 257, 447 S.H.2d 464 (1994). 

The increased component of a retire- 
ment annuity, offered to a spouse only 
after separation and for which the spouse 
was not eligible without additional service after 
the date of separation, is separate property for 
purposes of equitable distribution, since the 
increase vested only after the date of separa- 
tion, and since the incentive increase in pen- 
sion benefits was compensation for the loss of 
future earnings. Boger v. Boger, 103 N.C. App. 
340, 405 S.E.2d 591 (1991). 

Gains on Retirement Benefits After Sep- 
aration. — The trial court did not err by failing 
to account for and distribute gains which ac- 
crued on the parties’ retirement benefits after 
the date of separation. Harvey v. Harvey, 112 
N.C. App. 788, 487 S.E.2d 397 (1993). 

Methods of Evaluation and Distribution. 
— For case discussing the relative advantages 
and disadvantages of the present discounted 
value method and the deferred distribution 
method in evaluating and distributing pension 
and retirement benefits, see Seifert v. Seifert, 
82 N.C. App. 329, 346 S.E.2d 504 (1986), aff'd, 
319 N.C. 367, 354 S.E.2d 506 (1987). 

Prescribed valuation method under this 
section can be expressed as a fraction. The 
numerator of the fraction is the total period of 
time the marriage existed (up to the date of 
separation) simultaneously with the employ- 
ment which earned the vested pension or re- 
tirement rights; the denominator is the total 
amount of time the employee spouse is em- 
ployed in the job which earned the vested 
pension or retirement rights. This statutorily 
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prescribed fraction automatically provides the 
method by which to value the pension or retire- 
ment pay, as marital property, as of the date of 
separation, by requiring the numerator to be 
the amount of time up to the date of separation 
that the employment which earns the retire- 
ment pay exists simultaneously with the mar- 
riage period. Lewis v. Lewis, 83 N.C. App. 4388, 
350 S.E.2d 587 (1986). 

Division of Retirement Pay Upheld. — 
Where at the time the parties separated defen- 
dant had been in the Marine Corps during the 
marriage for 21 years, and at the time of the 
equitable distribution hearing defendant had 
been in the Marine Corps for 30 years and. thus 
had achieved the maximum amount of retire- 
ment pay permitted regardless of the number of 
years served, the trial court properly calculated 
the amount of military retirement pay attrib- 
utable to the marriage as 21/30 or seventy 
percent (70%), and having determined that an 
equal division was equitable, properly awarded 
the wife one-half of this seventy percent (70%), 
or thirty-five percent (35%), of the defendant’s 
gross military retirement pay, while limiting 
this award to fifty percent (50%) of the defen- 
dant’s disposable retired or retainer pay, con- 
sistent with the requirement of this section. 
Lewis v. Lewis, 83 N.C. App. 438, 350 S.E.2d 
587 (1986) (decided prior to 1992 amendment). 

Trial court properly awarded nonemployee 
spouse joint and survivor annuity benefits and 
pre-retirement benefits. Workman v. Workman, 
106 N.C. App. 562, 418 S.E.2d 269 (1992). 

Calculation of Pension Value. — Under 
subsection (b)(3) the value of defendant’s pen- 
sion must be calculated as of the date of sepa- 
ration and years of service after the date of 
separation are not to be included in the valua- 
tion. Surrette v. Surrette, 114 N.C. App. 368, 
442 S.E.2d 1238 (1994). 

Deferral of Distribution of Pension Ben- 
efits Held Error. — The trial court erred and 
abused its discretion when, after properly 
choosing in its discretion to use the present 
value evaluation method of husband’s pension, 
it impermissibly postponed or deferred pay- 
ment to wife instead of ordering immediate 
payment. Seifert v. Seifert, 82 N.C. App. 329, 
346 S.E.2d 504 (1986), aff’d, 319 N.C. 367, 354 
S.E.2d 506 (1987). 

Court erred in deferring, until actual receipt, 
payments calculated under present valuation 
method of evaluating pension and retirement 
benefits. This, in effect, operated as a double 
reduction: plaintiff received a discounted value 
for immediate distribution, but nevertheless 
was required to wait to receive payment until, 
if and when, the defendant reached retirement 
and began receiving benefits. Seifert v. Seifert, 
319 N.C. 367, 354 S.E.2d 506 (1987). 

But Deferral Possible Under Fixed Per- 
centage Method. — Under the fixed percent- 
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age method of evaluating pension and retire- 
ment benefits, deferral of payment is possible 
without unfairly reducing the value of the 
award. The present value of the pension or 
retirement benefits is not considered in deter- 
mining the percentage to which _ the 
nonemployee spouse is entitled. Moreover, be- 
cause the nonemployee spouse receives a per- 
centage of the benefits actually paid to the 
employee spouse, the nonemployee spouse 
shares in any growth in the benefits. Yet, the 
formula gives the nonemployee spouse a per- 
centage only of those benefits attributable to 
the period of the marriage, and that spouse 
does not share in benefits based on contribu- 
tions made after the date of separation. Seifert 
v. Seifert, 319 N.C. 367, 354 S.E.2d 506 (1987). 

Fifty-percent Cap Under Fixed Percent- 
age Formula. — Use of the fixed percentage 
formula prohibits nonemployee spouse from 
receiving more than 50% of the retirement 
benefits. Workman v. Workman, 106 N.C. App. 
562, 418 S.E.2d 269 (1992). 

In-Kind Distribution, Anticipating Fu- 
ture Benefits, Allowed. — If the marital 
estate contains adequate property other than 
pension and retirement benefits, an in-kind or 
monetary distribution of these assets may be 
made which takes into account the anticipated 
pension and retirement benefits. This is imper- 
missible only when the value of the pension or 
retirement benefits is so disproportionate in 
relation to other marital property that an im- 
mediate distribution would be inappropriate. 
Seifert v. Seifert, 319 N.C. 367, 354 S.E.2d 506 
(1987). 

Benefits of amended pension plan which 
listed the vesting date prior to the date of 
separation were properly classified as marital 
property, and the court was also correct in 
valuing the pension at its net value, by sub- 
tracting the taxes which defendant had paid 
thereon. Mishler v. Mishler, 90 N.C. App. 72, 
367 S.E.2d 385, cert. denied, 323 N.C. 174, 373 
S.E.2d 111 (1988). 

Social Security Retirement Benefits 
Cannot Be Disbursed In Equitable Distri- 
bution Award. — Where at separation hus- 
band had received monthly Social Security re- 
tirement benefits of six hundred seventy-nine 
dollars ($679.00) and trial court awarded wife 
four-ninths of husband’s Social Security, trial 
court erred in its award of Social Security 
benefits to wife since Social Security benefits 
cannot be disbursed in equitable distribution 
award. Cruise v. Cruise, 92 N.C. App. 586, 374 
S.E.2d 882 (1989). | 

Court improperly used the withdrawal 
value of a pension plan as valuation method 
where the pension plan did not allow early 
withdrawal of accumulated monies. Stiller v. 
Stiller, 98 N.C. App. 80, 389 S.E.2d 619 (1990). 

The trial court erred by failing to clas- 


278 


§50-20 


sify a husband’s retirement account as 
either marital or separate property where the 
husband’s partnership agreement provided for 
vesting and both the husband’s and the wife’s 
experts testified about the value of the retire- 
ment interest. Fox v. Fox, 103 N.C. App. 18, 404 
S.E.2d 354 (1991). 


III. DISTRIBUTION OF PROPERTY. 
A. In General. 


Only Marital Property Distributed. — 
Under subsection (c), only marital property is 
subject to distribution. Rogers v. Rogers, 90 
N.C. App. 408, 368 S.E.2d 412, cert. denied, 323 
N.C. 366, 373 S.E.2d 548 (1988). 

Only considerations which are just and 
proper within the meaning of subdivision 
(c)(12) of this section are those related to the 
marital economy. Burnett v. Burnett, 122 N.C. 
App. 712, 471 S.E.2d 649 (1996). 

Both legal and equitable interests are 
subject to distribution as marital prop- 
erty. Upchurch v. Upchurch, 128 N.C. App. 461, 
495 S.E.2d 738 (1998), review denied, 348 N.C. 
291, 501 S.E.2d 925 (1998). 

Subsection (c) of this section establishes 
a presumption of equal division of the mar- 
ital property. White v. White, 64 N.C. App. 432, 
308 S.E.2d 68 (1983); Smith v. Smith, 71 N.C. 
App. 242, 322 S.E.2d 393 (1984), modified and 
aff'd, 314 N.C. 80, 331 S.E.2d 682 (1985). 

And Equal Division Is Mandatory Ab- 
sent Determination That It Would Not Be 
Equitable. — This section is a legislative en- 
actment of public policy so strongly favoring the 
equal division of marital property that an equal 
division is made mandatory unless the court 
determines that an equal division is not equi- 
table. White v. White, 312 N.C. 770, 324 S.E.2d 
829 (1985); Bradley v. Bradley, 78 N.C. App. 
150, 336 S.E.2d 658 (1985); Hall v. Hall, 88 N.C. 
App. 297, 363 S.E.2d 189 (1987). 

Equal division of marital property is manda- 
tory unless the trial court determines that 
equal is not equitable. Coleman v. Coleman, 89 
N.C. App. 107, 365 S.E.2d 178 (1988). 

Equal division of the marital property man- 
datory, unless the court determines in the ex- 
ercise of its discretion that such a distribution 
is inequitable. Beightol v. Beightol, 90 N.C. 
App. 58, 367 S.E.2d 347, cert. denied, 323 N.C. 
171, 373 S.E.2d 104 (1988). 

Right to Equitable Distribution Re- 
vived. — Although § 50-11(e) requires that a 
claim for equitable distribution be brought 
prior to the granting of the divorce; where the 
trial court granted defendant relief from the 
judgment of absolute divorce and permitted 
defendant to file her answer, the effect was the 
same as if the judgment had never been en- 
tered, and defendant’s right to equitable distri- 
bution was revived. Baker v. Baker, 115 N.C. 
App. 337, 444 S.E.2d 478 (1994). 
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The trial court did not abuse its discre- 
tion in ordering an unequal division of the 
marital property in favor of the defendant 
where the trial court concluded that because 
the defendant had physical custody of the two 
minor children born of the marriage she had a 
need to occupy the marital residence and be- 
cause the plaintiff had an income approxi- 
mately twice the defendant’s income an un- 
equal division in favor of the defendant was 
equitable. Barlowe v. Barlowe, 113 N.C. App. 
797, 440 S.E.2d 279 (1994), aff’d, 339 N.C. 732, 
453 S.E.2d 865 (1995). 

When evidence is presented from which 
a reasonable finder of fact could deter- 
mine that an equal division would be in- 
equitable, the trial court is required to con- 
sider the factors set forth in subsection (c), but 
guided always by the public policy expressed in 
the act favoring an equal division. Armstrong v. 
Armstrong, 322 N.C. 396, 368 S.E.2d 595 
(1988). 

Burden of Proving That Equal Division 
Is Not Equitable. — A party desiring an 
unequal division of marital property bears the 
burden of producing evidence concerning one or 
more of the twelve factors in the statute and the 
burden of proving by a preponderance of the 
evidence that an equal division would not be 
equitable. White v. White, 312 N.C. 770, 324 
S.E.2d 829 (1985); Patton v. Patton, 78 N.C. 
App. 247, 337 S.E.2d 607 (1985), rev’d in part 
on other grounds, 318 N.C. 404, 348 S.E.2d 593 
(1986). 

Subsection (c) of this section requires an 
equal division unless the trial court, in its 
discretion, determines that an equal division 
would not be equitable. The party seeking a 
greater than equal share bears the burden of 
proving that an unequal division would be 
equitable with respect to the 12 factors listed 
under subsection (c). Dewey v. Dewey, 77 N.C. 
App. 787, 3386 S.E.2d 451 (1985), cert. denied, 
316 N.C. 376, 344 S.E.2d 1 (1986). 

The burden is on the party seeking an un- 
equal division of marital assets to prove by a 
preponderance of the evidence that an equal 
division is not equitable. Hall v. Hall, 88 N.C. 
App. 297, 363 S.E.2d 189 (1987). 

Where the trial court has accepted an 
expert’s methodology, a party desiring to 
challenge the methodology must produce other 
testimony challenging that methodology and 
set out the prejudicial error which resulted 
from its use. Sharp v. Sharp, 116 N.C. App. 5138, 
449 S.E.2d 39, cert. denied, 338 N.C. 669, 453 
S.E.2d 181 (1994). 

Failure in Burden to Present Evidence. 
— Where the party claiming a debt to be 
marital has failed in his burden to present 
evidence from which the trial court can classify, 
value and distribute the property, that party 
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cannot on appeal claim error when the trial 
court fails to classify the property as marital 
and distribute it. Miller v. Miller, 97 N.C. App. 
77, 387 S.E.2d 181 (1990). 

Because defendant did not seek to set 
aside her stipulations and present evidence 
to the trial court as to the value of the property 
at the date of distribution, defendant was 
bound by her stipulations. Sharp v. Sharp, 116 
N.C. App. 518, 449 S.E.2d 39, cert. denied, 338 
N.C. 669, 453 S.E.2d 181 (1994). 

Trial Judge Must Consider Distribu- 
tional Factors. — Where the trial court’s 
valuation of the marital home on the date of 
separation, the trial judge did not properly 
consider the post-separation appreciation as a 
distributional factor under subdivision (c)(11a) 
or (12). The trial judge must consider those 
distributional factors raised by the evidence of 
post-separation appreciation under _ subdivi- 
sions (c)(1la) and (12). Truesdale v. Truesdale, 
89 N.C. App. 445, 366 S.E.2d 512 (1988). 

Task of a trial court when faced with an 
action under this section is to equitably 
distribute the marital property between the 
litigants. This is evident from the language and 
the title of the Act. White v. White, 312 N.C. 
770, 324 S.E.2d 829 (1985). 

Procedure to Be Followed. — In an action 
for equitable distribution, first the court must 
classify property as either marital or separate, 
as defined in subdivisions (b)(1) and (b)(2) of 
this section. Next it must divide the marital 
property equally, unless it determines that an 
equal division is not equitable. McLeod v. 
McLeod, 74 N.C. App. 144, 327 8.E.2d 910, cert. 
denied, 314 N.C. 331, 333 S.E.2d 488 (1985). 

In applying the Equitable Distribution Stat- 
ute, the trial judge must follow a three step 
procedure, i.e., (i) classification, (11) evaluation 
and (iii) distribution. Cable v. Cable, 76 N.C. 
App. 134, 331 S.E.2d 765, cert. denied, 315 N.C. 
182, 337 S.E.2d 856 (1985). 

Under subsection (c) of this section, equitable 
distribution applies only to the net value of 
marital property. This requires the trial court 
to first ascertain what is marital property, then 
to find the net value of that property, and 
finally to make a distribution based upon the 
equitable goals of the statute and the various 
factors specified therein. Turner v. Turner, 64 
N.C. App. 342, 307 S.E.2d 407 (1983); Lawrence 
v. Lawrence, 75 N.C. App. 592, 331 S.E.2d 186, 
cert. denied; (314) N:C.. 541);.:335" S.B.2d 18 
(1985). 

To equitably distribute property, it 1s neces- 
sary to identify the property owned, evaluate it 
and order its distribution. Capps v. Capps, 69 
N.C. App. 755, 318 S.E.2d 346 (1984). 

Court Must Weigh Factors and Balance 
Evidence. — When evidence tending to show 
that an equal division of marital property 
would not be equitable is admitted, the trial 


CH. 50. DIVORCE AND ALIMONY 


§50-20 


court must exercise its discretion in assigning 
the weight each factor should receive in any 
given case. It must then make an equitable 
division of the marital property by balancing 
the evidence presented by the parties in light of 
the legislative policy which favors equal divi- 
sion. White v. White, 312 N.C. 770, 324 S.E.2d 
829 (1985). 

Court Not Required to Read Distribu- 
tion Proposal in Open Court. — Where 
record established facts from which it reason- 
ably appeared that the parties understood the 
terms of a proposed distribution of marital 
property, including the fact that both parties 
were represented by counsel, that the parties 
had participated in an equitable distribution 
hearing, that the major asset was the marital 
home encumbered by a deed of trust and un- 
paid tax lien, and that the parties indicated 
that they either read or understood the terms of 
the proposed distribution, the trial court was 
not required to read to the parties in open court 
the terms of the proposed distribution of mari- 
tal property. Watson v. Watson, 118 N.C. App. 
534, 455 S.E.2d 866 (1995). 

If a court divided the property equally 
after referring to this section and considering 
the factors and evidence, any improper reliance 
upon the statute could only result in harmless 
error, as the property was in fact divided 
equally. Eubanks v. Eubanks, 109 N.C. App. 
127, 425 S.E.2d 742 (1993). 

Guide as to Which Party Gets What Spe- 
cific Property. — Once property has been 
properly designated marital property and val- 
ued, and the court has decided in what propor- 
tions its value should be divided, there appears 
to be no other guide than the discretion and 
good conscience of the trial judge in determin- 
ing which party gets what specific property. An 
exception might arise with regard to the mari- 
tal home or in cases of property of great senti- 
mental value. Andrews v. Andrews, 79 N.C. 
228, 338 S.E.2d 809, cert. denied, 316 N.C. 730, 
345 S.E.2d 385 (1986). 

Pleadings. — Since there is no specific re- 
quirement in this section regarding the correct 
manner in which to plead a claim for equitable 
distribution, where defendant joined in plain- 
tiff’s prayer for equitable distribution in his 
answer, the defendant’s answer was, in effect, a 
counterclaim. Rabon v. Rabon, 102 N.C. App. 
452, 402 S.E.2d 461 (1991). 

Distribution of Articles Having No Net 
Value Not Required. — The Equitable Distri- 
bution Act requires the distribution of marital 
assets according to their “net value.” It does not 
require the distribution of articles that have no 
net value. McManus v. McManus, 76 N.C. App. 
588, 334 S.E.2d 270 (1985). 

Deed of Trust Executed Without Wife’s 
Consent Attached to Husband’s Interest. 
— When defendants were divorced, the tenancy 
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by the entirety in which their marital home was 
held became a tenancy in common, and the lien 
of deed of trust executed by husband without 
wife’s consent attached to defendant husband’s 
one-half undivided interest in the property. 
Thus when the marital home was distributed 
pursuant to this section, defendant wife took 
title in fee simple absolute, subject to plaintiff 
bank’s deed of trust on defendant husband’s 
one-half undivided interest. Branch Banking & 
Trust Co. v. Wright, 74 N.C. App. 550, 328 
S.E.2d 840 (1985). 

Equitable distribution judgment held 
incomplete and erroneous in several re- 
spects, i.e., failure to identify, classify, value 
and distribute various bank accounts and 
household property, failure to find net value of 
marital estate, failure to make findings pursu- 
ant to subsection (c) of this section, failure to 
properly divide and distribute three tracts of 
marital real estate, and failure to make conclu- 
sions of law. Carr v. Carr, 92 N.C. App. 378, 374 
S.E.2d 426 (1988). 

Defendant Entitled to Have Court Con- 
sider Post-Separation Appreciation. — Al- 
though defendant was entitled to have the trial 
court consider the post-separation appreciation 
of marital property and the effect the appreci- 
ation had on the parties, defendant was not 
necessarily entitled to a distribution of this 
post-separation appreciation. Sharp v. Sharp, 
116 N.C. App. 518, 449 S.E.2d 39, cert. denied, 
338 N.C. 669, 453 S.E.2d 181 (1994). 

Post-Separation Rental Income. — 
Rental income received from marital property 
between the date of separation and the date of 
the equitable distribution action may not be 
added to the marital estate. Rather than dis- 
tributing the sums representing the income 
received from marital property, the trial court 
must consider the existence of this income, 
determine to whose benefit the income has 
accrued, and then consider that benefit when 
determining whether an equal or unequal dis- 
tribution of the marital estate would be equita- 
ble. Chandler v. Chandler, 108 N.C. App. 66, 
422 S.E.2d 587 (1992). 

Award of Rental Value of Marital Resi- 
dence for Post Separation Period. — Trial 
court did not err in denying the application by 
the defendant for judgment against the plain- 
tiff for one-half of the fair rental value of the 
residence of the parties from the time of the 
separation of the parties through the date of 
the hearing. Black v. Black, 94 N.C. App. 220, 
379 S.E.2d 879 (1989). 

Post-Separation Appreciation of a Mari- 
tal Asset Cannot Be Distributed. — Post- 
separation appreciation of a marital asset, 
whether passive appreciation or appreciation 
due to the efforts of an individual spouse, is not 
marital property and cannot be distributed by 
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the trial court. Gum v. Gum, 107 N.C. App. 734, 
421 S.E.2d 788 (1992). 

But Should Be Considered as a Distribu- 
tional Factor. — An increase in the value of a 
marital asset which occurs after separation of 
the parties but before the date of the equitable 
distribution trial should be considered pursu- 
ant to subdivisions (c)(1la) or (c)(12) as a dis- 
tributional factor by the court in its determina- 
tion of what constitutes an equitable 
distribution of the marital estate. Chandler v. 
Chandler, 108 N.C. App. 66, 422 S.E.2d 587 
(1992). 

Failure to File For Equitable Distribu- 
tion Because of Misrepresentation. — If 
plaintiff did not file a claim for equitable distri- 
bution before the entry of the divorce judgment 
due to misrepresentations made by defendant, 
the trial court is not barred from making an 
equitable distribution. Where defendant’s mis- 
representation caused the plaintiff to forego 
pleading for equitable distribution prior to di- 
vorce, the defendant shall be equitably es- 
topped from pleading § 50-11(e) as a bar to 
plaintiff’s claim for an equitable distribution of 
the marital property. Harroff v. Harroff, 100 
N.C. App. 686, 398 S.E.2d 340 (1990), discre- 
tionary review denied, 328 N.C. 330, 402 8.E.2d 
833 (1991). 

Death Subsequent to Claim for Equita- 
ble Distribution. — Ex-wife’s death, which 
came subsequent to her divorce from plaintiff 
and which followed the institution of the claim 
for equitable distribution, did not abate her 
estate’s action for equitable distribution. 
Tucker v. Miller, 113 N.C. App. 785, 440 S.E.2d 
315 (1994). 

Plaintiff’s actions in dissuading his 
brother from seeking criminal charges 
against defendant did not affect the mari- 
tal economy and therefore was not a proper 
distributional factor under subdivision (c)(12). 
Wornom vy. Wornom, 126 N.C. App. 461, 485 
S.E.2d 856 (1997). 

Voluntary Dismissal of Claim. — Where 
at the time the plaintiff filed his voluntary 
dismissal of his claim for equitable distribution, 
the defendant had filed no pleadings, plaintiff 
was free to enter his voluntary dismissal of his 
equitable distribution claim without any notice 
to the defendant or the defendant’s consent. 
Carter v. Carter, 102 N.C. App. 440, 402 S.E.2d 
469 (1991). 

Credit Not Allowed. — Defendant was not 
entitled to a credit for debts incurred by defen- 
dant for paying a house cleaning bill, grocery 
bills, a clothing bill, a telephone bill, dry clean- 
ing bills, etc., which debts were incurred after 
separation. Edwards v. Edwards, 110 N.C. App. 
1, 428 S.E.2d 834, cert. denied, 335 N.C. 172, 
436 S.E.2d 374 (1993). 

Unequal Division Upheld. — Where at the 
time the division of property was to become 
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effective wife had no earnings and was receiv- 
ing no monies other than those in the form of 
child support, food stamps, and Aid to Families 
with Dependent Children (AFDC), whereas 
husband had earnings of at least five to six 
thousand dollars a year, this evidence sup- 
ported the court’s finding that there was a 
disparity in the parties’ income within the 
meaning of subdivision (c)(1) of this section and 
tended to show that an equal division of the 
marital property would not be equitable, and 
the Court of Appeals could not say that the trial 
court abused its discretion in ordering an un- 
equal division in favor of wife, particularly in 
light of wife’s poor health. Bradley v. Bradley, 
78 N.C. App. 150, 336 S.E.2d 658 (1985). 

Findings of the court that an equal distribu- 
tion would not be equitable, relying on child 
custody, household services, and difficulty of 
evaluation factors, supported the court’s discre- 
tionary decision to make an unequal distribu- 
tion. Andrews v. Andrews, 79 N.C. App. 228, 
338 S.E.2d 809, cert. denied, 316 N.C. 730, 345 
S.E.2d 385 (1986), overruled in part on other 
grounds, Armstrong v. Armstrong, 322 N.C. 
396, 368 S.E.2d 595 (1988). 

Although none of the equitable distribution 
cases suggest that a spouse should take out of 
the marriage exactly that which was brought 
into it, plus at least one half of the marital 
estate, defendant who was awarded just that 
had no reason to complain. Nix v. Nix, 80 N.C. 
App. 110, 341 S.E.2d 116 (1986). 

Defendant mother’s custody of children, chil- 
dren’s residency in family home for most of 
their lives, their attendance at nearby schools, 
and defendant’s need to occupy the marital 
residence (i.e., her lower income) were all fac- 
tors supporting trial court’s disproportionate 
award in equitable distribution proceeding. 
Hendricks v. Hendricks, 96 N.C. App. 462, 386 
S.E.2d 84 (1989), cert. denied, 326 N.C. 264, 
389 S.E.2d 118 (1990). 

Where the trial court found the presence of a 
number of distributional factors, including ap- 
pellee’s payment of property taxes, interest, 
insurance, and repairs on marital property over 
a period of three years, the trial court did not 
err in ordering an unequal distribution of mar- 
ital property. Cobb v. Cobb, 107 N.C. App. 382, 
420 S.E.2d 212 (1992). 

Trial court’s findings were sufficient to sup- 
port its finding of an unequal division where 
the plaintiff established five grounds, including 
the parties disparate income and future earn- 
ing capacity, present and future pension bene- 
fits, the liquidity of the marital assets and tax 
consequences to each party, and plaintiff’s 
mortgage payments. Mrozek v. Mrozek, 129 
N.C. App. 43, 496 S.E.2d 836 (1998). 

Trial court did not abuse its discretion by 
ordering an unequal distribution of the marital 
property and the ordered division did not result 
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in an obvious miscarriage of justice. Davis v. 
Sineath, 129 N.C. App. 353, 498 S.E.2d 629 
(1998). 

Where the district court’s jurisdiction 
over equitable distribution was not in- 
voked prior to a judgment for absolute divorce, 
the superior court was not precluded from ex- 
ercising jurisdiction over the former husband’s 
action for contribution pursuant to §n/ 23-5- 
116. Sparks v. Peacock, 129 N.C. App. 640, 500 
S.E.2d 116 (1998). 


B. Factors to Be Considered. 


Single Factor May Support Unequal Dis- 
tribution. — A finding that a single factor 
supported an unequal distribution, if supported 
by the evidence, would be within the court’s 
discretion and upheld on appeal. Andrews v. 
Andrews, 79 N.C. App. 228, 338 S.E.2d 809, 
cert. denied, 316 N.C. 730, 345 S.E.2d 385 
(1986), overruled in part on other grounds, 
Armstrong v. Armstrong, 322 N.C. 396, 368 
S.E.2d 595 (1988); Shoffner v. Shoffner, 91 N.C. 
App. 399, 371 S.E.2d 749 (1988). 

Findings as to the parties’ incomes, lia- 
bilities or health and other factors must 
be made and considered, when evidence 
concerning them is introduced, in determining 
whether marital property has been equitably 
divided. Armstrong v. Armstrong, 322 N.C. 396, 
368 S.E.2d 595 (1988). 

If, at an equitable distribution hearing, evi- 
dence concerning the income and health of the 
parties tends to show that an equal division of 
the marital property is inequitable, the trial 
court must make findings of fact as to these 
factors. Taylor v. Taylor, 92 N.C. App. 413, 374 
S.E.2d 644 (1988). 

Timing of Professional Career. — The 
trial court property considered the brief 
amount of time which elapsed between the 
opening of defendant’s medical practice and the 
termination of the marriage in determining the 
extent of plaintiff’s contribution to defendant’s 
career potential and development. Conway v. 
Conway, 131 N.C. App. 609, 508 S.E.2d 812 
(1998). 

Separate Property to Be Considered in 
Determining Division of Marital Property. 
— In determining an equitable division of the 
marital property, the court must consider the 
separate property owned by each party at the 
time the property division is to become effec- 
tive. Talent v. Talent, 76 N.C. App. 545, 334 
S.E.2d 256 (1985). | 

A spouse’s contribution of his separate 
property to acquire property titled in the 
entireties, and classified as marital, qualifies 
as a distributional factor under subsection (c). 
Collins v. Collins, 125 N.C. App. 118, 479 S.E.2d 
240 (1997). 

A spouse’s contribution of his separate prop- 
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erty to the marital estate is a distributional 
factor under subdivision (c)(12). Collins v. 
Collins, 125 N.C. App. 1138, 479 S.E.2d 240 
(1997). 

Considering Source of Property Held by 
the Entireties is Error. — The trial court 
could not award to the husband the entire 
interest in a tree farm on the ground that the 
source of the interest was the husband’s mother 
as the mother gave an equal interest to the 
husband and wife, and the parties thereafter 
titled their separate interests as a tenancy by 
the entireties. Daetwyler v. Daetwyler, 130 
N.C. App. 246, 502 S.E.2d 662 (1998), aff’d, 350 
N.@. 375; 514 S.E.2d. 89 (1999). 

Court Authorized to Consider Parties’ 
Future Prospects. — The factors listed under 
subsection (c) of this section indicate that the 
Legislature intended to grant the trial court the 
authority to consider the future prospects of the 
parties, as well as their status at the time of the 
hearing, in determining whether an equal divi- 
sion of marital assets would be equitable. Har- 
ris v. Harris, 84 N.C. App. 3538, 352 S.E.2d 869 
(1987). 

The future value of timber, which is 
planted but will not mature until some years in 
the future, should not be considered for the 
purposes of equitable distribution. Cobb v. 
Cobb, 107 N.C. App. 382, 420 S.E.2d 212 (1992). 

Increase in Value of Marital Property. — 
Trial court did not err in considering, as a 
distributional factor, that the value of the mar- 
ital property had increased from the date of the 
separation to the date of the trial and that such 
increase inured to the benefit of the defendant 
husband. Atkins v. Atkins, 102 N.C. App. 199, 
401 S.E.2d 784 (1991). 

Post-separation appreciation, only re- 
fers to that which accumulates to the date 
of the order for equitable distribution, not in 
the future. If the rule allowed otherwise, par- 
ties would attempt to project the future value of 
any number of items of marital property, and 
the equitable distribution trial would become 
overwhelmingly complicated. Cobb v. Cobb, 107 
N.C. App. 382, 420 S.E.2d 212 (1992). 

Increase in Value of Stock. — Where it 
was established by the court’s findings of fact 
that defendant’s stock had no value when par- 
ties separated and that its increase in value 
was largely due to his efforts, award of the 
post-separation increase therein to defendant 
was authorized by § 50-20(c)(1la) and (12). 
Nye v. Nye, 100 N.C. App. 326, 396 S.E.2d 91 
(1990). 

Consideration of Penalties Caused by 
Distribution of Thrift Plan. — Evidence was 
sufficient to require the trial court to make 
appropriate findings concerning husband’s 
thrift plan before ordering the husband to make 
a lump sum distributive award from the plan 
where such a withdrawal would result in the 
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loss of employer contributions or harsh tax 
consequences. Shaw v. Shaw, 117 N.C. App. 
552, 451 S.E.2d 648 (1995). 

Spouse’s Earning Potential to Be Con- 
sidered. — The trial court properly considered 
the defendant husband’s earning potential as a 
factor leading to its determination that an 
equal division would be inequitable. Harris v. 
Harris, 84 N.C. App. 353, 352 S.E.2d 869 
(1987). 

Loan Eligibility of Spouse. — Defendant’s 
VA loan eligibility did not constitute distribut- 
able property for purposes of equitable distri- 
bution. Jones v. Jones, 121 N.C. App. 523, 466 
S.E.2d 342 (1996). 

Subdivision (c)(1) of this section re- 
quires the court to consider all debts of 
the parties, whether a debt is one for which 
the parties are legally, jointly liable or one for 
which only one party is legally, individually 
liable. Geer v. Geer, 84 N.C. App. 471, 353 
S.E.2d 427 (1987). 

Marital Debt. — Regardless of who is le- 
gally obligated for the debt, for the purposes of 
an equitable distribution, a marital debt is 
defined as a debt incurred during the marriage 
for the joint benefit of the parties. Geer v. Geer, 
84N.C. App. 471, 353 S.E.2d 427 (1987); Byrd v. 
Owens, 86 N.C. App. 418, 358 S.E.2d 102 
(1987). 

The mere fact that a judgment was entered 
against both spouses is not alone evidence 
sufficient to require classification of the debt as 
marital. Miller v. Miller, 97 N.C. App. 77, 387 
S.E.2d 181 (1990). 

Pursuant to equitable distribution statute, 
the trial court is required to classify, value and 
distribute, if marital, the debts of the parties to 
the marriage. The party claiming the debt to be 
marital has the burden of proving the value of 
the debt on the date of separation and that it 
was incurred during the marriage for the joint 
benefit of the husband and wife. Miller v. 
Miller, 97 N.C. App. 77, 387 S.E.2d 181 (1990). 

Distribution of Marital Debts. — The 
court has the discretion, when determining 
what constitutes an equitable distribution of 
the marital assets, to also apportion or distrib- 
ute the marital debts in an equitable manner. 
Geer v. Geer, 84 N.C. App. 471, 353 S.E.2d 427 
(1987). 

When the court distributes debts, the court 
must make findings to show it considered all 
debts of the parties and to identify those which 
comprise marital debts. Geer v. Geer, 84 N.C. 
App. 471, 353 S.E.2d 427 (1987). 

Under this section, the court had the discre- 
tion to assign one-half of the marital debts to 
each party and to then award defendant addi- 
tional funds sufficient to pay plaintiff’s one-half 
share of the debt. Geer v. Geer, 84 N.C. App. 
471, 353 S.E.2d 427 (1987). 

Since the assets and obligations of a husband 
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and wife are reciprocally related, there can be 
no complete and equitable distribution of their 
property without also considering and distrib- 
uting their debt. Byrd v. Owens, 86 N.C. App. 
418, 358 S.E.2d 102 (1987). 

Credit for Decreasing Marital Debt. — 
The court must credit a former spouse with at 
least the amount by which he decreased the 
principal owed on marital debt by using his 
separate funds. McLean v. McLean, 88 N.C. 
App. 285, 363 S.E.2d 95 (1987), aff’d, 323 N.C. 
543, 374 S.E.2d 376 (1988). 

Marital Residence. — While paragraph (4) 
of subsection (c) of this section requires the 
court to consider the custodial parent’s need to 
occupy the marital residence, it does not re- 
quire that a party must be a custodial parent in 
order to be awarded ownership of the marital 
residence. Geer v. Geer, 84 N.C. App. 471, 353 
S.E.2d 427 (1987). 

Need of spouse to occupy the marital 
residence, unless it involves a spouse with 
custody of children, does not relate to the eco- 
nomic condition of the marriage and is not 
properly considered as a distributional factor 
under subdivision (c)(12) of this section. 
Burnett v. Burnett, 122 N.C. App. 712, 471 
S.E.2d 649 (1996). 

A trial court is not foreclosed from consider- 
ing the post-separation use of the marital resi- 
dence in reaching its decision as to whether an 
equal distribution is equitable. Becker v. 
Becker, 88 N.C. App. 606, 364 S.E.2d 175 
(1988). 

A party’s exclusive use of marital resi- 
dence subsequent to date of separation is a 
relevant distributional factor. Burnett v. 
Burnett, 122 N.C. App. 712, 471 S.E.2d 649 
(1996). 

Payment by One of Spouses on Marital 
Home Mortgage. — Payment by one of the 
spouses, after the date of separation, on a 
marital home mortgage is a factor appropri- 
ately considered by the trial court pursuant to 
subdivisions (c)(11a) and (c)(12) in determining 
what division of marital property is equitable. 
However, trial court correctly refused to credit 
husband with any mortgage payments he made 
after the separation of the parties where they 
had stipulated that an equal division of prop- 
erty was equitable. Miller v. Miller, 97 N.C. 
App. 77, 387 S.E.2d 181 (1990). 

The trial court did not err by failing to credit 
plaintiff with reducing mortgage on marital 
home and paying for taxes and insurance, 
where the court found that plaintiff made mort- 
gage payments on the property since the date of 
separation, paid property taxes on the resi- 
dence for one year, and paid homeowner’s in- 
surance premiums for three years, and also 
considered these facts as a distributional factor. 
Fox v. Fox, 103 N.C. App. 18, 404 S.E.2d 354 
(1991). 
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Trial court properly considered defendant’s 
post-separation payments toward mortgages as 
a distributional factor under subdivision 
(c)(1la) rather than crediting defendant for 
those payments. Edwards v. Edwards, 110 N.C. 
App. 1, 428 S.E.2d 834, cert. denied, 335 N.C. 
172, 486 S.E.2d 374 (1993). 

Waiver of Child Support. — In the absence 
of a separation agreement, nothing in the stat- 
ute requires the trial court to take a waiver of 
child support into account in calculating an 
equitable distribution. To the contrary, the de- 
termination of child support is to be made 
separately from that of equitable distribution. 
Wieneck-Adams v. Adams, 104 N.C. App. 621, 
410 8.E.2d 525 (1991), aff'd, 331 N.C. 688, 417 
S.E.2d 449 (1992). 

Custody is not an appropriate consider- 
ation within this section. The only factors 
considered “just and proper” within the mean- 
ing of the section are those relating to the 
source, availability, and use by a wife and 
husband of economic resources during the 
course of their marriage. Gum v. Gum, 107 N.C. 
App. 734, 421 S.E.2d 788 (1992). 

Need of Custodial Parent as Justifica- 
tion for Unequal Distribution. — Under the 
facts, the need of the parent with custody of the 
child of the marriage to occupy the marital 
residence and to use or own household effects 
alone justified the unequal distribution of mar- 
ital property, without requiring the trial judge 
to simply recite the other factors. Patterson v. 
Patterson, 81 N.C. App. 255, 343 S.E.2d 595 
(1986). 

Obligation to Care for Child. — The trial 
court erred by considering plaintiff’s separate 
obligation to care for child as a distributional 
factor. Pott v. Pott, 126 N.C. App. 285, 484 
S.E.2d 822 (1997). 

Value of Contributions by Nonstudent 
Spouse. — The Legislature gave no guidance 
on the issue of how to value the direct and 
indirect contributions of the nonstudent spouse 
under paragraph (7) of subdivision (c) of this 
section; thus, as with any statutory factor un- 
der subsection (c), it is a matter of discretion 
what weight the court assigns a particular 
factor in any given case. Geer v. Geer, 84 N.C. 
App. 471, 353 S.E.2d 427 (1987). 

Professional Licenses. — As this section 
expressly provides that professional licenses 
are separate property, professional licenses are 
not subject to valuation and distribution; nev- 
ertheless, the Legislature recognized the need 
to consider the contributions of one spouse that 
enhance the career of the other when determin- 
ing what constitutes an equitable result. Geer 
v. Geer, 84 N.C. App. 471, 353 S.E.2d 427 
(1987). 

Subdivision (c)(12) Is Limited to Consid- 
erations Relevant to Marital Economy. — 
Only items affecting the marital economy are 
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considered under the first eleven factors of 
subsection (c). Thus, under subdivision (c)(12), 
the only other considerations which are “just 
and proper” within the theory of equitable 
distributions as expressed by subdivisions 
(c)(1) to (c)(11) are those which are relevant to 
the marital economy. Smith v. Smith, 314 N.C. 
80, 331 S.E.2d 682 (1985). 

The only factors which may properly be con- 
sidered under the catchall provision of subdivi- 
sion (c)(12) of this section are those factors 
which are relevant to the marital economy. 
Marital economy relates to the source, avail- 
ability and use by the wife and husband of 
economic resources during the course of the 
marriage. Johnson vy. Johnson, 78 N.C. App. 
787, 338 S.E.2d 567 (1986). 

The trial court failed to consider defen- 
dant’s contributions to the marital estate as 
a distributional factor under subdivision (c)(12) 
of this section. Minter v. Minter, 111 N.C. App. 
321, 432 S.E.2d 720, cert. denied, 335 N.C. 176, 
438 S.E.2d 201 (1993). 

Consideration of Post-Separation In- 
come. — Where post-separation income is not 
a result of either party’s action, the income can 
be considered as “any other distributional fac- 
tor” under subdivision (c)(12). Chandler v. 
Chandler, 108 N.C. App. 66, 422 S.E.2d 587 
(1992). 

Monies Paid by Husband to Wife After 
Separation Were Advances. — Trial court 
correctly treated the $45,457 paid to wife as a 
distributional factor under subdivision (c)(11) 
or (12) of this section. Interspousal gifts under 
subdivision (b)(2) of this section do not become 
the separate property of the recipient spouse 
unless the donor expresses the intention to 
make a gift. This rule is applicable to an even 
greater extent after the parties have separated. 
As a matter of public policy, if trial courts are 
not allowed to consider such payments as dis- 
tributional factors, then the spouse with pos- 
session of marital property during the period 
between separation and the order of equitable 
distribution may seek to hold this marital prop- 
erty exclusively. Cobb v. Cobb, 107 N.C. App. 
382, 420 S.E.2d 212 (1992). 

When Fault May Be Considered. — The 
general rule is that marital fault or misconduct 
of the parties which is not related to the eco- 
nomic condition of the marriage is not germane 
to a division of marital property and should not 
be considered. However, fault which is related 
to the economic condition of the marriage may 
be considered. Spence v. Jones, 83 N.C. App. 8, 
348 S.E.2d 819 (1986). 

Fault or misconduct which dissipates or re- 
duces marital property for nonmarital purposes 
is just and proper to consider under subdivision 
(c)(12) of this section. Spence v. Jones, 83 N.C. 
App. 8, 348 S.E.2d 819 (1986). 

Misconduct during the marriage which 


ART. 1. DIVORCE, ETC., GENERALLY 


§50-20 


dissipates or reduces the value of marital 
assets for nonmarital purposes may properly 
be considered under this section, because it is 
consonant with the essential philosophy of eq- 
uitable distribution. Smith v. Smith, 314 N.C. 
80, 331 S.E.2d 682 (1985); Coleman v. Coleman, 
89 N.C. App. 107, 365 S.E.2d 178 (1988). 

Marital fault or misconduct which does 
not adversely affect the value of marital 
assets is not a just and proper factor within the 
meaning of subdivision (c)(12). Smith v. Smith, 
314 N.C. 80, 331 S.E.2d 682 (1985); Dusenberry 
v. Dusenberry, 314 N.C. 608, 335 S.E.2d 892 
(1985); Dewey v. Dewey, 77 N.C. App. 787, 336 
S.E.2d 451 (1985), cert. denied, 316 N.C. 376, 
344 §.E.2d 1 (1986). 

Fault is not a relevant or appropriate consid- 
eration in determining an equitable distribu- 
tion of marital property. Hinton v. Hinton, 70 
N.C. App. 665, 321 S.E.2d 161 (1984). 

Misconduct During Litigation May Not 
Be Considered. — The court may not punish a 
plaintiff by considering his misconduct during 
litigation as a factor under subdivision (c)(12). 
Wade v. Wade, 72 N.C. App. 372, 325 S.E.2d 
260, cert. denied, 313 N.C. 612, 330 S.E.2d 616 
(1985). 

Failure to comply with discovery orders, or 
misconducting oneself during the course of lit- 
igation may not be considered as a factor in 
determining the distribution of marital prop- 
erty. Shoffner v. Shoffner, 91 N.C. App. 399, 371 
S.E.2d 749 (1988). 

When the failure to assist in the compi- 
lation and valuation of marital property 
during litigation causes one party to incur 
additional expenses, the court may consider 
such a purely financial consideration in making 
its distributive award. This is equivalent to the 
proper consideration of marital misconduct 
which is related to the economic condition of the 
marriage as a factor in making the distributive 
award. Shoffner v. Shoffner, 91 N.C. App. 399, 
371 S.E.2d 749 (1988). 

Parties’ Premarital Relationship. — Rec- 
itation in the findings of the extramarital na- 
ture of the parties’ premarital relationship sug- 
gested that the trial judge may have 
improperly considered fault in making the dis- 
tribution; however, where the husband did not 
assert, nor was there anything to indicate that 
he was prejudiced by, this consideration, the 
error, if any, was harmless. McIver v. McIver, 92 
N.C. App. 116, 374 S.E.2d 144 (1988). 

Meaning of “Income”. — The legislature 
used the word “income” in subdivision (c)(1) of 
this section to convey its natural and ordinary 
meaning. Bradley v. Bradley, 78 N.C. App. 150, 
336 S.E.2d 658 (1985). 

Food Stamps Are Not Income. — Based on 
7 U.S.C. § 2017(b), which provides that the 
value of food stamp allotment provided to an 
eligible household shall not be considered in- 
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come or resources for any purpose under any 
federal, state or local laws, the value of food 
stamps received by a party may not be consid- 
ered as income under subdivision (c)(1) of this 
section. Bradley v. Bradley, 78 N.C. App. 150, 
336 S.E.2d 658 (1985). 

Child Support and AFDC Are Not In- 
come. — Since the amounts received by a 
spouse in the form of child support and Aid to 
Families with Dependent Children (AFDC) are 
for the benefit and support of the parties’ chil- 
dren, they are not income within the meaning 
of subdivision (c)(1) of this section. Bradley v. 
Bradley, 78 N.C. App. 150, 336 S.E.2d 658 
(1985). 

Working Outside Home and Participat- 
ing in Child-Rearing and Homekeeping. — 
Under subdivision (c)(12) of this section, it is 
within the trial court’s equitable powers to 
consider that one spouse worked outside the 
home and participated in child-rearing and 
homekeeping, while the other spouse only par- 
ticipated in child-rearing and homekeeping. 
Dorton v. Dorton, 77 N.C. App. 667, 336 S.E.2d 
415 (1985). 

Consideration of Unvalued Inheritance 
and Fact of Appraisal Held Error. — Where 
there was no evidence to support the value of 
the inheritance the husband received from his 
mother, it was error for the trial court to 
consider as a distributional factor under subdi- 
vision (c)(1) of this section that the husband 
had received an inheritance of “significant val- 
ue” from his mother’s estate; furthermore, since 
the party claiming property to be marital has 
the burden of presenting evidence on the value 
of such property, it was error to consider as a 
distributional factor that the party with the 
burden of proof had the property appraised and 
the appraiser testified as to the value of the 
property. Atkins v. Atkins, 102 N.C. App. 199, 
401 S.E.2d 784 (1991). 

Decrease in Separate Property Through 
Activities Which Increased Marital Estate. 
— Where the marital estate was increased due 
to activities which decreased the value of wife’s 
separate property, this decrease in separate 
property through depreciation related to the 
economy of the marriage; thus, the court prop- 
erly considered this depreciation under subdi- 
vision (c)(12) when dividing the marital prop- 
erty. Johnson v. Johnson, 78 N.C. App. 787, 338 
S.E.2d 567 (1986). 

Disregarding Family Corporation Held 
Error. — Action of the trial court in equitable 
distribution action in disregarding the corpo- 
rate entity of a family corporation on the 
grounds that the corporation was a “sham,” and 
in distributing the assets of the corporation as 
marital property, but holding defendant per- 
sonally liable for $23,000 worth of notes and 
deeds of trust which she had executed, appar- 
ently in the name of the corporation, after the 
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parties separated, constituted reversible error, 
where several of the reasons cited by the trial 
court for disregarding the corporate entity were 
unsupported by the evidence or were irrele- 
vant. Dorton v. Dorton, 77 N.C. App. 667, 336 
S.E.2d 415 (1985). 

Trial court did not err in forbidding 
either party from receiving a commission 
or broker’s fee on the sale of the marital home 
(the order being directed primarily at defen- 
dant, a licensed real estate broker), since if the 
parties could sell the home by themselves, 
without paying a real estate commission, then 
the net proceeds of the sale would be greater 
and there would be more marital property for 
equitable distribution. This was an equitable 
factor that the trial court could consider. 
Dorton v. Dorton, 77 N.C. App. 667, 336 S.E.2d 
415 (1985). 

In case involving equitable distribution, 
trial court is required to consider liabili- 
ties of each party, whether the debts are joint 
or individual. Mishler v. Mishler, 90 N.C. App. 
72, 367 S.E.2d 385, cert. denied, 323 N.C. 174, 
373 S.E.2d 111 (1988). 

Attribution of husband’s payment of 
$3,000 debt accumulated by wife and mi- 
nor children for necessities after date of 
separation to husband’s continuing obligation 
to support his minor children did not constitute 
an improper use of child support to inflate the 
income of either party in violation of subsection 
(f) of this section, but, rather, was a determina- 
tion that the debt was incurred to purchase 
necessities after the parties’ separation. 
Beightol v. Beightol, 90 N.C. App. 58, 367 
S.E.2d 347, cert. denied, 323 N.C. 171, 373 
S.E.2d 104 (1988). 

Failure of Court to Find Distributional 
Factors. — In determining an appropriate 
distribution of the marital property, the trial 
court erred by failing to consider the following 
factors: (1) evidence that the husband paid 
homeowner’s insurance premiums on the mar- 
ital home between the date of separation and 
the date of the trial should have been consid- 
ered as a distributional factor under subdivi- 
sion (c)(11a); (2) evidence that the husband was 
primarily responsible for maintaining and pre- 
serving the marital property between the date 
of separation and the date of trial also should 
have been considered as a distributional factor 
under subdivision (c)(1la); and (38) evidence 
that the wife earned a larger income than the 
husband should have been considered by the 
trial court as a distributional factor under sub- 
division (c)(1). Atkins v. Atkins, 102 N.C. App. 
199, 401 S.E.2d 784 (1991). 


C. Distributive Awards. 


Subdivision (b)(3) of this section autho- 
rizes the court to make distributive 
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awards for periods of not more than six years 
after the date on which the marriage ceases, 
except upon a showing by the payor spouse that 
legal or business impediments, or some overrid- 
ing social policy, prevent completion of the 
distribution within the six-year period. Lawing 
v. Lawing, 81 N.C. App. 159, 344 S.E.2d 100 
(1986). 

As Does Subsection (e). — Subsection (e) of 
this section clearly recognizes that the court 
may make a distributive award, payable over 
an extended period. Lawing v. Lawing, 81 N.C. 
App. 159, 344 S.E.2d 100 (1986). 

But a court’s authority to make distrib- 
utive awards is limited, and a court may not 
enter a distributive award that will be treated 
as ordinary income under the Internal Revenue 
Code. Lawing v. Lawing, 81 N.C. App. 159, 344 
S.E.2d 100 (1986). 

Distributive awards for periods longer 
than six years, if necessary, should be crafted 
to assure completion of payment as promptly as 
possible. This will serve both statutory goals: 
Affording the recipient’s share nonrecognition 
treatment under the Internal Revenue Code, 
and fairly wrapping up the marital affairs as 
quickly and certainly as possible. Lawing v. 
Lawing, 81 N.C. App. 159, 344 S.E.2d 100 
(1986). 

Seven Year Payment Schedule Held Er- 
roneous. — Where the court’s decision to 
award the marital residence to the plaintiff 
wife resulted in property having a net value of 
$78,978.00 being distributed to her, while prop- 
erty passing to the defendant husband had a 
net value of only $13,140.63, the distributive 
award of $23,706.82 which the court ordered 
the wife to pay to the husband was within the 
authority vested in the court by subdivision (e) 
of this section; however, where the payment of 
the distributive award would not become due 
for more than seven years after the termination 
of the marriage, and the trial court made no 
findings which would permit completion of the 
payment of the distributive award beyond six 
years from the date the parties’ marriage was 
terminated, that portion of the order providing 
for the distributive award would be vacated 
and the case remanded for further proceedings. 
Harris v. Harris, 84 N.C. App. 358, 352 S.E.2d 
869 (1987). 

18.3 Year Payment Schedule Held Erro- 
neous. — Where payor husband made no 
showing of legal or business impediments to an 
earlier distribution, the 18.3 year payment 
schedule of distributive award to wife was 
erroneous as a matter of law and would be 
vacated. Lawing v. Lawing, 81 N.C. App. 159, 
344 S.E.2d 100 (1986). 

Where escrow balance was not included 
in the trial court’s net valuation of the marital 
home or otherwise considered in the order, the 
trial court erred by failing to properly distrib- 
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ute this asset. Pott v. Pott, 126 N.C. App. 285, 
484 S.E.2d 822 (1997). 


IV. VALUATION OF PROPERTY. 


Subsection (a) of this section effectively 
provides for the “freezing” of the marital 
estate as of the date of the parties’ separation, 
and marital assets, distributed thereafter, are 
valued as of that date; attempts by one or both 
spouses to deplete the marital estate or dispose 
of marital property after the date of separation 
but before distribution may be considered by 
the court when making the division, and any 
conversion of marital property for individual 
purposes may be charged against the acting 
spouse’s share. Sharp v. Sharp, 84 N.C. App. 
128, 351 S.E.2d 799 (1987). 

Net Value Used to Determine Equitable 
Distribution. — In determining what distri- 
bution of the property is equitable, the court 
must use the net value of the property rather 
than its fair market value. Wade v. Wade, 72 
N.C. App. 372, 325 S.E.2d 260, cert. denied, 313 
N.C. 612, 330 S.E.2d 616 (1985). 

Net value, rather than fair market value, is 
the proper measure for valuing marital prop- 
erty for equitable distribution. Little v. Little, 
74 N.C. App. 12, 327 S.E.2d 283 (1985). 

The division of marital property is to be 
accomplished by using the net value of the 
property, i.e., its market value, if any, less the 
amount of any encumbrance serving to offset or 
reduce market value. Talent v. Talent, 76 N.C. 
App. 545, 334 S.E.2d 256 (1985). 

Date of Separation to Be Used in Valuing 
Property. — The trial court did not err in 
failing to consider the current fair market value 
of all marital assets. Subsection (b) of this 
section provides that for purposes of equitable 
distribution, marital property shall be valued 
as of the date of the separation of the parties. 
Fox v. Fox, 103 N.C. App. 13, 404 S.E.2d 354 
(1991). 

For the test for determining the date of 
separation under the equitable distribution 
statutes, see Hall v. Hall, 88 N.C. App. 297, 363 
S.E.2d 189 (1987). 

Appreciation Is Factor to Be Consid- 
ered. — Post-separation appreciation of mari- 
tal property itself is neither marital nor sepa- 
rate property. Such appreciation must instead 
be treated as a distributional factor under sub- 
division (c)(11a) or (12). Truesdale v. Truesdale, 
89 N.C. App. 445, 366 S.E.2d 512 (1988). 

Where there is evidence of active or passive 
appreciation of marital assets after the date of 
separation, the court must consider the appre- 
ciation of the assets as a factor under subdivi- 
sions (c)(1la) or (12) of this section. Fox v. Fox, 
103 N.C. App. 18, 404 S.E.2d 354 (1991). 

When Separation Held to Occur. — 
Where at all times prior to December 26, 19838, 
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the relationship between plaintiff and defen- 
dant was of such a character as to give the 
appearance that they were husband and wife 
living together and that they held themselves 
out to be such, their separation, as that term is 
defined by case law, did not occur until Decem- 
ber 26, 1983. Hall v. Hall, 88 N.C. App. 297, 363 
S.E.2d 189 (1987). 

Meaning of “Net Value”. — The term “net 
value” is to be given its ordinary and commonly 
understood interpretation: i.e., market value, if 
any, less the amount of any encumbrance serv- 
ing to offset or reduce market value. Alexander 
v. Alexander, 68 N.C. App. 548, 315 S.E.2d 772 
(1984); Poore v. Poore, 75 N.C. App. 414, 331 
S.E.2d 266 (1985); Nix v. Nix, 80 N.C. App. 110, 
341 S.E.2d 116 (1986). 

Meaning of “Equity”. — Equity is net value 
of property, i.e., its present value minus the 
outstanding mortgage. Willis v. Willis, 86 N.C. 
App. 546, 358 S.E.2d 571 (1987). 

Meaning of “Presently Owned.” — The 
term “presently owned” under subdivision 
(b)(1) refers to the date of separation. Wornom 
v. Wornom, 126 N.C. App. 461, 485 S.E.2d 856 
(1997); 

Failure of judge to value marital prop- 
erty as of date of separation was error 
prejudicial to wife. By looking only to funds 
in husband’s account at time of equitable dis- 
tribution hearing, rather than at time of sepa- 
ration, judge failed to properly trace marital 
property. Account in question was established 
by husband after separation and before hear- 
ing, and funds deposited to account came from 
three sources, two of which were part marital 
and part separate and one of which was wholly 
marital. Willis v. Willis, 86 N.C. App. 546, 358 
S.E.2d 571 (1987). 

Trial Court Is Required to Value Prop- 
erty Stipulated to Be Marital. — When 
parties to an equitable distribution action make 
a valid stipulation that certain property is to be 
classified as marital property, the trial court is 
nonetheless required to value and distribute 
that property. Byrd v. Owens, 86 N.C. App. 418, 
358 S.E.2d 102 (1987). 

Property Must Be Valued Before It Is 
Distributed. — Subsection (c) of this section 
requires the trial court to determine what is 
marital property, then to find the net value of 
the property, and finally to make an equitable 
distribution of that property; thus, where the 
court made some findings and conclusions re- 
garding marital property, but did not place a 
value on the marital home, its order that the 
marital home be sold for not less than $140,000 
was at least premature, as the court had not 
placed a value upon the marital property. 
Soares v. Soares, 86 N.C. App. 369, 357 S.E.2d 
418 (1987). 

No Requirement to Assign Monetary 
Value to Medical License. — Having classi- 
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fied the husband’s medical license as separate 
property and considered it as having “very 
substantial value” in making equitable distri- 
bution, the trial court did not err in refusing to 
assign it a monetary value. Conway v. Conway, 
131 N.C. App. 609, 508 S.E.2d 812 (1998). 

This section does not require the trial 
court to place a monetary value on any 
distributional factor; this would be an un- 
necessary burden upon the trial court. Gum v. 
Gum, 107 N.C. App. 734, 421 S.E.2d 788 (1992). 

Dual Classification and Valuation. — Al- 
though evidence supported judge’s dual classi- 
fication of marital home, in that the home was 
acquired in part by separate estate and in part 
by marital estate, judge erred by assigning a 
combined marital and separate property value 
when he distributed property. Trial judge must 
divide the equity based on the proportion in- 
vested by marital and separate estates. Willis v. 
Willis, 86 N.C. App. 546, 358 S.E.2d 571 (1987). 

Mortgage payments are acquisitive, not ap- 
preciative. Active/passive distinction concern- 
ing appreciation has no utility when property 
has dual classification (i.e., was acquired in 
part with separate property and in part with 
marital property). Each estate, marital and 
separate, is entitled to a proportionate return 
on its investment whether appreciation is ac- 
tive or passive. Willis v. Willis, 86 N.C. App. 
546, 358 S.E.2d 571 (1987). 

Valuation of Property After Separation 
Held Proper. — There was no error when the 
trial court based its distribution of the marital 
property on evidence of values of the marital 
property assigned after the date of the parties’ 
separation, where although plaintiff and defen- 
dant were separated on December 24, 1984, the 
court valued the parties’ pensions as of Decem- 
ber 31, 1984, defendant failed to demonstrate 
that either of the parties made any additional 
contributions, or that any additional interest 
had accrued to the retirement plans during the 
seven day interval between the parties’ date of 
separation and the date of valuation. Shoffner 
v. Shoffner, 91 N.C. App. 399, 371 S.E.2d 749 
(1988). 

Items Charged on Credit Card. — Court 
erred in its equitable distribution judgment by 
including the gross fair-market value of those 
marital properties which had an outstanding 
credit card balance and then failing to credit 
plaintiff for the debt; however, since plaintiff 
was awarded all of the items charged on the 
credit card in the property division award, the 
error was not prejudicial. Hendricks  v. 
Hendricks, 96 N.C. App. 462, 386 S.E.2d 84 
(1989), cert. denied, 326 N.C. 264, 389 S.E.2d 
113 (1990). 

Value of Truck and Lease of Truck. — 
Trial court did not commit error in assigning a 
value to, and including as marital property of 
the parties, both the net fair market value of 
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the truck, and the net present fair market 
value of a lease of truck; the truck and the lease 
were two separate items of property and, there- 
fore, the trial judge properly valued the truck 
and the lease as separate assets. Black v. Black, 
94 N.C. App. 220, 379 S.E.2d 879 (1989). 

Value of Growing Timber. — Trial judge 
correctly included the actual value of the land 
and timber at the date of separation. Because 
neither party presented evidence of apprecia- 
tion, if any, between the time of separation and 
the order for equitable distribution, the trial 
judge was not required to find the presence of 
this distributional factor. Cobb v. Cobb, 107 
N.C. App. 382, 420 S.E.2d 212 (1992). 

For a thorough consideration of valua- 
tion and distribution of a considerable 
marital estate, see Smith v. Smith, 111 N.C. 
App. 460, 433 S.E.2d 196, petition denied as to 
additional issues, 335 N.C. 177, 438 S.E.2d 202 
(1993), rev'd on other grounds, 336 N.C. 575, 
444 §.E.2d 420 (1994). 

Valuation Held Erroneous. — Evidence 
held insufficient to support trial court’s valua- 
tion of marital home for purposes of equitable 
distribution of the marital property. Coleman v. 
Coleman, 89 N.C. App. 107, 365 S.E.2d 178 
(1988). 

Offer to Purchase or Sell as Evidence of 
Value. — While mere offers to purchase or sell 
are not generally competent as evidence of 
value, where the offer constitutes an admission 
against interest, operating against the land- 
owner’s or offeror’s contended value, the rule 
has been relaxed. Lawing v. Lawing, 81 N.C. 
App. 159, 344 S.E.2d 100 (1986). 

For case upholding the valuation and 
award of the stock of a minority share- 
holder in a closely-held corporation in eq- 
uitable distribution proceedings, see Hartman 
v. Hartman, 82 N.C. App. 167, 346 S.E.2d 196 
(1986), aff'd, 319 N.C. 397, 354 S.E.2d 239 
(1987). 

Valuation of Partnership Interest. — 
When considering the value of a spouse’s inter- 
est in a business partnership, the task of the 
appellate court on review is to determine 
whether the approach used by the trial court 
reasonably approximates the net value of the 
partnership interest. Fox v. Fox, 103 N.C. App. 
13, 404 S.E.2d 354 (1991). 

The withdrawal formula for valuing a part- 
nership interest is presumptively correct, 
though it may be attacked if not reasonably 
representative of the value of the defendant’s 
interest. Fox v. Fox, 103 N.C. App. 18, 404 
S.E.2d 354 (1991). 

In valuing husband’s interest in a business 
partnership, the trial court did not err by using 
a withdrawal formula, as opposed to a book 
value approach. Nor did it err by using the 
withdrawal formula found in the partnership 
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agreement. Fox v. Fox, 103 N.C. App. 18, 404 
S.E.2d 354 (1991). 

Where there was no evidence that defendant 
had actually withdrawn his partnership inter- 
est, or that the distribution ordered by the 
court would require him to do so, but the court 
deducted from the value of defendant’s partner- 
ship interest the amount of income tax defen- 
dant would have owed had he withdrawn his 
partnership interest, it was improper for the 
court to consider such hypothetical and specu- 
lative tax consequences in valuing defendant’s 
partnership interest. Harvey v. Harvey, 112 
N.C. App. 788, 437 S.E.2d 397 (1993). 

Debts. — Trial court erred by failing to 
consider defendant’s obligation on notes cre- 
ated to establish accounting firm and erred by 
finding defendant earned $120,000 a year with- 
out sufficient evidence. Pott v. Pott, 126 N.C. 
App. 285, 484 S.E.2d 822 (1997). 


V. AGREEMENTS. 


This section did not purport to change 
the general validity of separation agree- 
ments or to modify existing agreements. 
McArthur v. McArthur, 68 N.C. App. 484, 315 
S.H.2d 344 (1984). 

Subsection (d) was enacted to insure 
against fraud and overreaching on the part 
of one of the spouses. McIntosh v. McIntosh, 74 
N.C. App. 554, 328 S.E.2d 600 (1985). 

Effect of Subsection (d). — By the enact- 
ment of subsection (d) of this section, the Gen- 
eral Assembly manifested a clear intent to 
change the former rule which required the 
actual separation of the parties to a marriage in 
order for a property settlement to be effective 
between spouses. Buffington v. Buffington, 69 
N.C. App. 483, 317 S.E.2d 97 (1984). 

The public policy of the state, as expressed by 
subsection (d) of this section, permits spouses 
to execute a property settlement at any time, 
regardless of whether they separate immedi- 
ately thereafter or not. Buffington  v. 
Buffington, 69 N.C. App. 483, 317 S.E.2d 97 
(1984). 

Subsection (d) did not reverse a prior 
public policy against agreements releas- 
ing spousal property rights; by incorporat- 
ing § 52-10, it instead mandated, among other 
things, that the policy favoring property settle- 
ments continue so that a prior settlement of 
spousal property rights would also constitute a 
plea in bar to the equitable distribution of 
“marital” property under § 50-20. Small v. 
Small, 93 N.C. App. 614, 379 S.E.2d 278, cert. 
denied, 325 N.C. 278, 384 S.E.2d 519 (1989). 

Separation Agreement Fully Disposing 
of Property Rights. — If a court finds that a 
separation agreement fully disposes of the par- 
ties’ rights arising out of the marriage, the 
court may not set aside the separation agree- 
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ment and property settlement, absent fraud or 
misrepresentation. A separation agreement 
and property settlement entered into by the 
parties which fully disposes of the property 
rights arising out of a marriage acts as a bar to 
equitable distribution. Rabon v. Rabon, 102 
N.C. App. 452, 402 S.E.2d 461 (1991). 

Release of Rights Did Not Violate Public 
Policy. — Wife’s release of property rights 
under 1980 Post-Nuptial Contract did not vio- 
late public policy simply because it was exe- 
cuted prior to the adoption of subsection (d) of 
this section. Small v. Small, 93 N.C. App. 614, 
379 S.E.2d 273, cert. denied, 325 N.C. 273, 384 
S.E.2d 519 (1989). 

Right to Cancel Separation Agreement. 
— In enacting subsection (d) of this section, the 
General Assembly did not intend that a written 
separation agreement, once entered into, would 
be forever binding or forever a bar to an equi- 
table distribution action. Rather, the parties to 
separation agreements must still be able to 
cancel their agreements, and the indicia of the 
intent to cancel as developed in the common 
law must also still be intact. Carlton v. Carlton, 
74 N.C. App. 690, 329 S.E.2d 682 (1985). 

When Separation Agreement Is Valid. — 
To be valid, a separation agreement must be 
untainted by fraud, must be in all respects fair, 
reasonable and just, and must have been en- 
tered into without coercion or the exercise of 
undue influence, and with full knowledge of all 
the circumstances, conditions, and rights of the 
contracting parties. McIntosh v. McIntosh, 74 
N.C. App. 554, 328 S.E.2d 600 (1985). 

Failure of husband and wife to separate 
until 31 days after the execution of a separation 
and property settlement agreement did not 
render the post-separation support and ali- 
mony provisions null and void. Newland v. 
Newland, 129 N.C. App. 418, 498 S.E.2d 855 
(1998). 

Transactions Between Spouses Must Be 
Fair and Reasonable. — The relationship 
between a husband and a wife is the most 
confidential of all relationships, and transac- 
tions between them, to be valid, must be fair 
and reasonable. A separation agreement must 
have been entered into without coercion. 
Stegall v. Stegall, 100 N.C. App. 398, 397 S.E.2d 
306 (1990), cert. denied, 328 N.C. 274, 400 
S.E.2d 461 (1991). 

When examining whether both parties 
freely entered into separation agreement, 
trial courts should use considerable care be- 
cause contracts between husbands and wives 
are special agreements. Stegall v. Stegall, 100 
N.C. App. 398, 397 S.E.2d 306 (1990), cert. 
denied, 328 N.C. 274, 400 S.E.2d 461 (1991). 

Fraud Need Not Be Shown, Where Set- 
tlement Is Unfair Due to Other’s Over- 
reaching. — Courts have thrown cloak of 
protection about separation agreements and 
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made it their business, when confronted, to see 
to it that they are arrived at fairly and equita- 
bly. To warrant equity’s intervention, no actual 
fraud need be shown, for relief will be granted if 
settlement is manifestly unfair to spouse be- 
cause of other’s overreaching. Stegall v. Stegall, 
100 N.C. App. 398, 397 S.E.2d 306 (1990), cert. 
denied, 328 N.C. 274, 400 S.E.2d 461 (1991). 

Unless both parties legally consent to 
rescinding the agreement, the court is with- 
out the power to discard valid contracts be- 
tween the parties and to order equitable distri- 
bution. Rabon v. Rabon, 102 N.C. App. 452, 402 
S.E.2d 461 (1991). 

Existence of Confidential Relationship 
After One Spouse Has Left Home. — A 
confidential relationship, and a fiduciary duty, 
between husband and wife can exist even after 
one spouse has left the home. Where such a 
relationship exists, there is a duty to disclose 
all material facts relevant to a separation 
agreement, and failure to do so constitutes 
fraud. Harroff v. Harroff, 100 N.C. App. 686, 
398 S.E.2d 340 (1990), discretionary review 
denied, 328 N.C. 330, 402 S.E.2d 833 (1991). 

Same — After Involvement of Attorney. 
— The involvement of an attorney does not 
automatically end the confidential relationship 
of husband and wife. Where one spouse alleges 
and offers evidence that the confidential rela- 
tionship still existed and that the attorneys’ 
role was merely to record the agreement the 
spouses negotiated, it is a question of fact as to 
whether the confidential relationship has been 
terminated. Harroff v. Harroff, 100 N.C. App. 
686, 398 S.E.2d 340 (1990), discretionary re- 
view denied, 328 N.C. 330, 402 S.E.2d 833 
(1991). 

Stipulations as to Division of Marital 
Property Must Be Scrutinized. — The same 
scrutiny which is applied to separation agree- 
ments must also be applied to stipulations 
entered into by a husband and a wife regarding 
the distribution of their marital property. 
McIntosh v. McIntosh, 74 N.C. App. 554, 328 
S.E.2d 600 (1985). 

Distribution Agreement Should Be Writ- 
ten, Executed, and Acknowledged. — Any 
agreement entered into by the parties regard- 
ing the distribution of their marital property 
should be reduced to writing, duly executed and 
acknowledged. McIntosh v. McIntosh, 74 N.C. 
App. 554, 328 S.E.2d 600 (1985). 

Without the signature of both the husband 
and the wife, an agreement may not conform to 
the requirements of subsection (d) of this sec- 
tion. Collar v. Collar, 86 N.C. App. 105, 356 
S.E.2d 407 (1987). 

Judgment which effectuated a distribution of 
the parties’ marital property pursuant to an 
agreement that was not signed by both hus- 
band and wife was a court-ordered equitable 
distribution granted before absolute divorce, 
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and as such was expressly prohibited by § 50- 
21(a). Collar v. Collar, 86 N.C. App. 105, 356 
S.E.2d 407 (1987). 

Otherwise, Record Must Show Under- 
standing of and Agreement with Terms. — 
If oral stipulations between spouses regarding 
the distribution of their marital property are 
not reduced to writing, it must affirmatively 
appear in the record that the trial court made 
contemporaneous inquiries of the parties at the 
time the stipulations were entered into. It 
should appear that the court read the terms of 
the stipulations to the parties, and that the 
parties understood the legal effects of their 
agreement and the terms of the agreement and 
agreed to abide by those terms of their own free 
will. McIntosh v. McIntosh, 74 N.C. App. 554, 
328 S.E.2d 600 (1985). 

Although plaintiff claimed the parties stipu- 
lated for trial that certain land would be clas- 
sified as marital property, the record showed no 
evidence of stipulation; therefore, as the prop- 
erty was a gift to defendant from his mother, 
trial court’s classification of the land as marital 
property was error. Locklear v. Locklear, 92 
N.C. App. 299, 374 S.E.2d 406 (1988). 

Where there was no evidence of a writ- 
ten agreement nor any affirmative assurance 
that the parties were in agreement concerning 
the division of personal property, the trial 
court’s reliance on the parties’ oral agreement 
or existing division of personal property was 
error and all marital personal property should 
have been included in the equitable distribu- 
tion. Holder v. Holder, 87 N.C. App. 578, 361 
S.E.2d 891 (1987). 

Handwritten agreement which was not 
acknowledged before a certifying officer 
as defined in § 52-10(b) was not binding upon 
the court and the court was free to distribute 
the property. McLean v. McLean, 88 N.C. App. 
285, 363 S.E.2d 95 (1987), aff'd, 323 N.C. 543, 
374 S.E.2d 376 (1988). 

Handwritten Agreement Superseded by 
Later Agreement Incorporated in Judg- 
ment. — Trial court did not err in refusing to 
enforce a 1986 handwritten agreement between 
the parties which concerned the distribution of 
marital assets and which provided that defen- 
dant would pay plaintiff $15,000 upon her 
remarriage or upon her sale of a specific parcel 
of marital property. The language in the judg- 
ment clearly indicated that property settlement 
agreement of 1988, which was incorporated 
into the judgment, was a full and final settle- 
ment of the distribution of marital property 
which superseded any and all prior agreements 
between the parties. Rosania v. Rosania, 108 
N.C. App. 58, 422 S.E.2d 348 (1992). 

Separation Agreement as Bar to Equita- 
ble Distribution. — A separation agreement 
which contained no specific references to any 
real property, but only to personal property, 
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nevertheless fully disposed of the parties’ prop- 
erty rights arising out of the marriage and thus 
acted as a bar to equitable distribution. 
Hartman y. Hartman, 80 N.C. App. 452, 343 
S.E.2d 11 (1986). 

In view of separation agreement between the 
parties, which provided for (1) division of prop- 
erty, (2) effect of reconciliation on the property 
settlement, (3) mutual release of all personal 
and real property claims that the parties might 
have against each other or might acquire under 
any statute of distribution, right of election or 
otherwise, and (4) joint custody and support of 
the parties’ two children, and which the court 
found valid, the trial court erred in ordering 
that further proceedings might be held to ac- 
complish an equitable distribution of marital 
property which had allegedly not been taken 
account of. Rice v. Rice, 81 N.C. App. 247, 344 
S.E.2d 41, cert. denied, 317 N.C. 706, 347 
S.E.2d 439 (1986). 

Valid marital agreements releasing all spou- 
sal property rights will bar claims for equitable 
distribution — even if those settlements were 
executed prior to the adoption of equitable 
distribution under this section. Morrison v. 
Morrison, 102 N.C. App. 514, 402 S.E.2d 855 
(1991). 

Separation agreement which released each 
spouse from the common law rights incident to 
marriage (dower, curtesy, inheritance, descent, 
and distribution), as well as “all other rights 
arising out of the marital relationship in and to 
any and all property,” fully disposed of the 
parties’ property rights arising out of the mar- 
riage and thus acted as a bar to equitable 
distribution. Hagler v. Hagler, 319 N.C. 287, 
354 $.E.2d 228 (1987). 

Equitable Distribution Barred Where 
Separation Agreement Dividing Property 
Has Been Executed. — If parties who had 
entered into a 1963 separation agreement di- 
vided and conveyed property prior to resuming 
their marital relationship, then the provisions 
of the separation agreement concerning that 
property were “executed,” and an equitable 
distribution suit to divide that property upon 
the parties’ again separating in 1982 would be 
barred, unless the evidence showed an intent to 
cancel those provisions of the separation agree- 
ment. Carlton v. Carlton, 74 N.C. App. 690, 329 
S.E.2d 682 (1985). 

But Not by Executory Promises. — Wife’s 
promise in 1963 separation agreement that she 
would make no future claims to husband’s 
future property required future performance 
and therefore was executory, and where the 
parties became reconciled and lived again as 
husband and wife between 1963 and 1982, then 
this promise was void as to property acquired 
after they resumed the marital relationship. A 
suit for equitable distribution of this property 
was therefore proper. Carlton v. Carlton, 74 
N.C. App. 690, 329 S.E.2d 682 (1985). 
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Separation agreement is terminated in- 
sofar as it remains executory on resump- 
tion of marital relation. This rule has not 
been superseded by subsection (d). Camp v. 
Camp, 75 N.C. App. 498, 331 S.E.2d 163, cert. 
denied, 314 N.C. 668, 335 S.E.2d 493 (1985). 

Condition in Separation Agreement Not 
Met. — Condition in separation agreement 
that if the parties lived continuously separate 
and apart for a full year, then in that event, 
wife would transfer her interest in residence 
and lot to husband as part of property settle- 
ment was not met where the evidence showed 
that on a number of occasions during the year 
the parties had had sexual relations. Higgins v. 
Higgins, 321 N.C. 482, 364 S.E.2d 426, rehear- 
ing denied, 322 N.C. 116, 367 S.E.2d 911 (1988), 
decided prior to § 52-10.2. 

Misapplication of Stipulations in Agree- 
ment. — A trial court abused its discretion in 
misapplying a $5000 credit, where the parties 
agreed (1) that certain property would be di- 
vided unequally, and (2) that the husband 
would receive less personal property but would 
receive the $5000 credit. The trial court applied 
the credit but in effect ignored the remainder of 
the stipulation by including property against 
which the credit was to be an offset when it 
divided the marital estate equally. Fox v. Fox, 
103 N.C. App. 18, 404 S.E.2d 354 (1991). 

Property Settlement Not Negotiated as 
Reciprocal Consideration. — If a property 
settlement is negotiated as “reciprocal consid- 
eration” for a separation agreement, the agree- 
ments are deemed integrated and the resump- 
tion of marital relations will terminate the 
executory provisions of the property settlement 
agreement. If not in reciprocal consideration, 
the provisions of the property settlement are 
deemed separate and the resumption of marital 
relations will not affect either the executed or 
executory provisions of the property settlement 
agreement. Morrison v. Morrison, 102 N.C. 
App. 514, 402 S.H.2d 855 (1991). 

The absence of a divorce decree did not 
cancel buy-sell agreement which provided 
that wife could purchase husband’s equity in 
property “within one year of the date of the 
entry of an order of divorce”; that if she did not 
exercise her right of purchase within that time, 
he could purchase her equity for the same 
amount within 90 days after “the termination 
of the one-year period as is hereinabove set 
forth”; and that if neither bought the equity of 
the other, the property would be listed for sale 
with a licensed real estate broker and upon it 
being sold, the net proceeds would be equally 
divided. Riley v. Riley, 86 N.C. App. 636, 359 
S.E.2d 252, cert. denied, 321 N.C. 121, 361 
S.E.2d 596 (1987). 

Tenancy by Entirety Not Destroyed by 
Separation Agreement. — Despite conten- 
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tion of creditor of husband that separation 
agreement executed by husband and wife de- 
stroyed tenancy by the entirety and vested a 
property interest in husband against which 
creditor was entitled to levy, where husband 
and wife were not divorced until over 8 months 
following the conveyance of the marital prop- 
erty to husband’s parents, the property re- 
mained entirety property at the time of the 
conveyance and could not be the subject of a 
conveyance in defraud of husband’s individual 
creditors. The trial court erred in ordering that 
creditor was entitled to receive the proceeds of 
the sale of this property. Dealer Supply Co. v. 
Greene, 108 N.C. App. 31, 422 S.E.2d 350 
(1992), cert. denied, 333 N.C. 343, 426 S.E.2d 
704 (1993). 

Effect of Reconciliation on Property Set- 
tlements. — A single act of sexual intercourse 
between a husband and wife constitutes a rec- 
onciliation and terminates alimony obligations. 
However, property settlements may be exe- 
cuted before, during or after marriage and are 
not necessarily terminated by reconciliation. 
Love v. Mewborn, 79 N.C. App. 465, 339 S.E.2d 
487, cert. denied, 317 N.C. 704, 347 S.E.2d 43 
(1986). 

Obligation to Make Money Payments 
Held Not Terminated on Renewal of Sex- 
ual Relations. — The trial court’s finding of 
fact that property settlement and alimony pay- 
ments were mutually dependent supported its 
conclusion that the husband’s obligation to 
make money payments denominated as “alimo- 
ny” did not terminate upon renewal of sexual 
relations. Love v. Mewborn, 79 N.C. App. 465, 
339 S.E.2d 487, cert. denied, 317 N.C. 704, 347 
S.E.2d 43 (1986). 

A premarital agreement concerning ali- 
mony is void as against public policy. Howell 
v. Landry, 96 N.C. App. 516, 386 S.E.2d 610 
(1989), cert. denied, 326 N.C. 482, 392 S.E.2d 
90 (1990), decided under law in effect prior to 
enactment of Chapter 52B. 

Invalidity of alimony provision in a pre- 
marital agreement did not affect the property 
provisions of the agreement. Howell v. Landry, 
96 N.C. App. 516, 386 S.E.2d 610 (1989), cert. 
denied, 326 N.C. 482, 392 S.E.2d 90 (1990), 
decided under law in effect prior to enactment 
of Chapter 52B. 

Lack of Acknowledgment in Premarital 
Agreement. — The validity of a premarital 
agreement is not affected by the lack of ac- 
knowledgment. Howell v. Landry, 96 N.C. App. 
516, 386 S.E.2d 610 (1989), cert. denied, 326 
N.C. 482, 392 S.E.2d 90 (1990), decided under 
law in effect prior to enactment of Chapter 52B. 

Stipulation That Equal Division of Mar- 
ital Property Is Equitable. — Where the 
parties stipulate that an equal division of the 
marital property is equitable, it is not only 
unnecessary but improper for the trial court to 
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consider, in making that distribution, any of 
the distributional factors set forth in subsection 
(c) of this section. Miller v. Miller, 97 N.C. App. 
77, 387 S.E.2d 181 (1990). 

Error in Conclusion That Agreement 
Was Sufficiently Identical to Act. — Trial 
court erred in concluding that premarital 
agreement was sufficiently identical to the Eq- 
uitable Distribution Act to allow the trial court 
to distribute the property according to the Act 
despite the premarital agreement, where the 
Act did not exist at the time of the agreement’s 
execution, and the parties could not have in- 
tended that the Act govern their property divi- 
sion. Howell v. Landry, 96 N.C. App. 516, 386 
S.E.2d 610 (1989), cert. denied, 326 N.C. 482, 
392 S.E.2d 90 (1990), decided under law in 
effect prior to enactment of Chapter 52B. 

Attacking Consent Judgment. — A con- 
sent judgment incorporates the bargained 
agreement of the parties. Such a judgment can 
only be attacked on limited grounds. The party 
attacking the judgment must properly allege 
and prove that consent was not in fact given, or 
that it was obtained by mutual mistake or 
fraud. Stevenson v. Stevenson, 100 N.C. App. 
750, 398 S.E.2d 334 (1990). 

Contract Principles Apply to Consent 
Judgments. — A contract may be avoided 
based on mutual mistake where the mistake is 
common to both parties and because of it each 
has done what neither intended. A unilateral 
mistake, unaccompanied by fraud, imposition, 
or like circumstances, is not sufficient to avoid a 
contract. These contract principles apply to 
consent judgments. Stevenson v. Stevenson, 
100 N.C. App. 750, 398 S.E.2d 334 (1990). 

Consent Judgment Held Enforceable. — 
Where the agreement, in the form of a consent 
judgment, was altered many times by both 
parties, both of whom had attorneys, it should 
have been enforced as written. Stevenson v. 
Stevenson, 100 N.C. App. 750, 398 S.E.2d 334 
(1990). 

Right to Present Evidence on Issue of 
Separability. — On wife’s motion for increase 
in alimony payments, where consent order en- 
tered into between husband and wife contained 
support provisions and property settlement 
provisions, an evidentiary hearing was re- 
quired to determine the intent of the parties 
regarding whether the provisions of the agree- 
ment were separable or integrated, and it was 
error for the trial court to refuse to allow 
husband to present evidence on this issue. 
Lemons v. Lemons, 103 N.C. App. 492, 406 
S.E.2d 8 (1991), decided under law in effect in 
1978 at time of consent decree. 

Summary Judgment Held Improper. — 
Summary judgment was improper where there 
was a genuine issue of material fact as to 
whether defendant disclosed all material facts 
pertaining to separation agreement. Harroff v. 
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Harroff, 100 N.C. App. 686, 398 S.E.2d 340 
(1990), discretionary review denied, 328 N.C. 
330, 402 S.E.2d 833 (1991). 

Plaintiff’s affidavit stated she was forced to 
sign separation agreement under duress and 
coercion, and defendant denied allegation; 
therefore, taking plaintiff’s affidavit as true, 
there was a genuine issue of material fact on 
question of duress and coercion concerning the 
separation agreement, and grant of summary 
judgment was error. Stegall v. Stegall, 100 N.C. 
App. 398, 397 S.E.2d 306 (1990), cert. denied, 
328 N.C. 274, 400 S.E.2d 461 (1991). 

Award of 401(k) Plan. — Trial court’s judg- 
ment and orders awarding defendant post-sep- 
aration gains and losses on her portion of 
401(k) plan held consistent with both the par- 
ties’ agreement and the law of this state. Allen 
v. Allen, 118 N.C. App. 455, 455 S.E.2d 440 
(1995). 


VI. ALIMONY AND CHILD SUPPORT. 


Purpose of alimony pendente lite is to 
give dependent spouse immediate support 
and allow her to maintain her action. Giv- 
ing supporting spouse credit for equitable dis- 
tribution purposes for various payments made 
as part of alimony pendente lite would defeat 
the purpose of alimony pendente lite by penal- 
izing the dependent spouse in the final distri- 
bution of the marital assets. Morris v. Morris, 
90 N.C. App. 94, 367 S.E.2d 408, overruled in 
part on other grounds, Armstrong v. Armstrong, 
322 N.C. 396, 368 S.E.2d 595 (1988). 

When Contingent Fee Agreement Is En- 
forceable. — A contingent-fee arrangement 
covering services rendered in an equitable dis- 
tribution action is fully enforceable as long as it 
does not provide compensation to the attorney 
for securing the divorce. In re Cooper, 81 N.C. 
App. 27, 344 S.E.2d 27 (1986). 

Contingent Fee Agreement for Equita- 
ble Distribution Must Be Separate from 
Fee Agreement for Divorce. — If an attorney 
represents a client in both a divorce proceeding 
and an equitable distribution proceeding, and 
the client wishes to have a contingent fee con- 
tract in the equitable distribution proceeding, 
the parties must execute a separate agreement 
to provide for a fee in the divorce action that is 
not contingent upon the securing of the divorce. 
In re Cooper, 81 N.C. App. 27, 344 S.E.2d 27 
(1986). 

Contingent fee contract in which the fee 
was contingent with respect to both di- 
vorce and equitable distribution actions 
was void as against public policy, even though 
the uncontested divorce involved relatively 
minimal time compared with the time the at- 
torney spent on the equitable distribution 
claim; and the attorney could not recover either 
under the contract itself or in quantum meruit 
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for services rendered pursuant to the contract. 
In re Cooper, 81 N.C. App. 27, 344 S.E.2d 27 
(1986). 

Equitable distribution in this State is 
accomplished without regard to alimony 
previously awarded; the amount of alimony 
previously awarded may be modified or vacated 
by the court after the marital property is equi- 
tably distributed. In re Cooper, 81 N.C. App. 27, 
344 S.E.2d 27 (1986). 

Equitable Distribution to Be Decided 
Before Permanent Alimony. — When both 
permanent alimony and equitable distribution 
are requested, the equitable distribution 
should be decided first. Talent v. Talent, 76 N.C. 
App. 545, 334 S.E.2d 256 (1985). 

Where alimony, child support, and equitable 
distribution of marital property are requested, 
the equitable distribution of the property must 
be decided first. Soares v. Soares, 86 N.C. App. 
369, 357 S.E.2d 418 (1987). 

Where equitable distribution order took 
into consideration fatally defective order 
for temporary alimony, the court vacated the 
order for equitable distribution and remanded 
the cause to the district court. Haywood v. 
Haywood, 95 N.C. App. 426, 382 S.E.2d 798, 
cert. denied, 325 N.C. 706, 388 S.E.2d 454 
(1989). 

Modification of child support must be 
vacated and remanded where it is part of 
equitable distribution judgment and thus 
appears to have been decided and entered at 
the same time as equitable distribution, rather 
than after equitable distribution as required by 
subsection (f) of this section. Dorton v. Dorton, 
77 N.C. App. 667, 336 S.E.2d 415 (1985). 

Reconsideration of Alimony or Child 
Support After Equitable Distribution. — 
Section 50-20 (f) obviously contemplates that a 
child support order may precede an equitable 
distribution order. No child support order is 
ever final and delaying the child support order 
in lengthy case until after the equitable distri- 
bution issue was decided would have prolonged 
an already long-pending case. The trial court’s 
decision to enter child support order prior to a 
determination of the equitable distribution is- 
Sue was proper under the statute. Cohen v. 
Cohen, 100 N.C. App. 334, 396 S.E.2d 344 
(1990). 

If alimony and child support have not been 
previously awarded, equitable distribution 
must be made first; but if alimony or child 
support has already been awarded, the awards 
must be reconsidered upon request after the 
marital property has been equitably distrib- 
uted. This order of events is required, no doubt, 
because of the obvious relationship that exists 
between the property that one has and his or 
her need for support and the ability to furnish 
it. Capps v. Capps, 69 N.C. App. 755, 318 S.E.2d 
346 (1984). 
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The phrase “children of both parties” 
The phrase “children of both parties” clearly 
includes any child, legitimate or illegitimate. 
Pott v. Pott, 126 N.C. App. 285, 484 S.E.2d 822 
(1997). 

Where child was not the biological child 
of the plaintiff and was not adopted by 
her, the plaintiff had no legal obligation to 
provide for the medical care unless she 
specifically agreed to do so; therefore, child’s 
medical bills were not marital debts. Crisp v. 
Crisp, 126 N.C. App. 625, 486 S.E.2d 485 
(1997), cert. granted, 347 N.C. 264, 493 S.E.2d 
744 (1997), aff'd in part, cert. dismissed in part, 
347 N.C. 659, 496 S.E.2d 379 (1998). 


VII. TRANSFER OF TITLE. 


Authority to Order Conveyance of Title. 
— Courts have within their powers in equity 
the authority to compel one person to convey 
title to property to another person when justice 
requires it, as is best demonstrated by the 
courts’ use of the equitable remedy of construc- 
tive trust. As is indicated by subsection (g), the 
legislature recognized this power of the courts 
to order the transfer of real property under 
appropriate circumstances. Wade v. Wade, 72 
N.C. App. 372, 325 S.E.2d 260, cert. denied, 313 
N.C. 612, 330 S.E.2d 616 (1985). 

The court has the authority, within its power 
in equity, to compel one former spouse to convey 
title to property to the other former spouse 
when justice requires. Geer v. Geer, 84 N.C. 
App. 471, 353 S.E.2d 427 (1987). 

Release of Obligations. — Where husband 
was required by court order to make monthly 
payments for the mortgages on the parties’ 
house and aluminum siding, fact that he agreed 
in his complaint for absolute divorce to transfer 
title to the property to wife and delivered deed 
to the property to wife, which deed contained 
an assumption clause purporting to indemnify 
defendant from any liability for the mortgages, 
this did not constitute sufficient evidence that 
wife agreed to assume the mortgages and re- 
lheve husband of his obligations. Marrow v. 
Marrow, 118 N.C. App. 332, 454 S.E.2d 853 
(1995). 


VIII. FINDINGS OF COURT. 


Written Findings of Facts Required in 
Any Order for Equitable Distribution. — 
The plain language of subsection (j) mandates 
that written findings of facts be made in any 
order for the equitable distribution of marital 
property made pursuant to this section. 
Armstrong v. Armstrong, 322 N.C. 396, 368 
S.E.2d 595 (1988). 

Written findings of fact are required in every 
case in which a distribution of marital property 
is ordered under the Equitable Distribution 
Act, even when marital property is equally 
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divided. Armstrong v. Armstrong, 322 N.C. 396, 
368 S.E.2d 595 (1988). 

Written findings of fact are required in every 
case in which a distribution of marital property 
is ordered under the Equitable Distribution 
Act, not merely when property is divided un- 
equally. Chandler v. Chandler, 108 N.C. App. 
66, 422 S.E.2d 587 (1992). 

When Factors in Subsection (c) Must Be 
Addressed. — If evidence of one or more of the 
factors listed in subsection (c) is presented, the 
findings must reflect that the trial judge con- 
sidered those factors, whether the judge ulti- 
mately orders an equal or an unequal distribu- 
tion. McIver v. McIver, 92 N.C. App. 116, 374 
S.E.2d 144 (1988). 

Judge Must Make Findings as to Each 
Statutory Factor. — When a party presents 
evidence which would allow the trial court to 
determine that an equal distribution of the 
marital assets would be inequitable, the trial 
court must then consider all of the distribu- 
tional factors listed in subsection (c), and must 
make sufficient findings as to each statutory 
factor on which evidence was offered; therefore, 
where the trial court’s order explicitly stated 
that it considered only one factor in determin- 
ing how the marital assets should be divided, 
was error. Locklear v. Locklear, 92 N.C. App. 
299, 374 S.E.2d 406 (1988), cert. granted, 324 
N.C. 336, 378 S.E.2d 794 (1989). 

Findings Must Support Award. — In all 
equitable distribution cases, findings of fact 
must support the determination that the mar- 
ital property has been equitably divided. 
Mclver v. Mclver, 92 N.C. App. 116, 374 S.E.2d 
144 (1988). 

Specific Statement That Distribution Is 
Equitable Is Not Required. — Once the trial 
court orders a distribution, it has held sub 
silentio that such distribution is fair and eg:i- 
table. A specific statement that the distribution 
ordered is equitable is not required. White v. 
White, 312 N.C. 770, 324 S.E.2d 829 (1985). 

But Reasons for Unequal Division 
Should Be Stated in Order. — If, in a partic- 
ular case, the court concludes, after its careful 
and clearly articulated consideration of all of 
the statutory factors and of any nonstatutory 
factor raised by the evidence which is reason- 
ably related to the rights to, interest in, and 
need for the marital property, that an equal 
division is not equitable, the trial court may 
properly order an unequal division, but should 
state in its order the basis and reasons for its 
division. Alexander v. Alexander, 68 N.C. App. 
548, 315 S.E.2d 772 (1984); Weaver v. Weaver, 
72 N.C. App. 409, 324 S.E.2d 915 (1985), over- 
ruled in part on other grounds, Armstrong v. 
Armstrong, 322 N.C. 396, 368 S.E.2d 595 
(1988). 

As Should Findings of Fact Supporting 
Unequal Division. — The trial court should 
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clearly set forth in its order findings of fact 
based on the evidence which support its conclu- 
sion that an equal division is not equitable. 
Alexander v. Alexander, 68 N.C. App. 548, 315 
S.E.2d 772 (1984); Weaver v. Weaver, 72 N.C. 
App. 409, 324 S.E.2d 915 (1985); Little v. Little, 
74 N.C. App. 12, 327 S.E.2d 283 (1985), over- 
ruled in part on other grounds, Armstrong v. 
Armstrong, 322 N.C. 396, 368 S.E.2d 595 
(1988). 

In making its determination, the court must 
consider the factors listed in subsection (c) and 
set forth findings of fact in its judgment reflect- 
ing its consideration of the relevant factors. 
Wade v. Wade, 72 N.C. App. 372, 325 S.E.2d 
260, cert. denied, 313 N.C. 612, 330 S.E.2d 616 
(1985). 

If, in a particular case, the trial court con- 
cludes, after its consideration of all the statu- 
tory factors and any nonstatutory factors raised 
by the evidence which are reasonably related to 
the rights to, interest in, and need for the 
marital property, that an equal division is not 
equitable, the court may properly order an 
unequal division; in this case, it should clearly 
set forth in its order findings of fact based on 
the evidence which support its conclusion that 
an equal division is not equitable. Smith v. 
Smith, 71 N.C. App. 242, 322 S.E.2d 393 (1984), 
modified and aff’d, 314 N.C. 80, 331 S.E.2d 682 
(1985). 

When a party has met its burden of proof and 
the court has concluded that an equal distribu- 
tion would not be equitable, the court must 
make written findings, based upon relevant 
statutory and nonstatutory factors, which sup- 
port its conclusion that an equal distribution is 
not equitable. Patton v. Patton, 78 N.C. App. 
247, 337 S.E.2d 607 (1985), rev’d in part on 
other grounds, 318 N.C. 404, 348 S.E.2d 593 
(1986). 

Findings as to Increase in Value of Sep- 
arate Property During Marriage. — A trial 
court’s order which did not disclose the steps by 
which the trial court arrived at its conclusion 
that the entire increase in value of separate 
property was marital property, left the Court of 
Appeals unable to determine whether the trial 
court correctly applied the “source of funds” 
theory to the facts; therefore, the order was 
reversed and remanded for appropriate find- 
ings of fact from the evidence previously sub- 
mitted. Ciobanu v. Ciobanu, 104 N.C. App. 461, 
409 S.E.2d 749 (1991). 

Findings as to Closely Held Corpora- 
tion. — A mere recitation of the factors the trial 
court considered in its valuation of the corpora- 
tion is not sufficient; the trial court must also 
indicate the value it attaches to each of the 
enumerated factors. Locklear v. Locklear, 92 
N.C. App. 299, 374 S.E.2d 406 (1988). 

Findings as to Stock. — Because compe- 
tent evidence was presented in equitable distri- 
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bution action to support the finding that shares 
of stock acquired by appellee during marriage 
and prior to separation were a gift from his 
father and thus separate property, the finding 
was not disturbed on appeal. Godley v. Godley, 
110 N.C. App. 99, 429 S.E.2d 382 (1993). 

Impracticality of In Kind Distribution. 
— Adequate findings did not support a judg- 
ment equitably distributing three retirement 
plans, where the judgment contained no finding 
of fact, supported by evidence in the record, 
that an in kind distribution would be impracti- 
cal, nor did it support a finding that the parties 
had stipulated to distribution in the manner 
directed by the court. Heath v. Heath, — N.C. 
App. —, 509 S.E.2d 804 (1999). 

Where the parties stipulated to an equal 
division of the marital property, which was 
equivalent to a stipulation that an equal divi- 
sion of the marital property was equitable, the 
trial court properly refused to make separate 
findings of fact regarding the post-separation 
appreciation of the marital home, its post- 
separation occupancy by the plaintiff, and the 
tax savings allegedly realized by the plaintiff 
because of the post-separation occupancy of the 
house. Christensen v. Christensen, 101 N.C. 
App. 47, 398 S.E.2d 634 (1990). 

Failure to Enter Finding That Defen- 
dant Did Not Rebut Presumption Was 
Harmless Error. — Where there was no evi- 
dence in the record to support a finding that 
certain real property was to remain the sepa- 
rate property of the husband, the failure of the 
trial court to enter a finding that defendant did 
not rebut the marital presumption by clear, 
cogent and convincing evidence was harmless. 
Furthermore, there was no “intention” in the 
deed to the parties as tenants by the entirety 
that the property was to remain defendant’s 
separate property. Therefore, the trial judge 
correctly included the property among the mar- 
ital assets. Taylor v. Taylor, 92 N.C. App. 413, 
374 S.E.2d 644 (1988). 


IX. RIGHTS CREATED BY 
SUBSECTION (k). 


Legislature’s intent in subsection (k) 
was to create a right to equitable distribu- 
tion of the marital property, which had not 
existed up to that time, and to make that right 
vest at the time of filing for divorce (now at the 
time of separation). Subsection (k) did not cre- 
ate any vested rights in particular marital 
property; it created a right to the equitable 
distribution of that property, whatever a court 
should determine that property is. Wilson v. 
Wilson, 73 N.C. App. 96, 325 S.E.2d 668, cert. 
denied, 314 N.C. 121, 332 S.E.2d 490 (1985). 

Subsection (k) did not create substan- 
tive rights in any party to particular mar- 
ital property which that party argues comes 
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within the meaning of that acquired during the 
course of the marriage. Wilson v. Wilson, 73 
N.C. App. 96, 325 S.E.2d 668, cert. denied, 314 
N.C. 121, 332 S.E.2d 490 (1985). 

The right to equitable distribution is an 
inchoate right exercisable only in a divorce 
action; thus, absent a consent judgment, the 
right to equitable property distribution could 
not be effectuated during the one-year separa- 
tion period that necessarily precedes a filing for 
absolute divorce; however, this does not mean 
that a claim for equitable distribution cannot 
be made during that period. McIver v. McIver, 
92 N.C. App. 116, 374 S.E.2d 144 (1988). 

The vested right of equitable distribution 
does not create a property right in marital 
property, nor does the fact of separation create 
a lien on specific marital property in favor of 
the spouse. Rather, it only creates a right to an 
equitable distribution of that property, what- 
ever a court should determine that property is. 
Perlow v. Perlow, 128 Bankr. 412 (E.D.N.C. 
LOSI) 

Subjection of Each Spouse’s Interest to 
Claims of Creditors. — Upon divorce, each 
former spouse’s undivided one-half interest be- 
comes subject to the claims of his or her indi- 
vidual creditors. Union Grove Mill and Mfg. Co. 
v. Faw, 103 N.C. App. 166, 404 S.E.2d 508 
(1991). 

Attachment of Lien Against Spouse 
upon Conversion to Tenancy in Common. 
— When property is held by married persons as 
tenants by the entireties, a lien of judgment 
effective against only one spouse does not at- 
tach to the property until the property is con- 
verted into another form of estate. One such 
type of conversion occurs upon divorce, where 
property held as a tenancy by the entirety is 
converted into property held as a tenancy in 
common, and each former spouse thereafter 
holds an undivided one-half interest in the 
subject property. Union Grove Mill and Mfg. 
Co. v. Faw, 103 N.C. App. 166, 404 S.E.2d 508 
(1991), 

Insurance Policies. — At the time of sepa- 
ration there were no vested rights under insur- 
ance policy on the life of party’s son. The rights 
only vested at his death, and until then plain- 
tiff, as owner of the policy, could have cancelled 
the policy or changed the beneficiary. At the 
time of separation, the cash value of the insur- 
ance policies was marital property, since the 
premiums to that point had been paid for with 
marital assets. The premiums after separation 
were paid for with plaintiff’s assets and there- 
fore the proceeds from the insurance policy 
were separate property of plaintiff. Foster v. 
Foster, 90 N.C. App. 265, 368 S.E.2d 26 (1988), 
cert. denied, 324 N.C. 245, 376 S.E.2d 739 
(1989). 
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X. DISCRETION OF TRIAL 
COURT AND APPEL- 
LATE REVIEW. 


Trial Court Has Broad Discretion. — The 
legislature clearly intended to vest trial courts 
with discretion in distributing marital property 
under this section, but guided always by the 
public policy expressed therein favoring an 
equal division. The legislative intent to vest our 
trial courts with such broad discretion is em- 
phasized by the inclusion of the catchall factor 
codified in subdivision (c)(12). White v. White, 
312 N.C. 770, 324 S.E.2d 829 (1985). 

The trial court has broad discretion in the 
division of marital property. Hartman v. 
Hartman, 82 N.C. App. 167, 346 S.E.2d 196 
(1986), aff'd, 319 N.C. 396, 354 S.E.2d 239 
(1987). 

But Court’s Discretion Is Not Unlimited. 
— The courts do not have unlimited discretion 
in the division of marital property. They are 
limited by the presumption of equal division 
and by the requirement of subsection (j) of this 
section that they justify their distribution of 
property with written findings of fact. Further- 
more, the exercise of discretion implies consci- 
entious judgment arrived at in accordance with 
established rules, and not arbitrary action. 
White v. White, 64 N.C. App. 432, 308 S.E.2d 68 
(1983), modified and aff’d, 312 N.C. 770, 324 
S.E.2d 829 (1985). 

The trial judge’s discretion is to be upheld 
unless it fails to comply with the requirements 
of the statute. Wieneck-Adams v. Adams, 104 
N.C. App. 621, 410 S.E.2d 525 (1991), aff’d, 331 
N.C. 688, 417 S.E.2d 449 (1992). 

Standard of Review. — Where defendant’s 
argument on appeal was that he had brought 
forth enough evidence at the equitable distri- 
bution hearing to have allowed the trial judge 
to identify certain personal and real property 
as being marital property in part and defen- 
dant’s separate property in part, the standard 
of review on appeal would be limited to the 
question of whether any competent evidence in 
the record sustains the court’s findings. Taylor 
v. Taylor, 92 N.C. App. 413, 374 S.E.2d 644 
(1988). 

Judgment Not Disturbed on Appeal Ab- 
sent Abuse of Discretion. — The division of 
marital property is a matter within the sound 
discretion of the trial court, and its judgment 
should not be disturbed on review unless it is 
shown that the division made was an abuse of 
discretion. White v. White, 64 N.C. App. 4382, 
308 S.E.2d 68 (1983), modified and aff’d, 312 
N.C. 770, 324 S.E.2d 829 (1985); Johnson v. 
Johnson, 78 N.C. App. 787, 338 S.E.2d 567 
(1986). 

When evidence concerning one or more of the 
factors in subsection (c) of this section tending 
to show that an equal division of the marital 
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property would not be equitable is admitted, 
the court must balance that evidence with the 
other evidence presented, keeping in mind the 
legislative policy strongly favoring an equal 
division, and must determine what constitutes 
an equitable division in that particular case. 
The balance struck by the court in weighing 
such evidence will not be disturbed absent a 
clear showing of abuse of discretion. Bradley v. 
Bradley, 78 N.C. App. 150, 336 S.E.2d 658 
(1985). 

Appellate review of equitable distribution 
awards is limited to a determination of whether 
there has been a clear abuse of discretion. 
Patton v. Patton, 78 N.C. App. 247, 337 S.E.2d 
607 (1985), rev'd in part on other grounds, 318 
N.C. 404, 348 S.E.2d 593 (1986). 

The trial court’s rulings in equitable distribu- 
tion cases receive great deference and may be 
upset only if they are so arbitrary that they 
could not have been the result of a reasoned 
decision. Lawing v. Lawing, 81 N.C. App. 159, 
344 S.E.2d 100 (1986). 

Findings of fact by the trial court are upheld 
on appeal as long as they are supported by 
competent evidence. Gum v. Gum, 107 N.C. 
App. 734, 421 S.E.2d 788 (1992). 

Trial court did not abuse its discretion by 
awarding plaintiff 50 percent of the marital 
portion of defendant’s pension. Judkins vy. 
Judkins, 113 N.C. App. 734, 441 S.E.2d 139, 
cert. denied, 3386 N.C. 781, 447 S.E.2d 424 
(1994). 

Unequal Distribution. — Although there is 
a presumption that an equal division of marital 
property is equitable, so long as the trial court 
considers all the distributional factors in sub- 
section (c) and makes sufficient findings as to 
each statutory factor on which evidence is of- 
fered, the finding of a single distributional 
factor by the trial court may support an un- 
equal division. Judkins v. Judkins, 113 N.C. 
App. 734, 441 S.E.2d 139, cert. denied, 336 N.C. 
781, 447 S.EH.2d 424 (1994), 

Or Miscarriage of Justice. — A proper 
order concluding that an equal division is not 
equitable should not be disturbed on appeal 
unless the appellate court, upon consideration 
of the cold record, can determine that the 
division ordered by the trial court has resulted 
in an obvious miscarriage of justice. Alexander 
v. Alexander, 68 N.C. App. 548, 315 S.E.2d 772 
(1984). 

Nor Will Trial Court’s Findings Be Dis- 
turbed Absent Abuse. — The trial court’s 
findings in support of an equitable but unequal 
division will not be disturbed on appeal unless 
there was a clear abuse of discretion. Weaver v. 
Weaver, 72 N.C. App. 409, 324 S.E.2d 915 
(1985). 

Only when evidence fails to show any 
rational basis for the distribution ordered 
by the court will its determination be up- 
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set on appeal. Nix v. Nix, 80 N.C. App. 110, 341 
S.E.2d 116 (1986). 

Equitable distribution order should not 
be disturbed unless the appellate court, upon 
consideration of the cold record, can determine 
that the division ordered has resulted in an 
obvious miscarriage of justice. Morris v. Morris, 
90 N.C. App. 94, 367 S.E.2d 408, overruled in 
part on other grounds, Armstrong v. Armstrong, 
322 N.C. 396, 368 S.E.2d 595 (1988). 

In complex litigation involving equita- 
ble distribution, appellate court will not 
remand judgment for obviously insignifi- 
cant errors. Mishler v. Mishler, 90 N.C. App. 
72, 367 S.E.2d 385, cert. denied, 323 N.C. 174, 
373 S.E.2d 111 (1988). 

Formal errors in an equitable distribu- 
tion judgment do not require reversal, 
particularly where the record reflects a consci- 
entious effort by the trial judge to deal with 
complicated and extensive evidence. Lawing v. 
Lawing, 81 N.C. App. 159, 344 S.E.2d 100 
(1986). 

Abuse of discretion occurs when the trial 
court has failed to consider proper factors or 
has made a mistake or error with respect to the 
facts upon which the division was made, or 
when the division itself was, under the circum- 
stances, either excessive or inadequate. White 
v. White, 64 N.C. App. 482, 308 S.E.2d 68 
(1983), modified and aff’d, 312 N.C. 770, 324 
S.E.2d 829 (1985). 

Awards Payable in Lump Sum or Over 
Time. — It is within the trial court’s sound 
discretion to determine whether the distribu- 
tive award is to be made payable as a lump sum 
or over a fixed period of time. Atkins v. Atkins, 
102 N.C. App. 199, 401 S.E.2d 784 (1991). 

Payment of Interest. — The decision of 
whether to order the payment of interest on a 
distributive award is one that lies within the 
discretion of the trial judge. Mrozek v. Mrozek, 
129 N.C. App. 48, 496 S.E.2d 836 (1998). 

As to the proper standard of review of 
equitable distribution awards where evi- 
dence was admitted tending to show that an 
equal distribution would not be equitable, see 
White v. White, 312 N.C. 770, 324 S.E.2d 829 
(1985). 

Inadequate Findings by Trial Court Pre- 
cluded Appellate Review. — Where, among 
other things, the classification of certain prop- 
erty as marital was erroneous, tainting the 
findings and conclusions regarding valuation 
and distribution, and the method of valuing the 
marital portion of the home was inadequate to 
support the award to the wife, the findings and 
conclusions of the trial court were insufficient 
to allow appellate review. McIver v. McIver, 92 
N.C. App. 116, 374 S.E.2d 144 (1988). 

Trial court’s conclusion that equal divi- 
sion of marital property would not be eq- 
uitable was not supported by its findings of 
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fact, where the court failed to make specific 
findings with regard to a number of factors 
listed under subsection (c) of this section, and 
the case would be remanded for further pro- 
ceedings. Alexander v. Alexander, 68 N.C. App. 
548, 315 S.E.2d 772 (1984). 

Aruling resulting in an unequal division 
of marital property will be upset only if it 
is manifestly unsupported by reason. 
Upchurch v. Upchurch, 128 N.C. App. 461, 495 
S.E.2d 738 (1998), review denied, 348 N.C. 291, 
501 S.E.2d 925 (1998). 

Trial court did not have authority to 
reaffirm divorce decree and reserve for 
future resolution the issue of equitable 
distribution; since the trial court did not set 
aside the divorce, but rather, attempted to 
nullify the consequences of defendant’s failure 
to assert her claim for equitable distribution 
prior to the entry of judgment of divorce, the 
order failed. Even if the court had effectively 
set aside, briefly, the divorce decree itself and 
then immediately reinstated the divorce decree 
with a reservation of an equitable distribution 
claim, the reservation of the equitable distribu- 
tion claim would have been a legal nullity 
because plaintiff voluntarily dismissed his eq- 
uitable distribution claim and defendant did 
not, during the time the divorce was arguably 
set aside, file an answer, counterclaim, or sep- 
arate action requesting equitable distribution. 
Carter v. Carter, 102 N.C. App. 440, 402 S.E.2d 
469 (1991). 

Authority of Court. — Where neither party 
made application or stated a claim for equitable 
distribution prior to the judgment of absolute 
divorce, the trial court lacked the authority to 
enter such a judgment. Stirewalt v. Stirewalt, 
114 N.C. App. 107, 440 S.E.2d 854 (1994). 

Trial court did not err in order purging 
defendant of contempt for failure to com- 
ply with equitable distribution judgment, 
by awarding the plaintiff the present value of 
the stock which had been assigned to her when 
the initial judgment had been entered. It was 
proper for the trial court to require the defen- 
dant to compensate the plaintiff for the stock 
splits and the dividends which she would have 
received had defendant not been recalcitrant in 
carrying out the trial court’s orders. Conrad v. 
Conrad, 82 N.C. App. 758, 348 S.E.2d 349 
(1986). 

Interim order regarding the nature of 
insurance proceeds did not affect a sub- 
stantial right as plaintiff’s rights would be 
adequately protected by an appeal timely taken 
from the final equitable distribution judgment 
Hunter v. Hunter, 126 N.C. App. 705, 486 
S.E.2d 244 (1997). 

Immediate Appeal Contrary to Public 
Policy. — Permitting an immediate appeal 
from an interim equitable distribution order 
would be contrary to the policy of this state 
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discouraging fragmentary appeals. Hunter v. 
Hunter, 126 N.C. App. 705, 486 S.E.2d 244 
(1997). 


XI. ATTORNEYS’ FEES. 


Court Had Jurisdiction. — Trial court was 
not without jurisdiction at the time it entered 
its subsection (i) order and it therefore had 
jurisdiction to award attorney’s fees under that 
section. McKissick v. McKissick, 129 N.C. App. 
252, 497 S.E.2d 711 (1998). 

When Contingent Fee Agreement Is En- 
forceable. — A contingent fee arrangement 
covering services rendered in an equitable dis- 
tribution action is fully enforceable as long as it 
does not provide compensation to the attorney 
for securing the divorce. In re Cooper, 81 N.C. 
App. 27, 344 S.E.2d 27 (1986). 

Contingent Fee Agreement for Equita- 
ble Distribution Must Be Separate from 
Fee Agreement for Divorce. — If an attorney 
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represents a client in both a divorce proceeding 
and an equitable distribution proceeding, and 
the client wishes to have a contingent fee con- 
tract in the equitable distribution proceeding, 
the parties must execute a separate agreement 
to provide for a fee in the divorce action that is 
not contingent upon the securing of the divorce. 
In re Cooper, 81 N.C. App. 27, 344 S.E.2d 27 
(1986). 

Contingent fee contract in which the fee 
was contingent with respect to both di- 
vorce and equitable distribution actions 
was void as against public policy, even though 
the uncontested divorce involved relatively 
minimal time compared with the time the at- 
torney spent on the equitable distribution 
claim; and the attorney could not recover either 
under the contract itself or in quantum meruit 
for services rendered pursuant to the contract. 
In re Cooper, 81 N.C. App. 27, 344 S.E.2d 27 
(1986). 


§ 50-20.1. Pension and retirement benefits. 


(a) The award of vested pension, retirement, or other deferred compensation 


benefits may be made payable: 


(1) As a lump sum by agreement; 


(2) Over a period of time in fixed amounts by agreement; 

(3) By appropriate domestic relations order as a prorated portion of the 
benefits made to the designated recipient at the time the party 
against whom the award is made actually begins to receive the 


benefits; or 


(4) By awarding a larger portion of other assets to the party not receiving 
the benefits and a smaller share of other assets to the party entitled 


to receive the benefits. 


(b) The award of nonvested pension, retirement, or other deferred compen- 


sation benefits may be made payable: 


(1) As a lump sum by agreement; 


(2) Over a period of time in fixed amounts by agreement; or 

(3) By appropriate domestic relations order as a prorated portion of the 
benefits made to the designated recipient at the time the party 
against whom the award is made actually begins to receive the 


benefits. 


(c) Notwithstanding the provisions of subsections (a) and (b) of this section, 
the court shall not require the administrator of the fund or plan involved to 
make any payments until the party against whom the award is made actually 
begins to receive the benefits unless the plan permits an earlier distribution. 

(d) The award shall be determined using the proportion of time the 
marriage existed (up to the date of separation of the parties), simultaneously 
with the employment which earned the vested and nonvested pension, retire- 
ment, or deferred compensation benefit, to the total amount of time of 
employment. The award shall be based on the vested and nonvested accrued 
benefit, as provided by the plan or fund, calculated as of the date of separation, 
and shall not include contributions, years of service, or compensation which 
may accrue after the date of separation. The award shall include gains and 
losses on the prorated portion of the benefit vested at the date of separation. 

(e) No award shall exceed fifty percent (50%) of the benefits the person 
against whom the award is made is entitled to receive as vested and nonvested 
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pension, retirement, or other deferred compensation benefits, except that an 
award may exceed fifty percent (50%) if (i) other assets subject to equitable 
distribution are insufficient; or (ii) there is difficulty in distributing any asset 
or any interest in a business, corporation, or profession; or (iii) it is economi- 
cally desirable for one party to retain an asset or interest that is intact and free 
from any claim or interference by the other party; or (iv) more than one pension 
or retirement system or deferred compensation plan or fund is involved, but 
the benefits award may not exceed fifty percent (50%) of the total benefits of all 
the plans added together; or (v) both parties consent. In no event shall an 
award exceed fifty percent (50%) if a plan prohibits an award in excess of fifty 
percent (50%). 

(f) In the event the person receiving the award dies, the unpaid balance, if 
any, of the award shall pass to the beneficiaries of the recipient by will, if any, 
or by intestate succession, or by beneficiary designation with the plan 
consistent with the terms of the plan unless the plan prohibits such designa- 
tion. In the event the person against whom the award is made dies, the award 
to the recipient shall remain payable to the extent permitted by the pension or 
retirement system or deferred compensation plan or fund involved. 

(¢) The court may require distribution of the award by means of a qualified 
domestic relations order, or as defined in section 414(p) of the Internal Revenue 
Code of 1986, or by other appropriate order. To facilitate the calculating and 
payment of distributive awards, the administrator of the system, plan, or fund 
may be ordered to certify the total contributions, years of service, and pension, 
retirement, or other deferred compensation benefits payable. 

(h) This section and G.S. 50-21 shall apply to all pension, retirement, and 
other deferred compensation plans and funds, including vested and nonvested 
military pensions eligible under the federal Uniform Services Former Spouses 
Protection Act, and including funds administered by the State pursuant to 
Articles 84 through 88 of Chapter 58 and Chapters 120, 127A, 128, 135, 143, 
143B, and 147 of the General Statutes, to the extent of a member’s accrued 
benefit at the date of separation, as determined by the court. (1997-212, s. 1.) 


Editor’s Note. — Session Laws 1997-212,s. and applicable to actions for equitable distribu- 
6, made this section effective October 1, 1997, tion filed on and after that date. 


§ 50-21. Procedures in actions for equitable distribution 
of property; sanctions for purposeful and prej- 
udicial delay. 


(a) At any time after a husband and wife begin to live separate and apart 
from each other, a claim for equitable distribution may be filed, either as a 
separate civil action, or together with any other action brought pursuant to 
Chapter 50 of the General Statutes, or as a motion in the cause as provided by 
G.S. 50-11(e) or (f). Within 90 days after service of a claim for equitable 
distribution, the party who first asserts the claim shall prepare and serve upon 
the opposing party an equitable distribution inventory affidavit listing all 
property claimed by the party to be marital property and all property claimed 
by the party to be separate property, and the estimated date-of-separation fair 
market value of each item of marital and separate property. Within 30 days 
after service of the inventory affidavit, the party upon whom service is made 
shall prepare and serve an inventory affidavit upon the other party. The 
inventory affidavits prepared and served pursuant to this subsection shall be 
subject to amendment and shall not be binding at trial as to completeness or 
value. The court may extend the time limits in this subsection for good cause 
shown. The affidavits are subject to the requirements of G.S. 1A-1, Rule 11, 
and are deemed to be in the nature of answers to interrogatories propounded 
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to the parties. Any party failing to supply the information required by this 
subsection in the affidavit is subject to G.S. 1A-1, Rules 26, 33, and 37. During 
the pendency of the action for equitable distribution, discovery may proceed, 
and the court shall enter temporary orders as appropriate and necessary for 
the purpose of preventing the disappearance, waste, or destruction of marital 
or separate property or to secure the possession thereof. 

Real or personal property located outside of North Carolina is subject to 
equitable distribution in accordance with the provisions of G.S. 50-20, and the 
court may include in its order appropriate provisions to ensure compliance 
with the order of equitable distribution. 

(b) For purposes of equitable distribution, marital property shall be valued 
as of the date of the separation of the parties, and evidence of preseparation 
and postseparation occurrences or values is competent as corroborative evi- 
dence of the value of marital property as of the date of the separation of the 
parties. Divisible property and divisible debt shall be valued as of the date of 
distribution. 

(c) Nothing in G.S. 50-20 or this section shall restrict or extend the right to 
trial by jury as provided by the Constitution of North Carolina. 

(d) Within 120 days after the filing of the initial pleading or motion in the 
cause for equitable distribution, the party first serving the pleading or 
application shall apply to the court to conduct a scheduling and discovery 
conference. If that party fails to make application, then the other party may do 
so. At the conference the court shall determine a schedule of discovery as well 
as consider and rule upon any motions for appointment of expert witnesses, or 
other applications, including applications to determine the date of separation, 
and shall set a date for the disclosure of expert witnesses and a date on or 
before which an initial pretrial conference shall be held. 

At the initial pretrial conference the court shall make inquiry as to the 
status of the case and shall enter a date for the completion of discovery, the 
completion of a mediated settlement conference, if applicable, and the filing 
and service of motions, and shall determine a date on or after which a final 
pretrial conference shall be held and a date on or after which the case shall 
proceed to trial. 

The final pretrial conference shall be conducted pursuant to the Rules of 
Civil Procedure and the General Rules of Practice in the applicable district or 
superior court, adopted pursuant to G.S. 7A-34. The court shall rule upon any 
matters reasonably necessary to effect a fair and prompt disposition of the case 
in the interests of justice. 

(e) Upon motion of either party or upon the court’s own initiative, the court 
shall impose an appropriate sanction on a party when the court finds that: 

(1) The party has willfully obstructed or unreasonably delayed, or has 
attempted to obstruct or unreasonably delay, discovery proceedings, 
including failure to make discovery pursuant to G.S. 1A-1, Rule 37, or 
has willfully obstructed or unreasonably delayed or attempted to 
obstruct or unreasonably delay any pending equitable distribution 
proceeding, and 

(2) The willful obstruction or unreasonable delay of the proceedings is or 
would be prejudicial to the interests of the opposing party. 

Delay consented to by the parties is not grounds for sanctions. The sanction 
may include an order tc pay the other party the amount of the reasonable 
expenses and damages incurred because of the willful obstruction or unrea- 
sonable delay, including a reasonable attorneys’ fee, and including appoint- 
ment by the court, at the offending party’s expense, of an accountant, 
appraiser, or other expert whose services the court finds are necessary to 
secure in order for the discovery or other equitable distribution proceeding to 
be timely conducted. (1981, c. 815, s. 6; 1983, c. 671, s. 1; 1985, c. 689, s. 21; 
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1987, c. 844, s. 1; 1991, c. 610, s. 2; 1991 (Reg. Sess., 1992), c. 910, s. 1; 1993, 


ci209}:s. 1s 1995) cua ans Ts cH245e6, 


Editor’s Note. — Session Laws 1991 (Reg. 
Sess., 1992), c. 910, s. 1, amended this section 
effective October 1, 1992, and applicable only to 
actions for equitable distribution filed or pend- 
ing on or after that date, by adding the lan- 
guage beginning “or except if the parties have 
been separated” in the second paragraph of 
subsection (a). 

Session Laws 1993, c. 209, s. 1, amended this 
section, effective October 1, 1993, and applica- 
ble to actions filed on or after that date, in 
subsection (a), by inserting the language begin- 
ning “Within 90 days after service” and ending 
“this subsection for good cause shown”, and 
substituting “the” for “any such” following 
“During the pendency”. 

Session Laws 1995, c. 244, s. 1, which 
amended this section was effective October 1, 
1995, and applicable to claims for equitable 
distribution filed on or after that date and to 
pending litigation as to subsection (e) only. 

Session Laws 1995, c. 245, s. 1, which 
amended this section was effective October 1, 
1995, and applicable to actions filed on or after 
that date. 

Session Laws 1997-302, s. 2, which amended 


CASE 


Editor’s Note. — Some of the cases below 
were decided prior to the rewriting of this sec- 
tion by Session Laws 1987, c. 844, which pro- 
vides for entry of a consent judgment of equita- 
ble distribution prior or subsequent to entry of a 
divorce judgment, and for institution of an 
action of equitable distribution prior to entry of 
a divorce judgment. 

Public policy of this State is that equita- 
ble distribution of property shall follow 
decree of absolute divorce. Hendrix v. 
Hendrix, 67, N.C eApp. 504, 513 5.H. 20525 
(1984). 

Equitable distribution, when properly de- 
manded, must be granted upon the divorce 
decree being entered; and if alimony and child 
support has not been previously awarded, eq- 
uitable distribution must be made first; but if 
alimony or child support has already been 
awarded, the awards must be reconsidered 
upon request after the marital property has 
been equitably distributed. This order of events 
is required, no doubt, because of the obvious 
relationship that exists between the property 
that one has and his or her need for support 
and the ability to furnish it. Capps v. Capps, 69 
N.C. App. 755, 318 S.E.2d 346 (1984). But see 
now subsection (a) of this section. 

It is North Carolina’s public policy that an 


1; 1997-302, s: 2.) 


this section was effective October 1, 1997, and 
applicable to actions for equitable distribution 
filed on or after that date. 

Legal Periodicals. — For comment on re- 
sulting trusts in entireties property when the 
wife furnishes purchase money, see 17 Wake 
Forest L. Rev. 415 (1981). 

For survey of 1982 law on property, see 61 
N.C.L. Rev. 1171 (1983). 

For note, “North Carolina’s Equitable Distri- 
bution Statute: Recent Developments,” see 64 
N.C.L. Rev. 1395 (1986). 

For note, “Branch Banking & Trust Co. v. 
Wright — Creditors’ Rights to Entireties Prop- 
erty Awarded to Nondebtor Spouse Upon Di- 
vorce,” see 64 N.C.L. Rev. 1471 (1986). 

For article, “The Partnership Ideal: The De- 
velopment of Equitable Distribution in North 
Carolina,” see 65 N.C.L. Rev. 195 (1987). 

Semantics as Jurisprudence: The Elevation 
of Form Over Substance in the Treatment of 
Separation Agreements in North Carolina, 69 
N.C.L. Rev. 319 (1991). 

For 1997 legislative survey, see 20 Campbell 
L. Rev. 459. 


NOTES 


equitable distribution of property shall follow a 
decree of absolute divorce. However, a resort to 
the equitable distribution law is not the only 
recognized way for married people to dispose of 
their marital property. An alternative is in 
§ 50-20(d). Case v. Case, 73 N.C. App. 76, 325 
S.E.2d 661, cert. denied, 313 N.C. 597, 330 
S.E.2d 606 (1985). And see now subsection (a) of 
this section. 

The plain language of subsection (a) of this 
section clearly provides that the equitable dis- 
tribution of marital property must follow a 
decree of absolute divorce; however, the distri- 
bution proceedings may be instituted as a cross 
action or in a suit altogether separate from the 
divorce action. This section does not require 
that the distribution hearing must be held 
immediately following entry of the absolute 
divorce. Sharp v. Sharp, 84 N.C. App. 128, 351 
S.E.2d 799 (1987). And see now subsection (a) of 
this section. 

No Right to Jury Trial in Equitable Dis- 
tribution Action. — No right to bring an 
action for equitable distribution of marital 
property existed prior to the adoption of the 
equitable distribution statutes, § 50-20 and 
this section, and the language of the statutes 
themselves create no new right to trial by jury; 
therefore, there is no right to trial by jury for 
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such an action under the Constitution of North 
Carolina. Kiser v. Kiser, 325 N.C. 502, 385 
S.E.2d 487 (1989). 

Discretion of Trial Court. — The trial 
court retains the discretion to choose the appro- 
priate method of compensating the spouse for 
his post-separation payment of marital debt. 
Loving v. Loving, 118 N.C. App. 501, 455 S.E.2d 
885 (1995). 

Judgment effectuating a property dis- 
tribution pursuant to an agreement that 
was not signed by both spouses was a 
court-ordered equitable distribution granted 
before absolute divorce, and as such was ex- 
pressly prohibited by subsection (a) of this 
section. Collar v. Collar, 86 N.C. App. 105, 356 
S.E.2d 407 (1987). 

Jurisdiction over Out-of-State Property. 
— Subsection (a) of this section simply autho- 
rizes jurisdiction over the property of the defen- 
dant located outside North Carolina once due 
process concerns are satisfied. Carroll v. 
Carroll, 88 N.C. App. 4538, 363 S.E.2d 872 
(1988). 

Alternative Procedures for Making Ap- 
plication for Distribution. — Although sub- 
section (a) of this section sets out the procedure 
for making application for the distribution of 
property, it is not the only recognized way for 
married people to dispose of their marital prop- 
erty. An alternative is found in § 50-20(d). 
Hendrix v. Hendrix, 67 N.C. App. 354, 313 
S.E.2d 25 (1984). 

Pleadings. — A plaintiff in a divorce action 
may admit to a claim for equitable distribution 
in a reply, and join in the claims for an equita- 
ble distribution of the marital property through 
a reply pleading. The defendant is precluded, 
by principles of equitable estoppel, from defeat- 
ing plaintiff’s right to equitable distribution by 
submitting to a voluntary dismissal of his coun- 
terclaim. Hunt v. Hunt, 117 N.C. App. 280, 450 
S.E.2d 558 (1994). 

Bankruptcy. — Following the parties’ sepa- 
ration, a spouse's right to equitable distribution 
does not create any vested rights in particular 
marital property, but rather creates in each 
spouse an unliquidated, unsecured, contingent 
claim as defined by federal law which may be 
discharged in bankruptcy. Justice v. Justice, 
123 N.C. App. 733, 475 S.E.2d 225 (1996), aff'd, 
346 N.C. 176, 484 S.E.2d 551 (1997). 

Equitable distribution reflects the idea 
that marriage is a partnership enterprise 
to which both spouses make vital contributions 
and which entitles the homemaker spouse to a 
share of the property acquired during the rela- 
tionship. White v. White, 312 N.C. 770, 324 
S.E.2d 829 (1985). 

Equitable distribution is not automatic. 
A party seeking equitable distribution must 
specifically apply for it, either by way of cross- 
action in an action brought for absolute divorce 
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or as a separate action. Hagler v. Hagler, 319 
N.C. 287, 354 S.E.2d 228 (1987). 

Trial Court Must Make Written Find- 
ings. — When determining equitable distribu- 
tion, the trial court must make written findings 
characterizing postseparation appreciation of 
marital assets as either passive or active. 
Smith v. Smith, 336 N.C. 575, 444 S.E.2d 420 
(1994). 

The trial court’s error in failing to make 
specific findings of fact as to each factor under 
this section did not prejudice the wife, where 
she asked for and received an equal distribu- 
tion of marital assets. Crutchfield  v. 
Crutchfield, — N.C. App. —, 511 S.E.2d 31 
(1999). 

Formerly No Authority to Enter Order 
of Equitable Distribution Preceding Di- 
vorce. — Prior to the 1987 amendment to this 
section, although the trial court had jurisdic- 
tion over the parties and their property, it was 
without authority to enter an order of equitable 
distribution of the marital property preceding 
an absolute divorce, notwithstanding the par- 
ties’ consent. McKenzie v. McKenzie, 75 N.C. 
App. 188, 330 S.E.2d 270 (1985). 

Evidence of Divorce Required. — An or- 
der of equitable distribution must be supported 
by a finding of fact, based on competent evi- 
dence, that a judgment of absolute divorce has 
been entered by a court of competent jurisdic- 
tion. McIver v. Mclver, 77 N.C. App. 232, 334 
S.E.2d 454 (1985). But see now subsection (a) of 
this section. 

Separate Trials for Divorce and Distri- 
bution. — The trial court’s order granting the 
plaintiff’s motion for separate trials of his claim 
for absolute divorce and the defendant’s claim 
for equitable distribution of the marital prop- 
erty did not constitute an abuse of discretion, 
nor did it prejudice the defendant’s substantial 
rights. Sharp v. Sharp, 84 N.C. App. 128, 351 
S.E.2d 799 (1987). 

When Equitable Distribution Becomes 
Operative. — By the terms of subsection (a), 
equitable distribution becomes operative only 
after a husband and wife have separated and a 
claim for equitable distribution has been filed. 
Armstrong v. Armstrong, 322 N.C. 396, 368 
S.E.2d 595 (1988). 

Husband’s argument that one must be a 
party to an existing divorce action before an 
equitable distribution claim may be asserted 
had no merit under subsection (a) of this sec- 
tion as it existed in 1981, and would have been 
summarily dismissed under the 1987 amended 
version. McIver v. McIver, 92 N.C. App. 116, 374 
S.E.2d 144 (1988). 

The classification, valuation, and distri- 
bution of the marital debt is required with- 
out regard to whether the debt may be liqui- 
dated after the date of separation and before 
the trial; just as with assets, the question is 
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whether the debt was acquired during the mar- 
riage and before the date of separation and in 
existence on the date of separation. Loving v. 
Loving, 118 N.C. App. 501, 455 S.E.2d 885 
(1995). 

Marital Property Valued at Net Value. — 
Net value, rather than fair market value, is the 
proper measure for valuing marital property 
for equitable distribution. Little v. Little, 74 
N.C. App. 12, 327 S.E.2d 283 (1985). 

Marital property valued as of the date of 
the parties’ separation. This valuation date 
is used to determine the equitable distributive 
share of each party. However, where there is 
evidence of active or passive appreciation of the 
marital assets after that date, the court must 
consider such appreciation as a factor under 
§ 50-20(c)(11a) or (12), respectively. Mishler v. 
Mishler, 90 N.C. App. 72, 367 S.E.2d 385, cert. 
denied, 323 N.C. 174, 373 S.E.2d 111 (1988). 

Presumption that a gift to the other 
spouse was intended applies only when a 
spouse uses separate property to acquire other 
property which is titled in the entireties, or 
when a spouse directs a title of his separate 
property be placed in the entireties. Loving v. 
Loving, 118 N.C. App. 501, 455 S.E.2d 885 
(1995). 

Effect of Obligation to Build Road on 
Fair Market Value. — In making a determi- 
nation as to the fair market value of property 
the trial court must ascertain the price a will- 
ing buyer would pay to purchase the land on 
the open market from a willing seller as of the 
date of the parties’ separation. Thus, the value, 
if any, of the obligation to build an access road 
on the property is intrinsic to the fair market 
price and should have been included in the trial 
court’s fair market valuation of the real prop- 
erty. Carlson v. Carlson, 127 N.C. App. 33, 487 
S.E.2d 784 (1997), review denied, 347 N.C. 396, 
494 §.E.2d 407 (1997). 

Date of Valuation. — When a divorce is 
granted on the ground of a year’s separation, 
the trial court is to determine the net market 
value of the marital assets as of the date of 
separation in order to effect an equitable distri- 
bution of these assets. Patton v. Patton, 78 N.C. 
App. 247, 337 S.E.2d 607 (1985), rev’d in part 
on other grounds, 318 N.C. 404, 348 S.E.2d 593 
(1986). 

Trial court committed error in valuing stock 
as of the date of trial, as opposed to the date of 
separation. Lawing v. Lawing, 81 N.C. App. 
159, 344 S.E.2d 100 (1986). 

Value of property at the time of separation is 
especially important when an appreciation or 
diminution in the value of the property has 
taken place since separation, such as the incur- 
ring or removing of encumbrances by one 
spouse. Swindell v. Lewis, 82 N.C. App. 423, 
346 S.E.2d 237 (1986). 

Even if property division was made on the 
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basis of 1983 values, rather than values in 
1972, when the parties separated, that division 
would merely reflect the 50% of the marital 
property that plaintiff wife was entitled to at 
separation plus 50% of any appreciation after 
separation, which would be her separate prop- 
erty, where defendant administrator did not 
show that the property’s appreciation was due 
to deceased husband’s contributions, monetary 
or otherwise. The plaintiff thus would receive 
the same amount of property regardless of 
whether the marital property was considered at 
its 1972 value or its 1983 value. Swindell v. 
Lewis, 82 N.C. App. 423, 346 S.E.2d 237 (1986). 

Where plaintiff and defendant were divorced 
on the ground of one year separation, defen- 
dant’s vested military pension and retirement 
benefits would be valued as of the date of 
separation. Seifert v. Seifert, 82 N.C. App. 329, 
346 S.E.2d 504 (1986), aff’d, 319 N.C. 367, 354 
S.E.2d 506 (1987). 

Trial court is required to consider only evi- 
dence of the value of the marital property as of 
the date of separation, thus rendering evidence 
of post-separation occurrences incompetent for 
the purpose of valuing marital property. Conse- 
quently, a trial court is under a duty to exclude 
such incompetent evidence from its consider- 
ation, and its failure to do so is reviewable by 
the appellate court even in the absence of an 
objection to the evidence at trial. Christensen v. 
Christensen, 101 N.C. App. 47, 398 S.E.2d 634 
(1990). 

Where parties are divorced on the ground of 
one year’s separation, the district court must 
value husband’s military pension, as marital 
property, as of the date of separation. Lewis v. 
Lewis, 83 N.C. App. 438, 350 S.E.2d 587 (1986). 

The spouse not receiving the distribu- 
tion of the marital debt who makes some 
payment on the marital debt after the date 
of separation and before the equitable dis- 
tribution trial is entitled to either (1) a 
reimbursement from the other spouse for the 
amount of the payment, (2) a credit to his share 
of the equitable distribution award in an 
amount equal to the payment, or (3) an upward 
adjustment in his percentage of the distribu- 
tion of the marital properties. Loving v. Loving, 
118 N.C. App. 501, 455 S.E.2d 885 (1995). 

Payment on Debt Before Distribution. — 
Where the marital debt which was distributed 
to plaintiff and valued at $9,000 on the date of 
separation had a value of zero on the date of 
distribution, because it had been fully paid by 
the defendant, failure of the trial court to 
consider this fact as a distributional factor in 
making its distribution was reversible error. 
Loving v. Loving, 118 N.C. App. 501, 455 S.E.2d 
885 (1995). 

Valuation of Pension and Retirement 
Benefits. — For case discussing the relative 
advantages and disadvantages of the present 
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discounted value method and the deferred dis- 
tribution method in evaluating and distribut- 
ing pension and retirement benefits, see Seifert 
v. Seifert, 82 N.C. App. 329, 346 S.E.2d 504 
(1986), aff'd, 319 N.C. 367, 354 S.E.2d 506 
(1987). 

Where an expert at trial testified that the 
“before tax” value of the pension plans was 
$157,242.81 as of the date of separation, the 
trial court erred in concluding that the net 
present value of the pensions as of the date of 
separation was $93,084.60. Wilkins v. Wilkins, 
111 N.C. App. 541, 432 S.E.2d 891 (1993). 

The subjective opinions of the owner of 
property as to its value are admissible and 
competent. Patterson v. Patterson, 81 N.C. App. 
255, 343 S.E.2d 595 (1986). 

Treatment of Entireties Property. — Un- 
der subsection (a) of this section, which prior to 
the rewriting of this section in 1987 stated that 
“equitable distribution of property shall follow 
a decree of absolute divorce”, the estate of a 
tenancy in common of necessity intervened 
between absolute divorce and an award of title 
pursuant to equitable distribution when prop- 
erty was held by the entireties, whether or not 
the divorce and the equitable distribution oc- 
curred in a single proceeding. Branch Banking 
& Trust Co. v. Wright, 74 N.C. App. 550, 328 
S.E.2d 840, appeal withdrawn, 318 N.C. 505, 
353 S.E.2d 225 (1985). 

Deed of Trust Executed Without Wife’s 
Consent Attached to Husband’s Interest. 
— When defendants were divorced the tenancy 
by the entirety in which their marital home was 
held became a tenancy in common, and the lien 
of deed of trust executed by husband without 
wife’s consent attached to defendant husband’s 
one-half undivided interest in the property. 
Thus when the marital home was distributed 
pursuant to § 50-20 defendant wife took title in 
fee simple absolute subject to plaintiff bank’s 
deed of trust on defendant husband’s one-half 
undivided interest. Branch Banking & Trust 
Co. v. Wright, 74 N.C. App. 550, 328 S.E.2d 840, 
appeal withdrawn, 318 N.C. 505, 353 S.E.2d 
225 (1985). 

Effect of Findings. — The trial court’s 
findings concerning valuation, as are all factual 
findings in an equitable distribution order, are 
binding on appellate courts when supported by 
competent evidence. Patton v. Patton, 78 N.C. 
App. 247, 337 S.E.2d 607 (1985), rev'd in part 
on other grounds, 318 N.C. 404, 348 S.E.2d 593 
(1986). 

Refusal to Consider Evidence of Hus- 
band’s Conversion of Property after Sepa- 
ration Was Error. — The trial court erred in 
refusing to consider evidence concerning the 
husband’s conversion of property (i.e., shares of 
stock) after the parties’ separation. The ruling 
was error regardless of whether the property 
was originally obtained with marital or sepa- 
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rate funds. Mauser v. Mauser, 75 N.C. App. 115, 
330 S.E.2d 63 (1985). 

Application of Equitable Distribution 
Held Not Retroactive When Pension Ben- 
efits Had Accrued Prior to Adoption. — 
Although the defendant’s right to his pension 
benefits had accrued fully prior to the adoption 
of the Equitable Distribution Act and the Au- 
gust 1, 1983 amendment to § 50-20 subjecting 
his pension to equitable distribution, the act 
and amendment did not affect his property 
interests until the plaintiff’s claim for equitable 
distribution was filed on May 14, 1984, well 
after both the act and the amendment became 
effective. This was not a retroactive application 
of the act or of the amendment. Armstrong v. 
Armstrong, 322 N.C. 396, 368 S.E.2d 595 
(1988). 

Sanctions for Willful Obstruction and 
Unreasonable Delay. — Whether to impose 
sanctions and which sanctions to impose under 
this section are decisions vested in the trial 
court and reviewable on appeal for abuse of 
discretion, and in applying this standard the 
appellate court will uphold a trial court’s order 
of sanctions unless it is manifestly unsupported 
by reason. Crutchfield v. Crutchfield, — N.C. 
App. —, 511 S.E.2d 31 (1999). 

Evidence that the wife willfully obstructed or 
attempted to obstruct or unreasonably delay 
discovery proceedings and equitable distribu- 
tion proceedings, which caused prejudice to the 
husband, supported the imposition of sanctions 
requiring the wife to pay $1,500 of the hus- 
band’s attorney fees. Crutchfield v. Crutchfield, 
— N.C. App. —, 511 S.E.2d 31 (1999). 

Applied in Crumbley v. Crumbley, 70 N.C. 
App. 148, 318 S.E.2d 525 (1984); Lofton v. 
Lofton, 71 N.C. App. 635, 322 S.E.2d 654 
(1984); Weaver v. Weaver, 72 N.C. App. 409, 324 
S.E.2d 915 (1985); Dusenberry v. Dusenberry, 
73 N.C. App. 177, 326 S.E.2d 65 (1985); Seifert 
v. Seifert, 319 N.C. 367, 354 S.E.2d 506 (1987); 
Hunt v. Hunt, 112 N.C. App. 722, 486 S.E.2d 
856 (1993). 

Quoted in Johnson v. Johnson, 317 N.C. 437, 
346 S.E.2d 430 (1986). 

Stated in Alexander v. Alexander, 68 N.C. 
App. 548, 315 S.E.2d 772 (1984); Poore v. Poore, 
75 N.C. App. 414, 331 S.E.2d 266 (1985); Dewey 
v. Dewey, 77 N.C. App. 787, 3386 S.E.2d 451 
(1985). 

Cited in Smith v. Smith, 71 N.C. App. 242, 
322 S.E.2d 393 (1984); Camp v. Camp, 75 N.C. 
App. 498, 331 S.E.2d 163 (1985); Gebb v. Gebb, 
77 N.C. App. 309, 335 S.E.2d 221 (1985); In re 
Cooper, 81 N.C. App. 27, 344 S.E.2d 27 (1986); 
Patton v. Patton, 318 N.C. 404, 348 S.E.2d 593 
(1986); North Carolina Baptist Hosps. v. Har- 
ris, 319 N.C. 347, 354 S.E.2d 471 (1987); Collar 
v. Collar, 86 N.C. App. 109, 356 S.E.2d 405 
(1987); Byrd v. Owens, 86 N.C. App. 418, 358 
S.E.2d 102 (1987); Caldwell v. Caldwell, 93 N.C. 
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App. 740, 379 S.E.2d 271 (1989); Trogdon v. App. 246, 405 S.E.2d 351 (1991); Forsyth Mem. 
Trogdon, 97 N.C. App. 330, 388 S.E.2d 212 Hosp. v. Chisholm, 342 N.C. 616, 467 S.E.2d 88 
(1990); Carter v. Carter, 102 N.C. App. 440,402 (1996); Atkinson v. Atkinson, — N.C. App. —, 
S.E.2d 469 (1991); State v. Morris, 103 N.C. 510 S.E.2d 178 (1999). 


OPINIONS OF ATTORNEY GENERAL 


Statutory Requirement. — The require- Attorney General to The Honorable Henson P. 
ment that an equitable distribution of property Barnes, North Carolina Senate, 57 N.C.A.G. 30 
must follow a decree of absolute divorce is (1987). And see now subsection (a) of this sec- 
statutory and not constitutional. See opinion of tion. 


§ 50-22. Action on behalf of an incompetent. 


A general guardian for an incompetent spouse may commence, defend or 
maintain any action authorized by this Chapter; however, the court shall not 
enter a decree of absolute divorce in such an action filed by the guardian on 
behalf of the incompetent spouse. As an exception to G.S. 50-21, the court may 
order equitable distribution on behalf of an incompetent spouse without 
entering a decree of divorce after the parties have lived separate and apart for 
a period of one year. Provided, however, that the competent spouse may seek 
and obtain a divorce from the incompetent spouse upon showing basis for the 
same. (1991, c. 610, s. 1.) 


§§ 50-23 through 50-29: Reserved for future codification purposes. 


ARTICLE 2. 
Expedited Process for Child Support Cases. 


§ 50-30. Findings; policy; and purpose. 


(a) Findings. — The General Assembly makes the following findings: 

(1) There is a strong public interest in providing fair, efficient, and swift 
judicial processes for establishing and enforcing child support obliga- 
tions. Children are entitled to support from their parents, and court 
assistance is often required for the establishment and enforcement of 
parental support obligations. Children who do not receive support 
from their parents often become financially dependent on the State. 

(2) The State shall have laws that meet the federal requirements on 
expedited processes for obtaining and enforcing child support orders 
for purposes of federal reimbursement under Title IV-D of the Social 
Security Act, 42 U.S.C. § 66(a)(2). The Secretary of the United States 
Department of Health and Human Services may waive the expedited 
process requirement with respect to one or more district court district 
as defined in G.S. 7A-133 on the basis of the effectiveness and 
timeliness of support order issuance and enforcement within the 
district. 

(3) The State has a strong financial interest in complying with the 
expedited process requirement, and other requirements, of Title IV-D 
of the Social Security Act, but the State would incur substantial 
expense in creating statewide an expedited child support process as 
defined by federal law. 

(4) The State’s judicial system is largely capable of processing child 
support cases in a timely and efficient manner and has a strong 
commitment to an expeditious system. 
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(5) The substantial expense the State would incur in creating a new 
system for obtaining and enforcing child support orders would be 
reduced and better spent by improving the present system. 

(b) Purpose and Policy. — It is the policy of this State to ensure, to the 
maximum extent possible, that child support obligations are established and 
enforced fairly, efficiently, and swiftly through the judicial system by means 
that make the best use of the State’s resources. It is the purpose of this Article 
to facilitate this policy. The Administrative Office of the Courts and judicial 
officials in each district court district as defined in G.S. 7A-133 shall make a 
diligent effort to ensure that child support cases, from the time of filing to the 
time of disposition, are handled fairly, efficiently, and swiftly. The Administra- 
tive Office of the Courts and the State Department of Health and Human 
Services shall work together to improve procedures for the handling of child 
support cases in which the State or county has an interest, including all cases 
that qualify in any respect for federal reimbursement under Title IV-D of the 
Social Security Act. (1985 (Reg. Sess., 1986), c. 993, s. 1; 1987 (Reg. Sess., 
1988), c. 1037, s. 86; 1997-448, s. 11A.18.) 


Editor’s Note. — Session Laws 1997-448, s. Legal Periodicals. — For note, “Legislating 


1.1, provides: “This act shall be known as “The 
Current Operations and Capital Improvements 
Appropriations Act of 1997’”. 


Responsibility: North Carolina’s New Child 
Support Enforcement Acts,” see 65 N.C.L. Rev. 
1354 (1987). 


Session Laws 1997-4438, s. 
severability clause. 


SD aes a 


§ 50-31. Definitions. 


As used in this Article, unless the context clearly requires otherwise: 

(1) “Child support case” means the part of any civil or criminal action or 
proceeding, whether intrastate or interstate, that involves a claim for 
the establishment or enforcement of a child support obligation. 

(2) “Dispose” or “disposition” of a child support case means the entry of an 
order in a child support case that: 

a. Dismisses the claim for establishment or enforcement of the child 
support obligation; or 

b. Establishes a child support obligation, either temporary or perma- 
nent, and directs how that obligation is to be satisfied; or 

c. Orders a particular child support enforcement remedy. 

(3) “Expedited process” means a procedure for having child support orders 
established and enforced by a magistrate or clerk who has been 
designated as a child support hearing officer pursuant to this Article. 

(4) “Federal expedited process requirement” means the provision in Title 
IV, Part D of the Social Security Act, 42 U.S.C. § 666(a)(2), that 
requires as a condition of the receipt of federal funds that a state have 
laws that require the use of federally defined expedited processes for 
obtaining and enforcing child support orders. 

(5) “Filing” means the date the defendant is served with a pleading that 
seeks establishment or enforcement of a child support obligation, or 
the date written notice or a pleading is sent to a party seeking 
establishment or enforcement of a child support obligation. 

(6) “Hearing officer” or “child support hearing officer” means a clerk or 
assistant clerk of superior court or a magistrate who has been 
designated pursuant to this Article to hear and enter orders in child 
Support cases. 

(7) “Initiating party” means the party, the attorney for a party, a child 
support enforcement agency established pursuant to Title IV, Part D 
of the Social Security Act, or the clerk of superior court who initiates 
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an action, proceeding, or procedure as allowed or required by law for 
the establishment or enforcement of a child support obligation. (1985 
(Reg. Sess., 1986), c. 993, s. 1; 1987, c. 346.) 


§ 50-32. Disposition of cases within 60 days; extension. 


Except where paternity is at issue, in all child support cases the district 
court judge shall dispose of the case from filing to disposition within 60 days, 
except that this period may be extended for a maximum of 30 days by order of 


the court if: 


(1) Kither party or his attorney cannot be present for the hearing; or 
(2) The parties have consented to an extension. (1985 (Reg. Sess., 1986), 


Cp Poy 1S bse) 


CASE NOTES 


Hearing Scheduled on Regular Domes- 
tic Calendar Instead of Expedited Calen- 
dar. — In an action for modification of child 
custody order seeking child support, where the 
trial judge scheduled a hearing on the regular 


endar for domestic court cases, the defendant 
was not prejudiced by the court’s placement of 
this case as the case was continued within the 
60 day requirement of this section. Payne v. 
Payne, 91 N.C. App. 71, 370 S.E.2d 428 (1988). 


domestic calendar instead of the expedited cal- 


§ 50-33. Waiver of expedited process requirement. 


(a) State to Seek Waiver. — The State Department of Health and Human 
Services, with the assistance of the Administrative Office of the Courts, shall 
vigorously pursue application to the United States Department of Health and 
Human Services for waivers of the federal expedited process requirement. 

(b) Districts That Do Not Qualify. — In any district court district as defined 
in G.S. 7A-133 that does not qualify for a waiver of the federal expedited 
process requirement, an expedited process shall be established as provided in 
G.S. 50-34. (1985 (Reg. Sess., 1986), c. 993, s. 1; 1987 (Reg. Sess., 1988), c. 1037, 
s. 87; 1997-448, s. 11A.19.) 


Editor’s Note. — Session Laws 1997-443, s. 
1.1, provides: “This act shall be known as ‘The 
Current Operations and Capital Improvements 


Appropriations Act of 1997’ .” 
Session Laws 1997-443, s. 
severability clause. 


35.4) ns a 


§ 50-34. Establishment of an expedited process. 


(a) Districts Required to Have Expedited Process. — In any district court 
district as defined in G.S. 7A-133 that is required by G.S. 50-33(b) to establish 
an expedited child support process, the Director of the Administrative Office of 
the Courts shall notify the chief district court judge and the clerk or clerks of 
superior court in the district in writing of the requirement. The Director of the 
Administrative Office of the Courts, the chief district court judge, and the clerk 
or clerks of superior court in the district shall implement an expedited child 
support process as provided in this section. 

(b) Procedure for Establishing Expedited Process. — When a district court 
district as defined in G.S. 7A-133 is required to implement an expedited 
process, the Director of the Administrative Office of the Courts, the chief 
district judge, and the clerk of superior court in an affected county shall 
determine by agreement whether the child support hearing officer or officers 
for that county shall be one or more clerks or one or more magistrates. If such 
agreement has not been reached within 15 days after the notice required by 
subsection (a) when implementation is required, the Director of the Adminis- 
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trative Office of the Courts shall make the decision. If it is decided that the 
hearing officer or officers for a county shall be magistrates, the chief district 
judge, the clerk of superior court, and the Director of the Administrative Office 
of the Courts shall ensure his or their qualification for the position. If it is 
decided that the hearing officer or officers for a county shall be the clerk or 
assistant clerks, the clerk of superior court in the county shall designate the 
person or persons to serve as hearing officer, and the chief district judge, the 
clerk of superior court, and the Director of the Administrative Office of the 
Courts shall ensure his or their qualification for the position. 

(c) Public To Be Informed. — When an expedited process is to be imple- 
mented in a county or district court district as defined in G.S. 7A-133, the chief 
district court judge, the clerk or clerks of superior court in affected counties in 
the district, and the Administrative Office of the Courts shall take steps to 
ensure that attorneys, the general public, and parties to pending child support 
cases in the county or district are informed of the change in procedures and 
helped to understand and use the new system effectively. (1985 (Reg. Sess., 
1986), c. 993, s. 1; 1987 (Reg. Sess., 1988), c. 1037, s. 88.) 


§ 50-35. Authority and duties of a child support hearing 
officer. 


A child support hearing officer who is properly qualified and designated 
under this Article has the following authority and responsibilities in all child 
Support cases: 

(1) To conduct hearings and to ensure that the parties’ due process rights 
are protected; 

(2) To take testimony and establish a record; 

(3) To evaluate evidence and make decisions regarding the establishment 
or enforcement of child support orders; 

(4) To accept and approve voluntary acknowledgements of support liabil- 
ity and stipulated agreements setting the amount of support obliga- 
tions; 

(5) To accept and approve voluntary acknowledgements and affirmations 
of paternity; 

(6) Except as otherwise provided in this Article, to enter child support 
orders that have the same force and effect as orders entered by a 
district court judge; 

(7) To enter temporary child support orders pending the resolution of 
unusual or complicated issues by a district court judge; 

(8) To enter default orders; and 

(9) To subpoena witnesses and documents. (1985 (Reg. Sess., 1986), c. 993, 
sory 


§ 50-36. Child support procedures in districts with expe- 
dited process. 


(a) Scheduling of Cases. — The procedures of this section shall apply to all 
child support cases in any district court district as defined in G.S. 7A-133 or 
county in which an expedited process has been established. All claims for the 
establishment or enforcement of a child support obligation, whether the claim 
is Made in a separate action or as part of a divorce or any other action, shall be 
scheduled for hearing before the child support hearing officer. The initiating 
party shall send a notice of the date, time, and place of the hearing to all other 
parties. Service of process shall be made and notices given as provided by G.S. 
1A-1, Rules of Civil Procedure. 
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(b) Place of Hearing. — The hearing before the child support hearing officer 
need not take place in a courtroom, but shall be conducted in an appropriate 
judicial setting. 

(c) Hearing Procedures. — The hearing of a case before a child support 
officer is without a jury. The rules of evidence applicable in the trial of civil 
actions generally are observed; however, the hearing officer may require the 
parties to produce and may consider financial affidavits, State and federal tax 
returns, and other financial or employment records. Except as otherwise 
provided in this Article, the hearing officer shall determine the parties’ child 
support rights and obligations and enter an appropriate order based on the 
evidence and the child support laws of the State. All parties shall be provided 
with a copy of the order. 

(d) Record of Proceeding. — The record of a proceeding before a child 
support hearing officer shall consist of the pleadings filed in the child support 
case, documentation of proper service or notice or waiver, and a copy of the 
hearing officer’s order. No verbatim recording or transcript shall be required or 
provided at State expense. 

(e) Transfer to District Court Judge. — Upon his own motion or upon motion 
of any party, the hearing officer shall transfer a case for hearing before a 
district court judge when the case involves: | 

(1) A contested paternity action; 

(2) A custody dispute; 

(3) Contested visitation rights; 

(4) The ownership, possession, or transfer of an interest in property to 

satisfy a child support obligation; or 

(5) Other complex issues. 
Upon ordering such a transfer, except in cases of contested paternity, the 
hearing officer shall also enter a temporary order that provides for the 
payment of a money amount or otherwise addresses the child’s need for 
support pending the resolution of the case by the district court judge. The chief 
district court judge shall establish a procedure for such transferred cases to be 
given priority for hearing before a district court judge. (1985 (Reg. Sess., 1986), 
c. 993, s. 1; 1987 (Reg. Sess., 1988), c. 1037, s. 89.) 


CASE NOTES 


Hearing Scheduled on Regular Calen- domestic court cases, the defendant was not 
dar Instead of Expedited Calendar.—Inan prejudiced by the court’s placement of this case 
action for modification of child custody order as the case was continued within the 60 day 
seeking child support, where the trial judge requirement of this section. Payne v. Payne, 91 
scheduled a hearing on the regular domestic N.C. App. 71, 370 S.E.2d 428 (1988). 
calendar instead of the expedited calendar for 


§ 50-37. Enforcement authority of child support hearing 
officer; contempt. 


When a child support case is before a child support hearing officer for 
enforcement of a child support order, the hearing officer has the same authority 
that a district court judge would have, except in cases of contempt. Orders that 
commit a party to jail for civil or criminal contempt for the nonpayment of child 
support, or for otherwise failing to comply with a child support order, may be 
entered only by a district court judge. When it appears to a hearing officer that 
there is probable cause for finding such contempt in a case before the child 
support hearing officer and that no other enforcement remedy would be 
effective or sufficient, the hearing officer shall enter an order finding probable 
cause and referring the case for hearing before a district court judge. The order 
may indicate the amount of payment the responsible parent may make, or 
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other action he may take, or both, to comply with the child support order. If 
proof of compliance is made to the hearing officer within a time specified in the 
order, the hearing officer may cancel the referral of the contempt case to 
district court. Except as specifically limited by this section, a clerk or 
magistrate acting as a child support hearing officer retains all of the contempt 
powers he or she otherwise has by virtue of being a clerk or magistrate. (1985 
(Reg. Sess., 1986), c. 993, s. 1.) 


§ 50-38. Appeal from orders of the child support hearing 
officer. 


(a) Appeal; Hearing De Novo. — Any party may appeal an order of a child 
support hearing officer for a hearing de novo before a district court judge by 
giving notice of appeal at the hearing or in writing within 10 days after entry 
of judgment. Upon appeal noted, the clerk of superior court shall place the case 
on the civil issue docket of the district court. The chief district court judge shall 
establish a procedure for such transferred cases to be given priority for hearing 
before a district court judge. Unless appealed from, the order of the hearing 
officer is final. 

(b) Order Not Stayed Pending Appeal. — Appeal from an order of a child 
support hearing officer does not stay the execution or enforcement of the order 
unless, on application of the appellant, a district court judge orders such a stay. 
(1985 (Reg. Sess., 1986), c. 993, s. 1.) 


§ 50-39. Qualifications of child support hearing officer. 


(a) Qualifications. — A clerk or assistant clerk of superior court or a 
magistrate, to be designated and serve as a child support hearing officer, shall 
satisfy each of the following qualifications: 

(1) Be at least 21 years of age and not older than 70 years of age, and have 
a high school degree or its equivalent. 

(2) Be qualified by training and temperament to be effective in relating to 
parties in child support cases and in conducting hearings fairly and 
efficiently. 

(3) Be certified by the Administrative Office of the Courts as having 
completed the training required by subsection (b). 

(4) Establish that he has one of the following qualifications; 

a. Election or appointment as the clerk of superior court; or 

b. Three years experience as an assistant clerk of superior court 
working in child support or related matters; or 

c. Six years experience as an assistant clerk of superior court; or 

d. Four years experience as a magistrate whose duties have included, 
in substantial part, the disposition of civil matters; or 

e. Pursuant to G.S. 7A-171.1, five to seven years eligibility for pay as 
a magistrate; or 

f. Three years experience working in the field of child support 
enforcement or a related field. 

(b) Training Required. — Before a clerk or assistant clerk or a magistrate 
may conduct hearings as a child support hearing officer he must satisfactorily 
complete a course of instruction in the conduct of such hearings established by 
the Administrative Office of the Courts. The Administrative Office of the 
Courts shall establish a course in the conduct of such hearings. The Adminis- 
trative Office of the Courts may contract with qualified educational organiza- 
tions to conduct the course of instruction and must reimburse the clerks or 
magistrates attending for travel and subsistence incurred in taking such 
training. (1985 (Reg. Sess., 1986), c. 993, s. 1.) 
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§ 50-40: Reserved for future codification purposes. 


ARTICLE 3. 
Family Law Arbitration Act. 


§ 50-41. Purpose; short title. 


(a) It is the policy of this State to allow, by agreement of all parties, the 
arbitration of all issues arising from a marital separation or divorce, except for 
the divorce itself, while preserving a right of modification based on substantial 
change of circumstances related to alimony, child custody, and child support. 
Pursuant to this policy, the purpose of this Article is to provide for arbitration 
as an efficient and speedy means of resolving these disputes, consistent with 
Chapters 50, 50A, 50B, 51, 52, 52B, and 52C of the General Statutes and 
similar legislation, to provide default rules for the conduct of arbitration 
proceedings, and to assure access to the courts of this State for proceedings 
ancillary to this arbitration. 

(b) This Article may be cited as the North Carolina Family Law Arbitration 
Act. (1999-185, s. 1.) 


Editor’s Note. — Session Laws 1999-185, s. 
3, made this article effective October 1, 1999. 


§ 50-42. Arbitration agreements made valid, irrevocable, 
and enforceable. 


(a) During, or after marriage, parties may agree in writing to submit to 
arbitration any controversy, except for the divorce itself, arising out of the 
marital relationship. Before marriage, parties may agree in writing to submit 
to arbitration any controversy, except for child support, child custody, or the 
divorce itself, arising out of the marital relationship. This agreement is valid, 
enforceable, and irrevocable except with both parties’ consent, without regard 
to the justiciable character of the controversy and without regard to whether 
litigation is pending as to the controversy. 

(b) This Article does not apply to an agreement to arbitrate in which a 
provision stipulates that this Article does not apply or to any arbitration or 
award under an agreement in which a provision stipulates that this Article 
does not apply. (1999-185, s. 1.) 


§ 50-43. Proceedings to compel or stay arbitration. 


(a) On a party’s application showing an agreement under G.S. 50-42 and an 
opposing party’s refusal to arbitrate, the court shall order the parties to 
proceed with the arbitration. If an opposing party denies existence of an 
agreement to arbitrate, the court shall proceed summarily to determine 
whether a valid agreement exists and shall order arbitration if it finds for the 
moving party; otherwise, the application shall be denied. 

(b) Upon the application of a party, the court may stay an arbitration 
proceeding commenced or threatened on a showing that there is no agreement 
to arbitrate. This issue, when in substantial and bona fide dispute, shall be 
immediately and summarily tried and the court shall order a stay if it finds for 
the moving party. If the court finds for the opposing party, the court shall order 
the parties to go to arbitration. 

(c) If an issue referable to arbitration under an alleged agreement is 
involved in an action or proceeding pending in a court of competent jurisdic- 
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tion, the application shall be made in that court. Otherwise, the application 
may be made in any court of competent jurisdiction. 

(d) The court shall order a stay in any action or proceeding involving an 
issue subject to arbitration if an order or an application for arbitration has 
been made under this section. If the issue is severable, the stay may be with 
respect to that specific issue only. When the application is made in an action or 
proceeding, the order compelling arbitration shall include a stay of the court 
action or proceeding. 

(e) An order for arbitration shall not be refused and a stay of arbitration 
shall not be granted on the ground that the claim in issue lacks merit or 
because grounds for the claim have not been shown. (1999-185, s. 1.) 


§ 50-44. Interim relief and interim measures. 


(a) In the case of an arbitration where arbitrators have not yet been 
appointed, or where the arbitrators are unavailable, a party may seek interim 
relief directly from a court as provided in subsection (c) of this section. 
Enforcement shall be granted as provided by the law applicable to the type of 
interim relief sought. 

(b) In all other cases a party shall seek interim measures as described in 
subsection (d) of this section from the arbitrators. A party has no right to seek 
interim relief from a court, except that a party to an arbitration governed by 
this Article may request from the court enforcement of the arbitrators’ order 
granting interim measures and review or modification of any interim measures 
governing child support or child custody. 

(c) In connection with an agreement to arbitrate or a pending arbitration, 
the court may grant under subsection (a) of this section any of the following: 

(1) An order of attachment or garnishment; 

(2) A temporary restraining order or preliminary injunction; 

(3) An order for claim and delivery; 

(4) Appointment of a receiver; 

(5) Delivery of money or other property into court; 

(6) Notice of lis pendens; 

(7) Any relief permitted by G.S. 7B-502, 7B-1902, 50-13.5(d), 50-16.2A, 
50-20(h), 50-20G), or 50-2001); or Chapter 50A, Chapter 50B, or 
Chapter 52C of the General Statutes; 

(8) Any relief permitted by federal law or treaties to which the United 
States is a party; or 

(9) Any other order necessary to ensure preservation or availability of 
assets or documents, the destruction or absence of which would likely 
prejudice the conduct or effectiveness of the arbitration. 

(d) The arbitrators may, at a party’s request, order any party to take any 
interim measures of protection that the arbitrators consider necessary in 
respect to the subject matter of the dispute, including interim measures 
analogous to interim relief specified in subsection (c) of this section. The 
arbitrators may require any party to provide appropriate security, including 
security for costs as provided in G.S. 50-51, in connection with interim 
measures. 

(e) In considering a request for interim relief or enforcement of interim 
relief, any finding of fact of the arbitrators in the proceeding shall be binding 
on the court, including any finding regarding the probable validity of the claim 
that is the subject of the interim relief sought or granted, except that the court 
may review any findings of fact or modify any interim measures governing 
child support or child custody. 

(f) Where the arbitrators have not ruled on an objection to their jurisdiction, 
the findings of the arbitrators shall not be binding on the court until the court 
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has made an independent finding as to the arbitrators’ jurisdiction. If the court 
rules that the arbitrators do not have jurisdiction, the application for interim 
relief shall be denied. 

(g) Availability of interim relief or interim measures under this section may 
be limited by the parties’ prior written agreement, except for relief pursuant to 
G.S. 7B-502, 7B-1902, 50-13.5(d), 50-20(h), 50B-3, Chapter 52C of the General 
Statutes; federal law; or treaties to which the United States is a party, whose 
purpose is to provide immediate, emergency relief or protection. 

(h) Arbitrators who have cause to suspect that any child is abused or 
neglected shall report the case of that child to the director of the department 
of social services of the county where the child resides or, if the child resides 
out-of-state, of the county where the arbitration is conducted. 

(i) A party seeking interim measures, or any other proceeding before the 
arbitrators, shall proceed in accordance with the agreement to arbitrate. If the 
agreement to arbitrate does not provide for a method of seeking interim 
measures, or for other proceedings before the arbitrators, the party shall 
request interim measures or a hearing by notifying the arbitrators and all 
other parties of the request. The arbitrators shall notify the parties of the date, 
time, and place of the hearing. (1999-185, s. 1.) 


§ 50-45. Appointment of arbitrators; rules for conducting 
the arbitration. 


(a) Unless the parties agree otherwise, a single arbitrator shall be chosen by 
the parties to arbitrate all matters in dispute. 

(b) If the arbitration agreement provides a method of appointment of 
arbitrators, this method shall be followed. The agreement may provide for 
appointing one or more arbitrators. Upon the application of a party, the court 
shall appoint arbitrators in any of the following situations: 

(1) The method agreed upon by the parties in the arbitration agreement 
fails or for any reason cannot be followed. 

(2) An arbitrator who has already been appointed fails or is unable to act, 
and a successor has not been chosen by the parties. 

(3) The parties cannot agree on an arbitrator. 

(c) Arbitrators appointed by the court have all the powers of those arbitra- 
tors specifically named in the agreement. In appointing arbitrators, a court 
shall consult with prospective arbitrators as to their availability and shall 
refer to each of the following: 

(1) The positions and desires of the parties. 

(2) The issues in dispute. 

(3) The skill, substantive training, and experience of prospective arbitra- 
tors in those issues, including their skill, substantive training, and 
experience in family law issues. 

(4) The availability of prospective arbitrators. . 

(d) The parties may agree to employ an established arbitration institution 
to conduct the arbitration. If the agreement does not provide a method for 
appointment of arbitrators and the parties cannot agree on an arbitrator, the 
court may appoint an established arbitration institution the court considers 
qualified in family law arbitration to conduct the arbitration. 

(e) The parties may agree on rules for conducting the arbitration. If the 
parties cannot agree on rules for conducting the arbitration, the arbitrators 
shall select the rules for conducting the arbitration after hearing all parties 
and taking particular reference to model rules developed by arbitration 
institutions or similar sources. If the arbitrators cannot decide on rules for 
conducting the arbitration, upon application by a party, the court may order 
use of rules for conducting the arbitration, taking particular reference to model 
rules developed by arbitration institutions or similar sources. 
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(f) Arbitrators and established arbitration institutions, whether chosen by 
the parties or appointed by the court, have the same immunity as judges from 
civil liability for their conduct in the arbitration. 

(g) “Arbitration institution” means any neutral, independent organization, 
association, agency, board, or commission that initiates, sponsors, or adminis- 
ters arbitration proceedings, including involvement in appointment of arbitra- 
tors. 

(h) The court may award costs, as provided in G.S. 50-51(f), in connection 
with applications and other proceedings under this section. (1999-185, s. 1.) 


§ 50-46. Majority action by arbitrators. 


The arbitrators’ powers shall be exercised by a majority unless otherwise 
provided by the arbitration agreement or this Article. (1999-185, s. 1.) 


§ 50-47. Hearing. 


Unless otherwise provided by the agreement: 

(1) The arbitrators shall appoint a time and place for the hearing and 
notify the parties or their counsel by personal service or by registered 
or certified mail, return receipt requested, not less than five days 
before the hearing. Appearance at the hearing waives any claim of 
deficiency of notice. The arbitrators may adjourn the hearing from 
time to time as necessary and, on request of a party and for good cause 
shown, or upon their own motion, may postpone the hearing to a time 
not later than the date fixed by the agreement for making the award 
unless the parties consent to a later date. The arbitrators may hear 
and determine the controversy upon the evidence produced notwith- 
standing the failure of a party duly notified to appear. Upon applica- 
tion of a party, the court may direct the arbitrators to proceed 
promptly with the hearing and determination of the controversy. 

(2) The parties are entitled to be heard, to present evidence material to 
the controversy, and to cross-examine witnesses appearing at the 
hearing. 

(3) All the arbitrators shall conduct the hearing, but a majority may 
determine any question and may render a final award. If, during the 
course of the hearing, an arbitrator for any reason ceases to act, the 
remaining arbitrators appointed to act as neutrals may continue with 
the hearing and determination of the controversy. 

(4) Upon request of any party or at the election of any arbitrator, the 
arbitrators shall cause to be made a record of testimony and evidence 
introduced at the hearing. The arbitrators shall decide how the cost of 
the record will be apportioned. (1999-185, s. 1.) 


§ 50-48. Representation by attorney. 


A party has the right to be represented by counsel at any proceeding or 
hearing under this Article. A waiver of representation prior to a proceeding or 
hearing is ineffective. (1999-185, s. 1.) 


§ 50-49. Witnesses; subpoenas; depositions; court assis- 
tance. 


(a) The arbitrators have the power to administer oaths and may issue 
subpoenas for attendance of witnesses and for production of books, records, 
documents, and other evidence. Subpoenas issued by the arbitrators shall be 
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served and, upon application to the court by a party or the arbitrators, enforced 
in the manner provided by law for service and enforcement of subpoenas in a 
civil action. 

(b) On the application of a party and for use as evidence, the arbitrators may 
permit depositions to be taken in the manner and upon the terms the 
arbitrators designate. 

(c) All provisions of law compelling a person under subpoena to testify apply. 

(d) The arbitrators or a party with the approval of the arbitrators may 
request assistance from the court in obtaining discovery and taking evidence, 
in which event the Rules of Civil Procedure under Chapter 1A of the General 
Statutes and Chapters 50, 50A, 52B, and 52C of the General Statutes apply. 
The court may execute the request within its competence and according to its 
rules on discovery and evidence and may impose sanctions for failure to comply 
with its orders. 

(e) A subpoena may be issued as provided by G.S. 8-59, in which case the 
witness compensation provisions of G.S. 6-51, 6-53, and 7A-314 shall apply. 
(1999-185, s. 1.) 


§ 50-50. Consolidation. 


(a) If parties to two or more arbitration agreements agree, in their respec- 
tive arbitration agreements or otherwise, to consolidate arbitrations arising 
out of those agreements, they may agree upon common arbitrators to hear all 
arbitrations, and these arbitrations shall proceed as consolidated. 

(b) If parties to two or more arbitration agreements agree, in their respec- 
tive arbitration agreements or otherwise, to consolidate arbitrations arising 
out of those agreements, the court, upon application by a party, may do any of 
the following: 

(1) Order the arbitrations consolidated on terms the court considers just 
and necessary; 

(2) If all parties cannot agree on arbitrators for the consolidated arbitra- 
tion, appoint arbitrators as provided by G.S. 50-45; and 

(3) If all parties cannot agree on any other matter necessary to conduct 
the consolidated arbitration, make other orders it considers necessary. 
(1999-185, s. 1.) 


§ 50-51. Award; costs. 


(a) The award shall be in writing, dated and signed by the arbitrators 
joining in the award, with a statement of the place where the award was made. 
Where there is more than one arbitrator, the signatures of a majority of the 
arbitrators suffice, but the reason for any omitted signature shall be stated. 
The arbitrators shall deliver a copy of the award to each party personally or by 
registered or certified mail, return receipt requested, or as provided in the 
agreement. Time of delivery shall be computed from the date of personal 
delivery or date of mailing. 

(b) Unless the parties agree otherwise, the award shall state the reasons 
upon which it is based. 

(c) Unless the parties agree otherwise, the arbitrators may award interest 
as provided by law. 

(d) The arbitrators in their discretion may award specific performance to a 
party requesting an award of specific performance when that would be an 
appropriate remedy. 

(e) Unless the parties agree otherwise, the arbitrators may not award 
punitive damages. If arbitrators award punitive damages, they shall state the 
award in a record and shall specify facts justifying the award and the amount 
of the award attributable to punitive damages. 
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(f) Costs: 
(1) Unless the parties otherwise agree, awarding of costs of an arbitration 
shall be in the arbitrators’ discretion. 
(2) In making an award of costs, the arbitrators may include any or all of 
the following as costs: 
a. Fees and expenses of the arbitrators, expert witnesses, and trans- 
lators; 
b. Fees and expenses of counsel and of an institution supervising the 
arbitration, if any; 
c. Any other expenses incurred in connection with the arbitration 
proceedings; 
d. Sanctions awarded by the arbitrators or the court, including those 
provided by N.C.R. Civ. P. 11 and 37; and 
e. Costs allowed by Chapters 6 and 7A of the General Statutes. 
(3) In making an award of costs, the arbitrators shall specify each of the 
following: 
a. The party entitled to costs; 
b. The party who shall pay costs; 
c. The amount of costs or method of determining that amount; and 
d. The manner in which costs shall be paid. 

(g) An award shall be made within the time fixed by the agreement. If no 
time is fixed by the agreement, the award shall be made within the time the 
court orders on a party’s application. The parties may extend the time in 
writing either before or after the expiration of this time. A party waives 
objection that an award was not made within the time required unless that 
party notifies the arbitrators of his or her objection prior to delivery of the 
award to that party. (1999-185, s. 1.) 


§ 50-52. Change of award by arbitrators. 


On a party’s application to the arbitrators or, if an application to the court is 
pending under G.S. 50-53 through G.S. 50-56, on submission to the arbitrators 
by the court under the conditions ordered by the court, the arbitrators may 
modify or correct the award upon grounds stated in subdivisions (1) and (3) of 
subsection (a) of G.S. 50-55, or clarify the award. The application shall be made 
within 20 days after delivery of the award to the opposing party, stating that 
the opposing party must serve objections to the application, if any, within 10 
days from notice. An award modified or corrected under this section is subject 
to the provisions of G.S. 50-53 through G.S. 50-56. (1999-185, s. 1.) 


§ 50-53. Confirmation of award. 


Upon a party’s application, the court shall confirm an award, unless within 
time limits imposed under G.S, 50-54 through G.S. 50-56 grounds are urged for 
vacating or modifying or correcting the award, in which case the court shall 
proceed as provided in G.S. 50-54 through G.S. 50-56. The court may award 
costs, as provided in G.S. 50-51(f), of the application and subsequent proceed- 
ings. (1999-185, s. 1.) 


§ 50-54. Vacating an award. 


(a) Upon a party’s application, the court shall vacate an award for any of the 
following reasons: 
(1) The award was procured by corruption, fraud, or other undue means; 
(2) There was evident partiality by an arbitrator appointed as a neutral, 
corruption of an arbitrator, or misconduct prejudicing the rights of a 
party; 
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(3) The arbitrators exceeded their powers; 

(4) The arbitrators refused to postpone the hearing upon a showing of 
sufficient cause for the postponement, refused to hear evidence 
material to the controversy, or otherwise conducted the hearing 
contrary to the provisions of G.S. 50-47; 

(5) There was no arbitration agreement, the issue was not adversely 
determined in proceedings under G.S. 50-43, and the party did not 
participate in the arbitration hearing without raising the objection. 
The fact that the relief awarded either could not or would not be 
granted by a court is not a ground for vacating or refusing to confirm 
the award; 

(6) The court determines that the award for child support or child custody 
is not in the best interest of the child. The burden of proof at a hearing 
under this subdivision is on the party seeking to vacate the arbitra- 
tor’s award; 

(7) The award included punitive damages, and the court determines that 
the award for punitive damages is clearly erroneous; or 

(8) If the parties contract in an arbitration agreement for judicial review 
of errors of law in the award, the court shall vacate the award if the 
ae re have committed an error of law prejudicing a party’s 
rights. 

(b) An application under this section shall be made within 90 days after 
delivery of a copy of the award to the applicant. If the application is predicated 
on corruption, fraud, or other undue means, it shall be made within 90 days 
after these grounds are known or should have been known. 

(c) In vacating an award on grounds other than stated in subdivision (5) of 
subsection (a) of this section, the court may order a rehearing before arbitra- 
tors chosen as provided in the agreement, or in the absence of a provision 
regarding the appointment of arbitrators, by the court in accordance with G.S. 
50-45, except in the case of a vacated award for child support or child custody 
in which case the court may proceed to hear and determine all such issues. The 
time within which the agreement requires an award to be made applies to the 
rehearing and commences from the date of the order. 

(d) If an application to vacate is denied and no motion to modify or correct 
the award is pending, the court shall confirm the award and may award costs, 
as provided in G.S. 50-51(f), of the application and subsequent proceedings. 
(1999-185, s. 1.) 


§ 50-55. Modification or correction of award. 


(a) Upon application made within 90 days after delivery of a copy of an 
award to an applicant, the court shall modify or correct the award where at 
least one of the following occurs: 

(1) There is an evident miscalculation of figures or an evident mistake in 
the description of a person, thing, or property referred to in the award; 

(2) The arbitrators have awarded upon a matter not submitted to them, 
and the award may be corrected without affecting the merits of the 
decision upon the issues submitted; or 

(3) The award is imperfect in a matter of form, not affecting the merits of 
the controversy. 

(b) If the application is granted, the court shall modify or correct the award 
to effect its intent and shall confirm the award as modified or corrected. 
Otherwise, the court shall confirm the award as made. 

(c) An application to modify or correct an award may be joined in the 
alternative with an application to vacate the award. 

(d) The court may award costs, as provided in G.S. 50-51(f), of the applica- 
tion and subsequent proceedings. (1999-185, s. 1.) 
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§ 50-56. Modification of award for alimony, postsep- 
aration support, child support, or child cus- 
tody based on substantial change of circum- 
stances. 


(a) A court or the arbitrators may modify an award for postseparation 
support, alimony, child support, or child custody under conditions stated in 
G.S. 50-13.7 and G.S. 50-16.9 in accordance with procedures stated in 
subsections (b) through (f) of this section. 

(b) Unless the parties have agreed that an award for postseparation support 
or alimony shall be nonmodifiable, an award by arbitrators for postseparation 
support or alimony under G.S. 50-16.2A, 50-16.3A, 50-16.4, or 50-16.7 may be 
modified if a court order for alimony or postseparation support could be 
modified pursuant to G.S. 50-16.9. 

(c) An award by arbitrators for child support or child custody may be 
modified if a court order for child support or child custody could be modified 
pursuant to G.S. 50-13.7. 

(d) If an award for modifiable postseparation support or alimony, or an 
award for child support or child custody, has not been confirmed pursuant to 
G.S. 50-58, upon the parties’ agreement these matters may be submitted to 
arbitrators chosen by the parties as provided in G.S. 50-45, in which case G.S. 
50-52 through G.S. 50-56 apply to this modified award. 

(e) If an award for modifiable postseparation support or alimony, or an 
award for child support or child custody has been confirmed pursuant to G.S. 
50-53, upon the parties’ agreement and joint motion, the court may remit these 
matters to arbitrators chosen by the parties as provided in G.S. 50-45, in which 
case G.S. 50-52 through G.S. 50-56 apply to this modified award. 

(f) Except as otherwise provided in this section, the provisions of G.S. 50-55 
apply to modifications or corrections of awards for postseparation support, 
alimony, child support, or child custody. (1999-185, s. 1.) 


§ 50-57. Orders or judgments on award. 


Upon granting an order confirming, modifying, or correcting an award, an 
order or judgment shall be entered in conformity with the order and docketed 
and enforced as any other order or judgment. The court may award costs, as 
provided in G.S. 50-51(f), of the application and of proceedings subsequent to 
the application and disbursements. (1999-185, s. 1.) 


§ 50-58. Applications to the court. 


Except as otherwise provided, an application to a court under this Article 
shall be by motion and shall be heard in the manner and upon notice provided 
by law or rule of court for making and hearing motions in civil actions. Unless 
the parties agree otherwise, notice of an initial application for an order shall be 
served in the manner provided by law for service of summons in civil actions. 
(1999-185, s. 1.) 


§ 50-59. Court; jurisdiction. 


The term “court” means a court of competent jurisdiction of this State. 
Making an agreement in this State described in G.S. 50-42 or any agreement 
providing for arbitration in this State or under its laws confers jurisdiction on 
the court to enforce the agreement under this Article and to enter judgment on 
an award under the agreement. (1999-185, s. 1.) 
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§ 50-60. Appeals. 


(a) An appeal may be based on failure to comply with the procedural aspects 
of this Article. An appeal may be taken from any of the following: 

(1) nies denying an application to compel arbitration made under 

.S. 50-438; 

(2) An anes granting an application to stay arbitration made under G.S. 
50-43(b); 

(3) An order confirming or denying confirmation of an award; 

(4) An order modifying or correcting an award; 

(5) An order vacating an award without directing a rehearing; or 

(6) Ajudgment entered pursuant to provisions of this Article. 

(b) Unless the parties contract in an arbitration agreement for judicial 
review of errors of law as provided in G.S. 50-54(a), a party may not appeal on 
the basis that the arbitrator failed to apply correctly the law under Chapters 
50, 50A, 52B, or 52C of the General Statutes. 

(c) The appeal shall be taken in the manner and to the same extent as from 
orders or judgments in a civil action. (1999-185, s. 1.) 


§ 50-61. Article not retroactive. 


This Article applies to agreements made on or after October 1, 1999, unless 
parties by separate agreement after that date state that this Article shall apply 
to agreements dated before October 1, 1999. (1999-185, s. 1.) 


§ 50-62. Construction; uniformity of interpretation. 


Certain provisions of this Article have been adapted from the Uniform 
Arbitration Act in force in this State, the North Carolina International 
Commercial Arbitration and Conciliation Act, and Chapters 50, 50A, 50B, 51, 
52, and 52C of the General Statutes. This Article shall be construed to effect its 
general purpose to make uniform provisions of these Acts and Chapters 50, 
50A, 50B, 51, 52, 52B, and 52C of the General Statutes. (1999-185, s. 1.) 
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Sec. 


Act. 

Article 1. Sec. 
P : Dei cataty 50A-204. 
Uniform Child Custody Jurisdiction Act. 50A-205. 

[Repealed.] 
50A-206. 
50A-207. 
50A-1 through 50A-25. [Repealed. ] 50A-208. 
Article 2. 50A-209. 
Uniform Child-Custody Jurisdiction and 50A-210. 
Enforcement Act. 

Part 1. General Provisions. 50A-301. 
50A-302. 


50A-101. 
50A-102. 
50A-103. 
50A-104. 
50A-105. 
50A-106. 


50A-107. 
50A-108. 
50A-109. 
50A-110. 
50A-111. 
50A-112. 


50A-201. 
50A-202. 
50A-203. 


Short title. 
Definitions. 
Proceedings governed by other law. 


Application to Indian tribes. ae 
International application of Article. hie G 
Effect of child-custody determina- 

fos, 50A-306. 
Priority. 
Notice to persons outside State. or eane 
Appearance and limited immunity. : 
Communication between courts. 50A-309 
Taking testimony in another state. 50A-3 10. 
Cooperation between courts; preser- 50 A-311. 

vation of records. 

Part 2. Jurisdiction. 50A-312. 

50A-313. 

Initial child-custody jurisdiction. 50A-314. 
Exclusive, continuing jurisdiction. 50A-315. 
Jurisdiction to modify determina- 50A-316. 

tion. 50A-317. 

ARTICLE 1. 


50A-303. 


Temporary emergency jurisdiction. 

Notice; opportunity to be heard; join- 
der. 

Simultaneous proceedings. 

Inconvenient forum. 

Jurisdiction declined by reason of 
conduct. 

Information to be submitted to court. 

Appearance of parties and child. 


Part 3. Enforcement. 


Definitions. 

Enforcement under Hague Conven- 
tion. 

Duty to enforce. 

Temporary visitation. 

Registration of child-custody deter- 
mination. 

Enforcement of registered determi- 
nation. 

Simultaneous proceedings. 

Expedited enforcement of child-cus- 
tody determination. 

Service of petition and order. 

Hearing and order. 

Warrant to take physical custody of 
child. 

Costs, fees, and expenses. 

Recognition and enforcement. 

Appeals. 

Role of prosecutor or public official. 

Role of law enforcement. 

Costs and expenses. 


Uniform Child Custody Jurisdiction Act. 


§§ 50A-1 through 50A-25: Repealed by Session Laws 1999-223, s. 1(b), 
effective October 1, 1999, and applicable to causes of action 
arising on or after that date. 


Editor’s Note. — Session Laws 1999-223, s. 
1(a), effective October 1, 1999, designated G.S. 


50A-1 through 50A-25, which were repealed by 
s. 1(b), as Article 1 of Chapter 50A. 
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ARTICLE 2. 
Uniform Child-Custody Jurisdiction and Enforcement Act. 


Editor’s Note. — Commentary for the Uni- 
form Child Custody Jurisdiction and Enforce- 
ment Act was taken from: Copyright 1997 by 


the American Law Institute and the Naitonal 
Conference of Commissioners on Uniform State 
Laws. Reprinted with their permission. 


Part 1. General Provisions. 


§ 50A-101. Short title. 


This Article may be cited as the Uniform Child-Custody Jurisdiction and 
Enforcement Act. (1979, c. 110, s. 1; 1999-223, s. 3.) 


OFFICIAL COMMENT 


Section 1 of the UCCJA [former § 50A-1] was 
a statement of the purposes of the Act. Al- 
though extensively cited by courts, it was elim- 
inated because Uniform Acts no longer contain 
such a section. Nonetheless, this Act should be 
interpreted according to its purposes which are 
to: 

(1) Avoid jurisdictional competition and con- 
flict with courts of other States in matters of 
child custody which have in the past resulted in 
the shifting of children from State to State with 
harmful effects on their well-being; 


Editor’s Note. — Session Laws 1999-223, s. 
15, made this Part effective October 1, 1999, 
and applicable to causes of action arising on or 
after that date. 

Session Laws 1999-223 repealed §§ 50A-1 to 
50A-25, the Uniform Child Custody Jurisdic- 
tion Act, and added §§ 50A-101, et seq., the 
Uniform Child-Custody Jurisdiction and En- 
forcement Act. Where applicable, the historical 
citations and case notes under the former sec- 


(2) Promote cooperation with the courts of 
other States to the end that a custody decree is 
rendered in that State which can best decide 
the case in the interest of the child; 

(3) Discourage the use of the interstate sys- 
tem for continuing controversies over child cus- 
tody; 

(4) Deter abductions of children; 

(5) Avoid relitigation of custody decisions of 
other States in this State; 

(6) Facilitate the enforcement of custody de- 
crees of other States. 


tions have been transferred to the correspond- 
ing new sections. 

Legal Periodicals. — For survey of 1979 
family law, see 58 N.C.L. Rev. 1471 (1980). 

For survey of 1981 family law, see 60 N.C.L. 
Rev. 1379 (1982). 

For comment discussing the Uniform Child 
Custody Jurisdiction Act in North Carolina, see 
4 Campbell L. Rev. 371 (1982). 


CASE NOTES 


Editor’s Note. — The cases cited below were 
decided under former § 50A-1. 

Legislative Intent. — The former Uniform 
Child Custody Jurisdiction Act was intended to 
prevent forum shopping for the convenience of 
competing parents to the detriment of the real 
interest of the child. Holland v. Holland, 56 
N.C. App. 96, 286 S.E.2d 895 (1982). 

Purpose. — The former Uniform Child Cus- 
tody Jurisdiction Act sought to prevent parents 
from forum shopping their child custody dis- 
putes and to assure that these disputes were 


litigated in the state with which the child and 
the child’s family had the closest connection. In 
re Van Kooten, 126 N.C. App. 764, 487 S.E.2d 
160 (1997), appeal dismissed, ae 576, 502 
S.E.2d 618 (1998). 

What Law Governs. — The issue of a state 
court’s jurisdiction over child custody matters 
is governed by the Uniform Child Custody 
Jurisdiction Act (see now § 50A-101 et seq.) 
and the Parental Kidnapping Prevention Act, 
28 U.S.C. § 1738A. Schrock v. Schrock, 89 N.C. 
App. 308, 365 S.E.2d 657 (1988). 
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Applicability of Chapter to Permanent 
Custody Situations. — The jurisdictional 
prerequisites of the former Uniform Child Cus- 
tody Jurisdiction Act (UCCJA) only governed in 
permanent custody situations. In re Arends, 88 
N.C. App. 550, 364 S.E.2d 169 (1988). 

Chapter 50B is not designed to establish 
alternative grounds for jurisdiction over 
custody disputes apart from those set forth in 
this Chapter. Danna v. Danna, 88 N.C. App. 
680, 364 S.E.2d 694, cert. denied, 322 N.C. 479, 
370 S.E.2d 221 (1988). 

Whenever the relief sought under Chapter 
50B is a determination of custody or visitation 
rights, the existence of subject matter jurisdic- 
tion over the action is governed by this Chapter 
(see now Article 2 of this Chapter), just as it is 
in any other custody dispute. Danna v. Danna, 
88 N.C. App. 680, 364 S.E.2d 694, cert. denied, 
322 N.C. 479, 370 S.E.2d 221 (1988). 

Only by making recognition and en- 
forcement mandatory can purposes of this 
Chapter (see now Article 2 of this Chapter) 
be realized. Williams v. Richardson, 53 N.C. 
App. 663, 281 S.E.2d 777 (1981), cert. denied, 
304 N.C. 733, 288 S.E.2d 382 (1982). 

The question of subject matter jurisdic- 
tion could be raised at any point in a 
proceeding under the former Uniform Child 
Custody Jurisdiction Act, and such jurisdiction 
could not be conferred by waiver, estoppel or 
consent. Sloop v. Friberg, 70 N.C. App. 690, 320 
S.E.2d 921 (1984). 

The district courts of this State possess 
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general subject matter jurisdiction over 
child custody disputes. Such matters are in 
no wise reserved by the Constitution or laws of 
North Carolina to the exclusive consideration 
of another tribunal. Therefore, the real ques- 
tion under the former Uniform Child Custody 
Jurisdiction Act was whether jurisdiction was 
properly exercised according to the statutory 
requirements in a particular case. Sloop v. 
Friberg, 70 N.C. App. 690, 320 S.E.2d 921 
(1984). 

Full Faith and Credit Properly Refused. 
— Refusal of North Carolina court to give full 
faith and credit to a Michigan custody award 
was not improper, where Michigan’s exercise of 
jurisdiction was not consistent with the Paren- 
tal Kidnapping Act, 28 U.S.C. § 1738A, and the 
former Uniform Child Custody Jurisdiction 
Act. Schrock v. Schrock, 89 N.C. App. 308, 365 
S.E.2d 657 (1988). 

Power to Award Custody to Foster Par- 
ents. — Having acquired subject matter juris- 
diction, trial court, guided by the best interests 
of the child, had broad dispositional powers, 
including the power to award legal custody of 
child to its foster parents. In re Scearce, 81 N.C. 
App. 531, 345 S.E.2d 404, cert. denied, 318 N.C. 
415, 349 S.E.2d 589 (1986). 

Evidence was insufficient to determine 
that it was in the child’s best interest to 
have another state assume jurisdiction. 
Watkins v. Watkins, 120 N.C. App. 475, 462 
S.E.2d 687 (1995), appeal dismissed, 343 N.C. 
128, 468 S.E.2d 795 (1996). 


(1) “Abandoned” means left without provision for reasonable and neces- 


sary care or supervision. 


(2) “Child” means an individual who has not attained 18 years of age. 

(3) “Child-custody determination” means a judgment, decree, or other 
order of a court providing for the legal custody, physical custody, or 
visitation with respect to a child. The term includes a permanent, 
temporary, initial, and modification order. The term does not include 
an order relating to child support or other monetary obligation of an 


individual. 


(4) “Child-custody proceeding” means a proceeding in which legal custody, 
physical custody, or visitation with respect to a child is an issue. The 
term includes a proceeding for divorce, separation, neglect, abuse, 
dependency, guardianship, paternity, termination of parental rights, 
and protection from domestic violence in which the issue may appear. 
The term does not include a proceeding involving juvenile delin- 
quency, contractual emancipation, or enforcement under Part 3 of this 


Article. 
(5) 


(6) 


ing. 


“Commencement” means the filing of the first pleading in a proceed- 


“Court” means an entity authorized under the law of a state to 


establish, enforce, or modify a child-custody determination. 


323 


§50A-102 


CH. 50A. CHILD-CUSTODY JURISDICTION $50A-102 


(7) “Home state” means the state in which a child lived with a parent or 
a person acting as a parent for at least six consecutive months 
immediately before the commencement of a child-custody proceeding. 
In the case of a child less than six months of age, the term means the 
state in which the child lived from birth with any of the persons 
mentioned. A period of temporary absence of any of the mentioned 
persons is part of the period. 

(8) “Initial determination” means the first child-custody determination 
concerning a particular child. 

(9) “Issuing court” means the court that makes a child-custody determi- 
nation for which enforcement is sought under this Article. 

(10) “Issuing state” means the state in which a child-custody determina- 
tion is made. 

(11) “Modification” means a child-custody determination that changes, 


replaces, supersedes, or is otherwise made after a previous determi- 
nation concerning the same child, whether or not it is made by the 
court that made the previous determination. 

(12) “Person” means an individual, corporation, business trust, estate, 
trust, partnership, limited liability company, association, joint ven- 
ture, government; governmental subdivision, agency, or instrumen- 
tality; public corporation; or any other legal or commercial entity. 

(13) “Person acting as a parent” means a person, other than a parent, 


who: 


a. Has physical custody of the child or has had physical custody for a 
period of six consecutive months, including any temporary ab- 
sence, within one year immediately before the commencement of 
a child-custody proceeding; and 

b. Has been awarded legal custody by a court or claims a right to legal 
custody under the law of this State. 

(14) “Physical custody” means the physical care and supervision of a child. 

(15) “State” means a state of the United States, the District of Columbia, 
Puerto Rico, the United States Virgin Islands, or any territory or 
insular possession subject to the jurisdiction of the United States. 

(16) “Tribe” means an Indian tribe or band, or Alaskan Native village, 
which is recognized by federal law or formally acknowledged by a 


state. 


(17) “Warrant” means an order issued by a court authorizing law enforce- 
ment officers to take physical custody of a child. (1979, c. 110, s. 1; 


1999-223, s. 3.) 


OFFICIAL COMMENT 


The UCCJA did not contain a definition of 
“child.” The definition here is taken from the 
PKPA. 

The definition of “child-custody determina- 
tion” now closely tracks the PKPA definition. It 
encompasses any judgment, decree or other 
order which provides for the custody of, or 
visitation with, a child, regardless of local ter- 
minology, including such labels as “managing 
conservatorship” or “parenting plan.” 

The definition of “child-custody proceeding” 
has been expanded from the comparable defini- 
tion in the UCCJA. These listed proceedings 
have generally been determined to be the type 
of proceeding to which the UCCJA and PKPA 
are applicable. The list of examples removes 


any controversy about the types of proceedings 
where a custody determination can occur. Pro- 
ceedings that affect access to the child are 
subject to this Act. The inclusion of proceedings 
related to protection from domestic violence is 
necessary because in some States domestic vi- 
olence proceedings may affect custody of and 
visitation with a child. Juvenile delinquency or 
proceedings to confer contractual rights are not 
“custody proceedings” because they do not re- 
late to civil aspects of access to a child. While a 
determination of paternity is covered under the 
Uniform Interstate Family Support Act, the 
custody and visitation aspects of paternity 
cases are custody proceedings. Cases involving 
the Hague Convention on the Civil Aspects of 
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International Child Abduction have not been 
included at this point because custody of the 
child is not determined in a proceeding under 
the International Child Abductions Remedies 
Act. Those proceedings are specially included in 
the Article 3 enforcement process. 

“Commencement” has been included in the 
definitions as a replacement for the term “pend- 
ing” found in the UCCJA. Its inclusion simpli- 
fies some of the simultaneous proceedings pro- 
visions of this Act. 

The definition of “home State” has been re- 
worded slightly. No substantive change is in- 
tended from the UCCJA. 

The term “issuing State” is borrowed from 
UIFSA. In UIFSA, it refers to the court that 
issued the support or parentage order. Here, it 
refers to the State, or the court, which made the 
custody determination that is sought to be 
enforced. It is used primarily in Article 3. 

The term “person” has been added to ensure 
that the provisions of this Act apply when the 
State is the moving party in a custody proceed- 
ing or has legal custody of a child. The defini- 
tion of “person” is the one that is mandated for 
all Uniform Acts. 

The term “person acting as a parent” has 
been slightly redefined. It has been broadened 
from the definition in the UCCJA to include a 
person who has acted as a parent for a signifi- 
cant period of time prior to the filing of the 
custody proceeding as well as a person who 


CASE 


Editor’s Note. — The cases cited below were 
decided under former § 50A-2. 

Home State. — Findings held to sufficiently 
establish that North Carolina was the home 
state of child and to establish that child and at 
least one parent had a significant connection 
with North Carolina. Brewington v. Serrato, 77 
N.C. App. 726, 336 S.E.2d 444 (1985). 

The trial court had subject matter jurisdic- 
tion over the custody of a child, where the 
father’s former companion sought custody of 
the child as the child had lived with the com- 
panion in North Carolina until a month before 
her complaint was filed. Ellison v. Ramos, 130 
N.C. App. 389, 502 S.E.2d 891 (1998), appeal 
dismissed, 349 N.C. 356, — S.E.2d — (1998). 

Modification Decree. — North Carolina 
decree modifying a prior custody decree by a 
Virginia court was improper under the Paren- 
tal Kidnapping Prevention Act of 1980, 28 
U.S.C. § 1738A, where the Virginia court had 
continuing jurisdiction and had not declined to 
exercise it. Meade v. Meade, 650 F. Supp. 205 
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currently has physical custody of the child. In 
addition, a person acting as a parent must 
either have legal custody or claim a right to 
legal custody under the law of this State. The 
reference to the law of this State means that a 
court determines the issue of whether someone 
is a “person acting as a parent” under its own 
law. This reaffirms the traditional view that a 
court in a child custody case applies its own 
substantive law. The court does not have to 
undertake a choice-of-law analysis to deter- 
mine whether the individual who is claiming to 
be a person acting as a parent has standing to 
seek custody of the child. 

The definition of “tribe” is the one mandated 
for use in Uniform Acts. Should a State choose 
to apply this Act to tribal adjudications, this 
definition should be enacted as well as the 
entirety of Section 104. 

The term “contestant” as has been omitted 
from this revision. It was defined in the UCCJA 
§ 2(1) [former § 50A-2(1)] as “a person, includ- 
ing a parent, who claims a right to custody or 
visitation rights with respect to a child.” It 
seems to have served little purpose over the 
years, and whatever function it once had has 
been subsumed by state laws on who has stand- 
ing to seek custody of or visitation with a child. 
In addition UCCJA § 2(5) [former § 50A-2(4)] 
of the which defined “decree” and “custody 
decree” has been eliminated as duplicative of 
the definition of “custody determination.” 


NOTES 


(M.D.N.C. 1986), aff'd, 812 F.2d 1473 (4th Cir. 
1987). 

Refusal to Assert Jurisdiction Held 
Proper. — For case holding trial court properly 
declined to assert jurisdiction based upon con- 
clusion that another state had assumed juris- 
diction as the home state of the children in- 
volved in the custody matter in question, see 
Bhatti v. Bhatti, 98 N.C. App. 498, 391 S.E.2d 
201 (1990). 

Trial Court Erred in Exercising Juris- 
diction. — The trial court in this State erred in 
exercising its jurisdiction over a custody matter 
where a proceeding was already pending in an 
Indiana court and the child had lived in Indi- 
ana since 1981, a period of six years. Indiana 
was exercising jurisdiction in substantial con- 
formity with the former Uniform Child Custody 
Jurisdiction Act (UCCJA), and North Carolina 
was required to decline jurisdiction over the 
custody issue. Lynch v. Lynch, 96 N.C. App. 
601, 386 S.E.2d 607 (1989). 
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§ 50A-103. Proceedings governed by other law. 


This Article does not govern an adoption proceeding or a proceeding 
pertaining to the authorization of emergency medical care for a child. (1999- 


223, 8. 3.) 


OFFICIAL COMMENT 


Two proceedings are governed by other acts. 
Adoption cases are excluded from this Act be- 
cause adoption is a specialized area which is 
thoroughly covered by the Uniform Adoption 
Act (UAA) (1994). Most States either will adopt 
that Act or will adopt the jurisdictional provi- 
sions of that Act. Therefore the jurisdictional 
provisions governing adoption proceeding are 
generally found elsewhere. 

However, there are likely to be a number of 
instances where it will be necessary to apply 
this Act in an adoption proceeding. For exam- 
ple, if a State adopts the UAA then Section 
3-101 of the Act specifically refers in places to 
the Uniform Child Custody Jurisdiction Act 
which will become a reference to this Act. 
Second, the UAA requires that if an adoption is 
denied or set aside, the court is to determine 
the child’s custody. UAA§ 3-704. Those custody 
proceedings would be subject to this Act. See 
Joan Heifetz Hollinger, The Uniform Adoption 
Act: Reporter’s Ruminations, 30 Fam.L.Q. 345 
(1996). 


Children that are the subject of interstate 
placements for adoption or foster care are gov- 
erned by the Interstate Compact on the Place- 
ment of Children (ICPC). The UAA § 2-107 
provides that the provisions of the compact, 
although not jurisdictional, supply the govern- 
ing rules for all children who are subject to it. 
As stated in the Comments to that section: 
“Once a court exercises jurisdiction, the ICPC 
helps determine the legality of an interstate 
placement.” For a discussion of the relationship 
between the UCCJA and the ICPC see J.D.S. v. 
Franks, 893 P.2d 732 (Ariz. 1995). 

Proceedings pertaining to the authorization 
of emergency medical care for children are 
outside the scope of this Act since they are not 
custody determinations. All States have proce- 
dures which allow the State to temporarily 
supersede parental authority for purposes of 
emergency medical procedures. Those provi- 
sions will govern without regard to this Act. 


§ 50A-104. Application to Indian tribes. 


(a) Achild-custody proceeding that pertains to an Indian child, as defined in 
the Indian Child Welfare Act, 25 U.S.C. § 1901 et seq., is not subject to this 
Article to the extent that it is governed by the Indian Child Welfare Act. 

-(b) Acourt of this State shall treat a tribe as if it were a state of the United 
States for the purpose of applying Parts 1 and 2. 

(c) A child-custody determination made by a tribe under factual circum- 
stances in substantial conformity with the jurisdictional standards of this 
Article must be recognized and enforced under Part 3. (1999-223, s. 3.) 


OFFICIAL COMMENT 


This section allows States the discretion to 
extend the terms of this Act to Indian tribes by 
removing the brackets. The definition of “tribe” 
is found at Section 102(16). This Act does not 
purport to legislate custody jurisdiction for 
tribal courts. However, a Tribe could adopt this 


Act as enabling legislation by simply replacing 
references to “this State” with “this Tribe.” 

Subsection (a) is not bracketed. If the Indian 
Child Welfare Act requires that a case be heard 
in tribal court, then its provisions determine 
jurisdiction. 


§ 50A-105. International application of Article. 


(a) A court of this State shall treat a foreign country as if it were a state of 
the United States for the purpose of applying Parts 1 and 2. - 

(b) Except as otherwise provided in subsection (c), a child-custody determi- 
nation made in a foreign country under factual circumstances in substantial 
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conformity with the jurisdictional standards of this Article must be recognized 


and enforced under Part 3. 


(c) Acourt of this State need not apply this Article if the child-custody law 
of a foreign country violates fundamental principles of human rights. (1979, c. 


110, s. 1; 1999-223, s. 3.) 


OFFICIAL COMMENT 


The provisions of this Act have international 
application to child custody proceedings and 
determinations of other countries. Another 
country will be treated as if it were a State of 
the United States for purposes of applying 
Articles 1 and 2 of this Act. Custody determi- 
nations of other countries will be enforced if the 
facts of the case indicate that jurisdiction was 
in substantial compliance with the require- 
ments of this Act. 

In this section, the term “child-custody deter- 
mination” should be interpreted to include pro- 
ceedings relating to custody or analogous insti- 
tutions of the other country. See generally, 
Article 3 of The Hague Convention on Jurisdic- 
tion, Applicable Law, Recognition, Enforcement 
and Co-operation in Respect of Parental Re- 
sponsibility and Measures for the Protection of 
Children. 35 I.L.M. 1391 (1996). 

A court of this State may refuse to apply this 
Act when the child custody law of the other 


country violates basic principles relating to the 
protection of human rights and fundamental 
freedoms. The same concept is found in of the 
Section 20 of the Hague Convention on the Civil 
Aspects of International Child Abduction (re- 
turn of the child may be refused if this would 
not be permitted by the fundamental principles 
of the requested State relating to the protection 
of human rights and fundamental freedoms). In 
applying subsection (c), the court’s scrutiny 
should be on the child custody law of the foreign 
country and not on other aspects of the other 
legal system. This Act takes no position on 
what laws relating to child custody would vio- 
late fundamental freedoms. While the provi- 
sion is a traditional one in international agree- 
ments, it is invoked only in the most egregious 
cases. 

This section is derived from Section 23 of the 
UCCJA [former § 50A-23.] 


§ 50A-106. Effect of child-custody determination. 


A child-custody determination made by a court of this State that had 
jurisdiction under this Article binds all persons who have been served in 
accordance with the laws of this State or notified in accordance with G.S. 
50A-108 or who have submitted to the jurisdiction of the court and who have 
been given an opportunity to be heard. As to those persons, the determination 
is conclusive as to all decided issues of law and fact except to the extent the 
determination is modified. (1979, c. 110, s.1; 1999-223, s. 3.) 


OFFICIAL COMMENT 


No substantive changes have been made to 
this section which was Section 12 of the 
UCCJA. 


§ 50A-107. Priority. 


If a question of existence or exercise of jurisdiction under this Article is 
raised in a child-custody proceeding, the question, upon request of a party, 
must be given priority on the calendar and handled expeditiously. (1999-223, s. 
3.) 


OFFICIAL COMMENT 


No substantive change was made to this 
section which was Section 24 of the UCCJA. 
The section is placed toward the beginning of 


Article 1 to emphasize its importance. 
The language change from “case” to “ques- 
tion” is intended to clarify that it is the juris- 
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dictional issue which must be expedited and 
not the entire custody case. Whether the entire 


custody case should be given priority is a mat- 
ter of local law. 


§ 50A-108. Notice to persons outside State. 


(a) Notice required for the exercise of jurisdiction when a person is outside 
this State may be given in a manner prescribed by the law of this State for 
service of process or by the law of the state in which the service is made. Notice 
must be given in a manner reasonably calculated to give actual notice but may 
be by publication if other means are not effective. 

(b) Proof of service may be made in the manner prescribed by the law of this 
State or by the law of the state in which the service is made. 

(c) Notice is not required for the exercise of jurisdiction with respect to a 
person who submits to the jurisdiction of the court. (1999-223, s. 3.) 


OFFICIAL COMMENT 


This section authorizes notice and proof of 
service to be made by any method allowed by 
either the State which issues the notice or the 
State where the notice is received. This elimi- 
nates the need to specify the type of notice in 
the Act and therefore the provisions of Section 5 
of the UCCJA [former § 50A-5] which specified 
how notice was to be accomplished were elimi- 
nated. The change reflects an approach in this 
Act to use local law to determine many proce- 
dural issues. Thus, service by facsimile is per- 
missible if allowed by local rule in either State. 
In addition, where special service or notice 
rules are available for some procedures, in 
either jurisdiction, they could be utilized under 


this Act. For example, if a case involves domes- 
tic violence and the statute of either State 
would authorize notice to be served by a peace 
officer, such service could be used under this 
Act. 

Although Section 105 requires foreign coun- 
tries to be treated as States for purposes of this 
Act, attorneys should be cautioned about ser- 
vice and notice in foreign countries. Countries 
have their own rules on service which must 
usually be followed. Attorneys should consult 
the Hague Convention on the Service Abroad of 
Judicial and Extrajudicial Documents in Civil 
or Commercial Matters, 20 U.S.T. 36, T.1.A.S. 
6638 (1965). 


§ 50A-109. Appearance and limited immunity. 


(a) A party to a child-custody proceeding, including a modification proceed- 
ing, or a petitioner or respondent in a proceeding to enforce or register a 
child-custody determination, is not subject to personal jurisdiction in this 
State for another proceeding or purpose solely by reason of having partici- 
pated, or of having been physically present for the purpose of participating, in 
the proceeding. 

(b) A person who is subject to personal jurisdiction in this State on a basis 
other than physical presence is not immune from service of process in this 
State. A party present in this State who is subject to the jurisdiction of another 
state is not immune from service of process allowable under the laws of that 
state. 

(c) The immunity granted by subsection (a) does not extend to civil litigation 
based on acts unrelated to the participation in a proceeding under this Article 
committed by an individual while present in this State. (1999-223, s. 3.) 


OFFICIAL COMMENT 


This section establishes a general principle 
that participation in a custody proceeding does 
not, by itself, give the court jurisdiction over 
any issue for which personal jurisdiction over 
the individual is required. The term “partici- 
pate” should be read broadly. For example, if 


jurisdiction is proper under Article 2, a respon- 
dent in an original custody determination, or a 
party in a modification determination, should 
be able to request custody without this consti- 
tuting the seeking of affirmative relief that 
would waive personal jurisdictional objections. 
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Once jurisdiction is proper under Article 2, a 
party should not be placed in the dilemma of 
choosing between seeking custody or protecting 
a right not to be subject to a monetary judg- 
ment by a court with no other relationship to 
the party. 

This section is comparable to the immunity 
provision of UIFSA § 314. A party who is 
otherwise not subject to personal jurisdiction 
can appear in a custody proceeding or an en- 
forcement action without being subject to the 
general jurisdiction of the State by virtue of the 
appearance. However, if the petitioner would 
otherwise be subject to the jurisdiction of the 
State, appearing in a custody proceeding or 
filing an enforcement proceeding will not pro- 
vide immunity. Thus, if the non-custodial par- 
ent moves from the State that decided the 
custody determination, that parent is still sub- 
ject to the state’s jurisdiction for enforcement of 
child support if the child or an individual 
obligee continues to reside there. See UIFSA § 
205. If the non-custodial parent returns to 
enforce the visitation aspects of the custody 
determination, the State can utilize any appro- 
priate means to collect the back-due child sup- 
port. However, the situation is different if both 
parties move from State A after the determina- 
tion, with the custodial parent and the child 
establishing a new home State in State B, and 
the non-custodial parent moving to State C. 
The non-custodial parent is not, at this point, 
subject to the jurisdiction of State B for mone- 
tary matters. See Kulko v. Superior Court, 436 
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U.S. 84 (1978). If the non-custodial parent 
comes into State B to enforce the visitation 
aspects of the determination, the non-custodial 
parent is not subject to the jurisdiction of State 
B for those proceedings and issues requiring 
personal jurisdiction by filing the enforcement 
action. 

A party also is immune from service of pro- 
cess during the time in the State for an enforce- 
ment action except for those claims for which 
jurisdiction could be based on contacts other 
than mere physical presence. Thus, when the 
non-custodial parent comes into State B to 
enforce the visitation aspects of the decree, 
State B cannot acquire jurisdiction over the 
child support aspects of the decree by serving 
the non-custodial parent in the State. Cf. 
UIFSA § 611 (personally serving the obligor in 
the State of the residence of the obligee is not 
by itself a sufficient jurisdictional basis to au- 
thorize a modification of child support). How- 
ever, a party who is in this State and subject to 
the jurisdiction of another State may be served 
with process to appear in that State, if allow- 
able under the laws of that State. 

As the Comments to UIFSA § 314 note, the 
immunity provided by this section is limited. It 
does not provide immunity for civil litigation 
unrelated to the enforcement action. For exam- 
ple, a party to an enforcement action is not 
immune from service regarding a claim that 
involves an automobile accident occurring 
while the party is in the State. 


§ 50A-110. Communication between courts. 


(a) A court of this State may communicate with a court in another state 
concerning a proceeding arising under this Article. 

(b) The court may allow the parties to participate in the communication. If 
the parties are not able to participate in the communication, they must be 
given the opportunity to present facts and legal arguments before a decision on 


jurisdiction 1s made. 


(c) Communication between courts on schedules, calendars, court records, 
and similar matters may occur without informing the parties. A record need 


not be made of the communication. 


(d) Except as otherwise provided in subsection (c), a record must be made of 
a communication under this section. The parties must be informed promptly of 
the communication and granted access to the record. 

(e) For the purposes of this section, “record” means information that is 
inscribed on a tangible medium or that is stored in an electronic or other 
medium and is retrievable in perceivable form. (1999-228, s. 3.) 


OFFICIAL COMMENT 


This section emphasizes the role of judicial 
communications. It authorizes a court to com- 
municate concerning any proceeding arising 
under this Act. This includes communication 
with foreign tribunals and tribal courts. Com- 


munication can occur in many different ways 
such as by telephonic conference and by on-line 
or other electronic communication. The Act 
does not preclude any method of communica- 
tion and recognizes that there will be increas- 
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ing use of modern communication techniques. 

Communication between courts is required 
under Sections 204, 206, and 306 and strongly 
suggested in applying Section 207. Apart from 
those sections, there may be less need under 
this Act for courts to communicate concerning 
jurisdiction due to the prioritization of home 
state jurisdiction. Communication is autho- 
rized, however, whenever the court finds it 
would be helpful. The court may authorize the 
parties to participate in the communication. 
However, the Act does not mandate participa- 
tion. Communication between courts is often 
difficult to schedule and participation by the 
parties may be impractical. Phone calls often 
have to be made after-hours or whenever the 
schedules of judges allow. 

This section does require that a record be 
made of the conversation and that the parties 
have access to that record in order to be in- 
formed of the content of the conversation. The 
only exception to this requirement is when the 
communication involves relatively inconse- 
quential matters such as scheduling, calendars, 
and court records. Included within this latter 
type of communication would be matters of 
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cooperation between courts under Section 112. 
A record includes notes or transcripts of a court 
reporter who listened to a conference call be- 
tween the courts, an electronic recording of a 
telephone call, a memorandum or an electronic 
record of the communication between the 
courts, or a memorandum or an electronic 
record made by a court after the communica- 
tion. 

The second sentence of subsection (b) pro- 
tects the parties against unauthorized ex parte 
communications. The parties’ participation in 
the communication may amount to a hearing if 
there is an opportunity to present facts and 
jurisdictional arguments. However, absent 
such an opportunity, the participation of the 
parties should not to be considered a substitute 
for a hearing and the parties must be given an 
opportunity to fairly and fully present facts and 
arguments on the jurisdictional issue before a 
determination is made. This may be done 
through a hearing or, if appropriate, by affida- 
vit or memorandum. The court is expected to 
set forth the basis for its jurisdictional decision, 
including any court-to-court communication 
which may have been a factor in the decision. 


§ 50A-111. Taking testimony in another state. 


(a) In addition to other procedures available to a party, a party to a 
child-custody proceeding may offer testimony of witnesses who are located in 
another state, including testimony of the parties and the child, by deposition or 
other means allowable in this State for testimony taken in another state. The 
court on its own motion may order that the testimony of a person be taken in 
another state and may prescribe the manner in which and the terms upon 
which the testimony is taken. 

(b) Acourt of this State may permit an individual residing in another state 
to be deposed or to testify by telephone, audiovisual means, or other electronic 
means before a designated court or at another location in that state. A court of 
this State shall cooperate with courts of other states in designating an 
appropriate location for the deposition or testimony. 

(c) Documentary evidence transmitted from another state to a court of this 
State by technological means that do not produce an original writing may not 
be excluded from evidence on an objection based on the means of transmission. 
(1979, c. 110, s. 1; 1999-223, s. 3.) 


OFFICIAL COMMENT 


No substantive changes have been made to 
subsection (a) which was Section 18 of the 
UCCJA [former § 50A-18.] 

Subsections (b) and (c) merely provide that 


modern modes of communication are permissi- 
ble in the taking of testimony and the transmit- 
tal of documents. See UIFSA § 316. 


§ 50A-112. Cooperation between courts; preservation of 


records. 


(a) Acourt of this State may request the appropriate court of another state 


La 
(1) Hold an evidentiary hearing; 
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(2) Order a person to produce or give evidence pursuant to procedures of 
that state; 

(3) Order that an evaluation be made with respect to the custody of a child 
involved in a pending proceeding; 

(4) Forward to the court of this State a certified copy of the transcript of 
the record of the hearing, the evidence otherwise presented, and any 
evaluation prepared in compliance with the request; and 

(5) Order a party to a child-custody proceeding or any person having 
physical custody of the child to appear in the proceeding with or 
without the child. 

(b) Upon request of a court of another state, a court of this State may hold 
a hearing or enter an order described in subsection (a). 

(c) Travel and other necessary and reasonable expenses incurred under 
subsections (a) and (b) may be assessed against the parties according to the law 
of this State. 

(d) A court of this State shall preserve the pleadings, orders, decrees, 
records of hearings, evaluations, and other pertinent records with respect to a 
child-custody proceeding until the child attains 18 years of age. Upon appro- 
priate request by a court or law enforcement official of another state, the court 
shall forward a certified copy of those records. (1979, c. 110, s. 1; 1999-223, s. 
3.) 


OFFICIAL COMMENT 


This section is the heart of judicial coopera- 
tion provision of this Act. It provides mecha- 
nisms for courts to cooperate with each other in 
order to decide cases in an efficient manner 
without causing undue expense to the parties. 
Courts may request assistance from courts of 
other States and may assist courts of other 
States. 

The provision on the assessment of costs for 
travel provided in the UCCJA § 19 [former 
§ 50A-19] has been changed. The UCCJA pro- 
vided that the costs may be assessed against 
the parties or the State or county. Assessment 
of costs against a government entity in a case 
where the government is not involved is inap- 
propriate and therefore that provision has been 
removed. In addition, if the State is involved as 


a party, assessment of costs and expenses 
against the State must be authorized by other 
law. It should be noted that the term “expenses” 
means out-of-pocket costs. Overhead costs 
should not be assessed as expenses. 

No other substantive changes have been 
made. The term “social study” as used in the 
UCCJA was replaced with the modern term: 
“custody evaluation.” The Act does not take a 
position on the admissibility of a custody eval- 
uation that was conducted in another State. It 
merely authorizes a court to seek assistance of, 
or render assistance to, a court of another 
State. 

This section combines the text of Sections 
19-22 of the UCCJA [former §§ 50A-19 to 50A- 
2214 


Part 2. Jurisdiction. 


§ 50A-201. Initial child-custody jurisdiction. 


(a) Except as otherwise provided in G.S. 50A-204, a court of this State has 
jurisdiction to make an initial child-custody determination only if: 

(1) This State is the home state of the child on the date of the commence- 
ment of the proceeding, or was the home state of the child within six 
months before the commencement of the proceeding, and the child is 
absent from this State but a parent or person acting as a parent 


continues to live in this State; 


(2) A court of another state does not have jurisdiction under subdivision 
(1), or a court of the home state of the child has declined to exercise 
jurisdiction on the ground that this State is the more appropriate 
forum under G.S. 50A-207 or G.S. 50A-208, and: 
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a. The child and the child’s parents, or the child and at least one 
parent or a person acting as a parent, have a significant connec- 
tion with this State other than mere physical presence; and 

b. Substantial evidence is available in this State concerning the 
child’s care, protection, training, and personal relationships; 

(3) All courts having jurisdiction under subdivision (1) or (2) have 
declined to exercise jurisdiction on the ground that a court of this 

State is the more appropriate forum to determine the custody of the 

child under G.S. 50A-207 or G.S. 50A-208; or 

(4) No court of any other state would have jurisdiction under the criteria 

specified in subdivision (1), (2), or (8). 

(b) Subsection (a) is the exclusive jurisdictional basis for making a child- 
custody determination by a court of this State. 

(c) Physical presence of, or personal jurisdiction over, a party or a child is 
not necessary or sufficient to make a child-custody determination. (1979, c. 


110, s. 1; 1999-223, s. 3.) 


OFFICIAL COMMENT 


This section provides mandatory jurisdic- 
tional rules for the original child custody pro- 
ceeding. It generally continues the provisions of 
the UCCJA § 3 [former § 50A-3.] However, 
there have been a number of changes to the 
jurisdictional bases. 


1. Home State Jurisdiction. The jurisdiction 
of the home State has been prioritized over 
other jurisdictional bases. Section 3 of the 
UCCJA [former § 50A-3] provided four inde- 
pendent and concurrent bases of jurisdiction. 
The PKPA provides that full faith and credit 
can only be given to an initial custody determi- 
nation of a “significant connection” State when 
there is no home State. This Act prioritizes 
home state jurisdiction in the same manner as 
the PKPA thereby eliminating any potential 
conflict between the two acts. 

The six-month extended home state provi- 
sion of subsection (a)(1) has been modified 
slightly from the UCCJA. The UCCJA provided 
that home state jurisdiction continued for six 
months when the child had been removed by a 
person seeking the child’s custody or for other 
reasons and a parent or a person acting as a 
parent continues to reside in the home State. 
Under this Act, it is no longer necessary to 
determine why the child has been removed. The 
only inquiry relates to the status of the person 
left behind. This change provides a slightly 
more refined home state standard than the 
UCCJA or the PKPA, which also requires a 
determination that the child has been removed 
“by a contestant or for other reasons.” The scope 
of the PKPA’s provision is theoretically nar- 
rower than this Act. However, the phrase “or for 
other reasons” covers most fact situations 
where the child is not in the home State and, 
therefore, the difference has no substantive 
effect. 


In another sense, the six-month extended 
home state jurisdiction provision is this Act is 
narrower than the comparable provision in the 
PKPA. The PKPA’s definition of extended home 
State is more expansive because it applies 
whenever a “contestant” remains in the home 
State. That class of individuals has been elim- 
inated in this Act. This Act retains the original 
UCCJA classification of “parent or person act- 
ing as parent” to define who must remain for a 
State to exercise the six-month extended home 
state jurisdiction. This eliminates the undesir- 
able jurisdictional determinations which would 
occur as a result of differing state substantive 
laws on visitation involving grandparents and 
others. For example, if State A’s law provided 
that grandparents could obtain visitation with 
a child after the death of one of the parents, 
then the grandparents, who would be consid- 
ered “contestants” under the PKPA, could file a 
proceeding within six months after the remain- 
ing parent moved and have the case heard in 
State A. However, if State A did not provide 
that grandparents could seek visitation under 
such circumstances, the grandparents would 
not be considered “contestants” and State B 
where the child acquired a new home State 
would provide the only forum. This Act bases 
jurisdiction on the parent and child or person 
acting as a parent and child relationship with- 
out regard to grandparents or other potential 
seekers of custody or visitation. There is no 
conflict with the broader provision of the PKPA. 
The PKPA in § (c)(1) authorizes States to nar- 
row the scope of their jurisdiction. 


2. Significant connection jurisdiction. 
This jurisdictional basis has been amended in 
four particulars from the UCCJA. First, the 
“best interest” language of the UCCJA has been 
eliminated. This phrase tended to create confu- 


332 


§50A-201 


sion between the jurisdictional issue and the 
substantive custody determination. Since the 
language was not necessary for the jurisdic- 
tional issue, it has been removed. 

Second, the UCCJA based jurisdiction on the 
presence of a significant connection between 
the child and the child’s parents or the child 
and at least one contestant. This Act requires 
that the significant connections be between the 
child, the child’s parents or the child and a 
person acting as a parent. 

Third, a significant connection State may 
assume jurisdiction only when there is no home 
State or when the home State decides that the 
significant connection State would be a more 
appropriate forum under Section 207 or 208. 
Fourth, the determination of significant con- 
nections has been changed to eliminate the 
language of “present or future care.” The juris- 
dictional determination should be made by de- 
termining whether there is sufficient evidence 
in the State for the court to make an informed 
custody determination. That evidence might 
relate to the past as well as to the “present or 
future.” 

Emergency jurisdiction has been moved to a 
separate section. This is to make it clear that 
the power to protect a child in crisis does not 
include the power to enter a permanent order 
for that child except as provided by that section. 

Paragraph (a)(3) provides for jurisdiction 
when all States with jurisdiction under para- 
graphs (a)(1) and (2) determine that this State 
is a more appropriate forum. The determina- 
tion would have to be made by all States with 
jurisdiction under subsection (a)(1) and (2). 
Jurisdiction would not exist under this para- 
graph because the home State determined it is 
a more appropriate place to hear the case if 
there is another State that could exercise sig- 


Editor’s Note. — Session Laws 1999-223, s. 
15, made this Part effective October 1, 1999, 
and applicable to causes of action arising on or 
after that date. 


CASE 


Editor’s Note. — The cases cited below were 
decided under former § 50A-3. 

Purpose. — The former Uniform Child Cus- 
tody Jurisdiction Act sought to prevent parents 
from forum shopping their child custody dis- 
putes and to assure that these disputes were 
litigated in the state with which the child and 
the child’s family had the closest connection. In 
re Van Kooten, 126 N.C. App. 764, 487 S.E.2d 
160 (1997), appeal dismissed, 347 N.C. 576, 502 
S.E.2d 618 (1998). 

Courts which render a custody decree 


ART. 2. CHILD-CUSTODY JURISDICTION 


§50A-201 


nificant connection jurisdiction under subsec- 
tion (a)(2). 

Paragraph (a)(4) retains the concept of juris- 
diction by necessity as found in the UCCJA and 
in the PKPA. This default jurisdiction only 
occurs if no other State would have jurisdiction 
under subsections (a)(1) through (a)(3). 

Subsections (b) and (c) clearly State the rela- 
tionship between jurisdiction under this Act 
and other forms of jurisdiction. Personal juris- 
diction over, or the physical presence of, a 
parent or the child is neither necessary nor 
required under this Act. In other words neither 
minimum contacts nor service within the State 
is required for the court to have jurisdiction to 
make a custody determination. Further, the 
presence of minimum contacts or service within 
the State does not confer jurisdiction to make a 
custody determination. Subject to Section 204, 
satisfaction of the requirements of subsection 
(a) is mandatory. 

The requirements of this section, plus the 
notice and hearing provisions of the Act, are all 
that is necessary to satisfy due process. This 
Act, like the UCCJA and the PKPA is based on 
Justice Frankfurter’s concurrence in May uv. 
Anderson, 345 U.S. 528 (1953). As pointed out 
by Professor Bodenheimer, the reporter for the 
UCCJA, no “workable interstate custody law 
could be built around [Justice] Burton’s plural- 
ity opinion .... Bridgette Bodenheimer, The 
Uniform Child Custody Jurisdiction Act: A Leg- 
islative Remedy for Children Caught in the 
Conflict of Laws, 22 Vand.L.Rev. 1207,1233 
(1969). It should also be noted that since juris- 
diction to make a child custody determination 
is subject matter jurisdiction, an agreement of 
the parties to confer jurisdiction on a court that 
would not otherwise have jurisdiction under 
this Act is ineffective. 


Legal Periodicals. — For survey of 1979 
family law, see 58 N.C.L. Rev. 1471 (1980). 


NOTES 


normally retain continuing jurisdiction to 
modify the decree under local law. Davis v. 
Davis, 53 N.C. App. 531, 281 S.E.2d 411 (1981). 

Once jurisdiction of the court attaches 
to a child custody matter, it exists for all 
time until the cause is fully and completely 
determined. In re Scearce, 81 N.C. App. 531, 
345 S.E.2d 404, cert. denied, 318 N.C. 415, 349 
S.E.2d 589 (1986). 

Jurisdiction over Petition Brought by 
DSS. — The district court had jurisdiction over 
the subject matter of petition filed, signed and 


333 


§50A-201 


verified by county division of social services, 
which alleged that child had been placed with 
DSS by its mother; that the putative father was 
unknown; that North Carolina was the home 
state of the child and no other state had juris- 
diction over the child; and that the best interest 
of the child would be served if the court as- 
sumed jurisdiction over him. In re Scearce, 81 
N.C. App. 531, 345 S.E.2d 404, cert. denied, 318 
N.C. 415, 349 S.E.2d 589 (1986). 

Refusal to Assert Jurisdiction Held 
Proper. — For case holding trial court properly 
declined to assert jurisdiction based upon con- 
clusion that another state had assumed juris- 
diction as the home state of the children in- 
volved in the custody matter in question, see 
Bhatti v. Bhatti, 98 N.C. App. 498, 391 S.E.2d 
201 (1990). 

Although the child resided in North Carolina, 
the court properly declined jurisdiction because 
the father continued to reside in the state of the 
court of original jurisdiction; thus, the Florida 
court retained jurisdiction under the Parental 
Kidnapping Prevention Act, 28 U.S.C. 
§ 1738A. In re Bean, — N.C. App. —, 511 
S.E.2d 683 (1999). 

Trial Court Erred in Exercising Juris- 
diction. — The trial court in this State erred in 
exercising its jurisdiction over a custody matter 
where a proceeding was already pending in an 
Indiana court and the child had lived in Indi- 
ana since 1981, a period of six years. Indiana 
was exercising jurisdiction in substantial con- 
formity with the former Uniform Child Custody 
Jurisdiction Act (UCCJA), and North Carolina 
was required to decline jurisdiction over the 
custody issue. Lynch v. Lynch, 96 N.C. App. 
601, 386 S.E.2d 607 (1989). 

Where an Indiana order, which awarded cus- 
tody of child living in Indiana to mother, con- 
tained no findings of fact that Indiana was 
child’s home state, or had been her home state 
within six months before the action was com- 
menced, or that it was in her best interests for 
Indiana to assume jurisdiction because she had 
significant connection with the state, a North 
Carolina trial court erred in concluding that 
North Carolina must give full faith and credit 
to the Indiana orders; the Indiana court had not 
assumed jurisdiction over the custody determi- 
nation of the child in substantial conformity 
with this Act. Williams v. Williams, 110 N.C. 
App. 406, 430 S.E.2d 277 (1993). 

Personal jurisdiction over the nonresi- 
dent parent is not a requirement under this 
Chapter. Hart v. Hart, 74 N.C. App. 1, 327 
S.E.2d 631 (1985). 

Ex Parte Order for Temporary Custody. 
— Once the trial court has gained jurisdiction 
by establishing one of the bases for jurisdiction, 
it may enter an ex parte order for temporary 
custody prior to service of process or notice, if 
the circumstances of the case render it appro- 
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priate. Hart v. Hart, 74 N.C. App. 1, 327 S.E.2d 
631 (1985). 

Exercise of Jurisdiction Where Foreign 
Order Is Pending or Has Been Entered. — 
When a North Carolina court considered juris- 
diction in a custody proceeding, and a prior 
order was pending or had been entered by a 
court of another state, the North Carolina court 
could exercise jurisdiction if it determined (1) 
that the court of the other state no longer had 
jurisdiction and North Carolina had jurisdic- 
tion under one of the four alternatives listed in 
former § 50A-3, or (2) the court of the other 
state did not exercise jurisdiction in substantial 
conformity with the former UCCJA and North 
Carolina had jurisdiction pursuant to former 
§ 50A-3. Brewington v. Serrato, 77 N.C. App. 
726, 336 S.E.2d 444 (1985). 

Former § 50A-3(a)(2) of this section es- 
sentially conferred jurisdiction where it 
was in the child’s best interest, because the 
child and at least one parent had significant 
ties to the state, and where substantial evi- 
dence pertaining to the child’s present or future 
well-being and activities existed within the 
state. Brookshire v. Brookshire, 89 N.C. App. 
48, 365 S.E.2d 307 (1988). 

Service of Process on Defendant in State 
Sufficient to Establish Jurisdiction. — The 
singular fact that defendant was served with 
process while present within this state was 
sufficient to establish in-personam jurisdiction 
over him for purposes of a child custody and 
support action. Brookshire v. Brookshire, 89 
N.C. App. 48, 365 S.E.2d 307 (1988). 

Exercise of Jurisdiction Upheld. — 
Where the oldest two of the three minor chil- 
dren of the parties had been born in North 
Carolina, both plaintiff and defendant grew up 
in the state, both maternal and paternal grand- 
parents of the minor children resided within 
the state, and plaintiff and the minor children 
had moved to the state from Ohio in June, 
1985, with the intention of becoming perma- 
nent residents, and at the time of the entry of 
the order had become permanent residents of 
the state, the district court properly exercised 
subject matter jurisdiction over custody and 
support action. Brookshire v. Brookshire, 89 
N.C. App. 48, 365 S.E.2d 307 (1988). 

Where the minor child resided in North Caro- 
lina for about one year after birth, North Caro- 
lina was the only state where the parties and 
the minor child lived as a family unit and, 
although there are a number of witnesses that 
reside in New Hampshire, there are numerous 
other witnesses who reside in North Carolina, 
district court’s order that North Carolina was 
the most appropriate and convenient forum 
was appropriate. Westneat v. Westneat, 113 
N.C. App. 247, 437 S.E.2d 899 (1994). 

The trial court had subject matter jurisdic- 
tion over the custody of a child, where the 
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father’s former companion sought custody of 
the child as the child had lived with the com- 
panion in North Carolina until a month before 
her complaint was filed. Ellison v. Ramos, 130 
N.C. App. 389, 502 S.E.2d 891 (1998), appeal 
dismissed, 349 N.C. 356, — S.E.2d — (1998). 

Emergency Jurisdiction. — The exercise 
of emergency jurisdiction confers authority to 
enter temporary protective orders only. In re 
Van Kooten, 126 N.C. App. 764, 487 S.E.2d 160 
(1997), appeal dismissed, 347 N.C. 576, 502 
S.E.2d 618 (1998). 

The emergency conditions giving rise to ju- 
risdiction to enter a temporary order under 
former § 50A-3(a)(3) may exist either in this 
State, or in the state that entered the custody 
decrees. In re Van Kooten, 126 N.C. App. 764, 
487 S.E.2d 160 (1997), appeal dismissed, 347 
N.C. 576, 502 S.E.2d 618 (1998). 

In a proceeding by the Department of Social 
Services seeking protective custody of a child 
based on evidence of sexual abuse by the father, 
the trial court had authority under the emer- 
gency jurisdiction provision of former § 50A- 
3(a)(3)(G1) to enter a temporary nonsecure cus- 
tody order. In re Malone, 129 N.C. App. 338, 
498 S.E.2d 836 (1998). 

North Carolina court had emergency ju- 
risdiction in custody matter where defendant 
father’s family made numerous threats to ab- 
duct children and take them to Turkey. 
Tataragasi v. Tataragasi, 124 N.C. App. 255, 
477 S.E.2d 239 (1996). 

North Carolina decree modifying a prior 
custody decree by a Virginia court was 
improper under the Parental Kidnapping Pre- 
vention Act of 1980, 28 U.S.C. § 1738A, where 
the Virginia court had continuing jurisdiction 
and had not declined to exercise it. Meade v. 
Meade, 650 F. Supp. 205 (M.D.N.C. 1986), aff’d, 
812 F.2d 1473 (4th Cir. 1987). 

When Petitions for Modification of For- 
eign Decree to Be Addressed to Foreign 
Court. — All petitions for modification of a 
custody decree under local law are to be ad- 
dressed to the prior state if that state has 
sufficient contact with the case to satisfy this 
section. Davis v. Davis, 53 N.C. App. 531, 281 
S.E.2d 411 (1981). 

Effect of Foreign Decree Not in Compli- 
ance with This Section. — Where the record 
does not show that a foreign court assumed 
jurisdiction under the standards set forth in 
this section, its decree is null and void. Davis v. 
Davis, 53 N.C. App. 531, 281 S.E.2d 411 (1981). 

Severability of Custody Action from Di- 
vorce Proceeding. — The portion of plain- 
tiff’s complaint seeking custody of his minor 
son constituted a separate action severable 
from his divorce proceeding, so that dismissal 
of the divorce action for lack of subject matter 
jurisdiction did not result in dismissal of the 
custody action, and the trial court was autho- 
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rized to assert subject matter jurisdiction over 
the custody portion of the case where the child 
was physically within the State. Lynch v. 
Lynch, 302 N.C. 189, 274 S.E.2d 212, modified, 
303 N.C. 367, 279 S.E.2d 840 (1981). 

Physical Presence, Generally. — It is a 
generally accepted principle that the courts of 
the state in which a minor child is physically 
present have jurisdiction consistent with due 
process to adjudicate a custody dispute involv- 
ing that child. Lynch v. Lynch, 302 N.C. 189, 
274 S.E.2d 212, modified, 393 N.C. 367, 279 
S.E.2d 840 (1981). 

Proper Determination of Home State. — 
Mother and children had significant connection 
to North Carolina and there was substantial 
evidence in North Carolina. Therefore, North 
Carolina court correctly determined that North 
Carolina, not Georgia, was home state. Court 
did not err in assuming jurisdiction and modi- 
fying Georgia custody decree, even though chil- 
dren resided in Georgia and there was no 
evidence that Georgia had declined jurisdic- 
tion. Pheasant v. McKibben, 100 N.C. App. 379, 
396 S.E.2d 333 (1990). 

Where children had lived in North Carolina 
continuously from March 1987 until March 
1989 when custody action was filed except for 
the 10-month period during which the children 
resided with defendant in Georgia pursuant to 
the Georgia temporary custody decree and the 
plaintiff resided in North Carolina for the en- 
tire period, the trial court correctly determined 
that North Carolina was the home state, 
thereby meeting one of the bases of jurisdiction 
under this section. Pheasant v. McKibben, 100 
N.C. App. 379, 396 S.E.2d 333 (1990). 

Physical Presence of Child Coupled 
with Emergency. — To meet the require- 
ments of former § 50A-3(a)(3)Gi) and former 
§ 50A-14(a), the following three questions 
must be answered affirmatively: (1) Did the 
foreign court lack jurisdiction under jurisdic- 
tional prerequisites similar to those of the 
former Uniform Child Custody Jurisdiction Act 
or has the foreign court declined to exercise 
jurisdiction to modify the decree? (2) Was the 
child physically present in North Carolina? (3) 
Did an emergency situation exist? Naputi v. 
Naputi, 67 N.C. App. 351, 3138 S.E.2d 179 
(1984). 

Findings held to sufficiently establish 
that North Carolina was the home state of 
child and to establish that the child and at least 
one parent had a significant connection with 
North Carolina. Brewington v. Serrato, 77 N.C. 
App. 726, 336 S.E.2d 444 (1985). 

Significant Connection. — Where children 
resided in North Carolina for all but ten 
months of the two-year period prior to this 
action and that plaintiff resided in North Caro- 
lina for the entire period, the children and 
plaintiff had a “significant connection” with 
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North Carolina, and there was substantial ev- 
idence regarding the children’s “present or fu- 
ture care, protection, training, and personal 
relationships” in North Carolina. Pheasant v. 
McKibben, 100 N.C. App. 379, 396 S.E.2d 333 
(1990). 

In an action for child support, child support 
arrearages and child custody where the child 
and plaintiff had resided in North Carolina 
since 1982, it was within the best interest of the 
welfare of the minor child to consider North 
Carolina the home state of the minor child, and 
for the court to assume jurisdiction, since the 
minor child and at least one parent had signif- 
icant connections with North Carolina. Shores 
v. Shores, 91 N.C. App. 435, 371 S.E.2d 747 
(1988). 

Finding that husband “is on active duty 
with the United States Marine Corps and 
is stationed at Camp Lejeune, North Caro- 
lina” is sufficient to satisfy the home state rule 
requirement that a parent or person acting as 
parent continues to live in this State. Hart v. 
Hart, 74 N.C. App. 1, 327 S.E.2d 631 (1985). 

Fifteen-Month Residence of Child Held 
Sufficient for Jurisdiction. — Evidence was 
sufficient to support the court’s exercise of ju- 
risdiction pursuant to either former § 50A- 
3(a)(1) or § 50A-3(2) of this section, where the 
minor child had resided with the plaintiffs for 
an almost continuous 15-month period immedi- 
ately preceding the commencement of the ac- 
tion. This was sufficient to qualify North Caro- 
lina as the minor child’s home state. The child’s 
brief visit to Texas during this time period was 
not sufficient to prevent such a conclusion. 
Plemmons vy. Stiles, 65 N.C. App. 341, 309 
S.E.2d 504 (1983). 

Findings of Court Where Child Is Im- 
properly Retained in This State. — Even 
when the district court has jurisdiction over the 
person of the out-of-state parent in an action to 
modify a foreign custody decree, it has no 
authority to exercise its jurisdiction without 
making findings of fact which support the con- 
clusion that such exercise is required in the 
interest of the child, if the record shows that 
the parent seeking the modification has im- 
properly retained the child. Jerson v. Jerson, 68 
N.C. App. 738, 315 S.E.2d 522 (1984). 
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A recitation of the trial court’s order that it 
was in the best interest of child who was 
improperly retained by mother in this State 
that it assume jurisdiction did not comply with 
the stated policy of the former UCCJA or with 
the case law, as it did not contain specific facts. 
Jerson v. Jerson, 68 N.C. App. 738, 315 S.E.2d 
522 (1984). 

The quality of evidence required under 
former § 50A-3 goes beyond the standard of 
more than a scintilla or any competent evi- 
dence. Holland v. Holland, 56 N.C. App. 96, 286 
S.E.2d 895 (1982). 

“Substantial Evidence” Required. — To 
be able to enter a well-founded custody order, 
the trial court must look beyond the declara- 
tions of competing parents, seeking to find the 
real circumstances of the child’s welfare. The 
“substantial” evidence required by former 
§ 50A-3, therefore, must be such as would 
enable the trial court to look to sources within 
the State that could address each of the statu- 
tory aspects of the child’s interest, care, protec- 
tion, training, and personal relationships. Hol- 
land v. Holland, 56 N.C. App. 96, 286 S.E.2d 
895 (1982). 

Parental Rights Proceedings. — While a 
determination of jurisdiction over child custody 
matters will precede a determination of juris- 
diction over parental rights, it does not sup- 
plant the parental rights proceedings; the lan- 
guage of [former] § 7A-289.22(4) is that it shall 
not be “used to circumvent” Chapter 50A (see 
now Article 2 of this chapter), not that it shall 
“be in conformity with” Chapter 50A (see now 
Article 2 of this chapter). In re Leonard, 77 N.C. 
App. 439, 335 S.E.2d 73 (1985). 

Temporary Nonsecure Order. — The trial 
court had jurisdiction to enter a temporary 
nonsecure custody order where there was a 
reasonable factual basis to believe that one 
child had been sexually abused and hospital- 
ized for depression and the other child had been 
physically abused and was hospitalized for 
stress disorder. In re Van Kooten, 126 N.C. App. 
764, 487 S.E.2d 160 (1997), appeal dismissed, 
347 N.C. 576, 502 S.E.2d 618 (1998). 


§ 50A-202. Exclusive, continuing jurisdiction. 


(a) Except as otherwise provided in G.S. 50A-204, a court of this State which 
has made a child-custody determination consistent with G.S. 50A-201 or G.S. 
50A-203 has exclusive, continuing jurisdiction over the determination until: 

(1) A court of this State determines that neither the child, the child’s 
parents, and any person acting as a parent do not have a significant 
connection with this State and that substantial evidence is no longer 
available in this State concerning the child’s care, protection, training, 


and personal relationships; or 
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(2) A court of this State or a court of another state determines that the 
child, the child’s parents, and any person acting as a parent do not 


presently reside in this State. 


(b) A court of this State which has made a child-custody determination and 
does not have exclusive, continuing jurisdiction under this section may modify 
that determination only if it has jurisdiction to make an initial determination 


under G.S. 50A-201. (1999-223, s. 3.) 


OFFICIAL COMMENT 


This is a new section addressing continuing 
jurisdiction. Continuing jurisdiction was not 
specifically addressed in the UCCJA . Its ab- 
sence caused considerable confusion, particu- 
larly because the PKPA, § 1738(d), requires 
other States to give Full Faith and Credit to 
custody determinations made by the original 
decree State pursuant to the decree State’s 
continuing jurisdiction so long as that State has 
jurisdiction under its own law and remains the 
residence of the child or any contestant. 

This section provides the rules of continuing 
jurisdiction and borrows from UIFSA as well as 
recent UCCJA case law. The continuing juris- 
diction of the original decree State is exclusive. 
It continues until one of two events occurs: 

1. If a parent or a person acting as a parent 
remains in the original decree State, continu- 
ing jurisdiction is lost when neither the child, 
the child and a parent, nor the child and a 
person acting as a parent continue to have a 
significant connection with the original decree 
State and there is no longer substantial evi- 
dence concerning the child’s care, protection, 
training and personal relations in that State. In 
other words, even if the child has acquired a 
new home State, the original decree State re- 
tains exclusive, continuing jurisdiction, so long 
as the general requisites of the “substantial 
connection” jurisdiction provisions of Section 
201 are met. If the relationship between the 
child and the person remaining in the State 
with exclusive, continuing jurisdiction becomes 
so attenuated that the court could no longer 
find significant connections and substantial ev- 
idence, jurisdiction would no longer exist. 

The use of the phrase “a court of this State” 
under subsection (a)(1) makes it clear that the 
original decree State is the sole determinant of 
whether jurisdiction continues. A party seeking 
to modify a custody determination must obtain 
an order from the original decree State stating 
that it no longer has jurisdiction. 

2. Continuing jurisdiction is lost when the 
child, the child’s parents, and any person acting 
as a parent no longer reside in the original 
decree State. The exact language of subpara- 
graph (a)(2) was the subject of considerable 
debate. Ultimately the Conference settled on 
the phrase that “a court of this State or a court 
of another State determines that the child, the 


child’s parents, and any person acting as a 
parent do not presently reside in this State” to 
determine when the exclusive, continuing juris- 
diction of a State ended. The phrase is meant to 
be identical in meaning to the language of the 
PKPA which provides that full faith and credit 
is to be given to custody determinations made 
by a State in the exercise of its continuing 
jurisdiction when that “State remains the res- 
idence of ....” The phrase is also the equivalent 
of the language “continues to reside” which 
occurs in UIFSA § 205(a)(1) to determine the 
exclusive, continuing jurisdiction of the State 
that made a support order. The phrase “re- 
mains the residence of” in the PKPA has been 
the subject of conflicting case law. It is the 
intention of this Act that paragraph (a)(2) of 
this section means that the named persons no 
longer continue to actually live within the 
State. Thus, unless a modification proceeding 
has been commenced, when the child, the par- 
ents, and all persons acting as parents physi- 
cally leave the State to live elsewhere, the 
exclusive, continuing jurisdiction ceases. 

The phrase “do not presently reside” is not 
used in the sense of a technical domicile. The 
fact that the original determination State still 
considers one parent a domiciliary does not 
prevent it from losing exclusive, continuing 
jurisdiction after the child, the parents, and all 
persons acting as parents have moved from the 
State. 

If the child, the parents, and all persons 
acting as parents have all left the State which 
made the custody determination prior to the 
commencement of the modification proceeding, 
considerations of waste of resources dictate 
that a court in State B, as well as a court in 
State A, can decide that State A has lost exclu- 
sive, continuing jurisdiction. 

The continuing jurisdiction provisions of this 
section are narrower than the comparable pro- 
visions of the PKPA. That statute authorizes 
continuing jurisdiction so long as any “contes- 
tant” remains in the original decree State and 
that State continues to have jurisdiction under 
its own law. This Act eliminates the contestant 
classification. The Conference decided that a 
remaining grandparent or other third party 
who claims a right to visitation, should not 
suffice to confer exclusive, continuing jurisdic- 


337 


§50A-203 


tion on the State that made the original custody 
determination after the departure of the child, 
the parents and any person acting as a parent. 
The significant connection to the original de- 
cree State must relate to the child, the child 
and a parent, or the child and a person acting 
as a parent. This revision does not present a 
conflict with the PKPA. The PKPA’s reference 
in § 1738(d) to § 1738(c)(1) recognizes that 
States may narrow the class of cases that would 
be subject to exclusive, continuing jurisdiction. 
However, during the transition from the 
UCCUJA to this Act, some States may continue 
to base continuing jurisdiction on the continued 
presence of a contestant, such as a grandpar- 
ent. The PKPA will require that such decisions 
be enforced. The problem will disappear as 
States adopt this Act to replace the UCCJA. 
Jurisdiction attaches at the commencement 
of a proceeding. If State A had jurisdiction 
under this section at the time a modification 
proceeding was commenced there, it would not 
be lost by all parties moving out of the State 
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prior to the conclusion of proceeding. State B 
would not have jurisdiction to hear a modifica- 
tion unless State A decided that State B was 
more appropriate under Section 207. 

Exclusive, continuing jurisdiction is not rees- 
tablished if, after the child, the parents, and all 
persons acting as parents leave the State, the 
non-custodial parent returns. As subsection (b) 
provides, once a State has lost exclusive, con- 
tinuing jurisdiction, it can modify its own de- 
termination only if it has jurisdiction under the 
standards of Section 201. If another State ac- 
quires exclusive continuing jurisdiction under 
this section, then its orders cannot be modified 
even if this State has once again become the 
home State of the child. 

In accordance with the majority of UCCJA 
case law, the State with exclusive, continuing 
jurisdiction may relinquish jurisdiction when it 
determines that another State would be a more 
convenient forum under the principles of Sec- 
tion 207. 


§ 50A-203. Jurisdiction to modify determination. 


Except as otherwise provided in G.S. 50A-204, a court of this State may not 
modify a child-custody determination made by a court of another state unless 
a court of this State has jurisdiction to make an initial determination under 
G.S. 50A-201(a)(1) or G.S. 50A-201(a)(2) and: 

(1) The court of the other state determines it no longer has exclusive, 
continuing jurisdiction under G.S. 50A-202 or that a court of this 
State would be a more convenient forum under G.S. 50A-207; or 

(2) Acourt of this State or a court of the other state determines that the 
child, the child’s parents, and any person acting as a parent do not 
presently reside in the other state. (1979, c. 110, s. 1; 1999-223, s. 3.) 


OFFICIAL COMMENT 


This section complements Section 202 and is 
addressed to the court that is confronted with a 
proceeding to modify a custody determination 
of another State. It prohibits a court from 
modifying a custody determination made con- 
sistently with this Act by a court in another 
State unless a court of that State determines 
that it no longer has exclusive, continuing ju- 
risdiction under Section 202 or that this State 
would be a more convenient forum under Sec- 
tion 207. The modification State is not autho- 


Legal Periodicals. — For survey of 1979 
family law, see 58 N.C.L. Rev. 1471 (1980). 


rized to determine that the original decree 
State has lost its jurisdiction. The only excep- 
tion is when the child, the child’s parents, and 
any person acting as a parent do not presently 
reside in the other State. In other words, a 
court of the modification State can determine 
that all parties have moved away from the 
original State. The court of the modification 
State must have jurisdiction under the stan- 
dards of Section 201. 
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CASE NOTES 


Editor’s Note. — The cases cited below were 
decided under former § 50A-14. 

Georgia’s version of the Uniform Child 
Custody Jurisdiction Act (UCCJA) con- 
forms to North Carolina’s version. Pheas- 
ant v. McKibben, 100 N.C. App. 379, 396 S.E.2d 
333 (1990). 

Physical Presence of Child Coupled 
with Emergency. — To meet the require- 
ments of former § 50A-14(a) and former § 50A- 
3(a)(3)(ii), the following three questions must 
be answered affirmatively: (1) Did the foreign 
court lack jurisdiction under jurisdictional pre- 
requisites similar to those of the Uniform Child 
Custody Jurisdiction Act or has the foreign 
court declined to exercise jurisdiction to modify 
the decree? (2) Was the child physically present 
in North Carolina? (3) Did an emergency situ- 
ation exist? Naputi v. Naputi, 67 N.C. App. 351, 
313 S.E.2d 179 (1984). 

Proper Exercise of Jurisdiction and 
Modification of Custody Decree. — Mother 
and children had significant connection to 


North Carolina and there was substantial evi- 
dence in North Carolina. Therefore, North 
Carolina court correctly determined that North 
Carolina, not Georgia, was home state. Court 
did not err in assuming jurisdiction and modi- 
fying Georgia custody decree, even though chil- 
dren resided in Georgia and there was no 
evidence that Georgia had declined jurisdic- 
tion. Pheasant v. McKibben, 100 N.C. App. 379, 
396 S.E.2d 333 (1990). 

Trial Court Erred in Exercising Juris- 
diction. — The trial court in this State erred in 
exercising its jurisdiction over a custody matter 
where a proceeding was already pending in an 
Indiana court and the child had lived in Indi- 
ana since 1981, a period of six years. Indiana 
was exercising jurisdiction in substantial con- 
formity with the Uniform Child Custody Juris- 
diction Act (U.C.C.J.A.), and North Carolina 
was required to decline jurisdiction over the 
custody issue. Lynch v. Lynch, 96 N.C. App. 
601, 386 S.E.2d 607 (1989). 


§ 50A-204. Temporary emergency jurisdiction. 


(a) Acourt of this State has temporary emergency jurisdiction if the child is 
present in this State and the child has been abandoned or it is necessary in an 
emergency to protect the child because the child, or a sibling or parent of the 
child, is subjected to or threatened with mistreatment or abuse. 

(b) If there is no previous child-custody determination that is entitled to be 
enforced under this Article and a child-custody proceeding has not been 
commenced in a court of a state having jurisdiction under G.S. 50A-201 
through G.S. 50A-203, a child-custody determination made under this section 
remains in effect until an order is obtained from a court of a state having 
jurisdiction under G.S. 50A-201 through G.S. 50A-2038. If a child-custody 
proceeding has not been or is not commenced in a court of a state having 
jurisdiction under G.S. 50A-201 through G.S. 50A-208, a child-custody deter- 
mination made under this section becomes a final determination if it so 
provides, and this State becomes the home state of the child. 

(c) If there is a previous child-custody determination that is entitled to be 
enforced under this Article, or a child-custody proceeding has been commenced 
in a court of a state having jurisdiction under G.S. 50A-201 through G.S. 
50A-203, any order issued by a court of this State under this section must 
specify in the order a period that the court considers adequate to allow the 
person seeking an order to obtain an order from the state having jurisdiction 
under G.S. 50A-201 through G.S. 50A-203. The order issued in this State 
remains in effect until an order is obtained from the other state within the 
period specified or the period expires. 

(d) A court of this State which has been asked to make a child-custody 
determination under this section, upon being informed that a child-custody 
proceeding has been commenced in, or a child-custody determination has been 
made by, a court of a state having jurisdiction under G.S. 50A-201 through G.S. 
50A-203 shall immediately communicate with the other court. A court of this 
State which is exercising jurisdiction pursuant to G.S. 50A-201 through G.S. 
50A-203, upon being informed that a child-custody proceeding has been 
commenced in, or a child-custody determination has been made by, a court of 
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another state under a statute similar to this section shall immediately 
communicate with the court of that state to resolve the emergency, protect the 
safety of the parties and the child, and determine a period for the duration of 
the temporary order. (1979, c. 110, s. 1; 1999-223, s. 3.) 


OFFICIAL COMMENT 


The provisions of this section are an elabora- 
tion of what was formerly Section 3(a)(3) of the 
UCCJA [former § 50A-3(a)(3).] It remains, as 
Professor Bodenheimer’s comments to that sec- 
tion noted, “an extraordinary jurisdiction re- 
served for extraordinary circumstances.” 

This section codifies and clarifies several as- 
pects of what has become common practice in 
emergency jurisdiction cases under the UCCJA 
and PKPA. First, a court may take jurisdiction 
to protect the child even though it can claim 
neither home State nor significant connection 
jurisdiction. Second, the duties of States to 
recognize, enforce and not modify a custody 
determination of another State do not take 
precedence over the need to enter a temporary 
emergency order to protect the child. 

Third, a custody determination made under 
the emergency jurisdiction provisions of this 
section is a temporary order. The purpose of the 
order is to protect the child until the State that 
has jurisdiction under Sections 201-203 enters 
an order. 

Under certain circumstances, however, sub- 
section (b) provides that an emergency custody 
determination may become a final custody de- 
termination. If there is no existing custody 
determination, and no custody proceeding is 
filed in a State with jurisdiction under Sections 
201-203, an emergency custody determination 
made under this section becomes a final deter- 
mination, if it so provides, when the State that 
issues the order becomes the home State of the 
child. 

Subsection (c) is concerned with the tempo- 
rary nature of the order when there exists a 
prior custody order that is entitled to be en- 
forced under this Act or when a subsequent 
custody proceeding is filed in a State with 
jurisdiction under Sections 201- 203. Subsec- 
tion (c) allows the temporary order to remain in 
effect only so long as is necessary for the person 
who obtained the determination under this 
section to present a case and obtain an order 
from the State with jurisdiction under Sections 
201-203. That time period must be specified in 
the order. If there is an existing order by a State 
with jurisdiction under Sections 201-203, that 
order need not be reconfirmed. The temporary 
emergency determination would lapse by its 
own terms at the end of the specified period or 
when an order is obtained from the court with 
jurisdiction under Sections 202-203. The court 
with appropriate jurisdiction also may decide, 


under the provisions of 207, that the court that 
entered the emergency order is in a better 
position to address the safety of the person who 
obtained the emergency order, or the child, and 
decline jurisdiction under Section 207. 

Any hearing in the State with jurisdiction 
under Sections 201-203 on the temporary emer- 
gency determination is subject to the provisions 
of Sections 111 and 112. These sections facili- 
tate the presentation of testimony and evidence 
taken out of State. If there is a concern that the 
person obtaining the temporary emergency de- 
termination under this section would be in 
danger upon returning to the State with juris- 
diction under Sections 201-203, these provi- 
sions should be used. 

Subsection (d) requires communication be- 
tween the court of the State that is exercising 
jurisdiction under this section and the court of 
another State that is exercising jurisdiction 
under Sections 201-203. The pleading rules of 
Section 209 apply fully to determinations made 
under this section. Therefore, a person seeking 
a temporary emergency custody determination 
is required to inform the court pursuant to 
Section 209(d) of any proceeding concerning the 
child that has been commenced elsewhere. The 
person commencing the custody proceeding un- 
der Sections 201-203 is required under Section 
209(a) to inform the court about the temporary 
emergency proceeding. These pleading require- 
ments are to be strictly followed so that the 
courts are able to resolve the emergency, pro- 
tect the safety of the parties and the child, and 
determine a period for the duration of the 
temporary order. 


Relationship to the PKPA. The definition of 
emergency has been modified to harmonize it 
with the PKPA. The PKPA’s definition of emer- 
gency jurisdiction does not use the term “ne- 
glect.” It defines an emergency as “mistreat- 
ment or abuse.” Therefore “neglect” has been 
eliminated as a basis for the assumption of 
temporary emergency jurisdiction. Neglect is so 
elastic a concept that it could justify taking 
emergency jurisdiction in a wide variety of 
cases. Under the PKPA, if a State exercised 
temporary emergency jurisdiction based on a 
finding that the child was neglected without a 
finding of mistreatment or abuse, the order 
would not be entitled to federal enforcement in 
other States. 


Relationship to Protective Order Proceed- 
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ings. The UCCJA and the PKPA were enacted 
long before the advent of state procedures on 
the use of protective orders to alleviate prob- 
lems of domestic violence. Issues of custody and 
visitation often arise within the context of pro- 
tective order proceedings since the protective 
order is often invoked to keep one parent away 
from the other parent and the children when 
there is a threat of violence. This Act recognizes 
that a protective order proceeding will often be 
the procedural vehicle for invoking jurisdiction 
by authorizing a court to assume temporary 
emergency jurisdiction when the child’s parent 
or sibling has been subjected to or threatened 
with mistreatment or abuse. 

In order for a protective order that contains a 
custody determination to be enforceable in an- 
other State it must comply with the provisions 
of this Act and the PKPA. Although the Violence 
Against Women’s Act (VAWA), 18 U.S.C. 
§ 2265, does provide an independent basis for 
the granting of full faith and credit to protective 
orders, it expressly excludes “custody” orders 
from the definition of “protective order,” 22 
U.S.C. § 2266. 

Many States authorize the issuance of pro- 
tective orders in an emergency without notice 
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and hearing. This Act does not address the 
propriety of that procedure. It is left to local law 
to determine the circumstances under which 
such an order could be issued, and the type of 
notice that is required, in a case without an 
interstate element. However, an order issued 
after the assumption of temporary emergency 
jurisdiction is entitled to interstate enforce- 
ment and nonmodification under this Act and 
the PKPA only if there has been notice and a 
reasonable opportunity to be heard as set out in 
Section 205. Although VAWA does require that 
full faith and credit be accorded to ex parte 
protective orders if notice will be given and 
there will be a reasonable opportunity to be 
heard, it does not include a “custody” order 
within the definition of “protective order.” 

VAWA does play an important role in deter- 
mining whether an emergency exists. That Act 
requires a court to give full faith and credit toa 
protective order issued in another State if the 
order is made in accordance with the VAWA. 
This would include those findings of fact con- 
tained in the order. When a court is deciding 
whether an emergency exists under this sec- 
tion, it may not relitigate the existence of those 
factual findings. 


§ 50A-205. Notice; opportunity to be heard; joinder. 


(a) Before a child-custody determination is made under this Article, notice 
and an opportunity to be heard in accordance with the standards of G.S. 
50A-108 must be given to all persons entitled to notice under the law of this 
State as in child-custody proceedings between residents of this State, any 
parent whose parental rights have not been previously terminated, and any 
person having physical custody of the child. 

(b) This Article does not govern the enforceability of a child-custody deter- 
mination made without notice or an opportunity to be heard. 

(c) The obligation to join a party and the right to intervene as a party ina 
child-custody proceeding under this Article are governed by the law of this 
State as in child-custody proceedings between residents of this State. (1979, c. 
110, s. 1; 1999-223, s. 3.) 


OFFICIAL COMMENT 


This section generally continues the notice 
provisions of the UCCJA. However, it does not 
attempt to dictate who is entitled to notice. 
Local rules vary with regard to persons entitled 
to seek custody of a child. Therefore, this sec- 
tion simply indicates that persons entitled to 
seek custody should receive notice but leaves 
the rest of the determination to local law. Par- 
ents whose parental rights have not been pre- 
viously terminated and persons having physi- 
cal custody of the child are specifically 
mentioned as persons who must be given no- 
tice. The PKPA, § 1738A(e), requires that they 
be given notice in order for the custody deter- 
mination to be entitled to full faith and credit 
under that Act. 


State laws also vary with regard to whether a 
court has the power to issue an enforceable 
temporary custody order without notice and 
hearing in a case without any interstate ele- 
ment. Such temporary orders may be enforce- 
able, as against due process objections, for a 
short period of time if issued as a protective 
order or a temporary restraining order to pro- 
tect a child from harm. Whether such orders 
are enforceable locally is beyond the scope of 
this Act. Subsection (b) clearly provides that 
the validity of such orders and the enforceabil- 
ity of such orders is governed by the law which 
authorizes them and not by this Act. An order is 
entitled to interstate enforcement and 
nonmodification under this Act only if there has 
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been notice and an opportunity to be heard. The 
PKPA, § 1738A(e), also requires that a custody 
determination is entitled to full faith and credit 
only if there has been notice and an opportunity 
to be heard. 

Rules requiring joinder of people with an 
interest in the custody of and visitation with a 
child also vary widely throughout the country. 
The UCCJA has a separate section on joinder of 
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parties which has been eliminated. The issue of 
who is entitled to intervene and who must be 
joined in a custody proceeding is to be deter- 
mined by local state law. 

A sentence of the UCCJA § 4 which indicated 
that persons outside the State were to be given 
notice and an opportunity to be heard in accor- 
dance with the provision of that Act has been 
eliminated as redundant. 


§ 50A-206. Simultaneous proceedings. 


(a) Except as otherwise provided in G.S. 50A-204, a court of this State may 
not exercise its jurisdiction under this Part if, at the time of the commence- 
ment of the proceeding, a proceeding concerning the custody of the child has 
been commenced in a court of another state having jurisdiction substantially in 
conformity with this Article, unless the proceeding has been terminated or is 
stayed by the court of the other state because a court of this State is a more 
convenient forum under G.S. 50A-207. 

(b) Except as otherwise provided in G.S. 50A-204, a court of this State, 
before hearing a child-custody proceeding, shall examine the court documents 
and other information supplied by the parties pursuant to G.S. 50A-209. If the 
court determines that a child-custody proceeding has been commenced in a 
court in another state having jurisdiction substantially in accordance with this 
Article, the court of this State shall stay its proceeding and communicate with 
the court of the other state. If the court of the state having jurisdiction 
substantially in accordance with this Article does not determine that the court 
of this State is a more appropriate forum, the court of this State shall dismiss 
the proceeding. 

(c) In a proceeding to modify a child-custody determination, a court of this 
State shall determine whether a proceeding to enforce the determination has 
been commenced in another state. If a proceeding to enforce a child-custody 


determination has been commenced in another state, the court may: 
(1) Stay the proceeding for modification pending the entry of an order of 
a court of the other state enforcing, staying, denying, or dismissing 
the proceeding for enforcement; 
(2) Enjoin the parties from continuing with the proceeding for enforce- 


ment; or 


(3) Proceed with the modification under conditions it considers appropri- 
ate. (1979, c. 110, s. 1; 1999-223, s. 3.) 


OFFICIAL COMMENT 


This section represents the remnants of the 
simultaneous proceedings provision of the 
UCCJA § 6 [former § 50A-6.] The problem of 
simultaneous proceedings is no longer a signif- 
icant issue. Most of the problems have been 
resolved by the prioritization of home state 
jurisdiction under Section 201; the exclusive, 
continuing jurisdiction provisions of Section 
202; and the prohibitions on modification of 
Section 203. If there is a home State, there can 
be no exercise of significant connection jurisdic- 
tion in an initial child custody determination 
and, therefore, no simultaneous proceedings. If 
there is a State of exclusive, continuing juris- 
diction, there cannot be another State with 


concurrent jurisdiction and, therefore, no si- 
multaneous proceedings. Of course, the home 
State, as well as the State with exclusive, 
continuing jurisdiction, could defer to another 
State under Section 207. However, that deci- 
sion is left entirely to the home State or the 
State with exclusive, continuing jurisdiction. 
Under this Act, the simultaneous proceed- 
ings problem will arise only when there is no 
home State, no State with exclusive, continuing 
jurisdiction and more than one significant con- 
nection State. For those cases, this section 
retains the “first in time” rule of the UCCJA. 
Subsection (b) retains the UCCJA’s policy fa- 
voring judicial communication. Communication 
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between courts is required when it is deter- 
mined that a proceeding has been commenced 
in another State. 

Subsection (c) concerns the problem of simul- 
taneous proceedings in the State with modifi- 
cation jurisdiction and enforcement proceed- 
ings under Article 3. This section authorizes 
the court with exclusive, continuing jurisdic- 
tion to stay the modification proceeding pend- 
ing the outcome of the enforcement proceeding, 
to enjoin the parties from continuing with the 
enforcement proceeding, or to continue the 
modification proceeding under such conditions 
as it determines are appropriate. The court 
may wish to communicate with the enforce- 
ment court. However, communication is not 
mandatory. Although the enforcement State is 
required by the PKPA to enforce according to its 
terms a custody determination made consis- 
tently with the PKPA, that duty is subject to 
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the decree being modified by a State with the 
power to do so under the PKPA. An order to 
enjoin the parties from enforcing the decree is 
the equivalent of a temporary modification by a 
State with the authority to do so. The concom- 
itant provision addressed to the enforcement 
court is Section 306 of this Act. That section 
requires the enforcement court to communicate 
with the modification court in order to deter- 
mine what action the modification court wishes 
the enforcement court to take. 

The term “pending” that was utilized in the 
UCCJA section on simultaneous proceeding 
has been replaced. It has caused considerable 
confusion in the case law. It has been replaced 
with the term “commencement of the proceed- 
ing” as more accurately reflecting the policy 
behind this section. The latter term is defined 
in Section 102(5). 


CASE NOTES 


' Editor’s Note. — The cases cited below were 
decided under former §$ 50A-6 and 50A-14. 

Duty to Contact State With Original Ju- 
risdiction. — In a proceeding by the Depart- 
ment of Social Services seeking protective cus- 
tody of a child based on evidence of sexual 
abuse by the father, the trial court was required 
to contact the appropriate Florida court to 
determine if that state was willing to assume 
jurisdiction of the case. In re Malone, 129 N.C. 
App. 338, 498 S.E.2d 836 (1998). 

What Law Governs. — The issue of a state 
court’s jurisdiction over child custody matters 
is governed by this Chapter, the former Uni- 
form Child Custody Jurisdiction Act (see now 
Article 2 of this chapter), and the Parental 
Kidnapping Prevention Act, 28 U.S.C. 
§ 1738A. Schrock v. Schrock, 89 N.C. App. 308, 
365 S.E.2d 657 (1988); In re Bean, — N.C. App. 
—, 511 S.E.2d 683 (1999). 

When there is an action already pending 
in another state, trial court must answer 
threshold question of whether the other state 
was exercising jurisdiction substantially in con- 
formity with this Chapter. Davis v. Davis, 53 
N.C. App. 531, 281 S.E.2d 411 (1981). 

Full Faith and Credit Properly Refused. 
— Refusal of North Carolina court to give full 
faith and credit to a Michigan custody award 
was not improper, where Michigan’s exercise of 
jurisdiction was not consistent with the Paren- 
tal Kidnapping Prevention Act, 28 U.S.C. 
§ 1738A, and the former Uniform Child Cus- 
tody Jurisdiction Act. Schrock v. Schrock, 89 
N.C. App. 308, 365 S.E.2d 657 (1988). 


Jurisdiction of Foreign Court Not Ob- 
tained in Conformity with Chapter. — Cal- 
ifornia court did not obtain jurisdiction over 
child custody proceeding substantially in con- 
formity with this Chapter where North Caro- 
lina rather than California was the home state 
of the children; there was no evidence that the 
children had a “significant connection” with 
California or that “substantial evidence” was 
available in California concerning the chil- 
dren’s care; and there was significant evidence 
that defendant had on several occasions taken 
the children from North Carolina to California 
without plaintiff’s consent. Davis v. Davis, 53 
N.C. App. 531, 281 S.E.2d 411 (1981). 

Refusal to Assert Jurisdiction Held 
Proper. — For case holding trial court properly 
declined to assert jurisdiction based upon con- 
clusion that another state had assumed juris- 
diction as the home state of the children in- 
volved in the custody matter in question, see 
Bhatti v. Bhatti, 98 N.C. App. 493, 391 S.E.2d 
201 (1990). 

Although the child resided in North Carolina, 
the court properly declined jurisdiction because 
the father continued to reside in the state of the 
court of original jurisdiction; thus, the Florida 
court retained jurisdiction under the Parental 
Kidnapping Prevention Act, 28 U.S.C. 
§ 1738A. In re Bean, — N.C. App. —, 511 
S.E.2d 683 (1999). 

Trial Court Erred in Exercising Juris- 
diction. — The trial court in this State erred in 
exercising its jurisdiction over a custody matter 
where a proceeding was already pending in an 
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Indiana court and the child had lived in Indi- 
ana since 1981, a period of six years. Indiana 
was exercising jurisdiction in substantial con- 
formity with the former Uniform Child Custody 
Jurisdiction Act (U.C.C.J.A.), and North Caro- 
lina was required to decline jurisdiction over 
the custody issue. Lynch v. Lynch, 96 N.C. App. 
601, 386 S.E.2d 607 (1989). 

Exercise of Jurisdiction Upheld. — Trial 
court did not err in exercising jurisdiction in a 
child custody proceeding on the ground that an 
identical action was pending in Virginia where 
judgment was entered by the Virginia court 
three weeks before the mother commenced an 
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the losing party in the Virginia proceeding, 
showed that she had no interest in appealing 
the Virginia judgment when she filed her action 
in this State. Williams v. Richardson, 53 N.C. 
App. 663, 281 S.E.2d 777 (1981), cert. denied, 
304 N.C. 733, 288 S.E.2d 382 (1982). 

District court was not precluded from exer- 
cising subject matter jurisdiction over custody 
and support action by former 50A-14(a) of this 
section, where there was no proceeding con- 
cerning the custody of the minor children pend- 
ing in a court of another state when plaintiff 
filed her complaint. Brookshire v. Brookshire, 
89 N.C. App. 48, 365 S.E.2d 307 (1988). 


action in this State, and the mother, who was 


§ 50A-207. Inconvenient forum. 


(a) Acourt of this State which has jurisdiction under this Article to make a 
child-custody determination may decline to exercise its jurisdiction at any time 
if it determines that it is an inconvenient forum under the circumstances, and 
that a court of another state is a more appropriate forum. The issue of 
inconvenient forum may be raised upon motion of a party, the court’s own 
motion, or request of another court. 

(b) Before determining whether it is an inconvenient forum, a court of this 
State shall consider whether it is appropriate for a court of another state to 
exercise jurisdiction. For this purpose, the court shall allow the parties to 
submit information and shall consider all relevant factors, including: 

(1) Whether domestic violence has occurred and is likely to continue in 
the future and which state could best protect the parties and the child; 

(2) The length of time the child has resided outside this State; 

(3) The distance between the court in this State and the court in the state 
that would assume jurisdiction; 

(4) The relative financial circumstances of the parties; 

(5) Any agreement of the parties as to which state should assume 
jurisdiction; 

(6) The nature and location of the evidence required to resolve the 
pending litigation, including testimony of the child; 

(7) The ability of the court of each state to decide the issue expeditiously 
and the procedures necessary to present the evidence; and 

(8) The familiarity of the court of each state with the facts and issues in 
the pending litigation. 

(c) If a court of this State determines that it is an inconvenient forum and 
that a court of another state is a more appropriate forum, it shall stay the 
proceedings upon condition that a child-custody proceeding be promptly 
commenced in another designated state and may impose any other condition 
the court considers just and proper. 

(d) A court of this State may decline to exercise its jurisdiction under this 
Article if a child-custody determination is incidental to an action for divorce or 
another proceeding while still retaining jurisdiction over the divorce or other 
proceeding. (1979, c. 110, s. 1; 1999-223, s. 3.) 


OFFICIAL COMMENT 


taking into consideration the relative circum- 
stances of the parties. If so, the court may defer 
to the other State. 

The list of factors that the court may consider 


This section retains the focus of Section 7 of 
the UCCJA [former § 50A-7.] It authorizes 
courts to decide that another State is in a better 
position to make the custody determination, 
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has been updated from the UCCJA. The list is 
not meant to be exclusive. Several provisions 
require comment. Subparagraph (1) is con- 
cerned specifically with domestic violence and 
other matters affecting the health and safety of 
the parties. For this purpose, the court should 
determine whether the parties are located in 
different States because one party is a victim of 
domestic violence or child abuse. If domestic 
violence or child abuse has occurred, this factor 
authorizes the court to consider which State 
can best protect the victim from further vio- 
lence or abuse. 

In applying subparagraph (3), courts should 
realize that distance concerns can be alleviated 
by applying the communication and coopera- 
tion provisions of Sections 111 and 112. 

In applying subsection (7) on expeditious 
resolution of the controversy, the court could 
consider the different procedural and 
evidentiary laws of the two States, as well as 
the flexibility of the court dockets. It also 
should consider the ability of a court to arrive 
at a solution to all the legal issues surrounding 
the family. If one State has jurisdiction to 
decide both the custody and support issues, it 
would be desirable to determine that State to 
be the most convenient forum. The same is true 
when children of the same family live in differ- 
ent States. It would be inappropriate to require 


Legal Periodicals. — For survey of 1979 
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Editor’s Note. — The cases cited below were 
decided under former § 50A-7. 

Without a showing that the best inter- 
ests of the child would be served if another 
state assumed jurisdiction, North Carolina 
courts should not defer jurisdiction pursuant to 
this section. Kelly v. Kelly, 77 N.C. App. 632, 
335 S.E.2d 780 (1985). 

Discretion of Trial Court. — Deferring 
jurisdiction on inconvenient forum grounds 
rests in the sound discretion of the trial court. 
Kelly v. Kelly, 77 N.C. App. 632, 335 S.E.2d 780 
(1985). 


ART. 2. CHILD-CUSTODY JURISDICTION 


§50A-208 


parents to have custody proceedings in several 
States when one State could resolve the cus- 
tody of all the children. 

Before determining whether to decline or 
retain jurisdiction, the court of this State may 
communicate, in accordance with Section 110, 
with a court of another State and exchange 
information pertinent to the assumption of ju- 
risdiction by either court. 

There are two departures from Section 7 of 
the UCCJA [former § 50A-7.] First, the court 
may not simply dismiss the action. To do so 
would leave the case in limbo. Rather the court 
shall stay the case and direct the parties to file 
in the State that has been found to be the more 
convenient forum. The court is also authorized 
to impose any other conditions it considers 
appropriate. This might include the issuance of 
temporary custody orders during the time nec- 
essary to commence a proceeding in the desig- 
nated State, dismissing the case if the custody 
proceeding is not commenced in the other State 
or resuming jurisdiction if a court of the other 
State refuses to take the case. 

Second, UCCJA, § 7(g) [former § 50A-7(g)] 
which allowed the court to assess fees and costs 
if it was a clearly inappropriate court, has been 
eliminated. If a court has jurisdiction under 
this Act, it could not be a clearly inappropriate 
court. 


NOTES 


Forum Appropriate. — Where the trial 
court made 15 detailed findings of fact includ- 
ing findings that support was paid by the de- 
fendant in North Carolina, three of the four 
parties live in Wilmington, North Carolina, and 
the plaintiff was moving to Virginia allegedly to 
go to school, these findings were sufficient to 
show that North Carolina was a convenient 
forum for the continued exercise of jurisdiction. 
Wilson v. Wilson, 121 N.C. App. 292, 465 S.E.2d 
44 (1996). 


§ 50A-208. Jurisdiction declined by reason of conduct. 


(a) Except as otherwise provided in G.S. 50A-204 or by other law of this 
State, if a court of this State has jurisdiction under this Article because a 
person seeking to invoke its jurisdiction has engaged in unjustifiable conduct, 
the court shall decline to exercise its jurisdiction unless: 

(1) The parents and all persons acting as parents have acquiesced in the 


exercise of jurisdiction; 
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(2) Acourt of the state otherwise having jurisdiction under G.S. 50A-201 
through G.S. 50A-203 determines that this State is a more appropri- 
ate forum under G.S. 50A-207; or } 

(3) No court of any other state would have jurisdiction under the criteria 
specified in G.S. 50A-201 through G.S. 50A-203. 

(b) If a court of this State declines to exercise its jurisdiction pursuant to 
subsection (a), it may fashion an appropriate remedy to ensure the safety of the 
child and prevent a repetition of the unjustifiable conduct, including staying 
the proceeding until a child-custody proceeding is commenced in a court having 
jurisdiction under G.S. 50A-201 through G.S. 50A-203. 

(c) If a court dismisses a petition or stays a proceeding because it declines to 
exercise its jurisdiction pursuant to subsection (a), it shall assess against the 
party seeking to invoke its jurisdiction necessary and reasonable expenses 
including costs, communication expenses, attorneys’ fees, investigative fees, 
expenses for witnesses, travel expenses, and child care during the course of the 
proceedings, unless the party from whom fees are sought establishes that the 
assessment would be clearly inappropriate. The court may not assess fees, 
costs, or expenses against this State unless authorized by law other than this 
Article. (1979, c. 110, s. 1; 1999-223, s. 3.) 


OFFICIAL COMMENT 


The “Clean Hands” section of the UCCJA has 
been truncated in this Act. Since there is no 
longer a multiplicity of jurisdictions which 
could take cognizance of a child-custody pro- 
ceeding, there is less of a concern that one 
parent will take the child to another jurisdic- 
tion in an attempt to find a more favorable 
forum. Most of the jurisdictional problems gen- 
erated by abducting parents should be solved 
by the prioritization of home State in Section 
201; the exclusive, continuing jurisdiction pro- 
visions of Section 202; and the ban on modifi- 
cation in Section 203. For example, if a parent 
takes the child from the home State and seeks 
an original custody determination elsewhere, 
the stay-at-home parent has six months to file a 
custody petition under the extended home state 
jurisdictional provision of Section 201, which 
will ensure that the case is retained in the 
home State. If a petitioner for a modification 
determination takes the child from the State 
that issued the original custody determination, 
another State cannot assume jurisdiction as 
long at the first State exercises exclusive, con- 
tinuing jurisdiction. 

Nonetheless, there are still a number of cases 
where parents, or their surrogates, act in a 
reprehensible manner, such as removing, se- 
creting, retaining, or restraining the child. This 
section ensures that abducting parents will not 
receive an advantage for their unjustifiable 
conduct. If the conduct that creates the juris- 
diction is unjustified, courts must decline to 
exercise jurisdiction that is inappropriately in- 
voked by one of the parties. For example, if one 
parent abducts the child pre-decree and estab- 
lishes a new home State, that jurisdiction will 
decline to hear the case. There are exceptions. 


If the other party has acquiesced in the court’s 
jurisdiction, the court may hear the case. Such 
acquiescence may occur by filing a pleading 
submitting to the jurisdiction, or by not filing in 
the court that would otherwise have jurisdic- 
tion under this Act. Similarly, if the court that 
would have jurisdiction finds that the court of 
this State is a more appropriate forum, the 
court may hear the case. 

This section applies to those situations where 
jurisdiction exists because of the unjustified 
conduct of the person seeking to invoke it. If, for 
example, a parent in the State with exclusive, 
continuing jurisdiction under Section 202 has 
either restrained the child from visiting with 
the other parent, or has retained the child after 
visitation, and seeks to modify the decree, this 
section in inapplicable. The conduct of restrain- 
ing or retaining the child did not create juris-' 
diction. Jurisdiction existed under this Act 
without regard to the parent’s conduct. 
Whether a court should decline to hear the 
parent’s request to modify is a matter of local 
law. 

The focus in this section is on the unjustified 
conduct of the person who invokes the jurisdic- 
tion of the court. A technical illegality or wrong 
is insufficient to trigger the applicability of this 
section. This is particularly important in cases 
involving domestic violence and child abuse. 
Domestic violence victims should not be’ 
charged with unjustifiable conduct for conduct 
that occurred in the process of fleeing domestic 
violence, even if their conduct is technically 
illegal. Thus, if a parent flees with a child to 
escape domestic violence and in the process 
violates a joint custody decree, the case should 
not be automatically dismissed under this sec- 
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tion. An inquiry must be made into whether the 
flight was justified under the circumstances of 
the case. However, an abusive parent who 
seizes the child and flees to another State to 
establish jurisdiction has engaged in unjustifi- 
able conduct and the new State must decline to 
exercise jurisdiction under this section. 
Subsection (b) authorizes the court to fashion 
an appropriate remedy for the safety of the 
child and to prevent a repetition of the unjus- 
tified conduct. Thus, it would be appropriate for 
the court to notify the other parent and to 
provide for foster care for the child until the 
child is returned to the other parent. The court 
could also stay the proceeding and require that 
a custody proceeding be instituted in another 


Legal Periodicals. — For survey of 1979 
family law, see 58 N.C.L. Rev. 1471 (1980). 
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State that would have jurisdiction under this 
Act. It should be noted that the court is not 
making a forum non conveniens analysis in this 
section. If the conduct is unjustifiable, it must 
decline jurisdiction. It may, however, retain 
jurisdiction until a custody proceeding is com- 
menced in the appropriate tribunal if such 
retention is necessary to prevent a repetition of 
the wrongful conduct or to ensure the safety of 
the child. 

The attorney’s fee standard for this section is 
patterned after the International Child Abduc- 
tion Remedies Act, 42 U.S.C. § 11607(b)(8). 
The assessed costs and fees are to be paid to the 
respondent who established that jurisdiction 
was based on unjustifiable conduct. 


CASE NOTES 


Editor’s Note. — The cases cited below were 
decided under former § 50A-8. 

Findings of Court Where Child Is Im- 
properly Retained in This State. — Even 
when the district court has jurisdiction over the 
person of the out-of-state parent in an action to 
modify a foreign custody decree, it has no 
authority to exercise its jurisdiction without 
making findings of fact which support the con- 
clusion that such exercise is required in the 
interest of the child, if the record shows that 
the parent seeking the modification has im- 
properly retained the child. Jerson v. Jerson, 68 
N.C. App. 738, 315 S.E.2d 522 (1984). 

A recitation in the trial court’s order that it 
was in the best interest of child who was 
improperly retained by mother in this state 
that it assume jurisdiction did not comply with 
the stated policy of the former UCCJA or with 
the case law, as it did not contain specific facts. 
Jerson v. Jerson, 68 N.C. App. 738, 315 S.E.2d 
522 (1984). 

Findings Where Child Is Abducted. — 
The trial court was not required by former 
§ 50A-8 to decline jurisdiction of a proceeding 
to modify a Virginia child custody decree 


merely because the mother had abducted one of 
the children and had taken her to this State if 
the court properly determined that it was in the 
best interest of the children that the court 
exercise jurisdiction despite the abduction; 
however, as the trial court’s conclusion that it 
should exercise jurisdiction was unsupported 
by findings of fact, the case would be remanded 
for such findings. Williams v. Richardson, 53 
N.C. App. 663, 281 S.E.2d 777 (1981), cert. 
denied, 304 N.C. 733, 288 S.E.2d 382 (1982). 

California court did not obtain jurisdic- 
tion over child custody proceedings sub- 
stantially in conformity with this Chapter 
where North Carolina rather than California 
was the home state of the children; there was 
no evidence that the children had a “significant 
connection” with California or that “substantial 
evidence” was available in California concern- 
ing the children’s care; and there was signifi- 
cant evidence that defendant had on several 
occasions taken the children from North Caro- 
lina to California without plaintiff’s consent. 
Davis v. Davis, 53 N.C. App. 531, 281 S.E.2d 
411 (1981). 


§ 50A-209. Information to be submitted to court. 


(a) In a child-custody proceeding, each party, in its first pleading or in an 
attached affidavit, shall give information, if reasonably ascertainable, under 
oath as to the child’s present address or whereabouts, the places where the 
child has lived during the last five years, and the names and present addresses 
of the persons with whom the child has lived during that period. The pleading 
or affidavit must state whether the party: 

(1) Has participated, as a party or witness or in any other capacity, in any 
other proceeding concerning the custody of or visitation with the child 
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and, if so, the pleading or affidavit shall identify the court, the case 
number, and the date of the child-custody determination, if any; 

(2) Knows of any proceeding that could affect the current proceeding, 
including proceedings for enforcement and proceedings relating to 
domestic violence, protective orders, termination of parental rights, 
and adoptions and, if so, the pleading or affidavit shall identify the 
court, the case number, and the nature of the proceeding; and 

(3) Knows the names and addresses of any person not a party to the 
proceeding who has physical custody of the child or claims rights of 
legal custody or physical custody of, or visitation with, the child and, 
if so, the names and addresses of those persons. 

(b) If the information required by subdivisions (a) is not furnished, the 
court, upon motion of a party or its own motion, may stay the proceeding until 
the information is furnished. 

(c) If the declaration as to any of the items described in subdivisions (a)(1) 
through (3) is in the affirmative, the declarant shall give additional informa- 
tion under oath as required by the court. The court may examine the parties 
under oath as to details of the information furnished and other matters 
pertinent to the court’s jurisdiction and the disposition of the case. 

(d) Each party has a continuing duty to inform the court of any proceeding 
in this or any other state that could affect the current proceeding. 

(e) Ifa party alleges in an affidavit or a pleading under oath that the health, 
safety, or liberty of a party or child would be jeopardized by disclosure of 
identifying information, the information must be sealed and may not be 
disclosed to the other party or the public unless the court orders the disclosure 
to be made after a hearing in which the court takes into consideration the 
health, safety, or liberty of the party or child and determines that the 
disclosure is in the interest of justice. (1979, c. 110, s. 1; 1999-223, s. 3.) 


OFFICIAL COMMENT 


The pleading requirements from Section 9 of 
the UCCJA [former § 50A-9] are generally car- 
ried over into this Act. However, the informa- 
tion is made subject to local law on the protec- 
tion of names and other identifying information 
in certain cases. A number of States have en- 
acted laws relating to the protection of victims 
in domestic violence and child abuse cases 
which provide for the confidentiality of victims 
names, addresses, and other information. 
These procedures must be followed if the child- 
custody proceeding of the State requires their 
applicability. See, e.g., California Family Law 
Code § 3409(a). If a State does not have local 
law that provides for protecting names and 
addresses, then subsection (e) or a similar pro- 
vision should be adopted. Subsection (e) is 
based on the National Council of Juvenile and 
Family Court Judge’s, Model Code on Domestic 
and Family Violence § 304(c). There are other 
models to choose from, in particular UIFSA 
§ 312. 


Legal Periodicals. — For survey of 1979 
family law, see 58 N.C.L. Rev. 1471 (1980). 


In subsection (a)(2), the term “proceedings” 
should be read broadly to include more than 
custody proceedings. Thus, if one parent was 
being criminally prosecuted for child abuse or 
custodial interference, those proceedings 
should be disclosed. If the child is subject to the 
Interstate Compact on the Placement of Chil- 
dren, facts relating to compliance with the 
Compact should be disclosed in the pleading or 
affidavit. 

Subsection (b) has been added. It authorizes 
the court to stay the proceeding until the infor- 
mation required in subsection (a) has been 
disclosed, although failure to provide the infor- 
mation does not deprive the court of jurisdic- 
tion to hear the case. This follows the majority 
of jurisdictions which held that failure to com- 
ply with the pleading requirements of the 
UCCJA did not deprive the court of jurisdiction 
to make a custody determination. 
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CASE NOTES 


Editor’s Note. — The cases cited below were 
decided under former § 50A-9. 

Former § 50A-9 required that every party 
in a custody pleading give information under 
oath regarding the children’s present address, 
the places where they lived within the last five 
years, and the names and present addresses of 
the persons with whom the children lived dur- 
ing that period. Bhatti v. Bhatti, 98 N.C. App. 
493, 391 S.E.2d 201 (1990). 

Proper Exercise of Jurisdiction Despite 
Noncompliance with Oath Requirements. 
— Court of appeals declined to accept plaintiff’s 
argument that failure to comply fully with 
former 50A-9’s oath requirements defeated the 
court’s subject matter jurisdiction. Pheasant v. 
McKibben, 100 N.C. App. 379, 396 S.E.2d 333 
(1990). 

Purpose of Oath Requirement. — An ob- 
vious purpose of the requirement of former 
50A-9 that certain information be presented 
under oath was to enable the court to deter- 
mine whether it should properly exercise juris- 


diction, under the former UCCJA, of a child 
custody dispute. Brewington v. Serrato, 77 N.C. 
App. 726, 336 S.E.2d 444 (1985). 

Affidavit Not Prerequisite to Jurisdic- 
tion Obtained under former § 7A-523. — 
Where the court obtained jurisdiction over a 
juvenile matter pursuant to former § 7A-528, 
and not the former UCCJA, the affidavit re- 
ferred to in this section was not a prerequisite 
to its jurisdiction. In re Botsford, 75 N.C. App. 
72, 330 S.E.2d 23 (1985). 

Where Texas decree made no findings of 
fact to support its exercise of jurisdiction in 
determining custody of child, the North Caro- 
lina trial court correctly found and concluded 
that the Texas court had not assumed jurisdic- 
tion over the custody determination in substan- 
tial conformity with the former UCCJA or upon 
a finding of factual circumstances meeting the 
jurisdictional requirements of the former 
UCCJA. Brewington v. Serrato, 77 N.C. App. 
726, 336 S.E.2d 444 (1985). 


§ 50A-210. Appearance of parties and child. 


(a) In a child-custody proceeding in this State, the court may order a party 


to the proceeding who is in this State to appear before the court in person with 
or without the child. The court may order any person who is in this State and 
who has physical custody or control of the child to appear in person with the 
child. 

(b) If a party to a child-custody proceeding whose presence is desired by the 
court is outside this State, the court may order that a notice given pursuant to 
G.S. 50A-108 include a statement directing the party to appear in person with 
or without the child and informing the party that failure to appear may result 
in a decision adverse to the party. 

(c) The court may enter any orders necessary to ensure the safety of the 
child and of any person ordered to appear under this section. 

(d) If a party to a child-custody proceeding who is outside this State is 
directed to appear under subsection (b) or desires to appear personally before 
the court with or without the child, the court may require another party to pay 
reasonable and necessary travel and other expenses of the party so appearing 
and of the child. (1979, c. 110, s. 1; 1999-223, s. 3.) 


OFFICIAL COMMENT 


No major changes have been made to this 
section which was Section 11 of the UCCJA 
[former § 50A-11.] Language was added to sub- 
section (a) to authorize the court to require a 
non-party who has physical custody of the child 
to produce the child. 

Subsection (c) authorizes the court to enter 
orders providing for the safety of the child and 
the person ordered to appear with the child. If 


safety is a major concern, the court, as an 
alternative to ordering a party to appear with 
the child, could order and arrange for the 
party’s testimony to be taken in another State 
under Section 111. This alternative might be 
important when there are safety concerns re- 
garding requiring victims of domestic violence 
or child abuse to travel to the jurisdiction 
where the abuser resides. 
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Part 3. Enforcement. 


§ 50A-301. Definitions. 


In this Part: 

(1) “Petitioner” means a person who seeks enforcement of an order for 
return of a child under the Hague Convention on the Civil Aspects of 
International Child Abduction or enforcement of a child-custody 
determination. 

(2) “Respondent” means a person against whom a proceeding has been 
commenced for enforcement of an order for return of a child under the 
Hague Convention on the Civil Aspects of International Child Abduc- 
tion or enforcement of a child-custody determination. (1999-223, s. 3.) 


OFFICIAL COMMENT 


For purposes of this article, “petitioner” and _certain aspects of the notice and hearing sec- 


“respondent” are defined. The definitions clarify 


Editor’s Note. — Session Laws 1999-223, s. 
15, made this Part effective October 1, 1999, 


tions. 


and applicable to causes of action arising on or 
after that date. 


§ 50A-302. Enforcement under Hague Convention. 


Under this Part, a court of this State may enforce an order for the return of 
the child made under the Hague Convention on the Civil Aspects of Interna- 
tional Child Abduction as if it were a child-custody determination. (1999-2238, 


$32) 


OFFICIAL COMMENT 


This section applies the enforcement reme- 
dies provided by this article to orders requiring 
the return of a child issued under the authority 
of the International Child Abduction Remedies 
Act (ICARA), 42 U.S.C. § 11601 et seq., imple- 
menting the Hague Convention on the Civil 


Aspects of International Child Abduction. Spe- 
cific mention of ICARA proceedings is neces- 
sary because they often occur prior to any 
formal custody determination. However, the 
need for a speedy enforcement remedy for an 
order to return the child is just as necessary. 


§ 50A-303. Duty to enforce. 


(a) A court of this State shall recognize and enforce a child-custody deter- 
mination of a court of another state if the latter court exercised jurisdiction in 
substantial conformity with this Article or the determination was made under 
factual circumstances meeting the jurisdictional standards of this Article, and 
the determination has not been modified in accordance with this Article. 

(b) Acourt of this State may utilize any remedy available under other law of 
this State to enforce a child-custody determination made by a court of another 
state. The remedies provided in this Part are cumulative and do not affect the 
availability of other remedies to enforce a child-custody determination. (1979, 
c. 110, s. 1; 1999-223, s. 3.) 
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OFFICIAL COMMENT 


This section is based on Section 13 of the 
UCCJA [former § 50A-13] which contained the 
basic duty to enforce. The language of the 
original section has been retained and the duty 
to enforce is generally the same. 

Enforcement of custody determinations of 
issuing States is also required by federal law in 
the PKPA, 28 U.S.C. § 1738A(a). The changes 
made in Article 2 of this Act now make a State’s 


duty to enforce and not modify a child custody » 


determination of another State consistent with 
the enforcement and nonmodification provi- 
sions of the PKPA. Therefore custody determi- 
nations made by a State pursuant to the 
UCCJA that would be enforceable under the 
PKPA will generally be enforced under this Act. 
However, if a State custody determination 
made pursuant to the UCCJA would not be 
enforceable under the PKPA, it will also not be 
enforceable under this Act. Thus a custody 
determination made by a “significant connec- 
tion” jurisdiction when there is a home State is 
not enforceable under the PKPA regardless of 
whether a proceeding was ever commenced in 
the home State. Even though such a determi- 
nation would be enforceable under the UCCJA 
with its four concurrent bases of jurisdiction, it 
would not be enforceable under this Act. This 
carries out the policy of the PKPA of strongly 
discouraging a State from exercising its concur- 


rent “significant connection” jurisdiction under 
the UCCJA when another State could exercise 
“home state” jurisdiction. 

This section also incorporates the concept of 
Section 15 of the UCCJA [former § 50A-15] to 
the effect that a custody determination of an- 
other State will be enforced in the same man- 
ner as a custody determination made by a court 
of this State. Whatever remedies are available 
to enforce a local determination can be utilized 
to enforce a custody determination of another 
State. However, it remains a custody determi- 
nation of the State that issued it. A child- 
custody determination of another State is not 
subject to modification unless the State would 
have jurisdiction to modify the determination 
under Article 2. 

The remedies provided by this article for the 
enforcement of a custody determination will 
normally be used. This article does not detract 
from other remedies available under other local 
law. There is often a need for a number of 
remedies to ensure that a child-custody deter- 
mination is obeyed. If other remedies would 
easily facilitate enforcement, they are still 
available. The petitioner, for example, can still 
cite the respondent for contempt of court or file 
a tort claim for intentional interference with 
custodial relations if those remedies are avail- 
able under local law. 


§ 50A-304. Temporary visitation. 


(a) A court of this State which does not have jurisdiction to modify a 
child-custody determination may issue a temporary order enforcing: 
(1) A visitation schedule made by a court of another state; or 
(2) The visitation provisions of a child-custody determination of another 


state that does not provide for a specific visitation schedule. 

(b) If a court of this State makes an order under subdivisions (a)(2) of this 
section, it shall specify in the order a period that it considers adequate to allow 
the petitioner to obtain an order from a court having jurisdiction under the 
criteria specified in Part 2. The order remains in effect until an order is 
obtained from the other court or the period expires. (1999-223, s. 3.) 


OFFICIAL COMMENT 


This section authorizes a court to issue a 
temporary order if it is necessary to enforce 
visitation rights without violating the rules on 
nonmodification contained in Section 303. 
Therefore, if there is a visitation schedule pro- 
vided in the custody determination that was 
made in accordance with Article 2, a court can 
issue an order under this section implementing 
the schedule. An implementing order may in- 
clude make-up or substitute visitation. 

A court may also issue a temporary order 
providing for visitation if visitation was autho- 


rized in the custody determination, but no 
specific schedule was included in the custody 
determination. Such an order could include a 
substitution of a specific visitation schedule for 
“reasonable and seasonable.” 

However, a court may not, under subsection 
(a)(2) provide for a permanent change in visi- 
tation. Therefore, requests for a permanent 
change in the visitation schedule must be ad- 
dressed to the court with exclusive, continuing 
jurisdiction under Section 202 or modification 
jurisdiction under Section 203. As under Sec- 
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tion 204, subsection (b) of this section requires obtained the order to obtain a permanent mod- 
that the temporary visitation order stay in ification in the State with appropriate jurisdic- 
effect only long enough to allow the person who tion under Article 2. 


§ 50A-305. Registration of child-custody determination. 


(a) Achild-custody determination issued by a court of another state may be 
registered in this State, with or without a simultaneous request for enforce- 
ment, by sending to the appropriate court in this State: 

(1) A letter or other document requesting registration; 

(2) Two copies, including one certified copy, of the determination sought to 
be registered, and a statement under penalty of perjury that to the 
best of the knowledge and belief of the person seeking registration the 
order has not been modified; and 

(3) Except as otherwise provided in G.S. 50A-209, the name and address 
of the person seeking registration and any parent or person acting as 
a parent who has been awarded custody or visitation in the child- 
custody determination sought to be registered. 

(b) On receipt of the documents required by subsection (a), the registering 
court shall: 

(1) Cause the determination to be filed as a foreign judgment, together 
with one copy of any accompanying documents and information, 
regardless of their form; and 

(2) Direct the petitioner to serve notice upon the persons named pursuant 
to subdivison (a)(3), including notice of their opportunity to contest 
the registration in accordance with this section. 

(c) The notice required by subdivision (b)(2) must state that: 

(1) A registered determination is enforceable as of the date of the 
registration in the same manner as a determination issued by a court 
of this State; 

(2) A hearing to contest the validity of the registered determination must 
be requested within 20 days after service of notice; and 

(3) Failure to contest the registration will result in confirmation of the 
child-custody determination and preclude further contest of that 
determination with respect to any matter that could have been 
asserted. 

(d) A person seeking to contest the validity of a registered order must 
request a hearing within 20 days after service of the notice. At that hearing, 
the court shall confirm the registered order unless the person contesting 
registration establishes that: 

(1) The issuing court did not have jurisdiction under Part 2; 

(2) The child-custody determination sought to be registered has been 
vacated, stayed, or modified by a court having jurisdiction to do so 
under Part 2; or 

(3) The person contesting registration was entitled to notice, but notice 
was not given in accordance with the standards of G.S. 50A-108 in the 
proceedings before the court that issued the order for which registra- 
tion is sought. 

(e) If a timely request for a hearing to contest the validity of the registration 
is not made, the registration is confirmed as a matter of law, and the person 
requesting registration and all persons served must be notified of the confir- 
mation. 

(f) Confirmation of a registered order, whether by operation of law or after 
notice and hearing, precludes further contest of the order with respect to any 
matter that could have been asserted at the time of registration. (1979, c. 110, 
s. 1; 1997-81, s. 1; 1999-223, s. 3.) 
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OFFICIAL COMMENT 


This remainder of this article provides en- 
forcement mechanisms for interstate child cus- 
tody determinations. 

This section authorizes a simple registration 
procedure that can be used to predetermine the 
enforceability of a custody determination. It 
parallels the process in UIFSA for the registra- 
tion of child support orders. It should be as 
much of an aid to pro se litigants as the 
registration procedure of UIFSA. 

A custody determination can be registered 
without any accompanying request for enforce- 
ment. This may be of significant assistance in 


Legal Periodicals. — For note, “A Public 
Goods Approach to Calculating Reasonable 
Fees Under Attorney Fee Shifting Statutes,” 


international cases. For example, the custodial 
parent under a foreign custody order can re- 
ceive an advance determination of whether 
that order would be recognized and enforced 
before sending the child to the United States for 
visitation. Article 26 of the 1996 Hague Con- 
vention on Jurisdiction, Applicable Law, Recog- 
nition and Cooperation in Respect of Parental 
Responsibility and Measures for the Protection 
of Children, 35 I.L.M. 1391 (1996), requires 
those States which accede to the Convention to 
provide such a procedure. 


see 1989 Duke L.J. 438. 
For survey of 1979 family law, see 58 N.C.L. 
Rev. 1471 (1980). 


CASE NOTES 


Editor’s Note. — The case cited below was 
decided under former § 50A-15. 

Failure to Award Fees and Expenses Up- 
held. — Where the court determined that 
plaintiff had not violated Texas custody decree 
and that defendant was not entitled to its 


enforcement in North Carolina, there was no 
abuse of discretion in the court’s failure to 
award attorneys’ fees and travel expenses to 
plaintiff. Brewington v. Serrato, 77 N.C. App. 
726, 336 S.E.2d 444 (1985). 


§ 50A-306. Enforcement of registered determination. 


(a) Acourt of this State may grant any relief normally available under the 
law of this State to enforce a registered child-custody determination made by 


a court of another state. 


(b) A court of this State shall recognize and enforce, but may not modify, 
except in accordance with Part 2, a registered child-custody determination of 
a court of another state. (1999-223, s. 3.) 


OFFICIAL COMMENT 


A registered child-custody determination can 
be enforced as if it was a child-custody deter- 
mination of this State. However, it remains a 
custody determination of the State that issued 


it. A registered custody order is not subject to 
modification unless the State would have juris- 
diction to modify the order under Article 2. 


§ 50A-307. Simultaneous proceedings. 


If a proceeding for enforcement under this Part is commenced in a court of 
this State and the court determines that a proceeding to modify the determi- 
nation is pending in a court of another state having jurisdiction to modify the 
determination under Part 2, the enforcing court shall immediately communi- 
cate with the modifying court. The proceeding for enforcement continues 
unless the enforcing court, after consultation with the modifying court, stays or 
dismisses the proceeding. (1999-223, s. 3.) 
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OFFICIAL COMMENT 


The pleading rules of Section 308, require the 
parties to disclose any pending proceedings. 
Normally, an enforcement proceeding will take 
precedence over a modification action since the 
PKPA requires enforcement of child custody 
determinations made in accordance with its 
terms. However, the enforcement court must 
communicate with the modification court in 
order to avoid duplicative litigation. The courts 
might decide that the court with jurisdiction 
under Article 2 shall continue with the modifi- 
cation action and stay the enforcement proceed- 
ing. Or they might decide that the enforcement 
proceeding shall go forward. The ultimate deci- 


continuing jurisdiction under Section 202, or if 
there is no State with exclusive, continuing 
jurisdiction, then the decision rests with the 
State that would have jurisdiction to modify 
under Section 203. Therefore, if that court 
determines that the enforcement proceeding 
should be stayed or dismissed, the enforcement 
court should stay or dismiss the proceeding. If 
the enforcement court does not do so, the court 
with exclusive, continuing jurisdiction under 
Section 202, or with modification jurisdiction 
under Section 203, could enjoin the parties 
from continuing with the enforcement proceed- 
ing. 


sion rests with the court having exclusive, 


§ 50A-308. Expedited enforcement of child-custody deter- 
mination. 


(a) A petition under this Part must be verified. Certified copies of all orders 
sought to be enforced and of any order confirming registration must be 
attached to the petition. A copy of a certified copy of an order may be attached 
instead of the original. 

(b) A petition for enforcement of a child-custody determination must state: 

(1) Whether the court that issued the determination identified the juris- 
dictional basis it relied upon in exercising jurisdiction and, if so, what 
the basis was; 

(2) Whether the determination for which enforcement is sought has been 
vacated, stayed, or modified by a court whose decision must be 
enforced under this Article and, if so, identify the court, the case 
number, and the nature of the proceeding; 

(3) Whether any proceeding has been commenced that could affect the 
current proceeding, including proceedings relating to domestic vio- 
lence, protective orders, termination of parental rights, and adoptions 
and, if so, identify the court, the case number, and the nature of the 
proceeding; 

(4) The present physical address of a child and the respondent, if known; 

(5) Whether relief in addition to the immediate physical custody of the 
child and attorneys’ fees is sought, including a request for assistance 
from law enforcement officials and, if so, the relief sought; and 

(6) If the child-custody determination has been registered and confirmed 
under G.S. 50A-305, the date and place of registration. 

(c) Upon the filing of a petition, the court shall issue an order directing the 
respondent to appear in person with or without the child at a hearing and may 
enter any order necessary to ensure the safety of the parties and the child. The 
hearing must be held on the next judicial day after service of the order unless 
that date is impossible. In that event, the court shall hold the hearing on the 
first judicial day possible. The court may extend the date of hearing at the 
request of the petitioner. 

(d) An order issued under subsection (c) must state the time and place of the 
hearing and advise the respondent that at the hearing the court will order that 
the petitioner may take immediate physical custody of the child and the 
payment of fees, costs, and expenses under G.S. 50A-312, and may schedule a 
hearing to determine whether further relief is appropriate, unless the so ult 
dent appears and establishes that: 
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(1) The child-custody determination has not been registered and con- 
firmed under G.S. 50A-305 and that: 
a. The issuing court did not have jurisdiction under Part 2; 
b. The child-custody determination for which enforcement is sought 
has been vacated, stayed, or modified by a court having jurisdic- 


tion to do so under Part 2; 


c. The respondent was entitled to notice, but notice was not given in 
accordance with the standards of G.S. 50A-108 in the proceedings 
before the court that issued the order for which enforcement is 


sought; or 


(2) The child-custody determination for which enforcement is sought was 
registered and confirmed under G.S. 50A-304, but has been vacated, 
stayed, or modified by a court of a state having jurisdiction to do so 


under Part 2. (1999-223, s. 3.) 


OFFICIAL COMMENT 


This section provides the normal remedy that 
will be used in interstate cases: the production 
of the child in a summary, remedial process 
based on habeas corpus. 

The petition is intended to provide the court 
with as much information as possible. Attach- 
ing certified copies of all orders sought to be 
enforced allows the court to have the necessary 
information. Most of the information relates to 
the permissible scope of the court’s inquiry. The 
petitioner has the responsibility to inform the 
court of all proceedings that would affect the 
current enforcement action. Specific mention is 
made of certain proceedings to ensure that they 
are disclosed. A ‘procedure relating to domestic 
violence‘ includes not only protective order pro- 
ceedings but also criminal prosecutions for 
child abuse or domestic violence. 

The order requires the respondent to appear 
at a hearing on the next judicial day. The term 


‘next judicial day’ in this section means the next 
day when a judge is at the courthouse. At the 
hearing, the court will order the child to be 
delivered to the petitioner unless the respon- 
dent is prepared to assert that the issuing State 
lacked jurisdiction, that notice was not given in 
accordance with Section 108, or that the order 
sought to be enforced has been vacated, modi- 
fied, or stayed by a court with jurisdiction to do 
so under Article 2. The court is also to order 
payment of the fees and expenses set out in 
Section 312. The court may set another hearing 
to determine whether additional relief avail- 
able under this state’s law should be granted. 

If the order has been registered and con- 
firmed in accordance with Section 304, the only 
defense to enforcement is that the order has 
been vacated, stayed or modified since the reg- 
istration proceeding by a court with jurisdiction 
to do so under Article 2. 


§ 50A-309. Service of petition and order. 


Except as otherwise provided in G.S. 50A-311, the petition and order must be 
served, by any method authorized by the law of this State, upon respondent 
and any person who has physical custody of the child. (1999-223, s. 3.) 


OFFICIAL COMMENT 


In keeping with other sections of this Act, the 
question of how the petition and order should 
be served is left to local law. 


§ 50A-310. Hearing and order. 


(a) Unless the court issues a temporary emergency order pursuant to G.S. 
50A-204 upon a finding that a petitioner is entitled to immediate physical 
custody of the child, the court shall order that the petitioner may take 
immediate physical custody of the child unless the respondent establishes 


that: 
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(1) The child-custody determination has not been registered and con- 
firmed under G.S. 50A-305 and that: 

a. The issuing court did not have jurisdiction under Part 2; 

b. The child-custody determination for which enforcement is sought 
has been vacated, stayed, or modified by a court of a state having 
jurisdiction to do so under Part 2; or 

c. The respondent was entitled to notice, but notice was not given in 
accordance with the standards of G.S. 50A-108 in the proceedings 
before the court that issued the order for which enforcement is 


sought; or 


(2) The child-custody determination for which enforcement is sought was 
registered and confirmed under G.S. 50A-305 but has been vacated, 
stayed, or modified by a court of a state having jurisdiction to do so 


under Part 2. 


(b) The court shall award the fees, costs, and expenses authorized under 
G.S. 50A-312 and may grant additional relief, including a request for the 
assistance of law enforcement officials, and set a further hearing to determine 
whether additional relief is appropriate. | 

(c) If a party called to testify refuses to answer on the ground that the 
testimony may be self-incriminating, the court may draw an adverse inference 


from the refusal. 


(d) A privilege against disclosure of communications between spouses and a 
defense of immunity based on the relationship of husband and wife or parent 
and child may not be invoked in a proceeding under this Part. (1979, c. 110, s. 


1; 1999-223, s. 3.) 


OFFICIAL COMMENT 


The scope of inquiry for the enforcing court is 
quite limited. Federal law requires the court to 
enforce the custody determination if the issuing 
state’s decree was rendered in compliance with 
the PKPA. 28 U.S.C. § 1738A(a). This Act re- 
quires enforcement of custody determinations 
that are made in conformity with Article 2’s 
jurisdictional rules. 

The certified copy, or a copy of the certified 
copy, of the custody determination entitling the 
petitioner to the child is prima facie evidence of 
the issuing court’s jurisdiction to enter the 
order. If the order is one that is entitled to be 
enforced under Article 2 and if it has been 
violated, the burden shifts to the respondent to 
show that the custody determination is not 
entitled to enforcement. 

It is a defense to enforcement that another 
jurisdiction has issued a custody determination 
that is required to be enforced under Article 2. 
An example is when one court has based its 
original custody determination on the UCCJA 
§ 3(a)(2) [former § 50A-3(a)(2)] (significant 
connections) and another jurisdiction has ren- 
dered an original custody determination based 
on the UCCJA § 3(a)(1) [former § 50A-3(a)(1)] 
(home State). When this occurs, Article 2 of this 
Act, as well as the PKPA, mandate that the 
home state determination be enforced in all 
other States, including the State that rendered 
the significant connections determination. 


Lack of notice in accordance with Section 108 
by a person entitled to notice and opportunity 
to be heard at the original custody determina- 
tion is a defense to enforcement of the custody 
determination. The scope of the defense under 
this Act is the same as the defense would be 
under the law of the State that issued the 
notice. Thus, if the defense of lack of notice 
would not be available under local law if the 
respondent purposely hid from the petitioner, 
took deliberate steps to avoid service of process 
or elected not to participate in the initial pro- 
ceedings, the defense would also not be avail- 
able under this Act. 

There are no other defenses to an enforce- 
ment action. If the child would be endangered 
by the enforcement of a custody or visitation 
order, there may be a basis for the assumption 
of emergency jurisdiction under Section 204 of 
this Act. Upon the finding of an emergency, the 
court issues a temporary order and directs the 
parties to proceed either in the court that is 
exercising continuing jurisdiction over the cus- 
tody proceeding under Section 202, or the court 
that would have jurisdiction to modify the cus- 
tody determination under Section 203. 

The court shall determine at the hearing 
whether fees should be awarded under Section 
312. If so, it should order them paid. The court 
may determine if additional relief is appropri- 
ate, including requesting law enforcement offic- 
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ers to assist the petitioner in the enforcement of 
the order. The court may set a hearing to 
determine whether further relief should be 
granted. 

The remainder of this section is derived from 
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UIFSA § 316 with regard to the privilege of 
self-incrimination, spousal privileges, and im- 
munities. It is included to keep parallel the 
procedures for child support and child custody 
proceedings to the extent possible. 


§ 50A-311. Warrant to take physical custody of child. 


(a) Upon the filing of a petition seeking enforcement of a child-custody 
determination, the petitioner may file a verified application for the issuance of 
a warrant to take physical custody of the child if the child is immediately likely 
to suffer serious physical harm or be removed from this State. 

(b) If the court, upon the testimony of the petitioner or other witness, finds 
that the child is imminently likely to suffer serious physical harm or be 
removed from this State, it may issue a warrant to take physical custody of the 
child. The petition must be heard on the next judicial day after the warrant is 
executed unless that date is impossible. In that event, the court shall hold the 
hearing on the first judicial day possible. The application for the warrant must 
include the statements required by G.S. 50A-308(b). 

(c) A warrant to take physical custody of a child must: 

(1) Recite the facts upon which a conclusion of imminent serious physical 
harm or removal from the jurisdiction is based; 

(2) Direct law enforcement officers to take physical custody of the child 
immediately; and 

(3) Provide for the placement of the child pending final relief. 

(d) The respondent must be served with the petition, warrant, and order 
immediately after the child is taken into physical custody. 

(e) A warrant to take physical custody of a child is enforceable throughout 
this State. If the court finds on the basis of the testimony of the petitioner or 
other witness that a less intrusive remedy is not effective, it may authorize law 
enforcement officers to enter private property to take physical custody of the 
child. If required by exigent circumstances of the case, the court may authorize 
law enforcement officers to make a forcible entry at any hour. 

(f) The court may impose conditions upon placement of a child to ensure the 
appearance of the child and the child’s custodian. (1999-223, s. 3.) 


OFFICIAL COMMENT 


The section provides a remedy for emergency 
situations where there is a reason to believe 
that the child will suffer imminent, serious 
physical harm or be removed from the jurisdic- 
tion once the respondent learns that the peti- 
tioner has filed an enforcement proceeding. If 
the court finds such harm exists, it should 
temporarily waive the notice requirements and 
issue a warrant to take physical custody of the 
child. Immediately after the warrant is exe- 
cuted, the respondent is to receive notice of the 
proceedings. 

The term “harm” cannot be totally defined 
and, as in the issuance of temporary retraining 
orders, the appropriate issuance of a warrant is 
left to the circumstances of the case. Those 
circumstances include cases where the respon- 
dent is the subject of a criminal proceeding as 
well as situations where the respondent is 
secreting the child in violation of a court order, 
abusing the child, a flight risk and other cir- 


cumstances that the court concludes make the 
issuance of notice a danger to the child. The 
court must hear the testimony of the petitioner 
or another witness prior to issuing the warrant. 
The testimony may be heard in person, via 
telephone, or by any other means acceptable 
under local law. The court must State the 
reasons for the issuance of the warrant. The 
warrant can be enforced by law enforcement 
officers wherever the child is found in the State. 
The warrant may authorize entry upon private 
property to pick up the child if no less intrusive 
means are possible. In extraordinary cases, the 
warrant may authorize law enforcement to 
make a forcible entry at any hour. 

The warrant must provide for the placement 
of the child pending the determination of the 
enforcement proceeding. Since the issuance of 
the warrant would not occur absent a risk of 
serious harm to the child, placement cannot be 
with the respondent. Normally, the child would 
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be placed with the petitioner. However, if place- 
ment with the petitioner is not indicated, the 
court can order any other appropriate place- 
ment authorized under the laws of the court’s 
State. Placement with the petitioner may not 
be indicated if there is a likelihood that the 
petitioner also will flee the jurisdiction. Place- 
ment with the petitioner may not be practical if 
the petitioner is proceeding through an attor- 
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ney and is not present before the court. 

This section authorizes the court to utilize 
whatever means are available under local law 
to ensure the appearance of the petitioner and 
child at the enforcement hearing. Such means 
might include cash bonds, a surrender of a 
passport, or whatever the court determines is 
necessary. 


§ 50A-312. Costs, fees, and expenses. 


(a) The court shall award the prevailing party, including a state, necessary 
and reasonable expenses incurred by or on behalf of the party, including costs, 
communication expenses, attorneys’ fees, investigative fees, expenses for 
witnesses, travel expenses, and child care during the course of the proceedings, 
unless the party from whom fees or expenses are sought establishes that the 
award would be clearly inappropriate. 

(b) The court may not assess fees, costs, or expenses against a state unless 
authorized by law other than this Article. (1999-223, s. 3.) 


OFFICIAL COMMENT 


This section is derived from the International 
Child Abduction Remedies Act, 42 U.S.C. 
§ 11607(b)(3). Normally the court will award 
fees and costs against the non-prevailing party. 
Included as expenses are the amount of inves- 
tigation fees incurred by private persons or by 
public officials as well as the cost of child 
placement during the proceedings. 

The non-prevailing party has the burden of 
showing that such an award would be clearly 
inappropriate. Fees and costs may be inappro- 
priate if their payment would cause the parent 
and child to seek public assistance. 

This section implements the policies of Sec- 
tion 8(c) of Pub.L. 96-611 (part of the PKPA) 
which provides that: 

In furtherance of the purposes of section 
1738A of title 28, United States Code [this 
section], as added by subsection (a) of this 


section, State courts are encouraged to — (2) 
award to the person entitled to custody or 
visitation pursuant to a custody determination 
which is consistent with the provisions of such 
section 1738A [this section], necessary travel 
expenses, attorneys’ fees, costs of private inves- 
tigations, witness fees or expenses, and other 
expenses incurred in connection with such cus- 
tody determination.... 

The term “prevailing party” is not given a 
special definition for this Act. Each State will 
apply its own standard. 

Subsection (b) was added to ensure that this 
section would not apply to the State unless 
otherwise authorized. The language is taken 
from UIFSA § 3138 (court may assess costs 
against obligee or support enforcement agency 
only if allowed by local law). 


§ 50A-313. Recognition and enforcement. 


A court of this State shall accord full faith and credit to an order issued by 
another state and consistent with this Article which enforces a child-custody 
determination by a court of another state unless the order has been vacated, 
stayed, or modified by a court having jurisdiction to do so under Part 2. (1979, 
c.110,-s.1; 1999-293. s..3.) 


OFFICIAL COMMENT 


modify enforcement orders issued by other 
States when made consistently with the provi- 
sions of this Act. 


The enforcement order, to be effective, must 
also be enforced by other States. This section 
requires courts of this State to enforce and not 
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Legal Periodicals. — For survey of 1979 
family law, see 58 N.C.L. Rev. 1471 (1980). 
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CASE NOTES 


Editor’s Note. — The cases cited below were 
decided under former § 50A-13. 

State Issuing Order Need Not Have 
Adopted former UCCJA. — States which 
have adopted the former Uniform Child Cus- 
tody Jurisdiction Act must enforce an out-of- 
state custody order which substantially com- 
plies with the terms of the former UCCJA, 
regardless of whether the state issuing the 
order has adopted the former UCCJA. 
Copeland v. Copeland, 68 N.C. App. 276, 314 
S.E.2d 297 (1984). 

To modify a foreign child custody de- 
cree, trial court must detail a substantial 
change in circumstances affecting the welfare 
of the child, unless the court finds that the 
foreign decree was a disciplinary or punitive 
measure. Williams v. Richardson, 53 N.C. App. 


§ 50A-314. Appeals. 


663, 281 S.E.2d 777 (1981), cert. denied, 304 
N.C. 733, 288 S.E.2d 382 (1982). 

Failure to Attempt Service. — Where 
there was no attempt to serve other parent with 
notice of a Tennessee temporary custody hear- 
ing and she in fact never received notice of the 
hearing, the Tennessee court did not act sub- 
stantially in conformity with the former 
UCCJA, and the order made by the Tennessee 
court was jurisdictionally defective. Henson v. 
Henson, 95 N.C. App. 777, 384 S.E.2d 70 
(1989). 

Where the court of another state has not 
properly assumed jurisdiction, the courts of 
this state are not bound to recognize and en- 
force the out-of-state judgment. Brewington v. 
Serrato, 77 N.C. App. 726, 336 S.E.2d 444 
(1985). 


An appeal may be taken from a final order in a proceeding under this Part 
in accordance with expedited appellate procedures in other civil cases. Unless 
the court enters a temporary emergency order under G.S. 50A-204, the 
enforcing court may not stay an order enforcing a child-custody determination 
pending appeal. (1999-223, s. 3.) 


OFFICIAL COMMENT 


The order may be appealed as an expedited 
civil matter. An enforcement order should sot 
be stayed by the court. Provisions for a stay 
would defeat the purpose of having a quick 
enforcement procedure. If there is a risk of 
serious mistreatment or abuse to the child, a 
petition to assume emergency jurisdiction must 
be filed under Section 204. This section leaves 
intact the possibility of obtaining an extraordi- 
nary remedy such as mandamus or prohibition 


from an appellate court to stay the court’s 
enforcement action. In many States, it is not 
possible to limit the constitutional authority of 
appellate courts to issue a stay. However, un- 
less the information before the appellate panel 
indicates that emergency jurisdiction would be 
assumed under Section 204, there is no reason 
to stay the enforcement of the order pending 
appeal. 


§ 50A-315. Role of prosecutor or public official. 


(a) Inacase arising under this Article or involving the Hague Convention on 
the Civil Aspects of International Child Abduction, the prosecutor or other 
appropriate public official may take any lawful action, including resort to a 
proceeding under this Part or any other available civil proceeding to locate a 
poe obtain the return of a child, or enforce a child-custody determination if 
there is: 

(1) An existing child-custody determination; 

(2) Arequest to do so from a court in a pending child-custody proceeding; 

(3) A reasonable belief that a criminal statute has been violated; or 

(4) A reasonable belief that the child has been wrongfully removed or 
retained in violation of the Hague Convention on the Civil Aspects of 
International Child Abduction. 
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(b) A prosecutor or appropriate public official acting under this section acts 
on behalf of the court and may not represent any party. (1999-223) s. 3.) 


OFFICIAL COMMENT 


Sections 315-317 are derived from the recom- 
mendations of the Obstacles Study that urge a 
role for public authorities in civil enforcement 
of custody and visitation determinations. One 
of the basic policies behind this approach is 
that, as is the case with child support, the 
involvement of public authorities will encour- 
age the parties to abide by the terms of the 
court order. The prosecutor usually would be 
the most appropriate public official to exercise 
authority under this section. However, States 
may locate the authority described in the sec- 
tion in the most appropriate public office for 
their governmental structure. The authority 
could be, for example, the Friend of the Court 
Office or the Attorney General. If the parties 
know that prosecutors and law enforcement 
officers are available to help secure the return 
of a child, the parties may be deterred from 
interfering with the exercise of rights estab- 
lished by court order. 

The use of public authorities should provide a 
more effective method of remedying violations 
of the custody determination. Most parties do 
not have the resources to enforce a custody 
determination in another jurisdiction. The 
availability of the prosecutor or other govern- 
ment official as an enforcement agency will 
help ensure that remedies of this Act can be 
made available regardless of income level. In 
addition, the prosecutor may have resources to 
draw on that are unavailable to the average 
litigant. 

The role of the public authorities should 
generally not begin until there is a custody 
determination that is sought to be enforced. 
The Act does not authorize the public authori- 
ties to be involved in the action leading up to 
the making of the custody determination, ex- 
cept when requested by the court, when there is 
a violation the Hague Convention on the Civil 
Aspects of International Child Abduction, or 
when the person holding the child has violated 
a criminal statute. This Act does not mandate 
that the public authorities be involved in all 
cases referred to it. There is only so much time 
and money available for enforcement proceed- 
ings. Therefore, the public authorities eventu- 
ally will develop guidelines to determine which 
cases will receive priority. 

The use of civil procedures instead of, or in 
addition to, filing and prosecuting criminal 
charges enlarges the prosecutor’s options and 
may provide a more economical and less disrup- 


tive means of solving problems of criminal 
abduction and retention. With the use of crim- 
inal proceedings alone, the procedure may be 
inadequate to ensure the return of the child. 
The civil options would permit the prosecutor to 
resolve that recurring and often frustrating 
problem. 

A concern was expressed about whether al- 
lowing the prosecutor to use civil means as a 
method of settling a child abduction violated 
either DR 7-105(A) of the Code of Professional 
Responsibility or Model Rule of Professional 
Responsibility 4.4. Both provisions either ex- 
plicitly or implicitly disapprove of a lawyer 
threatening criminal action to gain an advan- 
tage in a civil case. However, the prohibition 
relates to threats that are solely to gain an 
advantage in a civil case. If the prosecutor has 
a good faith reason for pursuing the criminal 
action, there is no ethical violation. See Com- 
mittee on Legal Ethics v. Printz, 416 S.E: 2d 720 
(W.Va. 1992) (lawyer can threaten to press 
criminal charges against a client’s former em- 
ployee unless employee made restitution). . 

It must be emphasized that the public au- 
thorities do not become involved in the merits 
of the case. They are authorized only to locate 
the child and enforce the custody determina- 
tion. The public authority is authorized by this 
section to utilize any civil proceeding to secure 
the enforcement of the custody determination. 
In most jurisdictions, that would be a proceed- 
ing under this Act. If the prosecutor proceeds 
pursuant to this Act, the prosecutor is subject to 
its provisions. There is nothing in this Act that 
would prevent a State from authorizing the 
prosecutor or other public official to use addi- 
tional remedies beyond those provided in this 
Act. 

The public authority does not represent any 
party to the custody determination. It acts asa 
“friend of the court.” Its role is to ensure that 
the custody determination is enforced. 

Sections 315-317 are limited to cases covered 
by this Act, i.e. interstate cases. However, 
States may, if they wish, extend this part of the 
Act to intrastate cases. 

It should also be noted that the provisions of 
this section relate to the civil enforcement of 
child custody determinations. Nothing in this 
section is meant to detract from the ability of 
the prosecutor to use criminal provisions in 
child abduction cases. 
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§ 50A-316. Role of law enforcement. 


At the request of a prosecutor or other appropriate public official acting 
under G.S. 50A-315, a law enforcement officer may take any lawful action 
reasonably necessary to locate a child or a party and assist a prosecutor or 
appropriate public official with responsibilities under G.S. 50A-315. (1979, c. 
110, s. 1; 1999-223, s. 3.) 


OFFICIAL COMMENT 


This section authorizes law enforcement offi- 
cials to assist in locating a child and enforcing a 
custody determination when requested to do so 
by the public authorities. It is to be read as an 


enabling provision. Whether law enforcement 
officials have discretion in responding to a 
request by the prosecutor or other public official 
is a matter of local law. 


CASE NOTES 


Editor’s Note. — The case cited below was 
decided under former § 50A-20. 

Court erred in authorizing law enforce- 
ment officers to pick up children who were 
residing with petitioner and deliver them to 
respondent in an effort to assist Georgia court 
in enforcing its custody order; while trial court 


could have resorted to traditional contempt 
proceedings, there was no statutory basis for 
invoking the participation of law enforcement 
officers in producing the children. Bhatti v. 
Bhatti, 98 N.C. App. 493, 391 S.E.2d 201 
(1990). 


§ 50A-317. Costs and expenses. 


If the respondent is not the prevailing party, the court may assess against 
the respondent all direct expenses and costs incurred by the prosecutor or 
other appropriate public official and law enforcement officers under G.S. 
50A-315 or G.S. 50A-316. (1999-223, s. 3.) 


OFFICIAL COMMENT 


One of the major problems of utilizing public 
officials to locate children and enforce custody 
and visitation determinations is cost. This sec- 
tion authorizes the prosecutor and law enforce- 
ment to recover costs against the non-prevail- 


ing party. The use of the term “direct” indicates 
that overhead is not a recoverable cost. This 
section cannot be used to recover the value of 
the time spent by the public authorities’ attor- 
neys. 
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Chapter 50B. 


Domestic Violence. 


Sec. Sec. 
50B-1. Domestic violence; definition. 50B-4.1. Violation of valid protective order a 
50B-2. Institution of civil action; motion for misdemeanor. 
emergency relief; temporary or- 50B-4.2. False statement regarding protective 
ders. order a misdemeanor. 
50B-3. (Effective until February 1, 2000) Re- 50B-5. Emergency assistance. 
lief. 50B-6. Construction of Chapter. 
50B-3. (Effective February 1, 2000) Relief. 50B-7. Remedies not exclusive. 
50B-4. (Effective until February 1, 2000) En- 50B-8. Effect upon prosecution for violation of 
forcement of orders. § 14-184 or other offense against 
50B-4. (Effective February 1, 2000) Enforce- public morals. 
ment of orders. 50B-9. Domestic Violence Center Fund. 


§ 50B-1. Domestic violence; definition. 


(a) Domestic violence means the commission of one or more of the following 
acts upon an aggrieved party or upon a minor child residing with or in the 
custody of the aggrieved party by a person with whom the aggrieved party has 
or has had a personal relationship, but does not include acts of self-defense: 

(1) Attempting to cause bodily injury, or intentionally causing bodily 
injury; or 

(2) Placing the aggrieved party or a member of the aggrieved party’s 
family or household in fear of imminent serious bodily injury; or 

(3) Committing any act defined in G.S. 14-27.2 through G.S. 14-27.7. 

(b) For purposes of this section, the term “personal relationship” means a 
relationship wherein the parties involved: 

(1) Are current or former spouses; 

(2) Are persons of opposite sex who live together or have lived together; 

(3) Are related as parents and children, including others acting in loco 
parentis to a minor child, or as grandparents and grandchildren. For 
purposes of this subdivision, an aggrieved party may not obtain an 
order of protection against a child or grandchild under the age of 16; 

(4) Have a child in common; 

(5) Are current or former household members; 

(6) Are persons of the opposite sex who are in a dating relationship or 
have been in a dating relationship. For purposes of this subdivision, a 
dating relationship is one wherein the parties are romantically 
involved over time and on a continuous basis during the course of the 
relationship. A casual acquaintance or ordinary fraternization be- 
tween persons in a business or social context is not a dating relation- 
ship. (1979, c. 561, s. 1; 1985, c. 113, s. 1; 1987, c. 828; 1987 (Reg. Sess., 
1988), c. 893, ss. 1, 3; 1995 (Reg. Sess., 1996), c. 591, s. 1; 1997-471, s. 
et 


Legal Periodicals. — For survey of 1979 For 1997 legislative survey, see 20 Campbell 
family law, see 58 N.C.L. Rev. 1471 (1980). L. Rev. 459. 

For comment, “North Carolina’s Domestic 
Violence Act: Preventing Spouse Abuse?”, see 
17 N.C. Cent. L.J. 82 (1988). 
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§50B-2 


CASE NOTES 


Applicability of Chapter. — This Chapter 
did not become effective until October 1, 1979, 
and applies only to acts of domestic violence 
occurring on or after that date. Story v. Story, 
57 N.C. App. 509, 291 S.E.2d 923 (1982). 

This Chapter is not designed to estab- 
lish alternative grounds for jurisdiction 
over custody disputes apart from those set forth 
in Chapter 50A. Danna v. Danna, 88 N.C. App. 
680, 364 S.E.2d 694, cert. denied, 322 N.C. 479, 
370 S.E.2d 221 (1988). 

Jurisdiction over Custody and Visita- 
tion Rights Is Governed by Chapter 50A. 
— Whenever the relief sought under this Chap- 
ter is a determination of custody or visitation 
rights, the existence of subject matter jurisdic- 
tion over the action is governed by Chapter 
50A, just as it is in any other custody dispute. 
Danna v. Danna, 88 N.C. App. 680, 364 S.E.2d 
694, cert. denied, 322 N.C. 479, 370 S.E.2d 221 
(1988). 

This Chapter does not establish an affir- 
mative duty on the part of law enforce- 
ment agencies to protect victims or threat- 
ened victims of domestic violence upon request; 


its effect is limited to enabling such persons to 
more readily obtain the court’s protection and 
such assistance as any local agency approached 
sees fit to give. Braswell v. Braswell, 98 N.C. 
App. 231, 390 S.E.2d 752, modified on other 
grounds, 330 N.C. 363, 410 S.E.2d 897 (1991). 

Subjective Fear of Imminent Serious 
Bodily Injury — This section imposes a sub- 
jective test, rather than an objective reason- 
ableness test, to determine whether an act of 
domestic violence has occurred. Brandon v. 
Brandon, — N.C. App. —, 513 S.E.2d 589 
(1999). 

Evidence of Imminent Serious Bodily 
Injury — The evidence supported a finding 
that the husband threatened imminent serious 
bodily injury to the wife, where a deputy had to 
stop the husband from entering a rental house 
owned by the parties, the husband threatened 
the wife in the deputies’ presence, and his 
subsequent threat to kill her was relayed to the 
wife. Brandon v. Brandon, — N.C. App. —, 5138 
S.E.2d 589 (1999). 

Cited in State v. Getward, 89 N.C. App. 26, 
365 S.E.2d 209 (1988). 


§ 50B-2. Institution of civil action; motion for emergency 
relief; temporary orders. 


(a) Any person residing in this State may seek relief under this Chapter by 
filing a civil action or by filing a motion in any existing action filed under 
Chapter 50 of the General Statutes alleging acts of domestic violence against 
himself or herself or a minor child who resides with or is in the custody of such 
person. Any aggrieved party entitled to relief under this Chapter may file a 
civil action and proceed pro se, without the assistance of legal counsel. The 
district court division of the General Court of Justice shall have original 
jurisdiction over actions instituted under this Chapter. 

(b) Emergency Relief. — A party may move the court for emergency relief if 
he or she believes there is a danger of serious and immediate injury to himself 
or herself or a minor child. A hearing on a motion for emergency relief, where 
no ex parte order is entered, shall be held after five days’ notice of the hearing 
to the other party or after five days from the date of service of process on the 
other party, whichever occurs first, provided, however, that no hearing shall be 
required if the service of process is not completed on the other party. If the 
party is proceeding pro se and does not request an ex parte hearing, the clerk 
shall set a date for hearing and issue a notice of hearing within the time 
periods provided in this subsection, and shall effect service of the summons, 
complaint, notice, and other papers through the appropriate law enforcement 
agency where the defendant is to be served, upon payment of the required 
service fees. 

(c) Ex Parte Orders. — Prior to the hearing, if it clearly appears to, the court 
from specific facts shown, that there is a danger of acts of domestic violence 
against the aggrieved party or a minor child, the court may enter such orders 
as it deems necessary to protect the aggrieved party or minor children from 
such acts provided, however, that a temporary order for custody ex parte and 
prior to service of process and notice shall not be entered unless the court finds 
that the child is exposed to a substantial risk of bodily injury or sexual abuse. 


364 


§50B-2 CH. 50B. DOMESTIC VIOLENCE §50B-2 


Upon the issuance of an ex parte order under this subsection, a hearing shall 
be held within 10 days from the date of issuance of the order or within seven 
days from the date of service of process on the other party, whichever occurs 
later. If an aggrieved party acting pro se requests ex parte relief, the clerk of 
superior court shall schedule an ex parte hearing with the district court 
division of the General Court of Justice within 72 hours of the filing for said 
relief, or by the end of the next day on which the district court is in session in 
the county in which the action was filed, whichever shall first occur. If the 
district court is not in session in said county, the aggrieved party may contact 
the clerk of superior court in any other county within the same judicial district 
who shall schedule an ex parte hearing with the district court division of the 
General Court of Justice by the end of the next day on which said court division 
is in session in that county. Upon the issuance of an ex parte order under this 
subsection, if the party is proceeding pro se, the Clerk shall set a date for 
hearing and issue a notice of hearing within the time periods provided in this 
subsection, and shall effect service of the summons, complaint, notice, order 
and other papers through the appropriate law enforcement agency where the 
defendant is to be served, upon payment of the required service fees. 

(cl) Ex Parte Orders by Authorized Magistrate. — The chief district court 
judge may authorize a magistrate or magistrates to hear any motions for 
emergency relief ex parte. Prior to the hearing, if the magistrate determines 
that at the time the party is seeking emergency relief ex parte the district court 
is not in session and a district court judge is not and will not be available to 
hear the motion for a period of four or more hours, the motion may be heard by 
the magistrate. If it clearly appears to the magistrate from specific facts shown 
that there is a danger of acts of domestic violence against the aggrieved party 
or a minor child, the magistrate may enter such orders as it deems necessary 
to protect the aggrieved party or minor children from such acts, except that a 
temporary order for custody ex parte and prior to service of process and notice 
shall not be entered unless the magistrate finds that the child is exposed to a 
substantial risk of bodily injury or sexual abuse. An ex parte order entered 
under this subsection shall expire and the magistrate shall schedule an ex 
parte hearing before a district court judge within 72 hours of the filing for relief 
under this subsection, or by the end of the next day on which the district court 
is in session in the county in which the action was filed, whichever occurs first. 
A party who has paid court costs due for seeking an order from the magistrate 
under this subsection shall not be liable for court costs for a hearing before the 
district court judge scheduled and heard pursuant to an order entered by the 
magistrate under this subsection. Ex parte orders entered by the district court 
judge pursuant to this subsection shall be entered and scheduled in accordance 
with subsection (c) of this section. 

(c2) The authority granted to authorized magistrates to award temporary 
child custody to pursuant subsection (cl) of this section and pursuant to G.S. 
50B-3(a)(4) is granted subject to custody rules to be established by the 
supervising chief district judge of each judicial district. 

(d) Pro Se Forms. — The clerk of superior court of each county shall provide 
to pro se complainants all forms which are necessary or appropriate to enable 
them to proceed pro se pursuant to this section. The Clerk shall provide a 
supply of pro se forms to authorized magistrates who shall make the forms 
available to complainants seeking relief under subsection (cl) of this section. 
(1979, c. 561, s. 1; 1985,'c.°1138,-ss.'2, 3: 1987 (Reg. Sess.,- 1988), c. 893, s. 2: 
1989, c. 461, s. 1; 1994, Ex. Sess., c. 4, s. 1; 1997-471, s. 2.) 


Legal Periodicals. — For survey of 1979 For 1997 legislative survey, see 20 Campbell 
family law, see 58 N.C.L. Rev. 1471 (1980). L. Rev. 459. 
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Applied in Smart v. Smart, 59 N.C. App. Cited in Anderson v. Anderson, 101 N.C. 
533, 297 S.E.2d 135 (1982). App. 682, 400 S.E.2d 764 (1991). 

Stated in Braswell v. Braswell, 98 N.C. App. 
231, 390 S.E.2d 752 (1990); Brandon v. Bran- 
don, — N.C. App. —, 513 S.E.2d 589 (1999). 


§ 50B-3. (Effective until February 1, 2000) Relief. 


(a) The court, including magistrates as authorized under G.S. 50B-2(c1), 
may grant any protective order or approve any consent agreement to bring 
about a cessation of acts of domestic violence. The orders or agreements may: 

(1) Direct a party to refrain from such acts; 

(2) Grant to a party possession of the residence or household of the parties 
and exclude the other party from the residence or household; 

(3) Require a party to provide a spouse and his or her children suitable 
alternate housing; 

(4) Award temporary custody of minor children and establish temporary 
visitation rights; 

(5) Order the eviction of a party from the residence or household and 
assistance to the victim in returning to it; 

(6) Order either party to make payments for the support of a minor child 
as required by law; 

(7) Order either party to make payments for the support of a spouse as 
required by law; 

(8) Provide for possession of personal property of the parties; 

(9) Order a party to refrain from doing any or all of the following: 
a. Threatening, abusing, or following the other party, 
b. Harassing the other party, including by telephone, visiting the 

home or workplace, or other means, or 

c. Otherwise interfering with the other party; 

(10) Award costs and attorney’s fees to either party; 

(11) Prohibit a party from purchasing a firearm for a time fixed in the 
order; | 

(12) Order any party the court finds is responsible for acts of domestic 
violence to attend and complete an abuser treatment program if the 
program is available within a reasonable distance of that party’s 
residence and is approved by the Department of Administration; and 

(13) Include any additional prohibitions or requirements the court deems 
necessary to protect any party or any minor child. 

(b) Protective orders entered or consent orders approved pursuant to this 
Chapter shall be for a fixed period of time not to exceed one year. Upon 
application of the aggrieved party, a judge may renew the original or any 
succeeding order for up to one additional year. Protective orders entered or 
consent orders approved shall not be mutual in nature except where both 
parties file a claim and the court makes detailed findings of fact indicating that 
both parties acted as aggressors, that neither party acted primarily in 
self-defense, and that the right of each party to due process is preserved. 

(c) Acopy of any order entered and filed under this Article shall be issued to 
each party. In addition, a copy of the order shall be issued to and retained by 
the police department of the city of the victim’s residence. If the victim does not 
reside in a city or resides in a city with no police department, copies shall be 
issued to and retained by the sheriff, and the county police department, if any, 
of the county in which the victim resides. 

(d) The sheriff of the county where a domestic violence order is entered shall 
provide for immediate entry of the order onto the Division of Criminal 
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§ 50B-3 is set out twice. See notes. 


Information Network and shall provide for access of such orders to magistrates 
on a 24-hour-a-day basis. Modifications of the order shall also be entered. 
(1979, c. 561, s. 1; 1985, c. 463; 1994, Ex. Sess., c. 4, s. 2; 1995, c. 527, s. 1; 1995 


(Reg. Sess., 1996), c. 591, s. 2; c. 742, s. 42.1.) 


Section Set Out Twice. — The section 


above is effective until February 1, 2000. For 


the section as amended effective February 1, 
2000, see the following section, also numbered 
§ 50B-3. 


Legal Periodicals. — For survey of 1979 
family law, see 58 N.C.L. Rev. 1471 (1980). 


CASE NOTES 


Domestic violence protective order im- 
properly issued — The court’s findings of fact 
did not support its conclusion of law that an act 
of domestic violence had occurred, where the 
court found that the husband had threatened 
the wife with immediate serious bodily injury, 
but no acts of domestic violence had been 
shown of which the court could bring about a 
cessation. Brandon v. Brandon, — N.C. App. —, 
513 S.E.2d 589 (1999). 

Evidence indicating that the former wife en- 
tered the former husband’s trailer and spilled 
pasta and spices on the floor did not support the 


conclusion that domestic violence occurred to 
support issuance of a domestic violence protec- 
tive order. Price v. Price, — N.C. App. —, 514 
S.E.2d 553 (1999). 

Stated in Story v. Story, 57 N.C. App. 509, 
291 S.E.2d 923 (1982); Benfield v. Pilot Life Ins. 
Co., 82 N.C. App. 293, 346 S.E.2d 283 (1986); 
Braswell v. Braswell, 98 N.C. App. 231, 390 
S.E.2d 752, modified on other grounds, 330 
N.C. 368, 410 S.E.2d 897 (1991). 

Cited in Brandon v. Brandon, — N.C. App. 
—, 513 S.E.2d 589 (1999). 


§ 50B-3. (Effective February 1, 2000) Relief. 


(a) The court, including magistrates as authorized under G.S. 50B-2(c1), 
may grant any protective order or approve any consent agreement to bring 
about a cessation of acts of domestic violence. T’he orders or agreements may: 

(1) Direct a party to refrain from such acts; 

(2) Grant to a party possession of the residence or household of the parties 

and exclude the other party from the residence or household; 

(3) Require a party to provide a spouse and his or her children suitable 
alternate housing; 

(4) Award temporary custody of minor children and establish temporary 

visitation rights; 

(5) Order the eviction of a party from the residence or household and 
assistance to the victim in returning to it; 

(6) Order either party to make payments for the support of a minor child 
as required by law; 

(7) Order either party to make payments for the support of a spouse as 
required by law; 

(8) Provide for possession of personal property of the parties; 

(9) Order a party to refrain from doing any or all of the following: 
a. Threatening, abusing, or following the other party, 
b. Harassing the other party, including by telephone, visiting the 

home or workplace, or other means, or 

c. Otherwise interfering with the other party; 

(10) Award costs and attorney’s fees to either party; 

Cr route a party from purchasing a firearm for a time fixed in the 
order; 

(12) Order any party the court finds is responsible for acts of domestic 
violence to attend and complete an abuser treatment program if the 
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§ 50B-3 is set out twice. See notes. 


program is available within a reasonable distance of that party’s 
residence and is approved by the Department of Administration; and 

(13) Include any additional prohibitions or requirements the court deems 
necessary to protect any party or any minor child. 

(b) Protective orders entered or consent orders approved pursuant to this 
Chapter shall be for a fixed period of time not to exceed one year. Upon 
application of the aggrieved party, a judge may renew the original or any 
succeeding order for up to one additional year. Protective orders entered or 
consent orders approved shall not be mutual in nature except where both 
parties file a claim and the court makes detailed findings of fact indicating that 
both parties acted as aggressors, that neither party acted primarily in 
self-defense, and that the right of each party to due process is preserved. 

(c) Acopy of any order entered and filed under this Article shall be issued to 
each party. In addition, a copy of the order shall be issued promptly to and 
retained by the police department of the city of the victim’s residence. If the 
victim does not reside in a city or resides in a city with no police department, 
copies shall be issued promptly to and retained by the sheriff, and the county 
police department, if any, of the county in which the victim resides. 

(d) The sheriff of the county where a domestic violence order is entered shall 
provide for prompt entry of the order into the National Crime Information 
Center registry and shall provide for access of such orders to magistrates on a 
24-hour-a-day basis. Modifications, terminations, and dismissals of the order 
shall also be promptly entered. (1979, c. 561, s. 1; 1985, c. 463; 1994, Ex. Sess., 
c. 4, s. 2; 1995, c. 527, s. 1; 1995 (Reg. Sess., 1996), c. 591, s. 2; c. 742, s. 42.1; 


1999-23, s. 1.) 


Section Set Out Twice. — The section 
above is effective February 1, 2000. For the 
section as in effect until February 1, 2000, see 
the preceding section, also numbered § 50B-3. 

Editor’s Note. — Session Laws 1999-23, s. 
8, provides that the amendments made by ss. 1 
and 2 of that act become effective February 1, 
2000, only if funds are received by federal grant 
to implement those sections. The State Revisor 
of Statutes was informed that funds were re- 
ceived. 

Effect of Amendments. — Session Laws 


1999-23, s. 1 added “promptly” following “is- 
sued” twice in subsection (c); and, in subsection 
(d), substituted “prompt entry of the order into 
the National Crime Information Center regis- 
try” for “immediate entry of the order onto the 
Division of Criminal Information Network” in 
the first sentence, and substituted “Modifica- 
tions, terminations, and dismissals of the order 
shall also be promptly” for “Modifications of the 
order shall also be” in the second sentence. See 
editor’s note for contingency and effective date. 


§ 50B-4. (Effective until February 1, 2000) Enforcement of 
orders. 


(a) A party may file a motion for contempt for violation of any order entered 
pursuant to this Chapter. Said party may file and proceed with such motion pro 
se, using forms provided by the clerk of superior court or a magistrate 
authorized under G.S. 50B-2(cl). Upon the filing pro se of a motion for 
contempt under this subsection, the clerk, or the authorized magistrate, if the 
facts show clearly that there is danger of acts of domestic violence against the 
aggrieved party or a minor child and the motion is made at a time when the 
clerk is not available, shall schedule and issue notice of a show cause hearing 
with the district court division of the General Court of Justice at the earliest 
possible date pursuant to G.S. 5A-23. The Clerk, or the magistrate in the case 
of notice issued by the magistrate pursuant to this subsection, shall effect 
service of the motion, notice, and other papers through the appropriate law 
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§ 50B-4 is set out twice. See notes. 


enforcement agency where the defendant is to be served, upon payment of the 
required service fees. 

(b) A law-enforcement officer shall arrest and take a person into custody 
without a warrant or other process if the officer has probable cause to believe 
that the person has violated a court order excluding the person from the 
residence or household occupied by a victim of domestic violence or directing 
the person to refrain from doing any or all of the acts specified in GS. 
50B-3(a)(9), and if the victim, or someone acting on the victim’s behalf, 
presents the law-enforcement officer with a copy of the order or the officer 
determines that such an order exists, and can ascertain the contents thereof, 
through phone, radio or other communication with appropriate authorities. 
Nothing in this section shall prohibit a law-enforcement officer from securing 
a warrant for the arrest of a person who is subject to warrantless arrest. The 
person arrested shall be brought before the appropriate district court judge at 
the earliest time possible to show cause why he or she should not be held in 
civil or criminal contempt for violation of the order. The person arrested shall 
be entitled to be released under the provisions of Article 26, Bail, of Chapter 
15A of the General Statutes. 

(c) Valid protective orders entered pursuant to this section shall be enforced 
by all North Carolina law-enforcement agencies without further order of the 
court. 

(d) Valid protective orders entered by the courts of another state or Indian 
tribe shall be accorded full faith and credit by the courts of North Carolina and 
shall be enforced by the law-enforcement agencies of North Carolina. (1979, c. 
561,-s. 1; 1985,:c:. 113, s.-4;1987, c. 739, s..6;,1989, c. 461, 5,2: 1994, Ex. Sess., 
c. 4, s. 3; 1995 (Reg. Sess., 1996), c. 591, s. 3.) 


Section Set Out Twice. — The section 
above is effective until February 1, 2000. For 
the section as amended effective February 1, 
2000, see the following section, also numbered 


the coded bill drafting format provided by 
§ 120-20.1. It has been set out in the form 
above at the direction of the Revisor of Stat- 
utes. 


§ 50B-4. 
Editor’s Note. — Subsection (b) was 
amended by Session Laws 1987, c. 739, s. 6, in 


Legal Periodicals. — For survey of 1979 
family law, see 58 N.C.L. Rev. 1471 (1980). 


CASE NOTES 


Stated in Braswell v. Braswell, 98 N.C. App. 
231, 390 S.E.2d 752 (1990). 


§ 50B-4. encoun February 1, 2000) Enforcement of or- 
ers. 


(a) Aparty may file a motion for contempt for violation of any order entered 
pursuant to this Chapter. This party may file and proceed with that motion pro 
se, using forms provided by the clerk of superior court or a magistrate 
authorized under G.S. 50B-2(cl). Upon the filing pro se of a motion for 
contempt under this subsection, the clerk, or the authorized magistrate, if the 
facts show clearly that there is danger of acts of domestic violence against the 
aggrieved party or a minor child and the motion is made at a time when the 
clerk is not available, shall schedule and issue notice of a show cause hearing 
with the district court division of the General Court of Justice at the earliest 
possible date pursuant to G.S. 5A-23. The Clerk, or the magistrate in the case 
of notice issued by the magistrate pursuant to this subsection, shall effect 
service of the motion, notice, and other papers through the appropriate law 
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enforcement agency where the defendant is to be served, upon Payment of the 
required service fees. 

(b) Repealed by Session Laws 1999-23, s. 2, effective Rebeieiy 1, 2000. 

(c) Avalid protective order entered pursuant to this section shall be enforced 
by all North Carolina law enforcement agencies without further order of the 
court. 

(d) A valid protective order entered by the courts of another state or the 
courts of an Indian tribe shall be accorded full faith and credit by the courts of 
North Carolina whether or not the order has been registered and shall be 
enforced by the courts and the law enforcement agencies of North Carolina as 
if it were an order issued by a North Carolina court. In determining the 
validity of an out-of-state order for purposes of enforcement, a law enforcement 
officer may rely upon a copy of the protective order issued by another state or 
the courts of an Indian tribe that is provided to the officer and on the statement 
of a person protected by the order that the order remains in effect. Even though 
registration is not required, a copy of a protective order may be registered in 
North Carolina by filing with the clerk of superior court in any county a copy 
of the order and an affidavit by a person protected by the order that to the best 
of that person’s knowledge the order is presently in effect as written. Notice of 
the registration shall not be given to the defendant. Upon registration of the 
order, the clerk shall promptly forward a copy to the sheriff of that county. 
Unless the issuing state has already entered the order, the sheriff shall provide 
for prompt entry of the order into the National Crime Information Center 
registry pursuant to G.S. 50B-3(d). 

(e) Upon application or motion by a party to the court, the court shall 
determine whether an out-of-state order remains in full force and effect. (1979, 
c. 561, s. 1; 1985, c. 113, s. 4; 1987, c. 739, s. 6; 1989, c. 461, s. 2; 1994, Ex. Sess., 
c. 4, s. 3; 1995 (Reg. Sess., 1996), 591, S. 3: 1999- 23, 8. au) 


Section Set Out Twice. — The section 
above is effective February 1, 2000. For the 
section as in effect until February 1, 2000, see 
the preceding section, also numbered § 50B-4. 

Editor’s Note. — Session Laws, 1999-23, s. 
8, provides that the amendments made by ss. 1 
and 2 of that act become effective February 1, 
2000, only if funds are received by federal grant 
to implement those sections. The State Revisor 
of Statutes was informed that funds were re- 
ceived. 

Effect of Amendments. — Session Laws 


1999-23, s. 2, in the second sentence in subsec- 
tion (a), substituted “This” for “Said” and “that” 
for “such”; repealed subsection (b) pertaining to 
an officer’s right to take a person into custody 
without a warrant if the officer has probable. 
cause to believe that the person has violated a 
court order; in subsection (c), inserted “A” be- 
fore “valid” and substituted “order” for “orders”; 
rewrote subsection (d); added subsection (e); 
and made stylistic changes. See editor’s note for 
contingency and effective date. 


§ 50B-4.1. Violation of valid protective order a misde- 
meanor. 


(a) A person who knowingly violates a valid protective order entered 
pursuant to this Chapter or by the courts of another state or the courts of an 
Indian tribe shall be guilty of a Class Al misdemeanor. 

(b) A law enforcement officer shall arrest and take a person into custody 
without a warrant or other process if the officer has probable cause to believe 
that the person knowingly has violated a valid protective order excluding the 
person from the residence or household occupied by a victim of domestic 
violence or directing the person to refrain from doing any or all of the acts 
specified in G.S. 50B-3(a)(9). 
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(c) When a law enforcement officer makes an arrest under this section 
without a warrant, and the party arrested contests that the out-of-state order 
or the order issued by an Indian court remains in full force and effect, the party 
arrested shall be promptly provided with a copy of the information applicable 
to the party which appears on the National Crime Information Center registry 
by the sheriff of the county in which the arrest occurs. (1997-471, s. 3; 


1997-456, s. 27; 1999-23, s. 4.) 


Editor’s Note. — Session Laws 1997-471, s. 
3, enacted this section as § 50B-4A. It has been 
redesignated as § 50B-4.1 pursuant to Session 
Laws 1997-456, s. 27 which authorized the 
Revisor of Statutes to renumber or reletter 
sections and parts of sections having a number 
or letter designation that is incompatible with 


the General Assembly’s computer database. 

Effect of Amendments. — Session Laws 
1999-23, s. 4, effective December 1, 1999, des- 
ignated the former section as subsection (a) and 
inserted “or by the courts of another state or the 
courts of an Indian tribe” therein; and added 
subsections (b) and (c). 


§ 50B-4.2. False statement regarding protective order a 
misdemeanor. 


A person who knowingly makes a false statement to a law enforcement 
agency or officer that a protective order entered pursuant to this Chapter or by 
the courts of another state or Indian tribe remains in effect shall be guilty of 
a Class 2 misdemeanor. (1999-238, s. 5.) 


Editor’s Note. — Session Laws 1999-23, s. 
8, made this section effective December 1, 1999. 


§ 50B-5. Emergency assistance. 


(a) Aperson who alleges that he or she or a minor child has been the victim 
of domestic violence may request the assistance of a local law enforcement 
agency. The local law enforcement agency shall respond to the request for 
assistance as soon as practicable. The local law enforcement officer responding 
to the request for assistance may take whatever steps are reasonably neces- 
sary to protect the complainant from harm and may advise the complainant of 
sources of shelter, medical care, counseling and other services. Upon request 
by the complainant and where feasible, the law enforcement officer may 
transport the complainant to appropriate facilities such as hospitals, magis- 
trates’ offices, or public or private facilities for shelter and accompany the 
complainant to his or her residence, within the jurisdiction in which the 
request for assistance was made, so that the complainant may remove food, 
clothing, medication and such other personal property as is reasonably 
necessary to enable the complainant and any minor children who are presently 
in the care of the complainant to remain elsewhere pending further proceed- 
ings. 

(b) In providing the assistance authorized by subsection (a), no officer may 
be held criminally or civilly liable on account of reasonable measures taken 
under authority of subsection (a). (1979, c. 561, s. 1; 1985, c. 113, s. 5; 1999-23, 
s. 6.) 


Effect of Amendments. — Session Laws 
1999-23, s. 6, effective December 1, 1999, in 
subsection (a), deleted a proviso at the end of 
the second sentence pertaining to a law en- 
forcement agency’s response in instances of 
multiple complaints, substituted “may” for “is 
authorized to” twice in the third sentence and 


once in the fourth Sentence; and made minor 
stylistic changes. 
Legal Periodicals. — For survey of 1979 
family law, see 58 N.C.L. Rev. 1471 (1980). 
For article, “Litigating Police Misconduct 
Claims in North Carolina,” see 19 N.C. Cent. 
Pris. 1991): 
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CASE NOTES 


Subsection (b) Not a Directive. — The 
provision of subsection (b) absolving officers 
from liability if reasonable measures are taken 


measures. Braswell v. Braswell, 98 N.C. App. 
231, 390 S.E.2d 752, modified on other grounds, 
330 N.C. 363, 410 S.E.2d 897 (1991). 


cannot be construed as a directive to take such 


§ 50B-6. Construction of Chapter. 


This Chapter shall not be construed as granting a status to any person for 
any purpose other than those expressly stated herein. This Chapter shall not 
be construed as relieving any person or institution of the duty to report to the 
department of social services, as required by G.S. 7B-301, if the person or 
institution has cause to suspect that a juvenile is abused or neglected. (1979, 


6°61, §.015)1985,-¢.113,-s,,6; 1998-202,.8. 135). 


Editor’s Note. — Session Laws 1998-202, s. 
36 contains a severability clause. 


Effect of Amendments. — The 1998 


amendment, effective July 1, 1999, and appli- 
cable to acts committed on or after that date, 
substituted “G.S. 7B-301” for “G.S. 7A-543”. 


CASE NOTES 


Marital Status Not Changed. — The leg- 
islature obviously did not intend for protective 
orders under this Chapter to change marital 
status. Benfield v. Pilot Life Ins. Co., 82 N.C. 
App. 298, 346 S.E.2d 283 (1986). 

Wife who had obtained a temporary protec- 
tive order under this Chapter containing find- 
ings that husband had physically assaulted 
wife, ordering him to vacate and not return to 


possession and full use of the home to wife was 
not legally separated at the time of her hus- 
band’s death, for purposes of insurance policy 
providing benefits upon the death of husband 
unless they were legally separated. Benfield v. 
Pilot Life Ins. Co., 82 N.C. App. 293, 346 S.E.2d 
283 (1986). 

Quoted in Braswell v. Braswell, 98 N.C. App. 
231, 390 S.E.2d 752 (1990). 


the family residence, and granting exclusive 


§ 50B-7. Remedies not exclusive. 


The remedies provided by this Chapter are not exclusive but are additional 
to remedies provided under Chapter 50 and elsewhere in the General Statutes. 
(1979, c. 561,"s. 13) 


CASE NOTES 


Stated in Braswell v. Braswell, 98 N.C. App. 
231, 390 S.E.2d 752 (1990). 


§ 50B-8. Effect upon prosecution for violation of § 14-184 
or other offense against public morals. 


The granting of a protective order, approval of a consent agreement, 
prosecution for violation of this Chapter, or the granting of any other relief or 
the institution of any other enforcement proceedings under this Chapter shall 
not be construed to afford a defense to any person or persons charged with 
fornication and adultery under G.S. 14-184 or charged with any other offense 
against the public morals; and prosecution, conviction, or prosecution and 
conviction for violation of any provision of this Chapter shall not be a bar to 
prosecution for violation of G.S. 14-184 or of any other statute defining an 
offense or offenses against the public morals. (1979, c. 561, s. 1.) 
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Cross References. — For similar provision 
applicable to domestic criminal trespass, see 
§ 14-134.3. 


CASE NOTES 


Stated in Braswell v. Braswell, 98 N.C. App. 
231, 390 S.E.2d 752 (1990). 


§ 50B-9. Domestic Violence Center Fund. 


The Domestic Violence Center Fund is established within the State Trea- 
sury. The fund shall be administered by the Department of Administration, 
North Carolina Council for Women, and shall be used to make grants to centers 
for victims of domestic violence and to The North Carolina Coalition Against 
Domestic Violence, Inc. This fund shall be administered in accordance with the 
provisions of the Executive Budget Act. The Department of Administration 
shall make quarterly grants to each eligible domestic violence center and to 
The North Carolina Coalition Against Domestic Violence, Inc. Each grant 
recipient shall receive the same amount. To be eligible to receive funds under 
this section, a domestic violence center must meet the following requirements: 

(1) It shall have been in operation on the preceding July 1 and shall 
continue to be in operation. 

(2) It shall offer all of the following services: a hotline, transportation 
services, community education programs, daytime services, and call 
forwarding during the night and it shall fulfill other criteria estab- 
lished by the Department of Administration. 

(3) It shall be a nonprofit corporation or a local governmental entity. 
(1991, c. 693, s. 3; 1991 (Reg. Sess., 1992), c. 988, s. 1.) 


Editor’s Note. — Session Laws 1993 (Reg. Capital Improvements Appropriations Act of 
Sess., 1994), c. 769, s. 2 provides: “This act shall 1994.’” 
be known as ‘The Current Operations and 
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Chapter 51. 


Marriage. 


Article 1. 


General Provisions. 


Sec. 

51-1. Requisites of marriage; solemnization. 

51-1.1. Certain marriages performed by minis- 
ters of Universal Life Church val- 
idated. 

51-1.2. Marriages between persons of the same 
gender not valid. 

51-2. Capacity to marry. 

51-3. Want of capacity; void and voidable mar- 
riages. 

51-3.1. Interracial marriages validated. 

51-4. Prohibited degrees of kinship. 

51-5. Marriages between slaves validated. 


Article 2. 


Marriage Licenses. 


51-6. Solemnization without license unlawful. 


Sec. 

51-7. Penalty for solemnizing without license. 

51-8. License issued by register of deeds. 

51-8.1 through 51-14. [Repealed.] 

51-15. Obtaining license by false representa- 
tion misdemeanor. 

51-16. Form of license. 

51-17. Penalty for issuing license unlawfully. 

51-18. Record of licenses and returns; originals 
filed. 

51-18.1. Correction of errors in names in appli- 
cation or license; amendment of 
names in application or license. 

51-19. Penalty for failure to record. 

51-20. [Repealed.] 

51-21. Issuance of delayed marriage certifi- 
cates. 


ARTICLE 1. 


General Provisions. 


§ 51-1. Requisites of marriage; solemnization. 


The consent of a male and female person who may lawfully marry, presently 
to take each other as husband and wife, freely, seriously and plainly expressed 
by each in the presence of the other, and in the presence of an ordained 
minister of any religious denomination, minister authorized by his church, or 
of a magistrate, and the consequent declaration by such minister or officer that 
such persons are husband and wife, shall be a valid and sufficient marriage: 
Provided, that the rite of marriage among the Society of Friends, according to 
a form and custom peculiar to themselves, shall not be interfered with by the 
provisions of this Chapter: Provided further, that marriages solemnized and 
witnessed by a local spiritual assembly of the Baha’is, according to the usage 
of their religious community, shall be valid; provided further, marriages 
solemnized before March 9, 1909, by ministers of the gospel licensed, but not 
ordained, are validated from their consummation. (1871-2, c. 193, s. 3; Code, s. 
1812; Rev., s. 2081; 1908, c. 47; 1909, c. 704, s. 2; c. 897; C.S., s. 2493; 1945, c. 
God 1900S GC, LOZ nO Le CLL POD, Suv cOs, LAGLE Cine Sn ides 


Local Modification. — Bertie: 1951, c. 852; Effect of Amendments. — The 1998 


town of Sparta: 1969, c. 1020. 

Cross References. — As to divorce and 
alimony, see Chapter 50. As to powers and 
liabilities of married persons, see § 52-1 et seq. 

Editor’s Note. — Session Laws 1998-120, s. 
3, provides: “Section 2 of this act shall apply 
only to district court judges, who were formerly 
assistant district attorneys of the Thirteenth 
Judicial District, and shall expire on July 31, 
1999.” 


amendment, effective August 27, 1998, inserted 
“district court judge or” preceding “magistrate.” 

Legal Periodicals. — For article on com- 
mon-law marriage in North Carolina, see 16 
N.C.L. Rev. 259 (1938). 

For comment on the enforceability of marital 
contracts, see 47 N.C.L. Rev. 815 (1969). 

For article, “An Evolutionary Consideration 
of the Marriage Formalities of Licensure and 
Solemnization in Contemporary English and 
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North Carolinian Statutory Law,” see 10 N.C. 
Cent. L.J. 1 (1978). 

For note on constitutional law and an illegit- 
imate child’s paternal inheritance rights, see 16 
Wake Forest L. Rev. 205 (1980). 


CH. 51. MARRIAGE 


§51-1 


For survey of 1980 family law, see 59 N.C.L. 
Rev. 1194 (1981), 


CASE NOTES 


As to history of marriage laws, see State 
v. Bray, 35 N.C. 289 (1852); State v. Parker, 106 
N.C. 711, 11 S.E. 517 (1890); State v. Wilson, 
121 N.C. 650, 28 S.E. 416 (1897). 

There is no such thing as marriage sim- 
ply by consent in this State. State v. Samuel, 
19 N.C. 177 (1836); State v. Patterson, 24 N.C. 
346 (1842); State v. Bray, 35 N.C. 289 (1852); 
Cooke v. Cooke, 61 N.C. 583 (1868); State v. 
Parker, 106 N.C. 711, 11 S.E. 517 (1890); State 
v. Melton, 120 N.C. 591, 26 S.E. 933 (1897); 
State v. Wilson, 121 N.C. 650, 28 S.E. 416 
(1897); State v. Alford, 298 N.C. 465, 259 S.E.2d 
242 (1979); State v. Lynch, 301 N.C. 479, 272 
S.E.2d 349 (1980). 

Essentials of This Section Must Be Fol- 
lowed. — While consent is essential to mar- 
riage in this State, it is not the only essential, 
but it must be acknowledged in the manner and 
before some person prescribed by this section. 
State v. Wilson, 121 N.C. 650, 28 S.E. 416 
(1897); State v. Lynch, 301 N.C. 479, 272 S.E.2d 
349 (1980). 

When Marriage Is Complete. — Marriage 
is in law complete when parties able to contract 
and willing to contract have actually contracted 
to be man and wife, in the forms and with the 
solemnities required by law. Consummation by 
carnal knowledge is not necessary to its valid- 
ity. State v. Patterson, 24 N.C. 346 (1842). 

A valid marriage must be solemnized in 
the presence of one of three persons: (1) an 
ordained minister of any religious denomina- 
tion; (2) a minister authorized by his church; or 
(3) a magistrate. State v. Lynch, 46 N.C. App. 
608, 265 S.E.2d 491, rev'd on other grounds, 
301 N.C. 479, 272 S.E.2d 349 (1980). 

Instructions Defining “Church” and “Re- 
ligious Denomination” Properly Refused. 
— Ina bigamy prosecution in which the crucial 
determination was whether the person before 
whom a purported prior marriage of defendant 
was solemnized was an ordained minister of 
any religious denomination or a minister au- 
thorized by his church, the determination of 
whether there was a church or a religious 
denomination was not for the jury, since it was 
a matter of ecclesiastical law, and the trial 
court properly refused to give defendant’s re- 
quested instructions defining “church” and “re- 
ligious denomination.” State v. Lynch, 46 N.C. 
App. 608, 265 S.E.2d 491, rev’d on other 
grounds, 301 N.C. 479, 272 S.E.2d 349 (1980). 

Mail-Order Minister Not Qualified to 


Perform Valid Ceremony. — A ceremony 
solemnized by a Roman Catholic layman in the 
mail order business, who bought for $10.00 a 
mail order certificate giving him “credentials of 
minister” in the Universal Life Church, Inc., 
was not a ceremony of marriage to be recog- 
nized for purposes of a bigamy prosecution in 
this State. State v. Lynch, 301 N.C. 479, 272 
S.E.2d 349 (1980). But see § 51-1.1. 

For case in which church elder was held 
an ordained minister, authorized to cele- 
brate the rites of matrimony, see State v. 
Parker, 106 N.C. 711, 11 S.E. 517 (1890). 

Impersonation of Minister. — A private 
citizen who impersonates an ordained minister 
and, with the consent of the parties, solemnizes 
a marriage between a man and woman is not 
guilty of any criminal offense known to the 
common or statute law. State v. Brown, 119 
N.C. 825, 25 S.E. 820 (1896). 

Evidence of Marriage by Jusiice of 
Peace. — It is sufficient evidence of a marriage 
that it was solemnized by one in the known 
enjoyment of the office of justice of the peace, 
and acting as such. His commission need not be 
produced. State v. Robbins, 28 N.C. 23, 44 Am. 
Dec. 64 (1845). 

A marriage procured by force or fraud is 
void ab initio, and may be treated as null by 
every court in which its validity may be inci- 
dentally drawn in question. Scroggins v. 
Scroggins, 14 N.C. 535 (1832). 

But a marriage contracted while under 
arrest for seduction is not contracted un- 
der duress. State v. Davis, 79 N.C. 603 (1878). 

Sham Marriage a Nullity. — A marriage 
pretendedly celebrated before an unauthorized 
person is a nullity and not capable of being 
legalized by consent. State v. Wilson, 121 N.C. 
650, 28 S.E. 416 (1897). 

Indian Custom Held Not a Valid Mar- 
riage. — There is but one law of marriage for 
all the residents of this State. Hence cohabita- 
tion between an Indian man and woman ac- 
cording to the customs of their tribe, by which 
the parties are at liberty to dissolve the connec- 
tion at pleasure, does not constitute a mar- 
riage. State v. Ta-cha-na-tah, 64 N.C. 614 
(1870). 

Legislature May Dispense With Formal- 
ity. — The substance of marriage, the consent 
of the parties, existing, it was as clearly within 
the power of the legislature to dispense with 
any particular formality as it was to prescribe 
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such. State v. Whitford, 86 N.C. 636 (1882). 

Validation by Retroactive Legislation. — 
It is competent for the legislature by retrospec- 
tive legislation to give validity to a marriage 
which is invalid by reason of the nonobservance 
of some solemnity required by statute. It is 
otherwise where such marriage is a nullity. 
Cooke v. Cooke, 61 N.C. 583 (1868). 

Wife Need Not Use Husband’s Surname. 


ART. 1. GENERAL PROVISIONS 


§51-2 


— There is no statutory requirement in this 
State that a married woman use her husband’s 
surname. In re Mohlman, 26 N.C. App. 220, 216 
S.E.2d 147 (1975). 

Applied in State v. Woodruff, 99 N.C. App. 
107, 392 S.E.2d 434 (1990). 

Cited in Western Conference of Original 
Free Will Baptists v. Creech, 256 N.C. 128, 123 
S.E.2d 619 (1962). 


§ 51-1.1. Certain marriages performed by ministers of 
Universal Life Church validated. 


Any marriages performed by ministers of the Universal Life Church prior to 
July 3, 1981, are validated, unless they have been invalidated by a court of 
competent jurisdiction, provided that all other requirements of law have been 
met and the marriages would have been valid if performed by an official 
authorized by law to perform wedding ceremonies. (1981, c. 797.) 


CASE NOTES 


Where marriage was never invalidated, 
this section applied to validate it. The net effect 
of this section was to render the marriage valid 
from its inception, as it was voidable, rather 


than void. Fulton v. Vickery, 73 N.C. App. 382, 
326 S.E.2d 354, cert. denied, 313 N.C. 599, 332 
S.E.2d 178 (1985). 


§ 51-1.2. Marriages between persons of the same gender 


not valid. 


Marriages, whether created by common law, contracted, or performed 
outside of North Carolina, between individuals of the same gender are not 
valid in North Carolina. (1995 (Reg. Sess., 1996), c. 588, s. 1.) 


Editor’s Note. — Session Laws 1995 (Reg. 
Sess., 1996), c. 588, s. 2, made this section 
effective upon ratification. The Act was ratified 
June 20, 1996. 


Legal Periodicals. — For article, “Distinc- 
tions of Form or Substance: Monogamy, Polyg- 
amy and Same-Sex Marriage,” see 75 N.C.L. 
Rev. 1501 (1997). 


§ 51-2. Capacity to marry. 


(a) All unmarried persons of 18 years, or older, may lawfully marry, except 
as hereinafter forbidden. In addition, persons over 16 years of age and under 
18 years of age may marry, and the register of deeds may issue a license for 
such marriage, only after there shall have been filed with the register of deeds 
a written consent to such marriage, said consent having been signed by the 
appropriate person as follows: 

(1) By the father if the male or female child applying to marry resides 
with his or her father, but not with his or her mother; 

(2) By the mother if the male or female child applying to marry resides 
with his or her mother, but not with his or her father; 

(3) By either the mother or father, without preference, if the male or 
Se child applying to marry resides with his or her mother and 

ather; . 

(4) By a person, agency, or institution having legal custody, standing in 
loco parentis, or serving as guardian of such male or female child 
applying to marry. 

Such written consent shall not be required for an emancipated minor if a 
certificate of emancipation issued pursuant to Article 35 of Chapter 7B of the 
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General Statutes or a certified copy of a final decree or certificate of emanci- 
pation from this or any other jurisdiction is filed with the register of deeds. 

(b) When an unmarried female who is more than 12 years old, but less than 
18 years old, is pregnant or has given birth to a child and such unmarried 
female and the putative father of the child, either born or unborn, shall agree 
to marry, and consent in writing to such marriage, as set out in subsection (a), 
subdivisions (1), (2), (3) or (4) above, or by the director of social services of the 
county of residence of either party, is given on the part of the female, the 
register of deeds is authorized to issue to said parties a license to marry, and 
if ae be lawful for them to marry in accordance with the provisions of this 

apter. | 

(c) When a license to marry is procured by or on behalf of any person under 
18 years of age by fraud or misrepresentation, a parent or person standing in 
loco parentis to such person under 18 years of age shall be a proper party 
plaintiff in an action to annul said marriage. (R.C., c. 68, s. 14; 1871-2, c. 193; 
Code, s. 1809; Rev., s. 2082; C.S., s. 2494; 1928, c. 75; 1933, c. 269, s. 1; 1939, 
c. 375; 1947, c. 383, s. 2; 1961, c. 186; 1967; c. 957, s..1; 1969, ¢. 982; 1985, c. 
608; 1998-202, s. 13(s).) 


Cross References. — As to declaration of 
certain marriages as void on application of 
either party, see § 50-4. 

Editor’s Note. — Session Laws 1998-202, s. 
36 contains a severability clause. 

Effect of Amendments. — The 1998 
amendment, effective July 1, 1999, and appli- 
cable to acts committed on or after that date, 
substituted “Article 35 of Chapter 7B of the 
General Statutes” for “Article 56 of Chapter 7A” 


in the last paragraph of subsection (a). 

Legal Periodicals. — For comment on the 
1923 amendment, see 1 N.C.L. Rev. 295.(1923). 

As to annulment under the 1939 amendment, 
see 17 N.C.L. Rev. 353 (1939). 

For comment on the 1947 amendment, see 25 
N.C.L. Rev. 414 (1947). 

For article on a model act to prevent the 
sexual exploitation of children, see 17 Wake 
Forest L. Rev. 535 (1981). 


CASE NOTES 


Effect of Lack of Parental Consent and 
Special License. — The marriage of a female 
between the ages of 14 and 16 (now between 16 
and 18) without the written consent of her 


by this section, is not void but voidable. Sawyer 

v. Slack, 196 N.C. 697, 146 S.E. 864 (1929). 
Stated in Gastonia Personnel Corp. v. 

Rogers, 276 N.C. 279, 172 S.E.2d 19 (1970). 


parent and without the special license required 


§ 51-3. Want of capacity; void and voidable marriages. 


All marriages between any two persons nearer of kin than first cousins, or 
between double first cousins, or between a male person under 16 years of age 
and any female, or between a female person under 16 years of age and any 
male, or between persons either of whom has a husband or wife living at the 
time of such marriage, or between persons either of whom is at the time 
physically impotent, or between persons either of whom is at the time 
incapable of contracting from want of will or understanding, shall be void. No 
marriage followed by cohabitation and the birth of issue shall be declared void 
after the death of either of the parties for any of the causes stated in this 
section except for bigamy. No marriage by persons either of whom may be 
under 16 years of age, and otherwise competent to marry, shall be declared 
void when the girl shall be pregnant, or when a child shall have been born to 
the parties unless such child at the time of the action to annul shall be dead. 
A marriage contracted under a representation and belief that the female 
partner to the marriage is pregnant, followed by the separation of the parties 
within 45 days of the marriage which separation has been continuous for a 
period of one year, shall be voidable unless a child shall have been born to the 
parties within 10 lunar months of the date of separation. (R.C., c. 68, ss. 7, 8, 
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9; 1871-2, c. 193, s. 2; Code, s. 1810; 1887, c. 245; Rev., s. 2083; 1911, c. 215, s. 
2§191350::123# 1917). c.. 185;-C.S.5.s..249531947, 053833613; 1949,e) 1022; 1953; 


e.1L05;:1961) c867;1977) ce: 107,81.) 


Cross References. — As to penal provisions 
for incest, see §§ 14-178 and 14-179. As to 
penal provisions for bigamy, see § 14-183. As to 
suits to nullify marriages which were entered 
into contrary to the provisions of this section, 
see § 50-4. 

Legal Periodicals. — For comment on the 


1947 amendment, see 25 N.C.L. Rev. 414 
(1947). 

For comment on the 1949 amendment, see 27 
N.C.L. Rev. 453 (1949). 

For comment on the 1953 amendment, see 31 
N.C.L. Rev. 412 (1953). 


CASE NOTES 


Power of Legislature to Remove Condi- 
tions. — The competency of the General As- 
sembly to impose the restraints and conditions 
incident to the formation of the marriage rela- 
tion and the contract which creates it implies 
the right to remove same. Baity v. Cranfill, 91 
N.C. 293 (1884). 

Void and Voidable Marriages Compared. 
— A voidable marriage is valid for all civil 
purposes until annulled by a competent tribu- 
nal in a direct proceeding, but a void marriage 
is a nullity and may be impeached at any time. 
Geitner ex rel. First Nat’] Bank v. Townsend, 67 
N.C. App. 159, 312 S.E.2d 236, cert. denied, 310 
N.C. 744, 315 S.E.2d 702 (1984). 

The marriage of a party under the min- 
imum age required by statute is voidable 
and not void. Such marriage may be ratified by 
the subsequent conduct of the parties. Koonce 
v. Wallace, 52 N.C. 194 (1859); State v. Parker, 
106 N.C. 711, 11 S.E. 517 (1890); Sawyer v. 
Slack, 196 N.C. 697, 146 S.E. 864 (1929); Parks 
v. Parks, 218 N.C. 245, 10 S.E.2d 807 (1940). 

Although this section provides that all mar- 
riages “between a male person under 16 years 
of age and any female, or between a female 
person under 16 years of age and any male... 
shall be void,” it is well established that such 
marriages are voidable rather than void. This 
was the rule of the common law. Ivery v. Ivery, 
258 N.C. 721, 129 S.E.2d 457 (1968). 

But May Be Ratified by Subsequent Con- 
duct. — A marriage which is not void ab initio, 
but merely voidable, because one of the parties 
thereto was at its date under the age at which 
he or she might lawfully marry, may be ratified 
by the subsequent conduct of the parties in 
recognition of the marriage. Ivery v. Ivery, 258 
N.C. 721, 129 S.E.2d 457 (1963). 

Bigamous Marriages Are Void. — Where a 
wife attempts to marry again when no valid 
divorce a vinculo has been obtained from her 
living husband, such second attempted mar- 
riage is absolutely void and may be annulled by 
the husband of the second attempted marriage 
in an action instituted for that purpose. 
Pridgen v. Pridgen, 203 N.C. 538, 166 S.E. 591 
(1932). 


The fact that a presumption which has arisen 
of the death of a woman’s husband shields her 
from prosecution for bigamy upon marrying 
another, does not render the last marriage any 
the less bigamous or void if the first husband is, 
in fact, alive. Ward v. Bailey, 118 N.C. 55, 23 
S.E. 926 (1896). 

A bigamous marriage is a nullity, with no 
legal rights flowing from it, and can be collat- 
erally attacked at any time. Taylor v. Taylor, 
321 N.C. 244, 362 S.E.2d 542 (1987). 

And Are Subject to Collateral Attack. — 
A marriage between parties, either of whom 
has a living spouse at the time of the purported 
marriage, is void ab initio and such a marriage 
being a nullity, it may be attacked collaterally 
at any time; no legal rights flow from it. 
Redfern v. Redfern, 49 N.C. App. 94, 270 S.E.2d 
606 (1980). 

But Second Marriage Is Presumed Valid. 
— When two marriages of the same person are 
shown and both parties to the first marriage 
are living at the time of the second marriage, 
the second marriage is presumed to be valid 
and the first marriage is presumed to have been 
dissolved by divorce. Parker v. Parker, 46 N.C. 
App. 254, 265 S.E.2d 237 (1980). 

Wife who knowingly entered a bigamous 
marriage was subsequently estopped from 
asserting the invalidity of that marriage in 
order to avoid the consequences flowing from 
her wrongful conduct; therefore, the trial court 
correctly terminated husband’s obligation to 
pay alimony under the separation agreement. 
Taylor v. Taylor, 321 N.C. 244, 362 S.E.2d 542 
(1987). 

Impotency Renders Marriage Voidable. 
— Impotency in a husband does not render a 
marriage by him void ab initio, but only void- 
able by sentence of separation, and until such 
sentence, it is deeded valid and subsisting. 
Smith v. Morehead, 59 N.C. 360 (1868). 

Marriage of One Incapable of Contract- 
ing for Want of Understanding Is Voidable. 
— Under the common law as modified by this 
section and § 50-4, a marriage of a person 
incapable of contracting for want of under- 
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standing is not void, but voidable. Geitner ex 
rel, First Nat’] Bank v. Townsend, 67 N.C. App. 
159, 312 S.E.2d 236, cert. denied, 310 N.C. 744, 
315 S.E.2d 702 (1984). 

Under the rule of the common law as modi- 
fied by statute, the marriage of a person inca- 
pable of contracting for want of understanding 
is not void ipso facto, but if and when declared 
void in a legally constituted action, such mar- 
riage is void ab initio. Ivery v. Ivery, 258 N.C. 
721, 129 S.E.2d 457 (1968). 

What Constitutes Mental Capacity. — As 
to what constitutes mental capacity or incapac- 
ity to enter into a contract to marry, the general 
rule is that the test is the capacity of the person 
to understand the special nature of the contract 
of marriage and the duties and responsibilities 
which it entails, which is to be determined from 
the facts and circumstances of each case. 
Geitner ex rel. First Nat’] Bank v. Townsend, 67 
N.C. App. 159, 312 S.E.2d 236, cert. denied, 310 
N.C. 744, 315 S.E.2d 702 (1984). 

Knowledge of the provisions of the statutory 
law relating to the revocation of a will by 
marriage and relating to the persons who shall 
succeed to the estate of an intestate is not a 
prerequisite or necessary element of mental 
capacity sufficient to contract a valid marriage. 
Ivery v. Ivery, 258 N.C. 721, 129 S.E.2d 457 
(1963). 

Test of Incompetency in Guardianship 
Matters Compared. — Tests judicially ap- 
plied for a determination of incompetency in 
guardianship matters differ markedly from 
those applied for the determination of mental 
capacity to contract a marriage, for even 
though a person may be under guardianship as 
an incompetent, he may in fact have sufficient 
mental capacity to validly contract marriage. 
Geitner ex rel. First Nat’] Bank v. Townsend, 67 
N.C. App. 159, 312 S.E.2d 236, cert. denied, 310 
N.C. 744, 315 S.E.2d 702 (1984). 

Mental capacity of a party at the precise 
time when the marriage is celebrated con- 
trols its validity or invalidity. Geitner ex rel. 
First Nat'l Bank v. Townsend, 67 N.C. App. 159, 
312 S.E.2d 236, cert. denied, 310 N.C. 744, 315 
S.E.2d 702 (1984). 

Prior adjudication of incompetency is 
not conclusive on the issue of later capac- 
ity to marry and does not bar a party from 
entering into a contract to marry. Geitner ex 
rel. First Nat’] Bank v. Townsend, 67 N.C. App. 
159, 312 S.E.2d 236, cert. denied, 310 N.C. 744, 
315 S.E.2d 702 (1984). 

Burden of Persuasion as to Invalidity 
for Lack of Mental Capacity. — When the 
fact of marriage has been established by evi- 
dence, the burden of persuasion on the issue of 
invalidity is on the party asserting such. And 
even if a party’s insanity is proved to be of such 
a chronic nature that it is presumed to con- 
tinue, it does not shift the burden of the issue. 
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Geitner ex rel. First Nat] Bank v. Townsend, 67 
N.C. App. 159, 312 S.E.2d 236, cert. denied, 310 
N.C. 744, 315 S.E.2d 702 (1984). 

Capacity to Marry as Affected by Guard- 
ianship. — Unlike other transactions, an in- 
sane person’s capacity to marry is not necessar- 
ily affected by guardianship. Geitner ex rel. 
First Nat’l Bank v. Townsend, 67 N.C. App. 159, 
312 S.E.2d 236, cert. denied, 310 N.C. 744, 315 
S.E.2d 702 (1984). 

Certain Marriages Not Voidable After 
Death of Party. — As to provision that mar- 
riage followed by cohabitation and birth of 
issue shall not be declared void after death of 
either party except for bigamy, see Baity v. 
Cranfill, 91 N.C. 293 (1884); Ward v. Bailey, 118 
N.C. 55, 23 S.E. 926 (1896); Ivery v. Ivery, 258 
N.C. 721, 129 S.E.2d 457 (1963). 

Annulment decree rendered when chil- 
dren of the marriage are living is contrary 
to this section and improvidently entered. 
Scarboro v. Morgan, 233 N.C. 449, 64 S.E.2d 
422 (1951). 

Marriage Valid Where Celebrated Is 
Valid Here. — The marriage relation, if legally 
created elsewhere, is recognized as a valid 
subsisting relation when the parties come into 
this State from that of their former residence. 
Woodard v. Blue, 108 N.C. 109, 9 S.E. 492 
(1889). 

Attempt to Evade Provisions of Section. 
— The validity of a foreign marriage is not 
recognized here when parties having their do- 
micile here, to evade our laws, go to a state 
which allows such marriage, with intent to 
return and keep up their domicile. Woodard v. 
Blue, 103 N.C. 109, 9 S.E. 492 (1889). 

There is a difference between declaring 
a marriage valid and preventing one from 
asserting its invalidity. The theory behind 
the equitable estoppel doctrine is not to make 
legally valid a void divorce or to make an 
invalid marriage valid, but rather, to prevent 
one from disrupting family relations by allow- 
ing one to avoid obligations as a spouse. Mayer 
v. Mayer, 66 N.C. App. 522, 311 S.E.2d 659, 
cert. denied, 311 N.C. 760, 321 S.E.2d 140 
(1984). 

Equitable Estoppel to Attack Divorce. — 
Equitable estoppel is dependent upon events 
which led to the divorce or which may have 
occurred after the divorce. It is a personal 
disability of the party attacking the divorce 
judgment; it is not a function of the divorce 
decree itself. Mayer v. Mayer, 66 N.C. App. 522, 
311 S.E.2d 659, cert. denied, 311 N.C. 760, 321 
S.E.2d 140 (1984). | 

Husband who encouraged his wife to 
obtain a divorce from her prior spouse 
was estopped from questioning its valid- 
ity. This problem most commonly arises when a 
man persuades a married woman to divorce her 
husband so that she will be free to marry him. 
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When he does so, or even when he merely 
marries her with full knowledge of the circum- 
stances surrounding the divorce, he is estopped 
to question the validity of the divorce, since he 
has engaged in conduct calculated to induce 
reliance on the divorce, and indeed, he has 
relied on it himself. Mayer v. Mayer, 66 N.C. 
App. 522, 311 S.E.2d 659, cert. denied, 311 N.C. 
760, 321 S.E.2d 140 (1984). 

Applied in Goins v. Trustees Indian Training 
School, 169 N.C. 736, 86 S.E. 629 (1915); 
Wiseman v. Wiseman, 68 N.C. App. 252, 314 
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S.E.2d 566 (1984); Heiser v. Heiser, 71 N.C. 
App. 223, 321 S.E.2d 479 (1984), cert. denied, 
474 U.S. 824, 106 S. Ct. 80, 88 L. Ed. 2d 66 
(1985). 

Quoted in Swann v. Charlotte-Mecklenburg 
Bd. of Educ., 318 F. Supp. 786 (W.D.N.C. 1970). 

Stated in Fungaroli v. Fungaroli, 53 N.C. 
App. 270, 280 S.E.2d 787 (1981). 

Cited in Chance v. Board of Educ., 224 F. 
Supp. 472 (E.D.N.C. 1963); Armstrong v. 
Armstrong, 41 N.C. App. 168, 254 S.E.2d 209 
(1979). 


§ 51-3.1. Interracial marriages validated. 


All interracial marriages that were declared void by statute or a court of 


competent jurisdiction prior to March 24, 1977, are hereby validated. The 
parties to such interracial marriages are deemed to be lawfully married, 
provided that the provisions of this Chapter have been complied with. (1977, c. 
107, s. 2.) 


§ 51-4. Prohibited degrees of kinship. 


When the degree of kinship is estimated with a view to ascertain the right of 
kinspeople to marry, the half-blood shall be counted as the whole-blood: 
Provided, that nothing herein contained shall be so construed as to invalidate 
any marriage heretofore contracted in case where by counting the half-blood as 
the whole-blood the persons contracting such marriage would be nearer of kin 
than first cousins; but in every such case the kinship shall be ascertained by 
counting relations of the half-blood as being only half so near kin as those of 
the same degree of the whole-blood. (1879, c. 78; Code, s. 1811; Rev., s. 2084; 
C.S., s. 2496.) 


§ 51-5. Marriages between slaves validated. 


Persons, both or one of whom were formerly slaves, who have complied with 
the provisions of section five, Chapter 40, of the acts of the General Assembly, 
ratified March 10, 1866, shall be deemed to have been lawfully married. (1866, 
c. 40, s. 5; Code, s. 1842; Rev., s. 2085; C.S., s. 2497.) 


CASE NOTES 


Section Is Valid. — As to the validity of this 
section, see Cooke v. Cooke, 61 N.C. 583 (1868); 
State v. Harris, 63 N.C. 1 (1868); State v. 
Adams, 65 N.C. 537 (1871); State v. Whitford, 
86 N.C. 636 (1882); Long v. Barnes, 87 N.C. 329 
(1882); Baity v. Cranfill, 91 N.C. 293 (1884). 

For other cases decided under the stat- 
ute, see Woodard v. Blue, 103 N.C. 109, 9 S.E. 
492 (1889); State v. Melton, 120 N.C. 591, 26 
S.E. 933 (1897); Bettis v. Avery, 140 N.C. 184, 
52 S.E. 584 (1905). 

Declarations as to Paternity. — Where a 


marriage was validated by this section, decla- 
rations as to the paternity of a child born 
subsequent to the marriage, made anti litem 
motam by the alleged father and mother, were 
admissible in evidence without regard to § 49- 
12, which legitimates children born out of wed- 
lock whose parents subsequently intermarry. 
Family tradition or pedigree is a recognized 
exception to the rule which generally excludes 
hearsay evidence. Bowman v. Howard, 182 N.C. 
662, 110 S.E. 98 (1921). 
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ARTICLE 2. 


Marriage Licenses. 


§ 51-6. Solemnization without license unlawful. 


No minister or officer shall perform a ceremony of marriage between a man 
and woman, or shall declare them to be husband and wife, until there is 
delivered to him a license for the marriage of the said persons, signed by the 
register of deeds of the county in which the marriage is intended to take place 
or by his lawful deputy. There must be at least two witnesses to the marriage 
ceremony. 

Whenever a man and woman have been lawfully married in accordance with 
the laws of the state in which the marriage ceremony took place, and said 
marriage was performed by a justice of the peace or some other civil official 
duly authorized to perform such ceremony, and the parties thereafter wish to 
confirm their marriage vows before an ordained minister or minister autho- 
rized by his church, nothing herein shall be deemed to prohibit such confir- 
mation ceremony; provided, however, that such confirmation ceremony shall 
not be deemed in law to be a marriage ceremony, such confirmation ceremony 
shall in no way affect the validity or invalidity of the prior marriage ceremony 
performed by a civil official, no license for such confirmation ceremony shall be 
issued by a register of deeds, and no record of such confirmation ceremony may 
be kept by a register of deeds. (1871-2, c. 193, s. 4; Code, s. 1813; Rev., s. 2086; 
C25, 822498;1907,.c. 1261 1959.62 3833819607. C..9D1,. 88.00, 95 Lone tCnDU 2.1), 
2.) 


Legal Periodicals. — For article, “An Evo- 
lutionary Consideration of the Marriage For- 
malities of Licensure and Solemnization in 


Contemporary English and North Carolinian 
Statutory Law,” see 10 N.C. Cent. L.J. 1 (1978). 


CASE NOTES 


Failure to procure a license will not 
invalidate a marriage otherwise good. State 
v. Robbins, 28 N.C. 23 (1845); State v. Parker, 
106 N.C. 711, 11 S.E. 517 (1890); Maggett v. 
Roberts, 112 N.C. 71; 16 S.E. 919 (1898); 
Wooley v. Bruton, 184 N.C. 438, 114 S.E. 628 
(1922). 

Amarriage is not invalid because solem- 
nized under an illegal license. Maggett v. 
Roberts, 112 N.C. 71, 16 S.E. 919 (1893); 
Wooley v. Bruton, 184 N.C. 488, 114 S.E. 628 
(1922). 

Actual Delivery of License Required. — 
This section requires an actual delivery; con- 
structive delivery will not suffice. So perfor- 


mance of the ceremony by a justice after a 
telephone communication informing him that 
the license had been mailed would subject him 
to the penalty prescribed by § 51-7. Wooley v. 
Bruton, 184 N.C. 438, 114 S.E. 628 (1922). 

Officer or Minister Penalized. — The only 
effect of marrying a couple without a legal 
license is to subject the officer or minister to the 
penalty of $200.00 prescribed by § 51-7. State 
v. Robbins, 28 N.C. 23 (1845); State v. Parker, 
106 N.C. 711, 11 S.E. 517 (1890); Maggett v. 
Roberts, 112 N.C. 71, 16 S.E. 919 (1893). 

Cited in State v. Lynch, 301 N.C. 479, 272 
S.E.2d 349 (1980). 


§ 51-7. Penalty for solemnizing without license. 


Every minister or officer who marries any couple without a license being first 
delivered to him, as required by law, or after the expiration of such license, or 
who fails to return such license to the register of deeds within 10 days after any 
marriage celebrated by virtue thereof, with the certificate appended thereto 
duly filled up and signed, shall forfeit and pay two hundred dollars ($200.00) 
to any person who sues therefor, and he shall also be guilty of a Class 1 
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misdemeanor. (R.C., c. 68, ss. 6, 13; 1871-2, c. 193, s. 8; Code, s. 1817; Rev., ss. 
2087, 3372; C.S., s. 2499; 1953, c. 638, s. 1; 1967, c. 957, s. 5; 1998, c. 539, s. 415; 


1994, Ex. Sess., c. 24, s. 14(c).) 


CASE NOTES 


Marriage Not Affected. — Failure to com- 
ply with statutory requirements as to the li- 
cense subjects the officer or minister to the 
penalty under this section, but the marriage is 
nevertheless good for every intent and purpose. 
State v. Parker, 106 N.C. 711, 11 S.E. 517 
(1890). 

Statute of Limitations. — Where a sum- 
mons was issued to recover the penalty against 


marriage ceremony without the delivery of the 
license therefor to him, within less than a year 
from the time he had performed it, it was held 
that the plea of the statute of limitations, 
§ 1-54, subdivision (2), could not be sustained. 
Wooley v. Bruton, 184 N.C. 438, 114 S.E. 628 
(1922). 

Cited in In re Thomas, 290 N.C. 410, 226 
S.E.2d 371 (1976); State v. Lynch, 301 N.C. 479, 


an officer, under this section, for performing 272 8.E.2d 349 (1980). 


§ 51-8. License issued by register of deeds. 


Every register of deeds shall, upon proper application, issue a license for the 
marriage of any two persons if it appears that such persons are authorized to 
be married in accordance with the laws of this State. In making a determina- 
tion as to whether or not the parties are authorized to be married under the 
laws of this State, the register of deeds may require the applicants for the 
license to marry to present certified copies of birth certificates or birth 
registration cards provided for in G.S. 130-73, or such other evidence as the 
register of deeds deems necessary to such determination. The register of deeds 
may administer an oath to any person presenting evidence relating to whether 
or not parties applying for a marriage license are eligible to be married 
pursuant to the laws of this State. Each applicant for a marriage license shall 
provide on the application the applicant’s social security number. If an 
applicant does not have a social security number and is ineligible to obtain one, 
the applicant shall present a statement to that effect, sworn to or affirmed 
before an officer authorized to administer oaths. Upon presentation of a sworn 
or affirmed statement, the register of deeds shall issue the license, provided all 
other requirements are met, and retain the statement with the register’s copy 
of the license. The register of deeds shall not issue a marriage license unless all 
of the requirements of this section have been met. (1871-2, c. 193, s. 5; Code, 
s. 1814; 1887, c. 331; Rev., s. 2088; C.S., s. 2500; 1957, c. 506, s. 1; 1967, c. 957, 
s. 2; 1997-433) s. 4:5; 1998-17, s. 1; 1999-375, s. 1.) 


Cross References. — For decisions relating 
to this section and § 51-17, see note to § 51-17. 

Editor’s Note. — Section 130-73, referred to 
in this section, was repealed by Session Laws 
1983, c. 891, s. 1. As to birth certificates, see 
now § 130A-101, et seq. 

Session Laws 1998-17, s. 1 amended S.L. 


1997-433, s. 11.3 to delete the June 30, 1998 
expiration date for all enactments and amend- 
ments made by S.L. 1997-433. 

Effect of Amendments. — Session Laws 
1999-375, s. 1, effective August 4, 1999, added 
the present fifth and sixth sentences. 


CASE NOTES 


This section and § 51-17 are in pari 
materia and should be construed together. 
Bowles v. Cochran, 93 N.C. 398 (1885); Joyner 
v. Harris, 157 N.C. 295, 72 S.E. 970 (1911). 

Defense to Breach of Promise of Mar- 
riage. — The fact that at the time of the breach 
of promise of marriage, a license for the mar- 


riage of the parties could not have been lawfully 
issued under this section, was a defense to an 
action for damages for breach of promise of 
marriage. Winders v. Powers, 217 N.C. 580, 9 
S.E.2d 131 (1940), decided under former former 
health certification requirement. 

Effect of Noncompliance. — Failure to file 
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a health certificate as required by former § 51- 
14 did not invalidate an otherwise legal mar- 
riage, but such failure to comply with the 
statute in this respect did make the parties 
subject to indictment, and if they were con- 
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this section. Hall v. Hall, 250 N.C. 275, 108 
S.E.2d 487 (1959), decided under former former 
health certification requirement. 

Cited in State v. Lynch, 301 N.C. 479, 272 
S.E.2d 349 (1980). 


victed, to the penalty or penalties provided by 


§ 51-8.1: Repealed by Session Laws 1967, c. 53. 


§§ 51-9 through 51-11: Repealed by Session Laws 1994, c. 647, ss. 1-3. 


Editor’s Note. — Session Laws 1993 (Reg. 
Sess., 1994), c. 647, s. 6 provides that ss. 1 to 3, 
which repealed these sections, apply to mar- 


riage license applications filed on or after Octo- 
ber 1, 1994. 


§ 51-12: Repealed by Session Laws 1985, c. 589, s. 27. 


§ 51-13: Repealed by Session Laws 1994, c. 647, s. 4. 


Editor’s Note. — Session Laws 1993 (Reg. 
Sess., 1994), c. 647, s. 6, provides that s. 4, 
which repealed this section, applies to marriage 
license applications filed on or after October 1, 
1994. 


The repealed section was amended by Ses- 
sion Laws 19938, c. 539, s. 416, as amended by 
Session Laws 1994, Extra Session, c. 24, s. 
14(c), effective October 1, 1994. The section is 
set out above as repealed. 


§ 51-14: Repealed by Session Laws 1967, c. 957, s. 3. 


§ 51-15. Obtaining license by false representation misde- 
meanor. 


If any person shall obtain a marriage license by misrepresentation or false 
pretenses, he shall be guilty of a Class 3 misdemeanor. (1885, c. 346; Rev., s. 
3371; C.S., s. 2501; 1967, c. 957, s. 4; 1993, c. 5389, s. 417; 1994, Ex. Sess., c. 24, 
s. 14(c).) 


Cross References. — As to false pretenses 
generally, see § 14-100 et seq. 


§ 51-16. Form of license. 


License shall be in the following or some equivalent form: 

To any ordained minister of any religious denomination, minister authorized 
by his church, or to any magistrate for ___———SS—. County: A.B. having 
applied to me for a license for the marriage of C.D. (the name of the man to be 
written in full) of (here state his residence), aged ________ years (race, as the 
case may be), the son of (here state the father and mother, if known; state 
whether they are living or dead, and their residence, if known; if any of these 
facts are not known, so state), and E.F. (write the name of the woman in full) 
of (here state her residence), aged years (race, as the case may be), the 
daughter of (here state names and residences of the parents, if known, as is 
required above with respect to the man). (If either of the parties is under 18 
years of age, the license shall here contain the following:) And the written 
consent of G.H., father (or mother, etc., as the case may be) to the proposed 
marriage having been filed with me, and there being no legal impediment to 
such marriage known to me, you are hereby authorized, at any time within 60 
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days from the date hereof, to celebrate the proposed marriage at any place 
within the said county. You are required, within 10 days after you shall have 
celebrated such marriage, to return this license to me at my office with your 
signature subscribed to the certificate under this license, and with the blanks 
therein filled according to the facts, under penalty of forfeiting two hundred 
dollars ($200.00) to the use of any person who shall sue for the same. 

Issued this dayjole «ava at 


Register of Deeds of County 

Every register of deeds shall designate in every marriage license issued the 
race of the persons proposing to marry by inserting in the blank after the word 
“race” the words “white,” “colored,” or “Indian,” as the case may be. The 
certificate shall be filled up and signed by the minister or officer celebrating the 
marriage, and also be signed by two witnesses present at the marriage, who 
shall add to their names their place of residence, as follows: 

I, N.O., an ordained or authorized minister of (here state to what religious 
denomination, or magistrate, as the case may be), united in matrimony (here 
name the parties), the parties licensed above, on the ___._ day _ of 
Rips 1ae sees De, , at the house of P.R., in (here name the town, if any, the 
township and county), according to law. RG 


Witness present at the marriage: 

S.T., of (here give residence). 
(1871-2, c. 193, s. 6; Code, s. 1815; 1899, c. 541, ss. 1, 2; Rev., s. 2089; 1909, c. 
1045.3; LOL, C..00; O94'8. 200221900, C1630, 8.25 ul VOL Cid, 15,8121 rt OL ky C 
1072; c. 1185, s. 27; 1999-456, s. 59.) 


Local Modification. — Bladen: 1941, c. 95. 
Effect of Amendments. — Session Laws 


1999-456, s. 59, effective January 1, 2000, twice 
deleted “19” from the date lines in this section. 


CASE NOTES 


License Not Issued Until Filled Out. — A 
blank marriage license, though signed by the 
register of deeds, is not issued until it is filled 
out and handed to the person who is to be 
married, or to someone for him, and if at the 
time of such issuance the register has become 


render him liable to the penalty imposed by 
§§ 51-18 and 51-19 for failure to record the 
substance of each marriage license issued. 
Maggett v. Roberts, 112 N.C. 71, 16 S.E. 919 
(1893). 

Quoted in Swann v. Charlotte-Mecklenburg 


functus officio, the failure to record it does not Bd. of Educ., 318 F. Supp. 786 (W.D.N.C. 1970). 


§ 51-17. Penalty for issuing license unlawfully. 


Every register of deeds who knowingly or without reasonable inquiry, 
personally or by deputy, issues a license for the marriage of any two persons to 
which there is any lawful impediment, or where either of the persons is under 
the age of 18 years, without the consent required by law, shall forfeit and pay 
two hundred dollars ($200.00) to any parent, guardian, or other person 
standing in loco parentis, who sues for the same: Provided, that requiring a 
party to a proposed marriage to present a certified copy of his or her birth 
certificate, or a certified copy of his or her birth record in the form of a birth 
registration card as provided in G.S. 180-102, in accordance with the provi- 
sions of G.S. 51-8, shall be considered a reasonable inquiry into the matter of 
the age of such party. (R.C., c. 68, s. 13; 1871-2, c. 193, s. 7; Code, s. 1816; 1895, 
C2307 LOU L, Cryzoe hevers.| 2090". CS. 16020032 LID (uC DUO. S22.) 
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Editor’s Note. — Section 130-102, referred 
to in this section, was repealed by Session Laws 
1983, c. 891, s. 1, effective January 1, 1984. As 


CASE 


I. In General. : 
II. Action for Penalty. 


I. IN GENERAL. 


Editor’s Note. — Section 51-8 and this sec- 
tion have generally been construed together, as 
they relate to the same subject. Therefore, the 
cases decided under both sections have been 
treated in the note to this section. 

Purpose. — The statute is a wise and benef- 
icent one, the object being to prevent hasty and 
improvident marriages. Joyner v. Harris, 157 
N.C. 295, 72 S.E. 970 (1911). See also Trolinger 
v. Boroughs, 183 N.C. 312, 45 S.E. 662 (1903); 
Gray v. Lentz, 173 N.C. 346, 91 S.E. 1024 
(1917). 

The statute is remedial in its nature. Gray 
v. Lentz, 173 N.C. 346, 91 S.E. 1024 (1917). 

This section and § 51-8 are in pari 
materia and should be construed together. 
Bowles v. Cochran, 93 N.C. 398 (1885); Joyner 
v. Harris; 157 N°C? 295;°72°S.E? 970 (1911); 
Gray v. Lentz, 173 N.C. 346, 91 S.E. 1024 
(1917). 

Duties of Register Are Highly Impor- 
tant. — The duties of the register of deeds in 
issuing marriage licenses are most important 
and solemn. He must exercise them carefully 
and conscientiously, and not as a mere matter 
of form. Agent v. Willis, 124 N.C. 29, 32 S.E. 322 
(1899); Trolinger v. Boroughs, 133 N.C. 312, 45 
S.E. 662 (1903); Julian v. Daniels, 175 N.C. 549, 
95 S.E. 907 (1918). 

Duties Cannot Be Delegated. — A register 
of deeds cannot delegate to another the duty of 
making the required reasonable inquiry into 
the legal competency of persons applying for a 
license to marry. Cole v. Laws, 108 N.C. 185, ib 
S.E. 985 (1891). 

Inquiry by Deputy Will Not Excuse Reg- 
ister. — If a party to a marriage is under the 
age authorized by law, the register cannot ex- 
cuse himself from liability because his deputy 
or agent made proper inquiry, if he did not 
make the inquiry himself. The trust is personal 
to him. Maggett v. Roberts, 112 N.C. 71, 16S.E. 
919 (1893). 

Delivery of License to Third Party Pro- 
hibited. — The register is not authorized to 
permit the completed license to pass from the 
office and beyond his control into the hands of 
any applicant acting for a party to the proposed 
marriage. Coley v. Lewis, 91 N.C. 21 (1884). 

Where the register delivered a license com- 
plete in form to one with instructions not to 
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to birth registration, see now § 130A-101 et 
seq. . ial 


NOTES 


give it to the parties until the mother’s consent 
in writing was given, and the license was never 
presented to the mother nor was her consent 
obtained, but the marriage ceremony was per- 
formed under it, it was held that the register | 
was liable to the penalty. Coley v. Lewis, 91 
N.C. 21 (1884). 

“Reasonable Inquiry”. — By reasonable 
inquiry is meant such inquiry as renders it 
probable that no impediment to the marriage 
exists. Bowles v. Cochran, 93 N.C. 398 (1885). 

It would seem that “reasonable ‘inquiry” in- — 
volves at least an inquiry made of, or informa- 
tion furnished by, some person known to the 
register to be reliable, or, if unknown, identified 
and approved by some reliable person known to 
the register. This is the rule upon which banks 
act in paying checks, and surely in the matter 
of such grave importance as issuing a marriage 
license the register should not be excused upon — 
a less degree of care. Trolinger v. Boroughs, 133 
N.C. 312, 45 S.E. 662 (1903); Furr v. Johnson, 
140 N.C. 157, 52 S.E. 664 (1905); Joyner v. 
Harris, 157 N.C. 295, 72 S.E. 970 (1911); Gray - 
v. Lentz, 173 N.C. 346,91 S.E. 1024 (1917). 

The requirement of reasonable inquiry — 
is not merely a formal matter, which is met 
by taking the oaths of the husband or other 
parties unknown to the register, but it is ex- ~ 
pressive of a sound principle of public policy _ 
designed to protect immature persons from 
hasty and ill-advised marriages, made without 
the consent of their parents or guardians or 
those properly having the care over them. 
Julian v. Daniels, 175 N.C. 549, 95 S.E. 907 * 
(1918). | 

Reasonable Inquiry Precludes Liability. 
— The register is not liable to the penalty ‘when 
he has made reasonable inquiry and has been 
deceived, without laches on his part. Williams 
Vv. Hodges, 101 N.C. 300, 7 S.E. 786 (1888); Cole - 
v. Laws, 104 N.C. 651, 10 S.E. 172 (1889); Agent 
yv. Willis, 124 N.C. 29, 32 S.E. 322 (1899); Laney 
v. Mackey, 144 N.C.'630, 57 S.E. 386 (1907); — 
Gray v. Lentz, 173 N.C. 346, 91 S.E. 1024 
(lO17). 

Examination under Oath Discretionary. 
— Section 51-8 does not require that the regis- | 
ter shall make inquiry by examination of the 
applicant under oath, but merely declares that’ 
he shall have “the power to do so.” His using, or 
failing to use, such discretionary power is — 
merely a circumstance to be considered by the 
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jury. Furr v. Johnson, 140 N.C. 157, 52 S.E. 664 
(1905); Joyner v. Harris, 157 N.C. 295, 72 S.E. 
970 (1911). 

Sworn Statements of Unknown Persons 
Insufficient. — It is not sufficient that the 
register takes the sworn statements of the 
parties or their friends not known to him. 
Snipes v. Wood, 179 N.C. 349, 102 S.E. 619 
(1920). 

Instances of Reasonable Inquiry. — 
When a reliable man of good character applied 
for a license, and produced to the register a 
written statement purporting to give to age of 
the female as over 18 years, and also the name 
and residence of the parents, and the person 
producing the statement said it was true, 
though no name was signed to it, it was held 
that the register had made such inquiry as was 
required of him, and was not liable for the 
penalty. Bowles v. Cochran, 93 N.C. 398 (1885). 

For other cases where inquiry was held rea- 
sonable, see Walker v. Adams, 109 N.C. 481, 13 
S.E. 907 (1891); Harcum v. Marsh, 130 N.C. 
154, 41 S.E. 6 (1902). 

Instances of Lack of Reasonable Inquiry. 
— When the register issued a license for the 
marriage of a woman under 18 years of age, 
without the assent of her parents, upon the 
application of one of whose general character 
for reliability he was ignorant, and who falsely 
stated the age of the woman, without making 
any further inquiry as to his sources of infor- 
mation, it was held that he had not made such 
reasonable inquiry into the facts as the law 
required, and he incurred the penalty for the 
neglect of his duty in that respect. Cole v. Laws, 
104 N.C. 651, 10 S.E. 172 (1889). 

To the same effect are the following cases: 
Williams v. Hodges, 101 N.C. 300, 7 S.E. 786 
(1888); Trolinger v. Boroughs, 1383 N.C. 312, 45 
S.E. 662 (1903); Morrison v. Teague, 143 N.C. 
186, 55 S.E. 521 (1906); Laney v. Mackey, 144 
N.C. 630, 57 S.E. 386 (1907); Joyner v. Harris, 
157 N.C. 295, 72 S.E. 970 (1911); Julian v. 
Daniels, 175 N.C. 549, 95 S.E. 907 (1918); 
Snipes v. Wood, 179 N.C. 349, 102 S.E. 619 
(1920). 

Written Consent Prerequisite to Issu- 
ance of Certain Licenses. — A register of 
deeds is not permitted to issue a marriage 
license where one of the parties is under 18 
years of age, until the consent in writing of the 
person under whose charge he or she is shall be 
delivered to the register. The written consent is 
a condition precedent to the issuance of the 
license. Coley v. Lewis, 91 N.C. 21 (1884). 

As to requirement under former law of 
consent of father, if living, see Littleton v. 
Haar, 158 N.C. 566, 74 S.E. 12 (1912); Owens v. 
Munden, 168 N.C. 266, 84 S.E. 257 (1915). 

The word “father” used in the former statute 
did not include “stepfather,” and the written 
consent of the mother, the father being dead, 
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would authorize the issuing of the license. 
Owens v. Munden, 168 N.C. 266, 84 S.E. 257 
(1915). 

Violation of Section. — Issuance of a mar- 
riage license by a register of deeds in violation 
of the section is not an indictable offense, un- 
less the illegal act is done mala fide. State v. 
Snuggs, 85 N.C. 541 (1881). 


Il. ACTION FOR PENALTY. 


As to jurisdiction, see Joyner v. Roberts, 
112 N.C. 111, 16 S.E. 917 (1898); Dixon v. Haar, 
158 N.C. 341, 74 S.E. 1 (1912). 

Venue. — An action for the penalty under 
this section should be tried in the county 
wherein the cause of action arises, and if 
brought in the wrong county, it should be re- 
moved and not dismissed. Dixon v. Haar, 158 
N.C. 341, 74 S.E. 1 (1912). 

Effect of Register’s Death. — Under 
former § 1-74, it was held that an action for a 
penalty against a register of deeds and the 
surety on his official bond abated on the death 
of the officer. Wallace v. McPherson, 139 N.C. 
297, 51 S.E. 897 (1905). For present provisions 
as to abatement of actions, see § 1A-1, Rule 25. 

Allegations in Complaint. — In an action 
under this section, it is essential that the com- 
plaint should allege that the register issued the 
license knowingly or without reasonable in- 
quiry. Maggett v. Roberts, 108 N.C. 174, 12 S.E. 
890 (1891). 

Burden of Proof. — The burden of proof is 
upon the plaintiff to show that the officer issued 
the license when he knew of the impediment to 
the marriage, or that it was forbidden by the 
law, or when he had not made reasonable 
inquiry. Trolinger v. Boroughs, 133 N.C. 312, 45 
S.E. 662 (1903); Furr v. Johnson, 140 N.C. 157, 
52 S.E. 664 (1905); Joyner v. Harris, 157 N.C. 
295, 72 S.E. 970 (1911). 

Presumption as to Time of Issuance. — 
The presumption is that a marriage license, 
signed by a register of deeds, was issued during 
his term of office. The burden of proving the 
contrary is on the party asserting it. Maggett v. 
Roberts, 112 N.C. 71, 16 S.E. 919 (1893). 

Evidence. — In a civil suit against a regis- 
ter, evidence of nolo contendere pleaded by the 
husband in a criminal action was not admissi- 
ble. Snipes v. Wood, 179 N.C. 349, 102 S.E. 619 
(1920). 

Proof of the officer’s failure to administer the 
oath to the applicant for the license is admissi- 
ble to show a lack of reasonable inquiry. Laney 
v. Mackey, 144 N.C. 630, 57 S.E. 386 (1907). 

The testimony of a witness as to the age of 
the woman, depending solely upon her state- 
ments to him which he repeated to the register 
when the license was applied for, was not 
substantive evidence of her age. Joyner v. Har- 
ris, 157 N.C. 295, 72 S.E. 970 (1911). 
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“Reasonable Inquiry” as Question of 
Law. — It is well-settled that the facts being 
admitted or found by the jury, the question as to 
what is “reasonable inquiry” is one of law for 
the court. Joyner v. Roberts, 114 N.C. 389, 19 
S.E. 645 (1894); Trolinger v. Boroughs, 133 N.C. 
312, 45 S.E. 662 (1903); Julian v. Daniels, 175 
N.C. 549, 95 S.E. 907 (1918); Snipes v. Wood, 
179. N.C. 349) .102°8.E. 619 (1920). 

“Reasonable Inquiry” as Question for 
Jury. — Where there is a conflict of evidence, 
whether there has been “reasonable inquiry” is 
to be submitted to the jury upon all the evi- 
dence under proper instructions. Joyner v. Rob- 
erts, 114 N.C. 389, 19 S.E. 645 (1894); Harcum 
v. Marsh, 130 N.C. 154, 41 S.E. 6 (1902); Furr v. 
Johnson, 140 N.C. 157, 52 S.E. 664 (1905). 

The fact that the register administered an 
oath to the applicant and his friend did not, of 
itself, exonerate him. He was permitted by the 
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statute to do so, so that he might better elicit 
the facts, and his doing so or failing to do so 
would be but a circumstance for the jury to 
consider. Gray v. Lentz, 173 N.C. 346, 91 S.E. 
1024 (1917). 

If the evidence is conflicting as to the reason- 
ableness of the inquiry made by the register, 
the question should be submitted to the jury, 
and a judgment as of nonsuit thereon is erro- 
neously entered. Lemmons v. Sigman, 181 N.C. 
238, 106 S.E. 764 (1921). 

Instructions. — If the facts are admitted, it 
is the duty of the court to instruct the jury 
whether they are sufficient to constitute “rea- 
sonable inquiry”; if they are in controversy, it is 
the duty of the court to instruct the jury that 
certain facts to be determined from the evi- 
dence do or do not constitute “reasonable inqui- 
ry.” Spencer v. Saunders, 189 N.C. 183, 126 S.E. 
420 (1925). 


§ 51-18. Record of licenses and returns; originals filed. 


The register of deeds shall maintain a separate index for marriage licenses 
and returns thereto. Each marriage license shall be indexed alphabetically 
according to the name of the proposed husband and proposed wife. Each index 
entry shall include, but not be limited to, the full name of the intended 
husband and wife, the date the marriage ceremony was performed, and the 
location of the original license and the return thereon. The original license and 
return shall be filed and preserved. (1871-2, c. 193, s. 9; Code, s. 1818; 1899, c. 
541, s. 3; Rev., s. 2091; C.S., s. 2504; 19638, c. 429; 1967, c. 957, s. 8; 1979, c. 636, 
s. 1; 1983, c. 699, s. 2.) 


§ 51-18.1. Correction of errors in names in application or 
license; amendment of names in application or 
license. 


(a) When it shall appear to the register of deeds of any county in this State 
that the names of either or both parties to a marriage is incorrectly stated on 
an application for a marriage license, or upon a marriage license issued 
thereunder, or upon a return or certificate of an officiating officer, the register 
of deeds is authorized to correct such record or records to show the true name 
and names of the parties to the marriage upon being furnished with an 
affidavit signed by one or both of the applicants for the marriage license, 
accompanied by affidavits of at least two other persons who know the true 
name or names of the person or persons seeking such correction. 

(b) When the name of a party to a marriage has been changed by court order 
as the result of a legitimation action or other cause of action, and the party 
whose name is changed present a signed affidavit to the register of deeds 
indicating the name change and requesting that the application for a marriage 
license, the marriage license, and the marriage certificate of the officiating 
officer be amended by substituting the changed name for the original name, 
the register of deeds may amend the records as requested by the party, 
provided the other party named in the records consents to the amendment. 
(1953) 7971959) ¢. 34451987) cP 576.) 
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§ 51-19. Penalty for failure to record. 


Any register of deeds who fails to record, in the manner above prescribed, the 
substance of any marriage license issued by him, or who fails to record, in the 
manner above prescribed, the substance of any return made thereon, within 10 
days after such return made, shall forfeit and pay two hundred dollars 
($200.00) to any person who sues for the same. (1871-2, c. 193, s. 10; Code, s. 
1819; Rev., s. 2092; C.S., s. 2505.) 


CASE NOTES 


Jurisdiction. — A plaintiff may unite sev- 
eral causes of action for several penalties 
against the same party, in the same complaint, 
and if the aggregate amount thereof exceeds 
the requisite amount, the superior court will 
have jurisdiction. Maggett v. Roberts, 108 N.C. 
174, 12 S.E. 890 (1891). 

The penalty given by this section is in 
the alternative, either for failure to record the 
substance of the license issued or for failure to 
record the substance of the return. Maggett v. 
Roberts, 108 N.C. 174, 12 S.E. 890 (1891). 

Prosecution in Name of Person Suing 
for Penalty. — An action against a register of 
deeds to recover the penalties imposed for fail- 
ure to comply with the provisions of the statute 
in relation to issuing marriage licenses under 
this section must be prosecuted in the name of 
the person who sues therefor, and not in the 


name of the State. Maggett v. Roberts, 108 N.C. 
174, 12 S.E. 890 (1891). 

No Penalty for Not Recording Invalid 
License. — If the filling up and handing of the 
paper previously signed to the party proposing 
to be married was done not by the register but 
by an agent, and at the time the register was 
functus officio, the paper would be equally 
invalid because lacking the signature of a de 
facto register, and there could be no penalty for 
not recording it. Maggett v. Roberts, 112 N.C. 
71, 16 S.E. 919 (1893). 

A statute relieving the register from the 
penalty imposed by this section, passed after 
an action was brought to recover the penalty, 
but before judgment, was held constitutional. 
Bray v. Williams, 137 N.C. 387, 49 S.E. 887 
(1905). 


§ 51-20: Repealed by Session Laws 1969, c. 80, s. 6. 


§ 51-21. Issuance of delayed marriage certificates. 


In all those cases where a minister or other person authorized by law to 
perform marriage ceremonies has failed to file his return thereof in the office 
of the register of deeds who issued the license for such marriage, the register 
of deeds of such county is authorized to issue a delayed marriage certificate 
upon being furnished with one or more of the following: 

(1) The affidavit of at least two witnesses to the marriage ceremony; 

(2) The affidavit of one or both parties to the marriage, accompanied by 
the affidavit of at least one witness to the marriage ceremony; 

(3) The affidavit of the minister or other person authorized by law who 
performed the marriage ceremony, accompanied by the affidavit of one 
or more witnesses to the ceremony or one of the parties thereto. 

(4) When proof as required by the three methods set forth in subdivisions 
(1), (2), and (3) above is not available with respect to any marriage 
alleged to have been performed prior to January 1, 1935, the register 
of deeds is authorized to accept the affidavit of any one of the persons 
named in subdivisions (1), (2), and (3) and in addition thereto such 
other proof in writing as he may deem sufficient to establish the 
marriage and any facts relating thereto; provided, however, that if the 
evidence offered under this paragraph is insufficient to convince the 
register of deeds that the marriage ceremony took place, or any of the 
pertinent facts relating thereto, the applicants may bring a special 
proceeding before the clerk of superior court of the county in which the 
purported marriage ceremony took place. The said clerk of the 
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superior court is authorized to hear the evidence and make findings as 
to whether or not the purported ceremony took place and as to any 
pertinent facts relating thereto. If the clerk finds that the marriage 
did take place as alleged, he is to certify such findings to the register 
of deeds who is to then issue a delayed marriage certificate in 
accordance with the provisions of this section. 

The certificate issued by the register of deeds under authority of this section 
shall contain the date of the delayed filing, the date the marriage ceremony 
was actually performed, and all such certificates issued pursuant to this 
section shall have the same evidentiary value as any other marriage certifi- 
cates issued pursuant to law. (1951, c. 1224; 1955, c. 246; 1967, c. 957, s. 10; 
1969;ic: BONSaE2y) 
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Chapter 52. 


Powers and Liabilities of Married Persons. 


Sec. 

52-1. Property of married persons secured. 

52-2. Capacity to contract. 

52-3. Married person may insure spouse’s life. 

52-4. Earnings and damages. 

52-5. Torts between husband and wife. 

52-5.1. Tort actions between husband and wife 
arising out of acts occurring out- 
side State. 

52-6. [Repealed.] 

52-7. Validation of certificates of notaries pub- 
lic as to contracts or conveyances 
between husband and wife. 


Sec. 

52-8. Validation of contracts failing to comply 
with provisions of former § 52-6. 

52-9. Effect of absolute divorce decree on cer- 
tificate failing to comply with 
§ 52-6. 

52-10. Contracts between husband and wife 
generally; releases. 

52-10.1. Separation agreements. 

52-10.2. Resumption of marital relations de- 
fined. 

52-11. Antenuptial contracts and torts. 

52-12. Postnuptial crimes and torts. 


§ 52-1. Property of married persons secured. 


The real and personal property of any married person in this State, acquired 
before marriage or to which he or she may after marriage become in any 
manner entitled, shall be and remain the sole and separate estate and property 
of such married person and may be devised, bequeathed and conveyed by such 
married person subject to G.S. 50-20 and such other regulations and limita- 
tions as the General Assembly may prescribe. (Const., Art. X, s. 6; Rev., s. 2093; 
C.S., s.:2506; 1965, c. 878, s. 1; 1981, c. 815, s. 3.) 


Cross References. — For constitutional 
provision as to property of married women, see 
N.C. Const., Art. X, § 4. As to conveyances by 
husband and wife, see § 39-7 et seq. As to 
contracts of married persons, see § 52-2. 

Editor’s Note. — Session Laws 1965, c. 878, 
s. 1, repealed and rewrote Chapter 52 of the 
General Statutes. Where present provisions are 
similar to prior statutory provisions, the histor- 
ical citations from the former sections have 
been added to the new sections. Former § 52-1 
applied to married women only. 


CASE 


Editor’s Note. — Most of the cases below 
were decided under former statutory provisions 
relating to the property of married women. 

History. — For a discussion of the history of 
this legislation and of many of the earlier cases 
construing it, see Ball v. Paquin, 140 N.C. 83, 
52 S.E. 410 (1905). 

Common Law. — At common law, marriage 
was an absolute gift to the husband of all the 
personal property of the wife in possession, and 
the same became his property instantly on the 
marriage; and it was a qualified gift of all the 
personal property adversely held, and ail the 
choses in action of the wife, which became the 
husband’s absolutely upon his reduction of the 
same into possession, during coverture, with 
the right in case the wife died to administer on 


Annotations to present Chapter 52 constru- 
ing provisions of the former Chapter have been 
retained where it is thought they will be help- 
ful. 

Legal Periodicals. — For comment on the 
enforceability of marital contracts, see 47 
N.C.L. Rev. 815 (1969). 

For comment on the tax effects of equitable 
distribution upon divorce, see 18 Wake Forest 
L. Rev. 555 (1982). 


NOTES 


her estate, and in that character to collect, and 
after payment of her debts to hold the surplus 
to his own use, without obligation to distribute 
to anyone. O’Connor v. Harris, 81 N.C. 279 
(1879). 

At common law it was competent to the 
husband having choses in action “jure mariti” 
to assign the same for value, or as a security to 
pay his debts, and the assignment availed to 
pass the right to the assignee to collect and 
have the proceeds as his absolute property, if 
collected during coverture, just as the husband 
might have done if he had kept and reduced it 
into possession himself. O’Connor v. Harris, 81 
N.C. 279 (1879). 

The legislature may abolish all the inca- 
pacities of married women, and give them 
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full power to contract as femes sole. Pippen v. 
Wesson, 74 N.C. 437 (1876). 

Chapter Abridges Common-Law Rights 
of Husband. — The provisions of this Chapter, 
insofar as the husband is concerned, constitute 
in the main abridgements of rights he had as to 
his wife’s property under the common law, and 
do not purport to create in him, as against her, 
rights he did not have at common law. 
Scholtens v. Scholtens, 230 N.C. 149, 52 S.E.2d 
350 (1949). 

Section Applies to Property Not Secured 
to Wife by Act of Parties. — This section does 
not apply to cases where the property is secured 
to the wife by marriage settlement or deed of 
gift or will. The property is thereby secured to 
her by act of the parties. The object of the 
section is to secure the property to the wife by 
act of law when it has not been done by act of 
the parties, who may make restrictions and 
limitations over. Cooper v. Landis, 75 N.C. 526 
(1876). 

Vested Rights Protected. — Where a hus- 
band’s right to receive and appropriate to his 
own use his wife’s distributive share in her 
mother’s estate was vested under the law then 
in force, no subsequent legislation could de- 
prive him of it without his consent. Morris v. 
Morris, 94 N.C. 613 (1886). 

Husband Without Vested Interest in 
Wife’s Real Property. — The real property of 
the wife, whether acquired before or after mar- 
riage, remains her sole and separate property 
under N.C. Const., Art. X, § 4, and therein the 
husband has no vested interest. Vann v. 
Edwards, 135 N.C. 661, 47 S.E. 784 (1904); 
Kilpatrick v. Kilpatrick, 176 N.C. 182, 96 S.E. 
988 (1918). 

Wife May Hold Legal as Well as Equita- 
ble Estate. — Since the adoption of the Con- 
stitution of 1868, a married woman has or can 
have the legal as well as the equitable estate. 
Sanderlin v. Sanderlin, 122 N.C. 1, 29 S.E. 55 
(1898). 

Prior to the adoption of the Constitution of 
1868 it was held that deeds by which property 
was conveyed to a trustee for the sole and 
separate use of a married woman created an 
active trust in the trustee, and this was held 
because otherwise the statute would execute 
the use, and the husband would, as husband, 
become vested with rights in and control over 
his wife’s property. But by the Constitution of 
1868, as declared in Walker v. Long, 109 N.C. 
510, 14 S.E. 299, 1891, the wife’s property was 
rendered secure to her, and not subject to the 
control of, or to the debts or obligations of, her 
husband. Thus, it was no longer necessary to 
invoke the fiction of the law in order to protect 
the wife’s property from the husband or his 
creditors in deeds made subsequent to the 
adoption of that Constitution. Freeman v. Lide, 
176 N.C. 484, 97 S.E. 402 (1918). See also 
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Pippen v. Wesson, 74 N.C. 437 (1876). 

Conveyance of Separate Property. — 
Where a married person conveys separate prop- 
erty without permission or joinder of the spouse 
and the non-owner spouse survives the owner 
spouse, the conveyed property is subject to the 
non-owner spouse's elective life estate. Melvin 
v. Mills-Melvin, 126 N.C. App. 548, 486 S.E.2d 
84 (1997). 

Disposition of Personalty. — There is no 
restriction whatever upon the right of a mar- 
ried woman to dispose of her personalty as fully 
and freely as if she had remained unmarried, 
either in the Constitution or by any statute. 
Vann v. Edwards, 135 N.C. 661, 47 S.E. 784 
(1904); Ball v. Paquin, 140 N.C. 83, 52 S.E. 410 
(1905); Rea v. Rea, 156 N.C. 529, 72 S.E. 873 
(1911). 

Money from Sale of Wife’s Realty. — 
Money received by the husband from a sale of 
the wife’s lands before the adoption of the 
Constitution in 1868 belonged to him abso- 
lutely, unless at the time he received it he 
agreed to invest it for her in some other way. 
But if the wife acquired the title and the 
marriage occurred prior to 1868, and the sale 
was made subsequent to that time, the pro- 
ceeds would be her separate estate; and if the 
husband purchased other lands with such pro- 
ceeds and took title in his own name, in the 
absence of any special agreement to the con- 
trary, he would become a trustee for her. 
Kirkpatrick v. Holmes, 108 N.C. 206, 12 S.E. 
1037 (1891). 

Mechanic’s Lien on Married Woman’s 
Property. — For all debts contracted for work 
and labor done, a lien is given upon the prop- 
erty of a married woman. Ball v. Paquin, 140 
N.C. 83, 52 S.E. 410 (1905). 

Presumption as to Property Delivered 
to Husband. — Under the change made in the 
law of married women’s property rights by this 
section and N.C. Const., Art. X, § 4, where a 
married woman receives checks from her par- 
ents as personal gifts to her, which she en- 
dorses and delivers to her husband, there is a 
presumption that he receives the money in 
trust for her, and in the absence of evidence 
that it was a gift, she may recover the same in 
her action against him, or, after his death, 
against his personal representative. Etheredge 
v. Cochran, 196 N.C. 681, 146 S.E. 711 (1929). 

Statute of Limitations. — Since a wife may 
now maintain an action without the joinder of 
her husband, when it concerns her separate 
property, and against her husband when it is 
between the husband and wife, and there is no 
exception in favor of the wife when she holds a 
claim against him, the statute of limitation will 
run against a note thus held by her. Graves v. 
Howard, 159 N.C. 594, 75 S.E. 998 (1912). See 
§ 1-18. 

Quoted in Heller v. Heller, 7 N.C. App. 120, 
171 S.E,2d 335 (1969). 
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§ 52-2. Capacity to contract. 


Subject to the provisions of G.S. 52-10 or 52-10.1, G.S. 39-7 and other 
regulations and limitations now or hereafter prescribed by the General 
Assembly, every married person is authorized to contract and deal so as to 
affect his or her real and personal property in the same manner and with the 
same effect as if he or she were unmarried. (1871-2, c. 193, s. 17; Code, s. 1826; 
Rev., s. 2094; 1911, c. 109; C.S., s. 2507; 1945, c. 73, s. 16; 1965, c. 878, s. 1; 


LOTR S TOME clos) 


Cross References. — As to conveyances by 
husband and wife, see § 39-7 et seg. As to 
repeal of laws requiring private examination of 
married women, see § 47-14.1. 

Editor’s Note. — Former § 52-2 applied to 
married women only. 

Laws 1871-1872, c. 193, s. 17, known as the 
Marriage Act, was the first legislation directly 
regulating the power of a married woman to 
make contracts. It seems that the only change 
made by this act was that the consent of the 
husband in writing was required in order to 
allow her to charge her separate estate. See 
Arrington v. Bell, 94 N.C. 247 (1886). However, 
a subsequent statute, known as the Martin Act, 
was passed March 6, 1911, and entirely 
changed the law. See 13 N.C.L. Rev. 62. The 
present section, except insofar as it is not 
limited to married women, is similar to the 
Martin Act. 


Legal Periodicals. — For note on right of 
husband to recover medical expenses of wife 
from tort-feasor, see 37 N.C.L. Rev. 82 (1958). 

For comment on the enforceability of marital 
contracts, see 47 N.C.L. Rev. 815 (1969). 

For note on the presumption of a wife’s gra- 
tuitous services, see 16 Wake Forest L. Rev. 235 
(1980). 

For article on the rights of individuals to 
control the distributional consequences of di- 
vorce by private contract and on the interests of 
the state in preserving its role as a third party 
to marriage and divorce, see 59 N.C.L. Rev. 819 
(1981). 

For article, “A Spouse’s Right to Control As- 
sets During Marriage: Is North Carolina Living 
in the Middle Ages?,” see 18 Campbell L. Rev. 
208 (1996). 


CASE NOTES 


I. In General. 
II. Decisions Under Former Law. 
A. Generally. 
B. Powers Conferred. 
C. Liabilities Incurred. 
D. Remedies for Breach. 


I. IN GENERAL. 


The trust relationship existing between 
the parties may be revealed to alter the 
otherwise absolute obligation of the signers. 
Grimes v. Grimes, 47 N.C. App. 353, 267 S.E.2d 
372 (1980). 

Where wife executes a promissory note 
as a comaker, she is primarily liable there- 
under. Grimes v. Grimes, 47 N.C. App. 353, 267 
S.E.2d 372 (1980). 

Comaker’s right to contribution is unaf- 
fected by the marital relationship of the 
parties to a note. Grimes v. Grimes, 47 N.C. 
App. 353, 267 S.E.2d 372 (1980). 

Wife is liable for necessary medical ex- 
penses provided for husband. North Caro- 
lina Baptist Hosps. v. Harris, 319 N.C. 347, 354 
S.E.2d 471 (1987). 

Conveyance of Separate Property. — 
Where a married person conveys separate prop- 


erty without permission or joinder of the spouse 
and the non-owner spouse survives the owner 
spouse, the conveyed property is subject to the 
non-owner spouse's elective life estate. Melvin 
v. Mills-Melvin, 126 N.C. App. 543, 486 S.E.2d 
84 (1997). 

Quoted in Heller v. Heller, 7 N.C. App. 120, 
171 S.E.2d 335 (1969). 

Cited in United States v. Yazell, 382 US. 
341, 86 S. Ct. 500, 15 L. Ed. 2d 404 (1966). 


II. DECISIONS UNDER FORMER LAW. 
A. Generally. 


Editor’s Note. — The cases below were de- 
cided under former statutory provisions relat- 
ing to the capacity of married women to con- 
tract. 

Common Law. — At common law, the con- 
tract of a married woman was void, but it was 
held in equity that she might have an estate 
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settled to her separate use, and that although 
she had no power to bind herself personally, she 
might with the concurrence of the trustee spe- 
cifically charge her separate estate, and the 
courts of equity would enforce the charge 
against the property. But her contracts, in 
order to create a charge, had to refer expressly, 
or by necessary implication, to the separate 
estate as a means of payment, this being in the 
nature of an appointment or appropriation. 
Frazier v. Brownlow, 38 N.C. 237 (1844); Knox 
vy. Jordan, 58 N.C. 175 (1859); Pippen v. Wesson, 
74 N.C. 437 (1876); Sanderlin v. Sanderlin, 122 
N.C. 1, 29 S.E. 55 (1898). 

The common-law rule continued to be the law 
in this State until the adoption of the Constitu- 
tion of 1868. Pippen v. Wesson, 74 N.C. 437 
(1876). 

Legislature Has Power to Remove Re- 
straints. — The restraints upon a married 
woman’s power to contract rest upon statute, 
not upon the Constitution, and of course can be 
removed by statute. There is no prohibition 
upon the legislature to do so, and indeed the 
Supreme Court in many instances has indi- 
cated to the legislature that justice might be 
facilitated by more liberal legislation in that 
regard. Finger v. Hunter, 130 N.C. 529, 41 S.E. 
890 (1902). 

This section operated prospectively and 
did not apply to contracts made prior to its 
adoption. Stephens v. Hicks, 156 N.C. 239, 72 
S.E. 313 (1911). 

Section Does Not Apply to Estates Held 
by the Entirety. — The doctrine of title by 
entireties between husband and wife as it ex- 
isted at common law remains unchanged by 
statute in this State. And this section has been 
construed in Jones v. Smith, 149 N.C. 318, 62 
S.E. 1092 (1908), as not affecting estates held 
by husband and wife as tenants by the entirety. 
Davis v. Bass, 188 N.C. 200, 124 S.E. 566 
(1924); In re City of Durham Annexation Ordi- 
nance No. 5791, 66 N.C. App. 472, 311 S.E.2d 
898 (1984). 

Statute providing that earnings and 
damages from personal injury are wife’s 
property (see now § 52-4) should be read in 
light of this section. Helmstetler v. Duke Power 
Co., 224 N.C. 821, 32 S.E.2d 611 (1945), over- 
ruled on other grounds, Nicholson v. Hugh 
Chatham Mem. Hosp., 300 N.C. 295, 266 
S.E.2d 818 (1980). 


B. Powers Conferred. 


Married Women Made Sui Juris. — The 
effect of the Martin Act was to take married 
women out of the classification which the law 
recognized, prior to its enactment, and to make 
them, with respect to capacity to contract, sui 
juris. Lipinsky v. Revell, 167 N.C. 508, 83 S.E. 
820 (1914); Royal v. Southerland, 168 N.C. 405, 
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84 S.E. 708 (1915); Warren v. Dail, 170 N.C. 
406, 87 S.E. 126 (1915); Thrash v. Ould, 172 
N.C. 728, 90 S.E. 915 (1916); Satterwhite v. 
Gallagher, 173 N.C. 525, 92 S.E. 369 (1917); 
Dorsey v. Corbett, 190 N.C. 783, 180 S.E. 842 
(1925); Tise v. Hicks, 191 N.C. 609, 182 S.E. 560 
(1926); Taft v. Covington, 199 N.C. 51, 153 S.E. 
597 (1930). See Davis v. Cockman, 211 N.C. 
630, 191 S.E. 322 (1937); Etheridge v. Wescott, 
244 N.C. 6387, 94 S.E.2d 846 (1956). 

By virtue of this section, a married 
woman may make contracts affecting her 
personal and real property as though she were 
unmarried, except that the requirements of 
former § 52-6 had to be met in contracts be- 
tween her and her husband. Martin v. Bundy, 
212 N.C. 487, 193 S.E. 831 (1937). See §§ 39-7 
et seq., 52-6, and notes thereto. 

This section should be held to mean what it 
plainly says, that, except as to contracts with 
her husband, in which the forms required by 
former § 52-6 had to be observed, a married 
woman can now make any and all contracts so 
as to affect her real and personal property, in 
the same manner and to the same effect as if 
she were unmarried. Lipinsky v. Revell, 167 
N.C. 508, 83 S.E. 820 (1914); Warren v. Dail, 
170 N.C. 406, 87 S.E. 126 (1915); Everett -v. 
Ballard, 174 N.C. 16, 93 S.E. 385 (1917); Taft v. 
Covington, 199 N.C. 51, 153 S.E. 597 (1930). 
See also, Davis v. Cockman, 211 N.C. 630, 191 
S.E. 322 (1937); Cruthis v. Steele, 259 N.C. 701, 
131 S.E.2d 344 (1963). 

This section practically constitutes mar- 
ried women free traders as to all their ordi- 
nary dealings. Price v. Charlotte Elec. Ry., 160 
N.C. 450, 76 3S.E. |) 502-1912). Croom -v. 
Goldsboro Lumber Co., 182 N.C. 217, 108 S.E. 
730 (1921); 

Former § 52-6 Not Affected. — This sec- 
tion did not alter the effect of former § 52-6, 
requiring certain findings and conclusions by 
the probate officer to accompany a conveyance 
of wife’s lands directly to her husband, and 
wife’s deed not probated accordingly was void. 
Singleton v. Cherry, 168 N.C. 402, 84 S.E. 698 
(1916); Butler v. Butler, 169 N.C. 584, 86 S.E. 
507 (1915), 

Husband and Wife May Form Business: 
Partnership. — This section has been held to’ 
vest the wife with the power to contract with 
the husband so as to create a business partner- 
ship. Eggleston v. Eggleston, 228 N.C. 668, 47 
S.E.2d 243 (1948). 

Oral Agreement to Hold Land in Trust 
for Husband. — A married woman is under no 
legal handicap which would prevent her from 
entering into an oral agreement with her hus- 
band to hold title to real estate for his benefit or 
for their joint benefit. Carlisle v. Carlisle, 225 
N.C. 462, 35 S.E.2d 418 (1945). 
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C. Liabilities Incurred. 


Liability for Breach of Contract. — When 
the legislature authorized a married woman to 
contract and deal so.as to affect her real and 
personal property in the same manner, and 
with the same effect, as if she were unmarried, 
it authorized contracts for breach of which she 
would be liable as fully as if she had remained 
unmarried. Everett v. Ballard, 174 N.C. 16, 93 
S.E. 385 (1917). 

On a breach of a married woman’s contract to 
convey her land, she may be held responsible in 
damages, as in other contracts by which she is 
properly bound. Warren v. Dail, 170 N.C. 406, 
87 S.E. 126 (1915). 

Under the former law it was held that a 
married woman whose husband was an alien 
and never visited or resided in the United 
States was personally liable on her contracts. 
Levi v. Marsha, 122 N.C. 565, 29 S.E. 832 
(1898). 

Liability of Wife Where Husband Acts as 
Her Agent. — Under this section, a wife may 
appoint her husband as her agent for doing in 
her behalf work which may be of such danger- 
ous character as to be a menace to the safety of 
others, and is liable with him for his negligence. 
Richardson v. Libes, 188 N.C. 112, 123 S.E. 306 
(1924). 

Liability as Partner or Surety. — Since 
the passage of the Martin Act, a wife has been 
held liable jointly and severally on her con- 
tracts whenever a partner or a surety. Bristol 
Grocery Co. v. Bails, 177 N.C. 298, 98 S.E. 768 
(1919). 

Liability Where Wife Is Surety for Hus- 
band. — A wife, by becoming surety on the 
obligations of her husband, creates a direct and 
separate liability to the creditor of the husband 
which makes her personally responsible, under 
this section, without requiring the statutory 
formalities necessary to the validity of certain 
contracts made directly between the wife and 
her husband. Royal v. Southerland, 168 N.C. 
405, 84 S.E. 708 (1915). 

Estoppel. — Since, in this State, the com- 
mon-law disabilities of a married woman to 
contract, with certain exceptions, have been 
removed, she is bound by an estoppel the same 
as any other person. Tripp v. Langston, 218 
N.C. 295, 10 S.E.2d 916 (1940). See also, Build- 
ers’ Sash & Door Co. v. Joyner, 182 N.C. 518, 
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109 S.E. 259 (1921), wherein the question 
whether the doctrine of title by estoppel applies 
to amarried woman was raised but not decided; 
Cruthis v. Steele, 259 N.C. 701, 1381 S.E.2d 344 
(1963). 

Husband Still Liable for Funeral Ex- 
penses and Necessaries. — The common-law 
rule that the husband is liable for the funeral 
expenses of his deceased wife and for “neces- 
saries” during their married life is not affected 
by this section, when there is nothing to show 
an express promise to pay on her part, or that 
the articles were sold on her credit or under 
such circumstances as to make her exclusively 
or primarily liable according to the equitable 
principles of indebitatus assumpsit. Bowen v. 
Daugherty, 168 N.C. 242, 84 S.E. 265 (1915). 


D. Remedies for Breach. 


Specific Performance. — When a married 
woman makes an executory contract to convey 
land and the requirements of § 39-7, regarding 
instruments affecting a married woman’s title, 
are not complied with, she can only be held in 
damages, and specific performance may not be 
enforced. Warren v. Dail, 170 N.C. 406, 87 S.E. 
126 (1915). 

Judgment Against Wife as Surety for 
Husband. — In Royal v. Southerland, 168 N.C. 
405, 84 S.E. 708 (1915), it was held that under 
this section a judgment could be rendered 
against a wife upon her obligation as surety to 
her husband. Thrash v. Ould, 172 N.C. 728, 90 
S.E. 915 (1916). 

Judgment Enforced by Execution. — It 
was held in Lipinsky v. Revell, 167 N.C. 508, 83 
S.E. 820 (1914), that judgment could be ren- 
dered against a married woman upon her con- 
tracts and enforced by execution, though she 
had not specifically charged her property with 
payment thereof. Thrash v. Ould, 172 N.C. 728, 
90 S.E. 915 (1916). 

Wife May Claim Personal Property Ex- 
emption. — Under the provisions of N.C. 
Const., Art. X, § 1, and of this section, the wife 
could claim her personal property exemption 
from the assets of a partnership with her hus- 
band when the validity of the partnership con- 
tract was not questioned by them under the 
provisions of former § 52-6, and each had con- 
sented that such exemption should be allowed 
to the other therefrom. Bristol Grocery Co. v. 
Bails, 177 N.C. 298, 98 S.E. 768 (1919). 


§ 52-3. Married person may insure spouse’s life. 


Any married person in his or her own name, or in the name of a trustee with 
his assent, may cause to be insured for any definite time the life of his or her 
spouse, for his or her sole and separate use, and may dispose of the interest in 
the same by will. (Rev., s. 2099; C.S., s. 2512; 1965, c. 878, s. 1.) 
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Cross References. — As to right of an 
individual to insure his or her life for the 
benefit of spouse and children, see N.C. Const., 
Art. X, § 5. 
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Editor’s Note. — Former § 52-3 related to 
the capacity of a married woman to draw 
checks. 


CASE NOTES 


Insurable Interest in Spouse’s Life. — 
This section does not create in a wife an insur- 
able interest in the life of her husband. She has 
such an interest without the benefit of the 
section. Cook v. Bankers Life & Cas. Co., 329 
N.C. 488, 406 S.E.2d 848 (1991). 

Right to Insure Spouse’s Life Without 


Consent. — This section gives married per- 
sons the right to insure their spouses’ lives 
without their consent. Cook v. Bankers Life & 
Cas. Co., 329 N.C. 488, 406 S.E.2d 848 (1991), 
distinguishing Acme Mfg. Co. v. McCormick, 
175.N.C.277,-95-S.B:.555 (1918). 


§ 52-4. Earnings and damages. 


The earnings of a married person by virtue of any contract for his or her 
personal service, and any damages for personal injuries, or other tort sus- 
tained by either, can be recovered by such person suing alone, and such 
earnings or recovery shall be his or her sole and separate property. (1913, c. 13, 
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Cross References. — For constitutional 
provision as to property of married women, see 
N.C. Const., Art. X, § 4. 

Editor’s Note. — Former § 52-4 related to 
husband’s joinder in conveyance or lease of 
wife’s land. 

Legal Periodicals. — For comment on this 
section, see 29 N.C.L. Rev. 178 (1951). 

For note on equitable distribution law as it 
relates to personal injury awards in divorce 
actions, see 65 N.C.L. Rev. 1332 (1987). 


For note relating to revocation of the marital 
presumption and adoption of the analytic ap- 
proach to the classification of personal injury 
settlements, in light of Johnson v. Johnson, 317 
N.C. 437, 346 S.E.2d 430 (1986), see 22 Wake 
Forest L. Rev. 931 (1987). 

For article, “A Spouse’s Right to Control As- 
sets During Marriage: Is North Carolina Living 
in the Middle Ages?,” see 18 Campbell L. Rev. 
203 (1996). 


CASE NOTES 


Editor’s Note. — Most of the cases below 
were decided under former statutory provisions 
relating to married women. 

Basis of Section. — In the concurring opin- 
ion in Patterson v. Franklin, 168 N.C. 75, 84 
S.E. 18 (1915), Clark, C.J., states that this 
section was passed as a result of the decision in 
Price v. Charlotte Elec. Co., 160 N.C. 450, 76 
S.E. 502 (1912). To the same effect, see 301 N.C. 
728, 274 S.E.2d 230 (1981). 

This section is not inconsistent with or 
repugnant to § 50-20. Johnson v. Johnson, 
317 N.C. 437, 346 S.E.2d 430 (1986). 

This section governs legal interests in prop- 
erty during an ongoing marriage, while § 50-20 
governs its disposition after divorce. Johnson v. 
Johnson, 317 N.C. 437, 346 S.E.2d 430 (1986). 

Section Read in Light of Constitution 
and § 52-2. — This section should be read in 
the light of N.C. Const., Art. X, § 4, which 
protects a married woman in the sole owner- 
ship of her property, and also in connection with 
§ 52-2, which seeks to secure to her the free use 


of her property. Helmstetler v. Duke Power Co., 
224 N.C. 821, 32 S.E.2d 611 (1945), overruled 
on other grounds, Nicholson v. Hugh Chatham 
Mem. Hosp., 300 N.C. 295, 266 S.E.2d 818 
(1980). 

Husband Deprived of Former Rights. — 
By virtue of the statutes giving married women 
separate property rights and the right to sue for 
injuries, the husband is deprived of his former 
rights in his wife’s property and choses in 
action. Hinnant v. Tidewater Power Co., 189 
N.C. 120, 126 S.E. 307 (1925), overruled on 
other grounds, Nicholson v. Hugh Chatham 
Mem. Hosp., 300 N.C. 295, 266 S.E.2d 818 
(1980). 

Marital Rights and Duties Unaffected. — 
The mutual rights and duties growing out of 
the marital relationship are not affected by this 
and the following sections. Ritchie v. White, 225 
N.C. 450, 35 S.E.2d 414 (1945). 

A married woman is still a feme covert with 
the rights, privileges and obligations incident 
to such status under the law. Coley v. 
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Dalrymple, 225 N.C. 67, 33 S.E.2d 477 (1945). 
See also Buford v. Mochy, 224 N.C. 235, 29 
S.E.2d 729 (1944). 

This section does not relieve a married 
woman of her marital obligations or deny to her 
the privilege of sharing in the family duties and 
aiding in such work as the helpmate of her 
husband, when minded so to do. Coley v. 
Dalrymple, 225 N.C. 67, 33 S.E.2d 477 (1945). 

Spouses May Sue Each Other in Tort. — 
The common-law disability of spouses to sue 
each other in tort actions has been completely 
removed in this State. Foster v. Foster, 264 N.C. 
694, 142 S.E.2d 638 (1965). 

A married woman has the fullest power to 
bring actions, even against her husband, and in 
all cases whatever. Crowell v. Crowell, 180 N.C. 
DL Oyccl-OD)7 slat 20Oed1920)) +41 715i a Will of 
Witherington, 186 N.C. 152, 119 S.E. 11 (1928). 

Wife’s right to sue her husband extends to 
tort actions. Crowell v. Crowell, 181 N.C. 66, 
106 S.E. 149 (1921). 

In this jurisdiction a wife may maintain an 
action against her husband for negligent injury, 
or if such injury results in death, her personal 
representative may maintain such action. King 
v. Gates, 231 N.C. 537, 57 S.E.2d 765 (1950); 
First Union Nat'l] Bank v. Hackney, 266 N.C. 17, 
145 S.E.2d 352 (1965). 

Nonresident Wife Has Right of Action 
for Husband’s Tort. — The right of a married 
woman to maintain an action against her hus- 
band to recover for negligent injury is not 
limited to residents of this State, and a nonres- 
ident wife may maintain an action here against 
her nonresident husband on a transitory cause 
of action which arises in this State, and she is 
entitled to any recovery as her separate prop- 
erty. Bogen v. Bogen, 219 N.C. 51, 12 S.E.2d 649 
(1941). 

Impairment of Capacity to Work and 
Earn Money. — This section is in accord with 
the realistic trend of the modern decisions, 
which recognize the fact that a wife, as an 
individual, has a personal right to work and 
earn money, whether she is gainfully employed 
at the time or engaged merely in the perfor- 
mance of household duties; and where her 
capacity to work and earn money is impaired by 
injury, she has suffered a definite, substantial 
loss. Johnson v. Lewis, 251 N.C. 797, 112 S.E.2d 
512 (1960). 

A person is not deprived of the right to 
recover damages because of inability to labor or 
transact business in the future, because of the 
fact that at the time of the injury he is not 
engaged in any particular employment. The 
fact that a woman attends merely to household 
duties will not deprive her of a right to recover 
for loss of earning capacity. Johnson y. Lewis, 
251 N.C. 797, 112 S.E.2d 512 (1960). 

Services Rendered to Husband. — For a 
wife to recover for services rendered to her 
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husband in his business, or outside of her 
domestic duties, while living with him under 
the marital relation, there must be either an 
express or an implied promise on his part to pay 
for them; and the relationship of marriage, 
nothing else appearing, negatives an implied 
promise on his part to pay. Dorsett v. Dorsett, 
183 N.C. 354, 111 SE) 541) 23, ALR. 15°(1922), 

Husband and Wife Employed Together. 
— Since the passage of the Martin Act and this 
section, the separate earnings of a married 
woman belong to her, and she may sue and 
recover them alone; and where the evidence 
tends only to establish the fact that the em- 
ployer was to pay husband and wife each a 
certain and different amount for services, the 
husband could not recover the whole upon the 
theory that the amount he was to receive was 
augmented by what wife was to receive for her 
separate services. Croom v. Goldsboro Lumber 
Concts2 NOL 247, 108 SG. 735 (1921), 

Services rendered by a married woman 
outside the home, and not within the scope of 
her household or domestic duties, would prop- 
erly be recoverable on implied assumpsit or 
quantum meruit in her own name. Coley v. 
Dalrymple, 225 N.C. 67, 33 S.E.2d 477 (1945). 

Recovery for Loss of Consortium. — It is 
now well settled in practically every jurisdic- 
tion that wife has a right to the consortium of 
her husband and can recover when there has 
been an intentional and direct invasion or 
breach of the marital relations. In every case, 
however, the recovery was allowed only where 
there was an intentional invasion. The right of 
the wife to recover in North Carolina for a 
direct and intentional invasion is clearly set- 
tled. Brown v. Brown, 124 N.C. 19, 32 S.E. 320 
(1899). See also, 3 N.C.L. Rev. 100 (1925). 

Recovery for Loss of Consortium Al- 
lowed in Negligence Cases. — Wife has 
cause of action for loss of consortium resulting 
from a negligent injury to her husband. 
Nicholson v. Hugh Chatham Mem. Hospital, 
300 N.C. 295, 266 S.E.2d 818 (1980). 

Married women’s legislation in North Caro- 
lina gave a wife the equal right to sue for loss of 
her husband’s consortium. Nicholson v. Hugh 
Chatam Mem. Hospital, 300 N.C. 295, 266 
S.E.2d 818 (1980). 

But Action for Loss of Consortium Must 
Be Joined With Injured Spouse’s Action. — 
A spouse may maintain a cause of action for 
loss of consortium due to the negligent actions 
of third parties so long as that action for loss of 
consortium is joined with any suit the other 
spouse may have instituted to recover for his or 
her personal injuries. Nicholson v. Hugh 
Chatam Mem. Hospital, 300 N.C. 295, 266 
S.E.2d 818 (1980). 

“Consortium” defined. — While consor- 
tium is difficult to define, better view is that it 
embraces service, society, companionship, sex- 
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ual gratification and affection. Nicholson vy. 
Hugh Chatam Mem. Hospital, 300 N.C. 295, 
266 S.E.2d 818 (1980). 

Action of Wife for Tort to Husband. — 
Under the former wording of this section, the 
husband could not sue to recover his wife’s 
earnings or damages for tort committed to her 
and there was no reason why she could sue for 
tort or injuries inflicted on her husband. The 
law has never authorized the wife to maintain 
such action for torts sustained by the husband. 
Hipp v. Dupont, 182 N.C. 9, 108 S.E. 318 (1921). 

Action Against Seducer. — Under the pro- 
visions of this section, a married woman who 
had been seduced could, in proper instances, 
maintain her action for damages against her 
seducer without joinder of her husband as a 
party. Hayatt v. McCoy, 194 N.C. 25, 138 S.E. 
405 (1927). 

Joinder of Husband. — Since the passage 
of this section, a married woman may sue 
without joining her husband to recover dam- 
ages she has sustained by reason of a personal 
injury wrongfully inflicted. Kirkpatrick v. 
Crutchfield, 178 N.C. 348, 100 S.E. 602 (1919). 

While husband is not a necessary party to 
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wife’s action to recover for the value of her 
services rendered upon a quantum meruit, un- 
der this section, his joinder therein as a party 
plaintiff is not improper; and where he has 
alleged an independent cause of action upon a 
quantum meruit, the Supreme Court, on ap- 
peal, in the exercise of its discretion, may 
remand the cause with direction that the alle- 
gations of the complaint as to the statement of 
the husband’s cause be stricken out and the 
action of the wife proceeded with. Shore v. Holt, 
185 N.C. 312, 117 S.E. 165 (1923). 

The law formerly prevailing allowed the 
husband the earnings of his wife and the pro- 
ceeds of her labor, but the husband could confer 
upon the wife the right to her earnings, upon 
which they became her separate estate, giving 
her a right of action to recover them in her own 
name. Patterson v. Franklin, 168 N.C. 75, 84 
S.E. 18 (1915). 

Applied in Owens v. Kelly, 240 N.C. 770, 84 
S.E.2d 163 (1954); Burton v. Dixon, 259 N.C. 
473, 131 S.E.2d 27 (1963). 

Cited in Nicholson v. Hugh Chatham Mem. 
Hosp., 300 N.C. 295, 266 S.E.2d 818 (1980). 


§ 52-5. Torts between husband and wife. 


A husband and wife have a cause of action against each other to recover 
damages sustained to their person or property as if they were unmarried. 


C19alec: 263; "1965; 37s, s: 1.) 


Legal Periodicals. — For comment on this 
section, see 29 N.C.L. Rev. 395 (1951). 

For note on choice of law rules in North 
Carolina, see 48 N.C.L. Rev. 243 (1970). 

For comment on adverse marital testimony 
in criminal actions after the modification of the 
common-law rule by State v. Freeman, 302 N.C. 
591, 276 S.E.2d 450 (1981), see 60 N.C.L. Rev. 
874 (1982). 

For note, “It’s Time to Abolish North Caroli- 
na’s Parent-Child Immunity, But Who’s Going 


to Do It?—Coffey v. Coffey and North Carolina 
General Statutes Section 1-539.21,” see 68 N.C. 
L. Rev. 1317 (1990). 

For article, “A Spouse’s Right to Control As- 
sets During Marriage: Is North Carolina Living 
in the Middle Ages?,” see 18 Campbell L. Rev. 
203 (1996). 

For note and comment, “Liner v. Brown: 
Where Should We Go From Here—Two Differ- 
ent Approaches for North Carolina,” see 19 
Campbell L. Rev. 447 (1997). 


CASE NOTES 


Purpose of Section. — This section was 
intended to change for the future the result 
reached in Scholtens v. Scholtens, 230 N.C. 149, 
52 S.E.2d 350 (1949); Shaw v. Lee, 258 N.C. 
609, 129 S.E.2d 288 (1963). See also, 29 N.C.L. 
Rey. 359. 

The legislature by statute modified the 
common law and permitted the wife to sue the 
husband for injuries tortiously inflicted. Shaw 
v. Lee, 258 N.C. 609, 129 S.E.2d 288 (1963); 
Ayers v. Ayers, 269 N.C. 448, 152 S.E.2d 468 
(1967). 

This section permits one spouse to maintain 
an action against the other for injuries caused 


by his or her tort. Cox v. Shaw, 263 N.C. 361, 
139 S.E.2d 676 (1965). 

The common-law disability of spouses to 
sue each other in tort actions has been 
completely removed in this State. Foster v. 
Foster, 264 N.C. 694, 142 S.E.2d 638 (1965). 

A wife may maintain an action against 
her husband for assault and battery. Ayers 
v. Ayers, 269 N.C. 448, 152 S.E.2d 468 (1967). 

Or for Personal Injuries from His Negli- 
gence. — In this jurisdiction a wife has the 
right to sue her husband and recover damages 
for personal injuries inflicted by his actionable 
negligence. First Union Nat'l Bank v. Hackney, 
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266 N.C. 17, 145 S.E.2d 352 (1965). 

Husband May Recover from Wife Medi- 
cal Expenses He Paid for Daughter Negli- 
gently Injured by Wife. — By virtue of the 
express provisions of this section, plaintiff fa- 
ther was entitled to recover from defendant 
mother the medical expenses expended by him 
on behalf of his daughter for injuries to her 
caused by defendant’s actionable negligence in 
the operation of an automobile. Foster v. Foster, 
264 N.C. 694, 142 S.E.2d 638 (1965). 

Plaintiff’s action to recover necessary medi- 
cal expenses expended by him for his infant 
daughter is within the fair intent and meaning 
of this section imposing liability for damages 
sustained to property. Foster v. Foster, 264 N.C. 
694, 142 S.E.2d 638 (1965). 

Marriage does not automatically pre- 
clude an action for trespass. Miller v. 
Brooks, 123 N.C. App. 20, 472 S.E.2d 350 
(1996). 

And Wrongful Death Action May Be 
Maintained Against Husband for Wife’s 
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Death. — If a husband’s negligence results in 
the death of his wife, her personal representa- 
tive may maintain an action against him for 
her wrongful death. Cox v. Shaw, 263 N.C. 361, 
139 S.E.2d 676 (1965); First Union Nat’] Bank 
v. Hackney, 266 N.C. 17, 145 S.E.2d 352 (1965). 

Since this section provides that an injured 
wife has a cause of action against her husband 
for damages for personal injury, the adminis- 
trator of her estate may maintain an action for 
wrongful death when she does not survive. 
Cummings v. Locklear, 12 N.C. App. 572, 183 
S.E.2d 832 (1971). 

Conflict of Laws. — In cases involving 
intra-family immunity, the law of the state 
where the wrong took place applies instead of 
the law of the state of the parties’ residence. 
Henry v. Henry, 29 N.C. App. 174, 223 S.E.2d 
564, aff'd, 291 N.C. 156, 229 S.E.2d 158 (1976). 
But see § 52-5.1. 

Cited in Coffey v. Coffey, 94 N.C. App. 717, 
381 S.E.2d 467 (1989). 


§ 52-5.1. Tort actions between husband and wife arising 
out of acts occurring outside State. 


A husband and wife shall have a cause of action against each other to recover 
damages for personal injury, property damage or wrongful death arising out of 
acts occurring outside of North Carolina, and such action may be brought in 
this State when both were domiciled in North Carolina at the time of such acts. 


(1967, c. 855.) 


Legal Periodicals. — For article on “Con- 
flict of Spousal Immunity Laws: The Legisla- 
ture Takes a Hand,” discussing this section, see 
46 N.C.L. Rev. 506 (1968). 

_For note on the “greatest interest rule” as a 


choice-of-law conflicts rule, see 47 N.C.L. Rev. 
407 (1969). 

For note on choice-of-law rules in North 
Carolina, see 48 N.C.L. Rev. 243 (1970). 


CASE NOTES 


Former Law. — Before the passage of this 
section, it was held that the legislature did not 
intend in § 52-5 to extend its enactment be- 
yond State borders and create in a spouse a 
right of action against the other for acts done 
beyond the borders of North Carolina. Shaw v. 
Lee, 258 N.C. 609, 129 S.E.2d 288 (1963). 

This section was designed by the legis- 
lature to enable a North Carolina resident 
to sue in the courts of this State, notwith- 
standing the rule that the law of the state 
wherein the injury occurred determines the 
right of the injured spouse to bring an action for 
damages. Henry v. Henry, 291 N.C. 156, 229 
S.E.2d 158 (1976). 


The legislature, by the enactment of this 
section, rescinded the rule with reference to the 
right of a wife domiciled in North Carolina to 
maintain, in the courts of this State, an action 
for damages for injuries proximately caused by 
the negligence of her husband in another state. 
Henry v. Henry, 291 N.C. 156, 229 S.E.2d 158 
(1976). 

This section left untouched the rule 
with reference to the right of a nonresi- 
dent wife to sue her husband in the courts 
of North Carolina to recover damages for 
injuries inflicted in this State and proximately 
caused by his negligence. Henry v. Henry, 291 
N.C. 156, 229 S.E.2d 158 (1976). 
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§ 52-6: Repealed by Session Laws 1977, c. 375, s. 1. 


Cross References. — As to contracts be- 
tween husband and wife, see now § 52-10. 


§ 52-7. Validation of certificates of notaries public as to 
contracts or conveyances between husband 
and wife. 


Any contract between husband and wife coming within the provisions of G.S. 
52-6, executed prior to the first day of January, 1955, acknowledged before a 
notary public and containing a certificate of the notary public of his conclusions 
and findings of fact that such conveyance is not unreasonable or injurious to 
the wife, is hereby in all respects validated and confirmed, to the same extent 
as though said certifying officer were one of the officers named in G.S. 52-6. 
(1955, 380; 1965;:¢. 878;.s:'1.) 


Editor’s Note. — Section 52-6, referred to in 
this section, was repealed by Session Laws 
1977 ,-6..375,.8. 1: 


lease of wife’s land by husband without her 
consent. The provisions of present § 52-7 are 
almost identical to those of former § 52-12.1. 


Former § 52-7 prohibited conveyance or 


§ 52-8. Validation of contracts failing to comply with pro- 
visions of former § 52-6. 


Any contract between husband and wife coming within the provisions of G.S. 
52-6 executed between January 1, 1930, and January 1, 1978, which does not 
comply with the requirement of a private examination of the wife or with the 
requirements that there be findings that such a contract between a husband 
and wife is not unreasonable or injurious to the wife and which is in all other 
respects regular is hereby validated and confirmed to the same extent as if the 
examination of the wife had been separate and apart from the husband. This 
section shall not affect pending litigation. (1957, c. 1178; 1959, c. 1806; 1965, c. 
207; c. 878, s..1; 1967, ¢. 1183,.s. 1; 1971, c..101;.1973, c..13887):s; 151975, c: 495; 


8. le 1OT 7, Cis 1 Oy Salo soe acu DO0,.s. Log 


Editor’s Note. — Section 52-6, referred to in 
this section, was repealed by Session Laws 
1977, c. 375, s. 1, effective January 1, 1978. 

Former § 52-8 related to the capacity of a 
married woman to make a will. The provisions 
of present § 52-8 are similar to those of former 
SES Aas 


Legal Periodicals. — For note discussing 
purchase money resulting trust doctrine in 
North Carolina, see 12 N.C. Cent. L.J. 526 
(1981). 


CASE NOTES 


This section is a curative statute. 
Hutchins v. Hutchins, 260 N.C. 628, 133 S.E.2d 
459 (1963). 

This section was amended in 1981 in an 
attempt to cure deeds which lack the certifica- 
tion that the transaction was not unreasonable 
or injurious to the wife. West v. Hays, 82 N.C. 
App. 574, 346 S.E.2d 690 (1986). 

Legislative Intent. — In enacting this sec- 
tion, the legislative intent was to validate con- 
tracts made void by former § 52-6, except for 


those in pending litigation. Murphy v. Davis, 61 
N.C. App. 597, 300 S.E.2d 871, cert. denied and 
appeal dismissed, 309 N.C. 192, 305 S.E.2d 735 
(1983), overruled on other grounds, Dunn. v. 
Pate, 334 N.C. 115, 431 S.E.2d 178 (1993). 
Applicability of Section. — This section 
was not applicable where not only was the 
private examination of the wife required by 
former § 52-6 not taken, but there was no 
finding by the certifying officer of the officer’s 
conclusions and findings of fact as to whether or 
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not the deed was unreasonable or injurious to 
the wife as required by former § 52-6(b) and 
the certifying officer was not one of those au- 
thorized by former § 52-6(c) to make the re- 
quired certificate. Boone v. Brown, 11 N.C. App. 
39);181 8. Be2d. 157, (1971). 

Deed executed in 1947, which was void be- 
cause the then applicable provisions of former 
§§ 47-39 and 52-12 were not complied with, in 
that the clerk of court failed to find that the 
transaction was not “unreasonable or injurious” 
to grantor’s wife, could not be cured by this 
section as amended in 1981, where the rights of 
wife’s devisees in the property vested in 1978 
upon her death. West v. Hays, 82 N.C. App. 574, 
346 S.E.2d 690 (1986). 

This section would not operate to cure a deed 
which was void for failure to comply with 
former version of § 52-12, relating to a private 
examination of a married woman grantor and a 
finding that the conveyance was not unreason- 
able or injurious to the wife. Dunn v. Pate, 98 
N.C. App. 351, 390 S.E.2d 712 (1990). 

This section purports to cure the execu- 
tion of a trust agreement not acknowl- 
edged by the wife as required by former 
§ 52-6. Godwin v. Wachovia Bank & Trust Co., 
259 N.C. 520, 131 S.E.2d 456 (1963). 

Conveyance Not Complying’ with 
Former § 52-6 Void Unless Validated. — A 
wife’s deed purporting to convey property to her 
husband, without complying with former § 52- 
6, and not validated by this section, was void. 
Murphy v. Davis, 61 N.C. App. 597, 300 S.E.2d 
871, cert. denied and appeal dismissed, 309 
N.C. 192, 305 S.E.2d 735 (1983), overruled on 
other grounds, Dunn v. Pate, 334 N.C. 115, 431 
S.E.2d 178 (1993). 

A contract between a husband and wife 
to make a joint will was void as to the wife 
where it was not executed by her in accordance 
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with former § 52-6, and its invalidity was not 
affected by this curative statute and § 39- 
13.1(b), where both curative statutes were en- 
acted after the rights of the parties under the 
contract vested upon the death of the husband, 
and the contract was not “in all other respects 
regular” except for the failure to privately ex- 
amine the wife as required by the curative 
statutes. Mansour v. Rabil, 277 N.C. 364, 177 
S.E.2d 849 (1970). 

Postnuptial agreement executed in 1977 
could not be set aside due to any alleged non- 
compliance with former § 52-6 (repealed 1977) 
or § 52-10 (amended 1977). Brantley v. Watson, 
113 N.C. App. 234, 438 S.E.2d 211 (1994). 

Use of Section to Validate Separation 
Agreement Precluded. — Where a wife’s 
acknowledgment of a separation agreement 
was fatally defective under former § 52-6 be- 
cause there was no private examination of the 
wife and thus no finding as to whether the 
agreement was unreasonable or injurious to 
the wife, and because the acknowledgment was 
certified by a Judge Advocate in the Marine 
Corps who did not qualify as a “certifying 
officer” under former § 52-6(c) since his posi- 
tion was not that of an “equivalent or corre- 
sponding officer” of the jurisdiction where the 
examination and acknowledgment were to be 
made, the omission of the private examination 
and the lack of authority on the part of the 
certifying officer precluded the use of curative 
statutes, this section and § 47-81.2, to validate 
the agreement. DeJaager v. DeJaager, 47 N.C. 
App. 452, 267 S.E.2d 399 (1980). 

Quoted in Spencer v. Spencer, 430 F. Supp. 
683 (M.D.N.C. 1977). 

Cited in Spencer v. Spencer, 37 N.C. App. 
481, 246 S.E.2d 805 (1978); Tarkington v. 
Tarkington, 45 N.C. App. 476, 263 S.E.2d 294 
(1980). 


$ 52-9. Effect of absolute divorce decree on certificate 
failing to comply with § 52-6. 


Whenever it appears that, since the execution of a contract between a 
husband and wife in which the certificate of acknowledgment thereof fails to 
comply with the requirements of G.S. 52-6, a valid decree of absolute divorce 
between said husband and wife has been rendered, no action shall be 
maintained by her or anyone claiming under her for the recovery of the 
possession of, or to establish title to any interest in any property described in 
such contract unless such action is commenced within seven years after such 
decree of absolute divorce has become final or unless such action is commenced 
before January 1, 1978, whichever date is earlier. (1957, c. 1260; 1965, c. 878, 
SUa OTT Neovo, Sel 4) 


Editor’s Note. — Section 52-6, referred to in 
this section, was repealed by Session Laws 
1977, c. 375, s. 1, effective January 1, 1978. 

‘Provisions similar to former § 52-9 are now 


contained in present § 52-3. The provisions of 
present § 52-9 are almost identical to those of 
former § 52-12.3. 
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§ 52-10. Contracts between husband and wife generally; 
releases. 


(a) Contracts between husband and wife not inconsistent with public policy 
are valid, and any persons of full age about to be married and married persons 
may, with or without a valuable consideration, release and quitclaim such 
rights which they might respectively acquire or may have acquired by 
marriage in the property of each other; and such releases may be pleaded in 
bar of any action or proceeding for the recovery of the rights and estate so 
released. No contract or release between husband and wife made during their 
coverture shall be valid to affect or change any part of the real estate of either 
spouse, or the accruing income thereof for a longer time than three years next 
ensuing the making of such contract or release, unless it is in writing and is 
acknowledged by both parties before a certifying officer. 

(b) Such certifying officer shall be a notary public, or a justice, judge, 
magistrate, clerk, assistant clerk or deputy clerk of the General Court of 
Justice, or the equivalent or corresponding officers of the state, territory or 
foreign country where the acknowledgment i is made. Such officer must not be 
a party to the contract. 

(c) This section shall not apply to any judgment of the superior court or 
other State court of competent jurisdiction, which, by reason of its being 
consented to by a husband and wife, or their attorneys, may be construed to 
constitute a contract or release between such husband and wife. (1871-2, c. 
193, s. 28; Code, s. 1836; Rev., s. 2108; C.S., s. 2516; 1959, c. 879, s. 12; 1965, 


CLO Ofise Lolo T Co ia) 


Cross References. — As to abolition of 
dower and curtesy, see § 29-4. As to right of 
surviving spouse to elect life estate in lieu of 
intestate share, see § 29-30. As to distribution 
by court of marital property upon divorce, see 
§§ 50-20 and 50-21. As to separation agree- 
ments, see § 52-10.1. As to antenuptial con- 
tracts, see § 52B-1 et seq. 

Editor’s Note. — Provisions similar to 
former § 52-10 are now contained in present 
§ 52-4. The provisions of present § 52-10 are 
similar to those of former § 52-13. 

Legal Periodicals. — For comment on the 
enforceability of marital contracts, see 47 
N.C.L. Rev. 815 (1969). 

For article dealing with marriage contracts 
as related to North Carolina law, see 13 Wake 
Forest L. Rev. 85 (1977). 

For article on the rights of individuals to 


control the distributional consequences of di- 
vorce by private contract and on the interests of 
the state in preserving its role as a third party 
to marriage and divorce, see 59 N.C.L. Rev. 819 
(1981). 

For survey of 1982 law on property, see 61 
N.C.L. Rev. 1171 (1983). 

For 1984 survey, “Property Settlement or 
Separation Agreement: Perpetuating the Con- 
fusion,” see 63 N.C.L. Rev. 1166 (1985). 

For 1984 survey, “Intestate Succession of 
Illegitimate Children in North Carolina,” see 63 
N.C.L. Rev. 1274 (1985). 

For note on contractual agreements as a 
means of avoiding equitable distribution, in 
light of Buffington v. Buffington, 69 N.C. App. 
483, 317 S.E.2d 97 (1984), see 21 Wake Forest 
L. Rev. 213 (1985). 


CASE NOTES 


Common Law. — At common law the hus- 
band and wife were regarded as so entirely one 
as to be incapable of either contracting with or 
suing one another, but in equity it was always 
otherwise, and there many of their contracts 
with each other were recognized and enforced. 
George v. High, 85 N.C. 99 (1881). 

Construction With Other Provisions. — 
This section and § 52-10.1 are distinguishable 
in that a separation agreement may affect 
support rights whereas this section refers only 


to “rights ... in property”; further, as indicated 
by the terms requiring formalities for contracts 
entered into “during coverture,” a contract un- 
der this section may be entered into at any time 
during marriage, not only in contemplation of 
separation or divorce. Williams v. Williams, 120 
N.C. App. 707, 463 S.E.2d 815 (1995), aff’d per 
curium, 343 N.C. 299, 469 S.E.2d 553 (1996). 
Those contracts between spouses which 
conflict with public policy are void. Will- 
iams v. Williams, 120 N.C. App. 707, 463 S.E.2d 
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815 (1995), aff’d per curium, 343 N.C. 299, 469 
S.E.2d 553 (1996). 

Legislature Did Not Intend to Reduce 
Marriage to Commercial Basis. — While in 
ordinary transactions married women are per- 
mitted to deal with their earnings and property 
practically as they please or as free traders, the 
General Assembly did not intend to reduce the 
institution of marriage, or the obligations of 
family life, to a commercial basis. Ritchie v. 
White, 225 N.C. 450, 35 S.E.2d 414 (1945). 

Sections 52-10 and 52-10.1 were enacted 
without providing women any extra pro- 
tection not offered to men; therefore, a sep- 
aration agreement should be viewed today like 
any other bargained-for exchange between par- 
ties who are presumably on equal footing. 
Knight v. Knight, 76 N.C. App. 395, 333 S.E.2d 
331 (1985). 

Same rules which govern interpretation 
of contracts generally apply to separation 
agreements. Blount v. Blount, 72 N.C. App. 
193, 323 S.E.2d 738 (1984), cert. denied, 313 
N.C. 506, 329 S.E.2d 389 (1985). 

What Contracts Included. — This section 
clearly refers throughout to contracts between 
the husband and the wife, and does not and was 
not intended to affect contracts between hus- 
band and wife and third parties. Jackson v. 
Beard, 162 N.C. 105, 78 S.E. 6 (1913); Brawley 
v. Brawley, 87 N.C. App. 545, 361 S.E.2d 759, 
cert. denied, 321 N.C. 471, 364 S.E.2d 918 
(1987). 

Postnuptial agreement executed in 1977 
could not be set aside due to any alleged non- 
compliance with former § 52-6 (repealed 1977) 
or § 52-10 (amended 1977). Brantley v. Watson, 
113 N.C. App. 234, 438 S.E.2d 211 (1994). 

Antenuptial Agreement. — A woman in 
contemplation of marriage was expressly au- 
thorized by this section to release by valid 
contract her former right of dower in the lands 
of her intended husband. Turner v. Turner, 242 
N.C. 533, 89 S.E.2d 245 (1955). 

It is well settled in this jurisdiction that a 
man and woman contemplating marriage may 
enter into a valid contract with respect to the 
property and property rights of each after the 
marriage, and such contracts will be enforced 
as written. In re Estate of Loftin, 285 N.C. 717, 
208 S.E.2d 670 (1974). 

Antenuptial contracts, when properly exe- 
cuted and acknowledged, are not against public 
policy and may act as a bar to the wife’s right to 
dissent and to petition for a year’s allowance. In 
re Estate of Loftin, 285 N.C. 717, 208 S.E.2d 
670 (1974). 

In the absence of contrary provisions in an 
antenuptial agreement, or of special statutory 
provisions, a separation and reconciliation be- 
tween husband and wife will not affect or 
extinguish property rights under such an 
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agreement. Turner v. Turner, 242 N.C. 533, 89 
S.E.2d 245 (1955). 

When one person provides purchase 
money to pay for real property and the 
title is taken in the name of another a 
resulting trust commensurate with his interest 
arises in favor of the one furnishing the consid- 
eration. Such a trust is not dependent upon any 
agreement between the parties. Rather, it func- 
tions to effectuate the intention, at the time of 
transfer, of the party furnishing the purchase 
money and such intention is to be determined 
from all the attendant facts and circumstances. 
Tiryakian v. Tiryakian, 91 N.C. App. 128, 370 
S.E.2d 852 (1988). 

Section Inapplicable to Support Obliga- 
tion. — This section, which authorizes post- 
nuptial interspousal agreements not inconsis- 
tent with public policy that affect the spouses’ 
marital property interests, is construed not to 
apply to the husband’s (supporting spouse’s) 
obligation, and the wife’s (dependent spouse’s) 
right, to support. Gray v. Snyder, 704 F.2d 709 
(4th Cir. 1983). 

This section relates to the release of an 
interest in property, but has no bearing what- 
ever on the right of a wife to support. Motley v. 
Motley, 255 N.C. 190, 120 S.E.2d 422 (1961). 

Duty of Support May Be Discharged un- 
der Separation Agreement. — North Caro- 
lina law has long recognized that the husband’s 
(supporting spouse’s) duty of support may be 
discharged by a valid separation agreement 
between the spouses under which fixed benefits 
are provided the wife (dependent spouse) in 
consideration of the discharge. To be valid, such 
a discharge of support agreement must (1) be 
made between spouses either actually sepa- 
rated or intending immediately to separate; 
and (2) be executed in accordance with statu- 
tory formality requirements. Gray v. Snyder, 
704 F.2d 709 (4th Cir. 1983). 

Separation Agreement Not Against Pub- 
lic Policy. — A deed of separation executed by 
husband and wife is not against the policy of 
this State, when properly made. Archbell v. 


‘Archbell, 158 N.C. 408, 74 S.E. 327 (1912). 


Construction of Separation Agreement. 
— The language of a separation agreement that 
the husband released “all rights” that he might 
have “in any estate” of his wife at her death was 
sufficient to support the conclusion that a re- 
lease of his former right of tenancy by the 
curtesy was intended. The word “estate” was 
comprehensive enough to include land. 
Blankenship v. Blankenship, 234 N.C. 162, 66 
S.E.2d 680 (1951). 

Where the terms of a separation agree- 
ment are plain and explicit, the court will 
determine the legal effect and enforce it as 
written by the parties. Blount v. Blount, 72 
N.C. App. 198, 323 S.E.2d 738 (1984), cert. 
denied, 313 N.C. 506, 329 S.E.2d 389 (1985). 
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To be valid, a separation agreement 
must be untainted by fraud, must be in all 
respects fair, reasonable and just, and must 
have been entered into without coercion or the 
exercise of undue influence, and with full 
knowledge of all the circumstances, conditions, 
and rights of the contracting parties. Eubanks 
v. Eubanks, 273 N.C. 189, 159 S.E.2d 562 
(1968). 

Until deed of separation is rescinded, 
defendant cannot attack the legality of the 
separation or obtain alimony from plaintiff. 
Eubanks v. Eubanks, 273 N.C. 189, 159 S.E.2d 
562 (1968). 

As to attack on deed of separation by 
married woman, see Eubanks vy. Eubanks, 
273 N.C. 189, 159 S.E.2d 562 (1968); In re 
Estate of Loftin, 21 N.C. App. 627, 205 S.E.2d 
574, aff'd, 285 N.C. 717, 208 S.E.2d 670 (1974). 

Agreement as to Alimony. — Parties to a 
divorce may enter into a valid agreement set- 
tling the question of alimony, and unless the 
court then orders alimony to be paid, the terms 
of the agreement are binding and can only be 
modified by the consent of both parties. 
Crutchley v. Crutchley, 306 N.C. 518, 298 
S.E.2d 793 (1982). 

Mutual Releases Do Not Bar Wife’s Right 
to Temporary Alimony. — Mutual releases 
between husband and wife of their interests in 
each other’s separate property do not bar the 
wife from making application for temporary 
alimony and attorneys’ fees in a subsequent 
suit for divorce. Bailey v. Bailey, 127 N.C. 474, 
37 S.E. 502 (1900). 

Binding Arbitration as to Spousal Sup- 
port. — Since the parties may settle spousal 
support by agreement, there exists no prohibi- 
tion to their entering into binding arbitration to 
settle the issue of spousal support. Crutchley v. 
Crutchley, 306 N.C. 518, 293 S.E.2d 793 (1982). 

Release and Quitclaim of Property 
Rights. — This section allows husband and 
wife to enter a separation agreement which 
releases and quitclaims any property rights 
acquired by marriage, and that a release will 
bar any later claim on the released property. 
Such a valid separation agreement is an en- 
forceable contract between husband and wife. 
Blount v. Blount, 72 N.C. App. 193, 323 S.E.2d 
738 (1984), cert. denied, 313 N.C. 506, 329 
S.E.2d 389 (1985). 

A release by a husband of his former 
right of tenancy by the curtesy in his wife’s 
lands by properly executed contract with his 
wife was expressly authorized by this section, 
with the added provision that such release 
could be pleaded in bar of any proceeding to 
recover the rights released. Blankenship v. 
Blankenship, 284 N.C. 162, 66 S.E.2d 680 
(1951). 

Prior Agreement as Bar to Equitable 
Distribution. — When a prior separation 
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agreement fully disposes of the spouses’ prop- 
erty rights arising out of the marriage, it acts 
as a bar to equitable distribution. Blount v. 
Blount, 72 N.C. App. 198, 323 S.E.2d 738 
(1984), cert. denied, 313 N.C. 506, 329 S.E.2d 
389 (1985). 

A separation agreement which contained no 
specific references to any real property, but only 
to personal property, held to have nevertheless 
fully disposed of the parties’ property rights 
arising out of the marriage and thus to act asa 
bar to equitable distribution. Hartman v. 
Hartman, 80 N.C. App. 452, 343 S.E.2d 11 
(1986). 

Separation agreement which released each 
spouse from the common law rights incident to 
marriage (dower, curtesy, inheritance, descent, 
and distribution), as well as “all other rights 
arising out of the marital relationship in and to 
any and all property,” fully disposed of the 
parties’ property rights arising out of the mar- 
riage and thus acted as a bar to equitable 
distribution. Hagler v. Hagler, 319 N.C. 287, 
354 S.E.2d 228 (1987). 

Agreement as Bar to Pension Rights. — 
Separation agreement entered into on August 
2, 1982, which contained no reference to defen- 
dant-husband’s military pension, but specifi- 
cally provided that each party was forever 
barred from any or all rights or claims not 
therein reserved which arose out of the marital 
relation and that each released and relin- 
quished all claims or interest in and to all 
property of the other, whether then owned or 
subsequently acquired, barred an award to 
plaintiff-wife under the Equitable Distribution 
Act of a share in defendant-husband’s military 
pension; the subsequent amendment of the act 
effective August 1, 1983, to include military 
pensions as marital property did not permit 
plaintiff-wife to avoid the release provisions of 
the agreement. Morris v. Morris, 79 N.C. App. 
386, 339 S.E.2d 424, cert. denied, 316 N.C. 738, 
345 S.E.2d 390 (1986). 

Money Lent to Husband Recoverable. — 
In a suit brought by a wife against the admin- 
istrator of her deceased husband for money 
“advanced and lent” to him during coverture, 
where the marriage took place after the adop- 
tion of the Constitution of 1868, it was held that 
the contract between them was not inconsistent 
with public policy, and was, therefore, valid. 
George v. High, 85 N.C. 99 (1881). 

Rent Notes Given Wife by Husband 
Valid. — Where a husband occupied his wife’s 
land for 9 years, during the whole of which 
period he received the rents therefrom, under 
an express agreement with his wife to account 
to her for such rents, and each year gave his 
wife a note for the rent, it was held that the 
notes constituted a valid indebtedness on the 
part of the husband to his wife. Battle v. Mayo, 
102 N.C. 413, 9 S.E. 384 (1897). 
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Acts Sufficient to Qualify as an Acknowl- 
edgment. — When defendant and wife signed 
a separation agreement in front of a notary, the 
defendant performed acts sufficient to qualify 
as an acknowledgment under the statute, since 
no rights of creditors or third parties were 
involved. Lawson v. Lawson, 321 N.C. 274, 362 
S.E.2d 269 (1987). 

A certificate of acknowledgment may be 
subsequently affixed to a _ separation 
agreement if the agreement was valid under 
the appropriate statute, no rights of creditors 
or third parties being involved. Lawson v. 
Lawson, 321 N.C. 274, 362 S.E.2d 269 (1987). 

Acknowledgment in Premarital Agree- 
ments. — Since this section requires acknowl- 
edgment only during coverture, the period of 
marriage, it does not require acknowledgment 
for premarital agreements. Howell v. Landry, 
96 N.C. App. 516, 386 S.E.2d 610 (1989), cert. 
denied, 326 N.C. 482, 392 S.E.2d 90 (1990). 

The validity of a premarital agreement is not 
affected by the lack of acknowledgment. Howell 
v. Landry, 96 N.C. App. 516, 386 S.E.2d 610 
(1989), cert. denied, 326 N.C. 482, 392 S.E.2d 
90 (1990). 

Husband’s attorney, who was a notary, 
could acknowledge property settlement 
agreements under this section; this section 
merely provides that persons acknowledging 
the marital contract must not be a party to the 
contract. Small v. Small, 938 N.C. App. 614, 379 
S.E.2d 273, cert. denied, 325 N.C. 273, 384 
S.E.2d 519 (1989). 

Handwritten agreement which was not 
acknowledged before a certifying officer 
as defined in subsection (b) of this section was 
not binding upon the court, and the court was 
free to distribute the property, pursuant to 
§ 50-20. McLean v. McLean, 88 N.C. App. 285, 
363 S.E.2d 95 (1987), petition allowed as to 
additional issues, 322 N.C. 112, 367 S.E.2d 912, 
aff’d, 323 N.C. 543, 374 S.E.2d 376 (1988). 

To impeach a notary’s certification, there 
must be more than a bare allegation that no 
acknowledgment occurred, and where plaintiff 
never asserted that the actual signature on an 
agreement was other than his own, but sug- 
gested only a technical violation of § 52-10.1, 
he did not bring forth sufficient evidence to 
overcome the presumption created in favor of 
the validity of the acknowledgment. Moore v. 
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Moore, 108 N.C. App. 656, 424 S.E.2d 673, aff’d 
per curiam, 334 N.C. 684, 435 S.E.2d 71 (1993). 

Failure to Make Full Disclosure Held to 
Invalidate Antenuptial Agreement. — 
Where the husband failed to make a full disclo- 
sure of his financial status, and that the wife 
was presented with an agreement drawn by the 
husband’s attorney which she signed without 
knowledge of its contents and without seeking 
independent legal advice, absent any voluntary 
waiver, especially considering the confidential 
relationship between prospective spouses, hus- 
band’s failure to fully disclose his financial 
status was grounds for invalidating an 
antenuptial agreement. Tiryakian v. Tiryakian, 
91 N.C. App. 128, 370 S.E.2d 852 (1988). 

Resulting Trust Held Established. — 
Where the evidence showed that $10,000 check 
was delivered into the wife’s hands, that it was 
made out to her maiden name, that she depos- 
ited it in her separate bank account before 
marriage, and that the husband testified that 
the funds were the wife’s to do with as she 
pleased, and she gave it to her husband to 
purchase a condominium, a $10,000 resulting 
trust was properly established in the wife’s 
favor upon divorce. Tiryakian v. Tiryakian, 91 
N.C. App. 128, 370 S.E.2d 852 (1988). 

Applied in Nye v. United States, 407 F. 
Supp. 13845 (M.D.N.C. 1975); McLeod vy. 
McLeod, 74 N.C. App. 144, 327 S.E.2d 910 
(1985); Beroth v. Beroth, 87 N.C. App. 98, 359 
S.E.2d 512 (1987); Hill v. Hill, 94 N.C. App. 474, 
380 S.E.2d 540 (1989); In re Estate of Tucci, 94 
N.C. App. 428, 380 S.E.2d 782 (1989); Rabon v. 
Rabon, 102 N.C. App. 452, 402 S.E.2d 461 
(1991): 

Stated in Lawson v. Lawson, 84 N.C. App. 
51, 351 S.E.2d 794 (1987). 

Cited in Heller v. Heller, 7 N.C. App. 120, 
171 S.E.2d 335 (1969); Spencer v. Spencer, 37 
N.C. App. 481, 246 S.E.2d 805 (1978); Wright v. 
Wright, 305 N.C. 345, 289 S.E.2d 347 (1982); 
Biesecker v. Biesecker, 62 N.C. App. 282, 302 
S.E.2d 826 (1983); Buffington v. Buffington, 69 
N.C. App. 483, 317 S.E.2d 97 (1984); Peak v. 
Peak, 82 N.C. App. 700, 348 S.E.2d 353 (1986); 
Collar v. Collar, 86 N.C. App. 105, 356 S.E.2d 
407 (1987); Brimley v. Logging, 93 N.C. 467, 
378 S.E.2d 52 (1989); Lee v. Lee, 93 N.C. App. 
584, 378 S.E.2d 554 (1989); Small v. Small, 93 
N.C. App. 614, 379 S.E.2d 273 (1989). 


§ 52-10.1. Separation agreements. 


Any married couple is hereby authorized to execute a separation agreement 
not inconsistent with public policy which shall be legal, valid, and binding in 
all respects; provided, that the separation agreement must be in writing and 
acknowledged by both parties before a certifying officer as defined in G.S. 
52-10(b). Such certifying officer must not be a party to the contract. This 
section shall not apply to any judgment of the superior court or other State 
court of competent jurisdiction, which, by reason of its being consented to by a 
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husband and wife, or their attorneys, may be construed to constitute a 
separation agreement between such husband and wife. (1965, c. 803; 1977, c. 


STONES.) 


Cross References. — As to distribution by 
court of marital property upon divorce, see 
§§ 50-20 and 50-21. As to antenuptial con- 
tracts, see § 52B-1 et seq. 

Editor’s Note. — The act inserting this 
section designated it as § 52-13.1, to follow 
former § 52-13 in Article 1 of Chapter 52 prior 
to the repeal and revision of that Chapter by 
Session Laws 1965, c. 878. This section was 
redesignated as § 52-10.1, since the provisions 
of present § 52-10 are similar to those of 
former § 52-13. 

Legal Periodicals. — For comment on the 
enforceability of marital contracts, see 47 
N.C.L. Rev. 815 (1969). 

For note on specific performance of separa- 
tion agreements, see 58 N.C.L. Rev. 867 (1980). 

For note on enforcement of separation agree- 
ments by specific performance, see 16 Wake 
Forest L. Rev. 117 (1980). 

For note on voiding separation agreements 
by isolated acts of sexual intercourse, see 16 
Wake Forest L. Rev. 137 (1980). 

For article on the rights of individuals to 
control the distributional consequences of di- 
vorce by private contract and on the interests of 
the state in preserving its role as a third party 
to marriage and divorce, see 59 N.C.L. Rev. 819 
(1981). 


For 1984 survey, “Property Settlement or 
Separation Agreement: Perpetuating the Con- 
fusion,” see 63 N.C.L. Rev. 1166 (1985). 

For note on contractual agreements as a 
means of avoiding equitable distribution, in 
light of Buffington v. Buffington, 69 N.C. App. 
483, 317 S.E.2d 97 (1984), see 21 Wake Forest 
L. Rev. 213 (1985). 

For note on post-separation sexual inter- 
course precluding enforcement of agreement 
requiring parties to live separate and apart, see 
11 Campbell L. Rev. 73 (1988). 

For article, “Semantics as Jurisprudence: 
The Elevation of Form Over Substance in the 
Treatment of Separation Agreements in North 
Carolina,” see 69 N.C.L. Rev. 319 (1991). 

For survey on the award of attorneys’ fees for 
breach of a separation agreement, see 70 
N.C.L. Rev. 2016 (1992). 

For note, “The Diploma Dilemma: An Inequi- 
table Result Under North Carolina’s Equitable 
Distribution Statute — Kuder v. Schroeder,” see 
17 Campbell L. Rev. 361 (1995). 

For article, “Bromhal v. Stott: Revisiting the 
Court’s Role in Separation Agreements in the 
Context of Attorneys’ Fees,” see 74 N.C.L. Rev. 
2151 (1996). 


CASE NOTES 


Construction With Other Sections. — 
Section 52-10 and this section are distinguish- 
able in that a separation agreement may affect 
support rights whereas § 52-10 refers only to 
“rights ... in property”; further, as indicated by 
the terms requiring formalities for contracts 
entered into “during coverture,” a contract un- 
der § 52-10 may be entered into at any time 
during marriage, not only in contemplation of 
separation or divorce. Williams v. Williams, 120 
N.C. App. 707, 463 S.E.2d 815 (1995), aff’d per 
curium, 343 N.C. 299, 469 S.E.2d 553 (1996). 

Separation Agreements Binding. — Un- 
der this section separation agreements are 
binding in all respects so long as they are not 
inconsistent with public policy and parties may, 
in settling disputes, agree to the payment of 
attorney’s fees. Bromhal v. Stott, 116 N.C. App. 
250, 447 S.E.2d 481 (1994), petition denied as 
to additional issues, 339 N.C. 609, 454 S.E.2d 
246, aff'd, 341 N.C. 702, 462 S.E.2d 219 (1995). 

Parties May Enter Agreement to Settle 
Question of Alimony. — Both parties to a 
divorce may enter into an agreement to settle 
the question of alimony, and the terms of the 


agreement are binding and may be modified 
only with the consent of both parties. Edwards 
v. Edwards, 102 N.C. App. 706, 403 S.E.2d 530, 
cert. denied, 329 N.C. 787, 408 S.E.2d 518 
(1991). 

Both Parents Have Duty to Support 
Children. — It is the policy of this State that 
both parents have a duty to support their minor 
children. Nisbet v. Nisbet, 102 N.C. App. 232, 
402 S.E.2d 151, cert. denied, 329 N.C. 499, 407 
S.E.2d 538 (1991). 

Sections 52-10 and 52-10.1 were enacted 
without providing women any extra pro- 
tection not offered to men; therefore, a sep- 
aration agreement should be viewed today like 
any other bargained-for exchange between par- 
ties who are presumably on equal footing. 
Knight v. Knight, 76 N.C. App. 395, 333 S.E.2d 
331 (1985). 

Duty of Support May Be Discharged un- 
der Separation Agreement. — North Caro- 
lina law has long recognized that the husband’s 
(supporting spouse’s) duty of support may be 
discharged by a valid separation agreement 
between the spouses under which fixed benefits 
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are provided the wife (dependent spouse) in 
consideration of the discharge. To be valid, such 
a discharge of support agreement must (1) be 
made between spouses either actually sepa- 
rated or intending immediately to separate; 
and (2) be executed in accordance with statu- 
tory formality requirements. Gray v. Snyder, 
704 F.2d 709 (4th Cir. 1983). 

When examining whether both parties 
freely entered into separation agreement, 
trial courts should use considerable care be- 
cause contracts between husbands and wives 
are special agreements. Stegall v. Stegall, 100 
N.C. App.. 398, 397 S.E.2d 306 (1990), cert. 
denied, 328 N.C. 274, 400 S.E.2d 461 (1991). 

This section requires that a separation 
agreement be in writing and be acknowl- 
edged by both parties before a certifying of- 
ficer, not a party to the contract, as defined by 
statute. Greene v. Greene, 77 N.C. App. 821, 
336 S.E.2d 430 (1985). 

To be valid a separation agreement must 
be untainted by fraud, must be in all re- 
spects fair, reasonable and just, and must have 
been entered into without coercion or the exer- 
cise of undue influence, and with full knowl- 
edge of all the circumstances, conditions, and 
rights of the contracting parties. Eubanks v. 
Eubanks, 273 N.C. 189, 159 S.E.2d 562 (1968). 

Relationship between husband and wife is 
the most confidential of all relationships, and 
transactions between them, to be valid, must be 
fair and reasonable. Separation agreement 
must have been entered into without coercion. 
Stegall v. Stegall, 100 N.C. App. 398, 397 S.E.2d 
306 (1990), cert. denied, 328 N.C. 274, 400 
S.E.2d 461 (1991). 

Actual Fraud Need Not Be Shown. — 
Courts have thrown cloak of protection about 
separation agreements and made it their busi- 
ness, when confronted, to see to it that they are 
arrived at fairly and equitably. To warrant 
equity’s intervention, no actual fraud need to be 
shown, for relief will be granted if settlement is 
manifestly unfair to spouse because of other’s 
overreaching. Stegall v. Stegall, 100 N.C. App. 
398, 397 S.E.2d 306 (1990), cert. denied, 328 
N.C. 274, 400 S.E.2d 461 (1991). 

There was nothing inconsistent with 
public policy in an indemnity clause 
within a separation agreement where the 
clause read: “If either party hereto for any 
reason fails to perform his or her financial or 
other obligations to the other party or their 
child, and as a result thereof incurs any ex- 
pense, including reasonable attorney’s fees, to 
collect the same or otherwise enforce his or her 
rights with respect thereto, the defaulting 
party shall indemnify and hold the other harm- 
less from any such expense.” Edwards v. 
Edwards, 102 N.C. App. 706, 403 S.E.2d 530, 
cert. denied, 329 N.C. 787, 408 S.E.2d 518 
(1991). 


CH. 52. POWERS AND LIABILITIES 


§52-10.1 


Duty to Pay Child Support Not Depen- 
dent upon Compliance with Other Provi- 
sions. — A spouse’s obligation under the terms 
of a separation agreement to pay child support 
is not dependent upon plaintiff’s compliance 
with visitation, non-harassment, or non-cohab- 
itation provisions, or other provisions unre- 
lated to the financial support of the children. 
Nisbet v. Nisbet, 102 N.C. App. 232, 402 S.E.2d 
151, cert. denied, 329 N.C. 499, 407 S.E.2d 538 
(1991). 

Provisions Dependent upon Compliance 
with Other Provisions in Agreement. — 
Whether a spouse’s right to alimony or mainte- 
nance and support is dependent upon that 
spouse’s compliance with other provisions in 
the separation agreement is determined by the 
construction of the contract between the par- 
ties. Nisbet v. Nisbet, 102 N.C. App. 232, 402 
S.E.2d 151, cert. denied, 329 N.C. 499, 407 
S.E.2d 538 (1991). 

Where a separation agreement is silent on 
the question of whether the provisions for ali- 
mony and visitation are dependent of each 
other, the trial court must determine whether 
defendant’s payment of alimony is dependent 
upon the plaintiff’s complying with the provi- 
sions of the agreement dealing with visitation, 
non-cohabitation and non-harassment. The 
burden of proof of integration of the provisions 
is on the defendant. Nisbet v. Nisbet, 102 N.C. 
App. 232, 402 S.E.2d 151, cert. denied, 329 N.C. 
499, 407 S.E.2d 538 (1991). 

Breach of Provisions. — If the trial court 
finds provisions in a separation agreement re- 
lating to alimony and visitation are dependent, 
the trial court must then determine whether 
plaintiff breached the pertinent provisions, 
and, if so, whether those breaches were of a 
substantial nature. Nisbet v. Nisbet, 102 N.C. 
App. 282, 402 S.E.2d 151, cert. denied, 329 N.C. 
499, 407 S.E.2d 538 (1991). 

Modification of Separation Agreement 
Must Be Pursuant to This Section. — In 
North Carolina, the modification of an original 
separation agreement must be made pursuant 
to the formalities and requirements of this 
section. Greene v. Greene, 77 N.C. App. 821, 
336 S.E.2d 430 (1985). 

An attempt to orally modify a separation 
agreement would fail to meet the formalities 
and requirements of this section. Therefore, the 
findings of the trial court would not support, 
much less require, a conclusion that the parties 
modified their separation agreement when 
plaintiff told defendant, upon learning of his 
remarriage, that she was making him a wed- 
ding present of the payments under the agree- 
ment. Greene v. Greene, 77 N.C. App. 821, 336 
S.E.2d 430 (1985). 

Equitable Distribution Barred by Agree- 
ment. — Separation agreement which released 
each spouse from the common law rights inci- 
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dent to marriage (dower, curtesy, inheritance, 
descent, and distribution), as well as “all other 
rights arising out of the marital relationship in 
and to any and all property,” fully disposed of 
the parties’ property rights arising out of the 
marriage and thus acted as a bar to equitable 
distribution. Hagler v. Hagler, 319 N.C. 287, 
354 S.E.2d 228 (1987). 

Agreement Was Valid Waiver of Property 
Rights. — In response to plaintiff’s complaint 
for divorce, equitable distribution and alimony, 
defendant alleged a valid separation/property 
settlement agreement waived all of plaintiff’s 
marital rights to equitable distribution and 
alimony and requested the agreement be incor- 
porated in the court’s final judgment; as valid 
contractual waivers of these rights are enforce- 
able in this State, defendant’s allegation of the 
agreement was properly characterized as a plea 
in bar to plaintiff’s complaint. Garris v. Garris, 
92 N.C. App. 467, 374 S.E.2d 638 (1988). 

Agreement Not Signed by Wife Was In- 
valid and Did Not Bar Equitable Distribu- 
tion. — Having determined that a separation 
agreement was not valid and enforceable under 
North Carolina law because only the husband 
acknowledged the execution of the separation 
agreement before the certifying officer and fur- 
ther, that the parties intended North Carolina 
law to govern, although the agreement was 
executed in Maryland, the Court of Appeals of 
North Carolina held that the agreement was 
invalid and did not bar the wife’s claim for 
equitable distribution under § 50-21. Morton v. 
Morton, 76 N.C. App. 295, 332 S.E.2d 736, cert. 
denied and appeal dismissed, 314 N.C. 667, 337 
S.E.2d 582 (1985). 

Agreement Held Not Unconscionable. — 
Wife failed to show agreements were unconscio- 
nable where evidence in record plainly showed 
that she considered the agreements equitable 
when she entered into them and knowingly 
chose to bring an end to the continuing aggra- 
vation and stress associated with the outstand- 
ing equitable distribution claim. Hill v. Hill, 94 
N.C. App. 474, 380 S.E.2d 540 (1989). 

Agreements did not involve construc- 
tive fraud where the fiduciary obligation nor- 
mally existing between parties to a marriage 
had long been extinguished; not only were the 
parties divorced before the agreements were 
entered, but each had employed independent 
counsel to represent them in the equitable 
distribution action and the settlement negotia- 
tions, and through counsel, they hammered out 
the terms of property settlement. Hill v. Hill, 94 
N.C. App. 474, 380 S.E.2d 540 (1989). 

Acts Sufficient to Qualify as an Acknowl- 
edgment. — When defendant and wife signed 
a separation agreement in front of a notary the 
defendant performed acts sufficient to qualify 
as an acknowledgment under the statute, since 
no rights of creditors or third parties were 
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involved. Lawson v. Lawson, 321 N.C. 274, 362 
S.E.2d 269 (1987). 

A certificate of acknowledgment may be 
subsequently affixed to a separation 
agreement if the agreement was valid under 
the appropriate statute, no rights of creditors 
or third parties being involved. Lawson v. 
Lawson, 321 N.C. 274, 362 S.E.2d 269 (1987). 

A wife’s acknowledgment of a separa- 
tion agreement was fatally defective under 
former § 52-6 where there was no private ex- 
amination of the wife and thus no finding as to 
whether the agreement was unreasonable or 
injurious to the wife, and where the acknowl- 
edgment was certified by a Judge Advocate in 
the Marine Corps who did not qualify as a 
“certifying officer” under former § 52-6(c) be- 
cause his position was not that of an “equiva- 
lent or corresponding officer” of the jurisdiction 
where the examination and acknowledgment 
were to be made; and the omission of the 
private examination and the lack of authority 
on the part of the certifying officer precluded 
the use of curative statutes, §§ 52-8 and 47- 
81.2, to validate the agreement. DeJaager v. 
DeJaager, 47 N.C. App. 452, 267 S.E.2d 399 
(1980). 

Presumption of Validity of Acknowledg- 
ment. — To impeach a notary’s certification, 
there must be more than a bare allegation that 
no acknowledgment occurred, and where plain- 
tiff never asserted that the actual signature on 
an agreement was other than his own, but 
suggested only a technical violation of this 
section, he did not bring forth sufficient evi- 
dence to overcome the presumption created in 
favor of the validity of the acknowledgment. 
Moore v. Moore, 108 N.C. App. 656, 424 S.E.2d 
678, aff'd per curiam, 334 N.C. 684, 485 S.E.2d 
71 (1993). 

Attorney’s Fees. — The public policy of this 
state encourages settlement agreements and 
supports the inclusion of a provision for the 
recovery of attorney’s fees in settlement agree- 
ments. Bromhal v. Stott, 341 N.C. 702, 462 
S.E.2d 219 (1995). 

Provision for recovery of attorney’s fees in 
separation agreement was not inconsistent 
with public policy and was legal, valid, and 
binding under this section. Bromhal v. Stott, 
341 N.C. 702, 462 S.E.2d 219 (1995). 

Agreement as to Alimony. — Parties to a 
divorce may enter into a valid agreement set- 
tling the question of alimony, and unless the 
court then orders alimony to be paid, the terms 
of the agreement are binding and can only be 
modified by the consent of both parties. 
Crutchley v. Crutchley, 306 N.C. 518, 2938 
S.E.2d 793 (1982). | 

Renunciation under Separation Agree- 
ment. — Where a husband executed a will 
devising and bequeathing all his property to his 
wife, and the spouses thereafter entered into a 
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separation agreement in which each waived 
and renounced all rights under any previously 
executed will of the other, and the husband 
subsequently died without having revoked or 
modified his will, the separation agreement 
constituted a valid renunciation which 
adeemed the devise and bequest to the wife. 
Sedberry v. Johnson, 62 N.C. App. 425, 302 
S.E.2d 924, cert. denied, 309 N.C. 322, 307 
S.E.2d 167 (1983). 

Breach of Separation Agreement. — 
Breach by husband of a part of a separation 
agreement requiring him to pay the difference 
in the federal and state income tax that wife 
was required to pay by virtue of being unable to 
make a deduction for attorneys’ fees was not 
the breach of a personal contract provision 
which would allow recovery of special damages 
for mental anguish. Stanback v. Stanback, 37 
N.C. App. 324, 246 S.E.2d 74, aff’d in part and 
rev'd in part, 297 N.C. 181, 254 S.E.2d 611 
(1979). 

Enforcement of Separation Agreement 
by Specific Performance. — A separation 
agreement that has not been incorporated into 
a divorce judgment may be equitably enforced 
by an order of specific performance. Harris v. 
Harris, 50 N.C. App. 305, 274 S.E.2d 489, cert. 
denied and appeal dismissed, 302 N.C. 397, 279 
S.E.2d 351 (1981). 

A separation agreement not incorporated 
into a final divorce decree may be enforced 
through the equitable remedy of specific perfor- 
mance. Edwards v. Edwards, 102 N.C. App. 
706, 403 S.E.2d 530, cert. denied, 329 N.C. 787, 
408 S.E.2d 518 (1991). 

Defendant Held Able to Specifically Per- 
form Agreement. — Where defendant’s cur- 
rent wife’s background was in the administra- 
tive sphere of her company, and the consulting 
work performed by defendant was indispens- 
able to that company, the court was incorrect in 
concluding that the company was a joint ven- 
ture for defendant and his wife and that defen- 
dant chose not to receive a salary in order to 
depress his income; therefore, the evidence in 
the record supported the conclusion that defen- 
dant was financially able to specifically perform 
the separation agreement. Brandt v. Brandt, 92 
N.C. App. 488, 374 S.E.2d 663 (1988), aff’d, 325 
N.C. 429, 383 S.E.2d 656 (1989). 

As to attack on deed of separation by 
married woman, see Eubanks v. Eubanks, 
273 N.C. 189, 159 S.E.2d 562 (1968). 

Until deed of separation is rescinded, 
defendant cannot attack the legality of the 
separation or obtain alimony from plaintiff. 
Eubanks v. Eubanks, 273 N.C. 189, 159 S.E.2d 
562 (1968). 

Binding Arbitration as to Spousal Sup- 
port. — Since the parties may settle spousal 
support by agreement, there exists no prohibi- 
tion to their entering into binding arbitration to 
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settle the issue of spousal support. Crutchley v. 
Crutchley, 306 N.C. 518, 293 S.E.2d 793 (1982). 

Separation agreements may not by their 
own terms promote objectives which are 
offensive to public policy. Sethness v. 
Sethness, 62 N.C. App. 676, 303 S.E.2d 424 
(1983). 

Because a separation agreement does 
not specifically prohibit “illicit inter- 
course” and cohabitation and may, by implica- 
tion, even condone such acts, it does not there- 
fore follow that the agreement promotes such 
acts. Whether the silence of a separation agree- 
ment on such issues renders it void as against 
public policy is a matter of legislative, not 
judicial, determination. Sethness v. Sethness, 
62 N.C. App. 676, 303 S.E.2d 424 (1983). 

Separation Agreement Not Shown. — 
Where document recited that on the date of 
execution, the parties were “living separate and 
apart”, however, it further provided that the 
parties may desire to resume cohabitation in an 
effort to reconcile and that the parties were 
considering the resumption of cohabitation, the 
express and unambiguous language of the 
agreement declared that the parties were not 
contemplating living “separate and apart forev- 
er.” Thus, the agreement was not a separation 
agreement under this section. Williams v. Wil- 
liams, 120 N.C. App. 707, 463 S.E.2d 815 
(1995), aff'd per curium, 343 N.C. 299, 469 
S.E.2d 553 (1996). 

Summary Judgment Held Improper. — 
Plaintiff’s affidavit stated she was forced to 
sign the separation agreement under duress 
and coercion, and defendant denied allegation, 
therefore, taking plaintiff’s affidavit as true, 
there was a genuine issue of material fact on 
question of duress and coercion concerning the 
separation agreement, and grant of summary 
judgment was error. Stegall v. Stegall, 100 N.C. 
App. 398, 397 S.E.2d 306 (1990), cert. denied, 
328 N.C. 274, 400 S.E.2d 461 (1991). 

Where separation agreement provided for 
percentage adjustments in the amount of ali- 
mony and child support based on the “Consum- 
er Price Index for Consumer Goods,” but did not 
specify which “Consumer Price Index,” trial 
court erred by granting summary judgment on 
amount of arrearages. The court must decide 
what index the parties intended when they 
signed the agreement. Nisbet v. Nisbet, 102 
N.C. App. 232, 402 S.E.2d 151, cert. denied, 329 
N.C. 499, 407 S.E.2d 538 (1991). 

The law in North Carolina strongly fa- 
vors enforcing contracts as written, wher- 
ever they may be entered into. Policy does not 
favor allowing spouses to escape their lawful 
support obligations simply by crossing state 
lines. White v. Graham, 72 N.C. App. 486, 325 
S.E.2d 497 (1985). 

Applied in White v. Graham, 72 N.C. App. 
436, 325 S.E.2d 497 (1985); McLeod v. McLeod, 
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74 N.C. App. 144, 327 S.E.2d. 910 (1985); 
Brandt v. Brandt, 92 N.C. App. 438, 374 S.E.2d 
663 (1988). 


Cited in Buffington v. Buffington, 69 N.C. 


App. 483, 317 S.E.2d 97 (1984); Peak v. Peak, 
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82.N.C. App. 700, 348 S.E.2d 353 (1986); Collar 
v. Collar, 86 N.C. App. 105, 356. S:E.2d 407 
(1987); Howell v. Landry, 96 N.C. App. 516, 386 
S.E.2d 610 (1989); Moyer v. Moyer, 122 N.C. 
App. 723, 471 S.E.2d 676 (1996). 


§ 52-10.2.. Resumption of marital relations defined. 


“Resumption of marital relations” shall be defined as voluntary renewal of 
the husband and wife relationship, as shown by the totality of the circum- 
stances. Isolated incidents of sexual intercourse between the parties shall not 


constitute resumption of marital ane: ORE Ci 7 SOF: s. 1.) 


Legal Periodicals. — For noise on poe: | 


separation sexual intercourse precluding en- 
forcement of agreement requiring. parties: to 


ka NOTES 


There are two lines of cases regarding 
resumption of marital relations: those 
which present the question of whether the 
parties hold themselves out as man and wife as 


a matter of law, and those involving conflicting, 


evidence such that mutual intent becomes an 
essential element; these two lines of cases es- 
tablish two alternative methods by which a 
trial court may find that separated spouses 
have reconciled. Schultz v. Schultz, 107 N.C. 
App. 366, 420 S.E.2d 186 (1992), cert. denied, 
333 N.C. 347, 426 S.E.2d 710 (1993)... 

Future, but Not Existing, Alithony Obli- 
gations Cease upon Reconciliation. - 
When the parties resumed marital relations, 
appellant’s obligations to pay alimony in: the 
future ceased. His duty under the consent judg- 
ment to pay alimony up to the date of reconcil- 
iation, however, as an executed portion of the 
consent judgment, remained _ enforceable 
through the court’s contempt power. Schultz v. 
Schultz, 107 N.C. App. 366, 420 S.E.2d 186 
(1992), cert. denied, 333 N.C. 347, 426 S.E.2d 
710 (1993). 

Reconciliation Not Shown. — Four hours 
on each of six evenings spent together in the 


yh Sh fs : ie 


ise Beye “age apart, see is Campbell L. 
Rev. 73 ts a 


former marital home eating dinner and visiting 
with the parties’ children in combination with 
three or four isolated acts of sexual intercourse 
did not constitute reconciliation as a matter of 


- law. Fletcher v. Fletcher, 123 N.C. App. 744, 474 


S.E.2d 802 (1996). 

Section Not Applied Retroactively. — 
Testimony of plaintiff and defendant alike 
showed that the parties had sexual intercourse 
several times between the execution of Separa- 
tion Agreement and Property Settlement and 
June 1, 1985, and under the law that existed 
when thé acts of intercourse occurred, they 
rendered null and void the unperformed obliga- 
tions of the agreement; furthermore, plaintiff’ S 
position was not, aided by this section, as that 
enactment became effective October 1, 1987, 
more than two years after the occurrences 
involved. Moser v. Moser, 96 N.C. App. 273, 385 
S.E.2d 160 (1989), cert. denied, 326 N.C. 483, 
392 S.E.2d 93 (1990). 

Cited in Higgins v. Higgins, 321 N.C. 482, 
364 S.E.2d 426 (1988); Wells v. Wells, 92 N.C. 
App. 226, 373 S.E.2d 879 (1988); Miller v. 
Brooks, 123 N.C. App. 20, 472 S.E.2d 350 
(1996). 


§ 52-11. Antenuptial contracts and torts. 


The liability of a married person for any debts owing, or contracts made or 
damages incurred before marriage shall not be impaired or altered by such 
marriage. No person shall by marriage incur any liability for any debts owing, 
or contracts made, or for wrongs done by his or her spouse before the marriage. 
(1871-2, c. 193, ss. 138, 14; Code, ss. 1822, 1823; Rev., ss. 2101, 2106; C.S., s. 
2517; 1965, c. 878, s. 1.) 


Editor’s Note. — Former § 52-11 was re- 
pealed by Session Laws 19438, c. 543. The pro- 
visions of present § 52-11 are similar to those 
of former § 52-14. 


Legal Periodicals. — For case law survey 
on tort law, see 43 N.C.L. Rev. 906 (1965). 

For comment on enforceability of marital 
contracts, see 47 N.C.L. Rev. 816 (1969). 
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For article, “A Spouse’s Right to Control As- 
sets During Marriage: Is North Carolina Living 
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in the Middle Ages?,” see 18 Campbell L. Rev. 
203 (1996). 


CASE NOTES 


Wife May Appoint Husband as Agent. — 
A wife may appoint her husband to act as her 
agent to settle her antenuptial debts in the 
same manner as one sui juris may appoint an 
agent, and compliance with the requirements of 
former § 52-6 was not necessary. Stout v. Perry, 


152 N.C. 312, 67 S.E. 757 (1910). 

Where prior to marriage wife incurs lia- 
bility for negligent injury to husband, the 
subsequent marriage does not affect her liabil- 
ity. Shirley v. Ayers, 201 N.C. 51, 158 S.E. 840 
(1931). 


§ 52-12. Postnuptial crimes and torts. 


No married person shall be liable for damages accruing from any tort 
committed by his or her spouse, or for any costs or fines incurred in any 
criminal proceeding against such spouse. (1871-2, c. 193, s. 25; Code, s. 1833; 
Rev., s. 2105; C.S., s. 2518; 1921, c. 102; 1965, c. 878, s. 1.) 


Editor’s Note. — Provisions similar to 
former § 52-12 were contained in the § 52-6 
repealed by Session Laws 1977, c. 375, s. 1. The 


provisions of present § 52-12 are similar to 
those of former § 52-15. 


CASE NOTES 


Common Law. — At common law, husband 
was liable for the tort of his wife, although 
committed without his knowledge or consent 
and in his absence, and although husband and 
wife were living separate at the time, on the 
ground that as her legal existence was incorpo- 
rated in that of her husband, she could not be 
sued alone, and if the husband was protected 
from responsibility the injured party would be 
without redress. Roberts v. Lisenbee, 86 N.C. 
136 (1882). 


For cases decided under former law, see 
Roberts v. Lisenbee, 86 N.C. 136 (1882); 
Presnell v. Moore, 120 N.C. 390, 27 S.E. 27 
(1897); Brittingham v. Stadiem, 151 N.C. 299, 
66 S.E. 128 (1909); Young v. Newsome, 180 N.C. 
315, 104 S.E. 660 (1920). 

Applied in Burton v. Dixon, 259 N.C. 473, 
131 S.E.2d 27 (1963). 

Cited in Lawson v. Lawson, 321 N.C. 274, 
362 S.E.2d 269 (1987). 
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Chapter 52A 


Uniform Reciprocal Enforcement of Support Act 


§§ 52A-1 through 52A-32: Repealed by Session Laws 1995, c. 538, s. 


7(a). 


Editor’s Note. — Session Laws 1995, c. 538, 
s. 7(b), provides in part that the repeal of the 
Uniform Reciprocal Enforcement of Support 
Act does not affect pending actions, rights, 
duties, or liabilities based on the Act, nor does it 
alter, discharge, release, or extinguish any pen- 
alty, forfeiture, or liability incurred under the 
Act. All laws repealed shall be treated as re- 


maining in full force and effect for the purpose 
of sustaining any pending or vested right as of 
the effective date of this act and for the enforce- 
ment of rights, duties, penalties, forfeitures, 
and liabilities under the repealed laws. 

Cross References. — For the Uniform In- 
terstate Family Support Act, see Chapter 52C. 
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Chapter 52B. 


Uniform Premarital Agreement Act. 


Sec. 

52B-1. 
52B-2. 
52B-3. 
52B-4. 
52B-5. 
52B-6. 


Short title. 

Definitions. 

Formalities. 

Content. 

Effect of marriage. 
Amendment, revocation. 


Editor’s Note. — The official commentary to 
this Act has been printed in the main volume 
through the permission of the National Confer- 
ence of Commissioners on Uniform State Laws, 


Sec. 
52B-7. Enforcement. 


52B-8. Enforcement: void marriage. 
52B-9. Limitation of actions. 

52B-10. Application and construction. 
52B-11. Severability. 


and copies of the Uniform Act may be ordered 
from them at 676 North St. Clair Street, Suite 
1700, Chicago, Illinois 60611, (312) 915-0195. 


PREFATORY NOTE 


The number of marriages between persons 
previously married and the number of mar- 
riages between persons each of whom is intend- 
ing to continue to pursue a career is steadily 
increasing. For these and other reasons, it is 
becoming more and more common for persons 
contemplating marriage to seek to resolve by 
agreement certain issues presented by the 
forthcoming marriage. However, despite a 
lengthy legal history for these premarital 
agreements, there is a substantial uncertainty 
as to the enforceability of all, or a portion, of the 
provisions of these agreements and a signifi- 
cant lack of uniformity of treatment of these 
agreements among the states. The problems 
caused by this uncertainty and nonuniformity 
are greatly exacerbated by the mobility of our 
population. Nevertheless, this uncertainty and 
nonuniformity seem reflective not so much of 
basic policy differences between the states but 
rather a result of spasmodic, reflexive response 
to varying factual circumstances at different 
times. Accordingly, uniform legislation con- 
forming to modern social policy which provides 
both certainty and sufficient flexibility to ac- 
commodate different circumstances would ap- 
pear to be both a significant improvement and a 
goal realistically capable of achievement. 

This Act is intended to be relatively limited in 
scope. Section 1 defines a “premarital agree- 
ment” as “an agreement between prospective 
spouses made in contemplation of marriage and 
to be effective upon marriage.” Section 2 re- 
quires that a premarital agreement be in writ- 
ing and signed by both parties. Section 4 pro- 
vides that a premarital agreement becomes 
effective upon the marriage of the parties. 
These sections establish significant parame- 


ters. That is, the Act does not deal with agree- 
ments between persons who live together but 
who do not contemplate marriage or who do not 
marry. Nor does the Act provide for postnuptial 
or separation agreements or with oral agree- 
ments. 

On the other hand, agreements which are 
embraced by the act are permitted to deal with 
a wide variety of matters and Section 3 pro- 
vides an illustrative list of those matters, in- 
cluding spousal support, which may properly be 
dealt with in a premarital agreement. 

Section 6 is the key operative section of the 
Act and sets forth the conditions under which a 
premarital agreement is not enforceable. An 
agreement is not enforceable if the party 
against whom enforcement is sought proves 
that (a) he or she did not execute the agreement 
voluntarily or that (b) the agreement was un- 
conscionable when it was executed and, before 
execution of the agreement, he or she (1) was 
not provided a fair and reasonable disclosure of 
the property or financial obligations of the 
other party, (2) did not voluntarily and ex- 
pressly waive, in writing, any right to disclo- 
sure of the property or financial obligations of 
the other party beyond the disclosure provided, 
and (3) did not have, or reasonably could not 
have had, an adequate knowledge of the prop- 
erty and financial obligations of the other party. 

Even if these conditions are not proven, if a 
provision of a premarital agreement modifies or 
eliminates spousal support, and that modifica- 
tion or elimination would cause a party to be 
eligible for support under a program of public 
assistance at the time of separation, marital 
dissolution, or death, a court is authorized to 
order the other party to provide support to the 
extent necessary to avoid that eligibility. 
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These sections form the heart of the Act; the 
remaining sections deal with more tangential 
issues. Section 5 prescribes the manner in 
which a premarital agreement may be 
amended or revoked; Section 7 provides for 
very limited enforcement where a marriage is 


§ 52B-1. Short title. 
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subsequently determined to be void; and Sec- 
tion 8 tolls any statute of limitations applicable 
to an action asserting a claim for relief under a 
premarital agreement during the parties’ mar- 
riage. 


This Chapter may be cited as the “Uniform Premarital Agreement Act”. 


C1987 0. 473, seh.) 


Editor’s Note. — Session Laws 1987, c. 473, 
s. 3 made this Chapter effective July 1, 1987, 
and applicable to any premarital agreement 
executed on or after that date. 

Legal Periodicals. — For article, “North 
Carolina’s Uniform Premarital Agreement Act, 
A Contract Perspective,” see 12 Campbell L. 
Rev. 221 (1990). 


For comment, “The Uniform Premarital 


§ 52B-2. Definitions. 
As used in this Chapter: 


Agreement Act and Modern Social Policy: The 
Enforceability of Premarital Agreements Regu- 
lating the Ongoing Marriage,” see 28 Wake 
Forest L. Rev. 1037 (1993). 

For note, “The Diploma Dilemma: An Inequi- 
table Result Under North Carolina’s Equitable 
Distribution Statute — Kuder v. Schroeder,” see 
17 Campbell L. Rev. 361 (1995). 


(1) “Premarital agreement” means an agreement between prospective 
spouses made in contemplation of marriage and to be effective upon 


marriage. 


(2) “Property” means an interest, present or future, legal or equitable, 
vested or contingent, in real or personal property, including income 
and earnings. (1987, c. 473, s. 1.) 


OFFICIAL COMMENT 


The definition of “premarital agreement” set 
forth in subsection (1) is limited to an agree- 
ment between prospective spouses made in 
contemplation of and to be effective upon mar- 
riage. Agreements between persons living to- 
gether but not contemplating marriage (see 
Marvin vy. Marvin, 18 Cal.3d 660 (1976), judg- 
ment after trial modified, 122 Cal.App.3d 871 
(1981)) and postnuptial or separation agree- 
ments are outside the scope of this Act. Formal 
requirements are prescribed by Section 2. An 


illustrative list of matters which may be in- 
cluded in an agreement is set forth in Section 3. 

Subsection (2) is designed to embrace all 
forms of property and interests therein. These 
may include rights in a professional license or 
practice, employee benefit plans, pension and 
retirement accounts, and so on. The reference 
to income or earnings includes both income 
from property and earnings from personal ser- 
vices. 


CASE NOTES 


Cited in King v. King, 114 N.C. App. 454, 442 
S.E.2d 154 (1994). 


§ 52B-3. Formalities. 


A premarital agreement must be in writing and signed by both parties. It is 
enforceable without consideration. (1987, c. 473, s. 1.) | 
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OFFICIAL COMMENT 


This section restates the common require- 
ment that a premarital agreement be reduced 
to writing and signed by both parties (see Ariz. 
Rev. Stats. § 25-201; Ark. Stats. § 55-310; 
Cal.Civ.C. § 5134; 138 Dela.Code 1974 § 301; 
Idaho Code § 32-917; Ann.Laws Mass. ch. 209, 
§ 25; Minn.Stats.Ann. § 519.11; Montana 
Rev.C. § 36-123; New Mex. Stats.Ann.1978 40- 
2-4; Ore.Rev.Stats. § 108.140; Vernon’s Texas 
Codes Ann. § 5.44; Vermont Stats. Ann. Title 
12, § 181). Many states also require other 
formalities, including notarization or an 
acknowledgement (see, e.g., Arizona, Arkansas, 
California, Idaho, Montana, New Mexico) but 
may then permit the formal statutory require- 
ment to be avoided or satisfied subsequent to 
execution (see In re Marriage of Cleveland, 76 
Cal.App.3d 357 (1977) (premarital agreement 
never acknowledged but “proved” by sworn tes- 
timony of parties in dissolution proceeding)). 
This act dispenses with all formal require- 
ments except a writing signed by both parties. 
Although the section is framed in the singular, 
the agreement may consist of one or more 
documents intended to be part of the agree- 
ment and executed as required by this section. 

Section 2 also restates what appears to be the 
almost universal rule regarding the marriage 
as consideration for a premarital agreement 
(see, e.g., Ga. Code § 20-303; Barnhill v. 
Barnhill, 386 So.2d 749 (Ala. Civ. App. 1980); 
Estate of Gillilan v. Estate of Gillilan, 406 
N.E.2d 981 (Ind.App.1980); Friedlander v. 
Friedlander, 494 P.2d 208 (Wash.1972); but cf. 
Wilson v. Wilson, 170 A.2d 679, 685 (Me.1961)). 


The primary importance of this rule has been to 
provide a degree of mutuality of benefits to 
support the enforceability of a premarital 
agreement. A marriage is a prerequisite for the 
effectiveness of a premarital agreement under 
this act (see Section 4). This requires that there 
be a ceremonial marriage. Even if this mar- 
riage is subsequently determined to have been 
void, Section 7 may provide limits of enforce- 
ability of an agreement entered into a contem- 
plation of that marriage. Consideration as such 
is not required and the standards for enforce- 
ability are established by Sections 6 and 7. 
Nevertheless, this provision is retained here as 
a desirable, if not essential, restatement of the 
law. On the other hand, the fact that marriage 
is deemed to be consideration for the purpose of 
this act does not change the rules applicable in 
other areas of law (see, e.g., 26 U.S.C.A. 
§§ 2043 (release of certain marital rights not 
treated as consideration for federal estate tax, 
2512); Merrill v. Fahs, 324 U.S. 308, rehearing 
denied 324 U.S. 888 (release of marital rights 
in premarital agreement not adequate and full 
consideration for purposes of federal gift tax).) 

Finally, a premarital agreement is a contract. 
As required for any other contract, the parties 
must have the capacity to contract in order to 
enter into a binding agreement. Those persons 
who lack the capacity to contract but who under 
other provisions of law are permitted to enter 
into a binding agreement may enter into pre- 
marital agreement under those other provi- 
sions of law. 


CASE NOTES 


- Acknowledgment Not Required. — The 
Uniform Premarital Agreement Act does not 
require acknowledgment of premarital agree- 


§ 52B-4. Content. 


ments. Howell v. Landry, 96 N.C. App. 516, 386 
S.E.2d 610 (1989), cert. denied, 326 N.C. 482, 
392 S.E.2d 90 (1990). 


(a) Parties to a premarital agreement may contract with respect to: 

(1) The rights and obligations of each of the parties in any of the property 
of either or both of them whenever and wherever acquired or located; 

(2) The right to buy, sell, use, transfer, exchange, abandon, lease, con- 
sume, expend, assign, create a security interest in, mortgage, encum- 
ber, dispose of, or otherwise manage and control property; 

(3) The disposition of property upon separation, marital dissolution, 
death, or the occurrence or nonoccurrence of any other event; 

(4) The modification or elimination of spousal support; 

(5) The making of a will, trust, or other arrangement to carry out the 


provisions of the agreement; 


(6) The ownership rights in and disposition of the death benefit from a life 


insurance policy; 


(7) The choice of law governing the construction of the agreement; and 
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(8) Any other matter, including their personal rights and obligations, not 

in violation of public policy or a statute imposing a criminal penalty. 

(b) The right of a child to support may not be adversely affected by a 
premarital agreement. (1987, c. 473, s. 1.) 


OFFICIAL COMMENT 


Section 3 permits the parties to contract in a 
premarital agreement with respect to any mat- 
ter listed and any other matter not in violation 
of public policy or any statute imposing a crim- 
inal penalty. The matters are intended to be 
illustrative, not exclusive. Paragraph (4) of sub- 
section (a) specifically authorizes the parties to 
deal with spousal support obligations. There is 
a split in authority among the states as to 
whether a premarital agreement may control 
the issue of spousal support. Some few states do 
not permit a premarital agreement to control 
this issue (see, e.g., In re Marriage of Winegard, 
278 N.W.2d 505 (Iowa 1979); Fricke v. Fricke, 
42 N.W.2d 500 (Wis.1950)). However, the better 
view and growing trend is to permit a premar- 
ital agreement to govern this matter if the 
agreement and the circumstances of its execu- 
tion satisfy certain standards (see, e.g., 


Newman v. Newman, 653 P2d 728 
(Colo.Sup.Ct.1982); Parniawski v. Parniawski, 
359 A.2d 719 (Conn.1976); Volid v. Volid, 286 
N.E.2d 42 (Ill.1972); Osborne v. Osborne, 428 
N.E.2d 810 (Mass.1981); Hudson vy. Hudson, © 
350 P.2d 596 (Okla.1960); Unander v. Unander, 
506 P.2d 719 (Ore.1973)) (see Sections 7 and 8). 
Paragraph (8) of subsection (a) makes clear 
that the parties may also contract with respect 
to other matters, including personal rights and 
obligations, not in violation of public policy or a 
criminal statute. Hence, subject to this limita- 
tion, an agreement may provide for such mat- 
ters as the choice of abode, the freedom to 
pursue career opportunities, the upbringing of 
children, and so on. However, subsection (b) of 


this section makes clear that an agreement 


may not adversely affect what would otherwise 
be the obligation of a party to a child. 


NORTH CAROLINA COMMENT 


If the parties contract with respect to the 
ownership rights in and disposition of the death 
benefit from a life insurance policy and the 
provisions of the premarital contract conflict 
with the provisions of the life insurance policy, 


Legal Periodicals. — For article, “A 
Spouse’s Right to Control Assets During Mar- 


§ 52B-5. Effect of marriage. 


the provisions of the life insurance policy shall 
prevail with respect to payment by the insur- 
ance company but not with respect to the rights — 
of the parties to the premarital agreement. 


riage: Is North Carolina Living in the Middle 
Ages?,” see 18 Campbell L. Rev. 203 (1996). 


A premarital agreement becomes effective upon marriage. (1987, c. 473, s. 13) 


OFFICIAL COMMENT 


This section establishes a marriage as a 
prerequisite for the effectiveness of a premari- 
tal agreement. As a consequence, the act does 
not provide for a situation where persons live 
together without marrying. In that situation, 


the parties must look to the other law of the 
jurisdiction (see Marvin v. Marvin, 18 Cal.3d 
660 (1976); judgment after trial modified, 122 
Cal.App.3d 871 (1981)). 


§ 52B-6. Amendment, revocation. 


After marriage, a premarital agreement may be amended or revoked only by 
a written agreement signed by the parties. The amended agreement or the - 
revocation is enforceable without consideration. (1987, c. 473, s. 1.) 


418 


§52B-7 


CH. 52B. UNIFORM PREMARITAL AGREEMENT ACT 


§52B-7 


OFFICIAL COMMENT 


This section requires the same formalities of 
execution for an amendment or revocation of a 
premarital agreement as are required for its 
original execution (cf. Estate of Gillilan v. Es- 


tate of Gillilan, 406 N.E.2d 981 (Ind.App.1980) 
(agreement may be altered by subsequent 
agreement but not simply by inconsistent acts). 


CASE NOTES 


A cancellation of wedding plans does not 
automatically nullify the provisions of a 
prenuptial agreement in the event the parties 


§ 52B-7. Enforcement. 


subsequently reconcile and marry. In re Estate 
of Pate, 119 N.C. App. 400, 459 S.E.2d 1 (1995). 


(a) A premarital agreement is not enforceable if the party against whom 


enforcement is sought proves that: 


(1) That party did not execute the agreement voluntarily; or 
(2) The agreement was unconscionable when it was executed and, before 
- execution of the agreement, that party: 

a. Was not provided a fair and reasonable disclosure of the property 
or financial obligations of the other party; 

b. Did not voluntarily and expressly waive, in writing, any right to 
disclosure of the property or financial obligations of the other 
party beyond the disclosure provided; and 

c. Did not have, or reasonably could not have had, an adequate 
knowledge of the property or financial obligations of the other 


arty. 


(b) If a provision of a premarital agreement modifies or eliminates spousal 
support and that modification or elimination causes one party to the agree- 
ment to be eligible for support under a program of public assistance at the time 
of separation or marital dissolution, a court, notwithstanding the terms of the 
agreement, may require the other party to provide support to the extent 
necessary to avoid that eligibility. Before the court orders support under this 
subsection, the court must find that the party for whom support is ordered is 
a dependent spouse, as defined by G.S. 50-16.1A, and that the requirements of 
G.S. 50-16.2A regarding postseparation support or G.S. 50-16.3A regarding 
alimony have been met. 

(c) An issue of unconscionability of a premarital agreement shall be decided 
by a court as a matter of law. (1987, c. 473, s. 1; 1995, c. 319, s. 11; 1997-456, 
s.27. 


OFFICIAL COMMENT 


This section sets forth the conditions which 
must be proven to avoid the enforcement of a 
premarital agreement. If prospective spouses 
enter into a premarital agreement and their 
subsequent marriage is determined to be void, 
the enforceability of the agreement is governed 
by Section 7. 

The conditions stated under subsection (a) 
are comparable to concepts which are ex- 
pressed in the statutory and decisional law of 
many jurisdictions. Enforcement based on dis- 
closure and voluntary execution is perhaps 
most common (see, e.g, Ark. Stats. § 55-309; 
Minn.Stats.Ann. § 519.11; In re Kaufmann’s 


Estate, 171 A.2d 48 (Pa.1961) (alternate hold- 
ing)). However, knowledge or reason to know, 
together with voluntary execution, may also be 
sufficient (see, e.g., Tenn.Code Ann. § 36-606; 
Barnhill v. Barnhill, 386 So.2d 479 (Ala. Civ. 
App. 1980); Del Vecchio v. Del Vecchio, 143 
So.2d 17 (Fla.1962); Coward and Coward, 582 
P.2d 834 (Or.App. 1978); but see Matter of 
Estate of | Lebsock, 618 P2d 683 
(Colo.App.1980)) and so may a voluntary, know- 
ing waiver (see Hafner v. Hafner, 295 N.W.2d 
567 (Minn.1980)). In each of these situations, it 
should be underscored that execution must 
have been voluntary (see Lutgert v. Lutgert, 


419 


§52B-7 


338 So.2d 1111 (Fla.1976); see also, 13 
Dela.Code 1974 § 301 (10 day waiting period)). 
Finally, a premarital agreement is enforceable 
if enforcement would not have been unconscio- 
nable at the time the agreement was executed 
(cf. Hartz v. Hartz, 234 A.2d 865 (Md.1967) 
(premarital agreement upheld if no disclosure 
but agreement was fair and equitable under the 
circumstances)). 

The test of “unconscionability” is drawn from 
Section 306 of the Uniform Marriage and Di- 
vorce Act (UMDA) (see Ferry v. Ferry, 586 
S.W.2d 782 (Mo.1979); see also Newman v. 
Newman, 653 P2d 728 (Colo.Sup.Ct.1982) 
(maintenance provisions of premarital agree- 
ment tested for unconscionability at time of 
marriage termination)). The following discus- 
sion set forth in the Commissioner’s Note to 
Section 306 of the UMDA is equally appropriate 
here: 

“Subsection (b) undergirds the freedom al- 
lowed the parties by making clear that the 
terms of the agreement respecting mainte- 
nance and property disposition are binding 
upon the court unless those terms are found to 
be unconscionable. The standard _ of 
unconscionability is used in commercial law, 
where its meaning includes protection against 
onesidedness, oppression, or unfair surprise 
(see section 2-302, Uniform Commercial Code), 
and in contract law, Scott v. U.S., 12 Wall (U.S.) 
443 (1870) (contract . . . unreasonable and 
unconscionable but not void for fraud’); Stiefler 
v. McCullough, 174 N.E. 823, 97 Ind. App. 123 
(1931); Terre Haute Cooperage v. Branscome, 
35 So.2d 537, 203 Miss. 493 (1948); Carter v. 
Boone County Trust Co., 92 S.W.2d 647, 338 
Mo. 629 (1936). It has been used in cases 
respecting divorce settlements or awards. Bell 
v. Bell, 371 P.2d 773, 150 Colo. 174 (1962) (‘this 
division of property is manifestly unfair, ineq- 
uitable and unconscionable’). Hence the act 
does not introduce a novel standard unknown 
to the law. In the context of negotiations be- 
tween spouses as to the financial incidents of 
their marriage, the standard includes protec- 
tion against overreaching, concealment of as- 
sets, and sharp dealing not consistent with the 
obligations of marital partners to deal fairly 
with each other. 

“In order to determine whether the agree- 
ment is unconscionable, the court may look to 
the economic circumstances of the parties re- 
sulting from the agreement, and any other 
relevant evidence such as the conditions under 
which the agreement was made, including the 
knowledge of the other party. If the court finds 
the agreement not unconscionable, its terms 
respecting property division and maintenance 
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may not be altered by the court at the hearing.” 

(Commissioner’s Note, Sec. 306, Uniform 
Marriage and Divorce Act.) 

Nothing in Section 6 makes the absence of 
assistance of independent legal counsel a con- 
dition for the unenforceability of a premarital 
agreement. However, lack of that assistance 
may well be a factor in determining whether 
the conditions stated in Section 6 may have 
existed (see, e.g., Del Vecchio v. Del Vecchio, 143 
So.2d 17 (Fla.1962)). 

Even if the conditions stated in subsection (a) 
are not proven, if a provision of a premarital 
agreement modifies or eliminates spousal sup- 
port, subsection (b) authorizes a court to pro- 
vide very limited relief to a party who would 
otherwise be eligible for public welfare (see, 
e.g., Osborne v. Osborne, 428 N.E.2d 810 
(Mass.1981) (dictum); Unander v. Unander, 506 
P.2d 719 (Ore.1973) (dictum)). 

No special provision is made for enforcement 
of provisions of a premarital agreement relat- 
ing to personal rights and obligations. How- 
ever, a premarital agreement is a contract and 
these provisions may be enforced to the extent 
that they are enforceable are under otherwise 
applicable law (see Avitzur v. Avitzur, 459 
N.Y.S.2d 572 (Ct. App.). 

Section 6 is framed in a manner to require 
the party who alleges that a premarital agree- 
ment is not enforceable to bear the burden of 
proof as to that allegation. The statutory law 
conflicts on the issue of where the burden of 
proof lies (contrast Ark. Stats. § 55-313; 31 
Minn.Stats.Ann. § 519.11 with Vernon’s Texas 
Codes Ann. § 5.45). Similarly, some courts have 
placed the burden on the attacking spouse to 
prove the invalidity of the agreement. Linker v. 
Linker, 470 P.2d 921 (Colo.1970); Matter of 
Estate of Benker, 296 N.W.2d _ 167 
(Mich.App.1980); In re Kauffmann’s Estate, 
171 A.2d 48 (Pa.1961). Some have placed the 
burden upon those relying upon the agreement 
to prove its validity. Hartz v. Hartz, 234 A.2d 
865 (Md.1967). Finally, several have adopted a 
middle ground by stating that a premarital 
agreement is presumptively valid but if a dis- 
proportionate disposition is made for the wife, 
the husband bears the burden of proof of show- 
ing adequate disclosure. (Del Vecchio v. Del 
Vecchio, 143 So.2d 17 (Fla.1962); Christians v. 
Christians, 44 N.W.2d 431 (Iowa 1950); In re 
Neis’ Estate, 225 P.2d 110 (Kans. 1950); Truitt 
v. Truitt’s Adm’r, 162 S.W.2d 31 (Ky. 1942); In re 
Estate of Strickland, 149 N.W.2d 344 (Neb. 
1967); Kosik v. George, 452 P.2d 560 (Or.1969); 
Friedlander v. Friedlander, 494 P2d 208 
(Wash.1972). | 
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Cross References. — As to postseparation 
support, see § 50-16.2A. 

Editor’s Note. — Subdivisions (a)(2)(i) 
through (a)(2)(ii) were redesignated as (a)(2)a. 
through (a)(2)c. pursuant to Session Laws 
1997-456, s. 27 which authorized the Revisor of 
Statutes to renumber or reletter sections and 
parts of sections having a number or letter 
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designation that is incompatible with the Gen- 
eral Assembly’s computer database. 

Session Laws 1995, c. 319, which amended 
this section, in s. 12, provides: “This act shall 
not apply to pending litigation, or to future 
motions in the cause seeking to modify orders 
or judgments in effect on October 1, 1995.” 


CASE NOTES 


A premarital agreement concerning ali- 
mony is void as against public policy. Howell 
v. Landry, 96 N.C. App. 516, 386 S.E.2d 610 
(1989), cert. denied, 326 N.C. 482, 392 S.E.2d 
90 (1990), decided under law in effect prior to 
enactment of Chapter 52B. 

Invalidity of alimony provision in a pre- 
marital agreement did not affect the property 
provisions of the agreement. Howell v. Landry, 
96 N.C. App. 516, 386 S.E.2d 610 (1989), cert. 
denied, 326 N.C. 482, 392 S.E.2d 90 (1990), 
decided under law in effect prior to enactment 
of Chapter 52B. 

Party Claiming Invalidity Has Burden 
of Proof. — In an action to enforce a premar- 
ital agreement executed prior to enactment of 
Chapter 52B, the party claiming the invalidity 
of the agreement for reasons of undue influ- 
ence, duress, fraud, unconscionability or inad- 
equate disclosure has the burden of proof. 
Howell v. Landry, 96 N.C. App. 516, 386 S.E.2d 
610 (1989), cert. denied, 326 N.C. 482, 392 
S.E.2d 90 (1990), decided under law in effect 
prior to enactment of Chapter 52B. 

Presentation of a premarital agreement 
to wife on the day before the wedding, 
combined with the threat that the marriage 
would not take place unless the document was 
executed, did not amount to duress and undue 


influence. Howell v. Landry, 96 N.C. App. 516, 
386 S.E.2d 610 (1989), cert. denied, 326 N.C. 
482, 392 S.E.2d 90 (1990), decided under law in 
effect prior to enactment of Chapter 52B. 

Premarital Agreement Was Not Suffi- 
ciently Identical to Act. — Trial court erred 
in concluding that premarital agreement was 
sufficiently identical to the Equitable Distribu- 
tion Act to allow the trial court to distribute the 
property according to the Act despite the pre- 
marital agreement, where the Act did not exist 
at the time of the agreement’s execution, and 
the parties could not have intended that the Act 
govern their property division. Howell v. 
Landry, 96 N.C. App. 516, 386 S.E.2d 610 
(1989), cert. denied, 326 N.C. 482, 392 S.E.2d 
90 (1990), decided under law in effect prior to 
enactment of Chapter 52B. 

Foreign Contract. — Syrian contract would 
not be viewed as a premarital agreement lim- 
iting plaintiff’s relief under the laws of North 
Carolina because the contract, signed by plain- 
tiff’s father as her agent, did not meet the 
requirements of this chapter. Atassi v. Atassi, 
117 N.C. App. 506, 451 S.E.2d 371, cert. denied, 
340 N.C. 109, 456 S.E.2d 310 (1995). 

Cited in King v. King, 114 N.C. App. 454, 442 
S.E.2d 154 (1994). 


§ 52B-8. Enforcement: void marriage. 


If a marriage is determined to be void, an agreement that would otherwise 
have been a premarital agreement is enforceable only to the extent necessary 
to avoid an inequitable result. (1987, c. 473, s. 1.) 


OFFICIAL COMMENT 


Under this section a void marriage does not 
completely invalidate a premarital agreement 
but does substantially limit its enforceability. 
Where parties have married and lived together 
for a substantial period of time and one or both 
have relied on the existence of a premarital 


agreement, the failure to enforce the agreement 
may well be inequitable. This section, accord- 
ingly, provides the court discretion to enforce 
the agreement to the extent necessary to avoid 
the inequitable result (see Annot., 46 A.L.R.3d 
1403). 


§ 52B-9. Limitation of actions. 


Any statute of limitations applicable to an action asserting a claim for relief 
under a premarital agreement is tolled during the marriage of the parties to 
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the agreement. However, equitable defenses limiting the time for enforcement, 
including laches and estoppel, are available to either party. (1987, c. 473, s. 1.) 


OFFICIAL COMMENT 


In order to avoid the potentially disruptive 
effect of compelling litigation between the 
spouses in order to escape the running of an 
applicable statute of limitations, Section 8 tolls 
any applicable statute during the marriage of 
the parties (contrast Dykema v. Dykema, 412 


N.E.2d 13 (I1l.App.1980) (statute of limitations 
not tolled where fraud not adequately pleaded, 
hence premarital agreement enforced at 
death)). However, a party is not completely free 
to sit on his or her rights because the section 
does preserve certain equitable defenses. 


CASE NOTES 


Cited in Howell v. Landry, 96 N.C. App. 516, 
386 S.E.2d 610 (1989). 
§ 52B-10. Application and construction. 


The Uniform Premarital Agreement Act shall be applied and construed to 
effectuate its general purpose to make uniform among the states enacting it, 
the law on premarital agreements. (1987, c. 473, s. 1.) 


OFFICIAL COMMENT 


Section 9 is a standard provision in all Uni- 
form Acts. 


§ 52B-11. Severability. 


If any provision of this Chapter or its application to any person or circum- 
stance is held invalid, the invalidity does not affect other provisions or 
applications of the Chapter which can be given effect without the invalid 
provision or application, and to this end the provisions of this act are severable. 
(1987, c. 473,°s. 1:) 


OFFICIAL COMMENT 


Section 11 is a standard provision included in 
certain Uniform Acts. 
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Enforcement and modification of 
support order by tribunal having 
continuing jurisdiction. 


Part 3: Reconciliation of Multiple Orders. 


52C-2-207. 
52C-2-208. 
52C-2-209. 


Recognition of controlling child 
support order. 

Multiple child support orders for 
two or more obligees. 

Credit for payments. 


Article 3. 


Civil Provisions of General Application. 


52C-3-301. 
52C-3-302. 
52C-3-303. 
52C-3-304. 
52C-3-305. 


52C-3-306. 
52C-3-307. 


52C-3-308. 
52C-3-309. 
52C-3-310. 


52C-3-311. 


52C-3-312. 
52C-3-313. 


Proceedings under this Chapter. 

Action by minor parent. 

Application of law of this State. 

Duties of initiating tribunal. 

Duties and powers of responding 
tribunal. 

Inappropriate tribunal. 

Duties of support enforcement 
agency. 

Representation of obligee. 

Duties of State information agency. 

Pleadings and accompanying docu- 
ments. 

Nondisclosure of information in ex- 
ceptional circumstances. 

Costs and fees. 

Limited immunity of petitioner. 


Sec. 
52C-3-314 
52C-3-315 


52C-3-316 


52C-3-317 
52C-3-318 


. Nonparentage as defense. 

. Special rules of evidence and pro- 
cedure. 

. Communications between tribu- 
nals. 

. Assistance with discovery. 

. Receipt and disbursement of pay- 
ments. 


Article 4. 


Establishment of Support Order. 


52C-4-401 


. Petition to establish support order. 
Article 5. 


Enforcement of Order of Another State 


52C-5-501 


52C-5-502. 


52C-5-503. 


52C-5-504. 
52C-5-505. 
52C-5-506. 
52C-5-507. 


Without Registration. 


. Employer’s receipt of income-with- 
holding order of another state. 

Employer’s compliance with in- 
come-withholding order of an- 
other state. 

Compliance with multiple income- 
withholding orders. 

Immunity from civil liability. 

Penalties for noncompliance. 

Contest by obligor. 

Administrative enforcement of or- 
ders. 


Article 6. 


Enforcement and Modification of 


Part 1. 


52C-6-601 


52C-6-602 


52C-6-603 


52C-6-604 


Support Order After 
Registration. 


Registration and Enforcement of 
Support Order. 


. Registration of order for enforce- 
ment. 

. Procedure to register order for en- 
forcement. 

. Effect of registration for enforce- 
ment. 

. Choice of law. 


Part 2. Contest of Validity of Enforcement. 


52C-6-605 
52C-6-606 


52C-6-607 


52C-6-608 


423 


. Notice of registration of order. 

. Procedure to contest validity or en- 
forcement of registered order. 

. Contest of registration or enforce- 
ment. 

. Confirmed order. 
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Part 3. Registration and Modification of Child 
Support Order. 


Sec. 

52C-6-609. Procedure to register child support 
order of another state for modifi- 
cation. 

Effect of registration for modifica- 
tion. 

Modification of child support order 
of another state. 

Recognition of order modified in 
another state. 

Jurisdiction to modify child sup- 
port order of another state when 
individual parties reside in this 
State. 

Notice to issuing tribunal of modi- 
fication. 


52C-6-610. 
52C-6-611. 
52C-6-612. 


52C-6-613. 


52C-6-614. 


Editor’s Note. — Permission to include the 
Official Comments was granted by the National 
Conference of Commissioners on Uniform State 
Laws and The American Law Institute. It is 
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Article 7. 
Determination of Parentage. 
Sec. 
52C-7-701. Proceeding to determine parent- 
age. 
Article 8. 


Interstate Rendition. 


52C-8-801. Grounds for rendition. 
52C-8-802. Conditions of rendition. 


Article 9. 
Miscellaneous Provisions. 


52C-9-901. Uniformity of application and con- 
struction. 
52C-9-902. Severability clause. 


believed that the Official Comments will prove 
of value to the practitioner in understanding 
and applying the text of this Chapter. 


ARTICLE 1. 


General Provisions. 


§ 52C-1-100. Short title. 


This Chapter may be cited as the Uniform Interstate Family Support Act. 


(1995, c. 538, s. 7(c).) 


Editor’s Note. — Session Laws 1995, c. 538, 
s. 7(c), made this Chapter effective January 1, 
1996, and s. 8 made this Chapter applicable to 
child support owed on or after that date. 

Session Laws 1995, c. 538, s. 7, enacted this 
Chapter and repealed Chapter 52A. Where 
appropriate, the annotations under sections of 
repealed Chapter 52A have been placed under 
corresponding sections of this Chapter. 

Legal Periodicals. — For comment on Uni- 
form Reciprocal Enforcement of Support Act, 
see 29 N.C.L. Rev. 423 (1951). 


For note on conflict of laws, see 34 N.C.L. 
Rev. 126 (1955). 

For note on survival of support and the 
Uniform Reciprocal Enforcement of Support 
Act, see 48 N.C.L. Rev. 100 (1969). 

For comment on access of indigents to the 
civil courtroom, see 49 N.C.L. Rev. 683 (1971). 

For survey of 1976 case law on domestic 
relations, see 55 N.C.L. Rev. 1018 (1977). 

For survey of 1977 law on domestic relations, 
see 56 N.C.L. Rev. 1045 (1978). 


CASE NOTES 


As to the history of the uniform act, see 
Mahan v. Read, 240 N.C. 641, 83 S.E.2d 706 
(1954). 

A proceeding under former Chapter 52A 
was a civil proceeding as in actions for 
alimony without divorce. Brondum v. Cox, 30 
N.C. App. 35, 226 S.E.2d 193 (1976), aff’d, 292 
N.C. 192, 232 S.E.2d 687 (1977). 

A primary function of the former Uniform 


Reciprocal Enforcement of Support Act 
(URESA) was to simplify and streamline the 
procedure by which an action to enforce a court 
order rendered in another jurisdiction could be 
instituted. Williams v. Williams, 97 N.C. App. 
118, 387 S.E.2d 217 (1990). 

Former Chapter 52A did not establish 
additional grounds for support; it produced 
additional means of enforcing support obliga- 
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tions already established. Stevens vy. Stevens, Cited in Hinton v. Hinton, 128 N.C. App. 
68 N.C. App. 234, 314 S.E.2d 786, cert. denied, 637, 496 S.E.2d 409 (1998). 
312 N.C. 89, 321 S.E.2d 908 (1984). 


§ 52C-1-101. Definitions. 


As used in this Article, unless the context clearly requires otherwise, the 
term: 

(1) “Child” means an individual, whether over or under the age of 
majority, who is or is alleged to be owed a duty of support by the 
individual’s parent or who is or is alleged to be the beneficiary of a 
support order directed to the parent. 

(2) “Child support order” means a support order for a child, including a 
child who has attained the age of majority under the law of the issuing 
state. 

(3) “Duty of support” means an obligation imposed or imposable by law to 
provide support for a child, spouse, or former spouse, including an 
unsatisfied obligation to provide support. 

(4) “Home state” means the state in which a child lived with a parent or 
a person acting as parent for at least six consecutive months imme- 
diately preceding the time of filing of a petition or comparable 
pleading for support and, if a child is less than six-months old, the 
state in which the child lived from birth with any of them. A period of 
temporary absence of any of them is counted as part of the six-month 
or other period. 

(5) “Income” includes earnings or other periodic entitlements to money 
from any source and any other property subject to withholding for 
support under the law of this State. 

(6) “Income-withholding order” means an order or other legal process 
directed to a payer of income to withhold support from the income of 
the obligor. 

(7) “Initiating state” means a state from which a proceeding is forwarded 
or in which a proceeding is filed for forwarding to a responding state 
under this Act or a law or procedure substantially similar to this Act, 
the Uniform Reciprocal Enforcement of Support Act, or the Revised 
Uniform Reciprocal Enforcement of Support Act. 

(8) “Initiating tribunal” means the authorized tribunal in an initiating 
state. 

(9) “Issuing state” means the state in which a tribunal issues a support 
order or renders a judgment determining parentage. 

(10) “Issuing tribunal” means the tribunal that issues a support order or 
renders a judgment determining parentage. 

(11) “Law” includes decisional and statutory law and rules and regula- 
tions having the force of law. 

(12) “Obligee” means: 

a. An individual to whom a duty of support is or is alleged to be owed 
or in whose favor a support order has been issued or a judgment 
determining parentage has been rendered; 

b. A state or political subdivision to which the rights under a duty of 
support or support order have been assigned or which has 
independent claims based on financial assistance provided to an 
individual obligee; or 

c. An individual seeking a judgment determining parentage of the 
individual’s child. 

(18) “Obligor” means an individual, or the estate of a decedent: 

a. Who owes or is alleged to owe a duty of support; 
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b. Who is alleged but has not been adjudicated to be a parent of a 
child; or 
c. Who is liable under a support order. 

(14) “Register” means to file a support order or judgment determining 
paternity in the appropriate location for the recording or filing of 
foreign judgments generally or foreign support orders specifically. 

(15) “Registering tribunal” means a tribunal in which a support order is 
registered. | 

(16) “Responding state” means a state in which a proceeding is filed or to 
which a proceeding is forwarded for filing from an initiating state 
under this Act or a law or procedure substantially similar to this Act, 
the Uniform Reciprocal Enforcement of Support Act, or the Revised 
Uniform Reciprocal Enforcement of Support Act. 

(17) “Responding tribunal” means the authorized tribunal in a responding 
state. 

(18) “Spousal-support order” means a support order for a spouse or former 
spouse of the obligor. 

(19) “State” means a state of the United States, the District of Columbia, 
Puerto Rico, the United States Virgin Islands, or any territory or 
insular possession subject to the jurisdiction of the United States. The 
term includes: 

a. An Indian tribe; and 

b. A foreign jurisdiction that has enacted a law or established 
procedures for issuance and enforcement of support orders which 
are substantially similar to the procedures under this Act, the 
Uniform Reciprocal Enforcement of Support Act, or the Revised 
Uniform Reciprocal Enforcement of Support Act. 

(20) “Support enforcement agency” means a public official or agency 
authorized to seek: 

a. Enforcement of support orders or duties of support; 
b. Establishment or modification of child support; 

c. Determination of parentage; or 

d. To locate obligors or their assets. 

(21) “Support order” means a judgment, decree, or order, whether tempo- 
rary, final, or subject to modification, for the benefit of a child, a 
spouse, or a former spouse, which provides for monetary support, 
health care, arrears, or reimbursement, and may include related costs 
ane aces, interest, income withholding, attorneys’ fees, and other 
relief. 

(22) “Tribunal” means a court, administrative agency, or quasi-judicial 
entity authorized to establish, enforce, or modify support orders or to 
determine paternity, except that, for matters heard in this State, 
tribunal means the General Court of Justice, District Court Division. 
(1995, c. 538, s. 7(c); 1997-433, s. 10; 1997-456, s. 27; 1998-17, s. 1.) 


OFFICIAL COMMENT 


Twenty-two terms are defined in UIFSA as 
compared with the parallel RURESA § 2, 
which had fourteen entries. Many crucial defi- 
nitions continue to be left to local law. For 
example, the definitions of “child” and “child- 
support order” provided by subsections (1) and 
(2) refer to “the age of majority” without further 
elaboration. The exact age at which a child 
becomes an adult for different purposes is a 
matter for the law of each State, as is the age at 


which a parent’s duty to furnish child support 
terminates. Similarly, a wide variety of other 
terms of art are implicitly left to state law. For 
example, subsection (21) refers inter alia to 
“health care, arrearages, or reimbursement 
....” All of these terms are subject to individu- 
alized definitions on a state-by-state basis. 
Subsection (3) defines “duty of support” to 
mean the legal obligation to provide support 
before it has been reduced to judgment. This 
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broad definition includes both prospective and 
retrospective obligations to the extent they are 
imposed by the relevant state law. 

In order to resolve certain conflicts in the 
exercise of jurisdiction, for limited purposes 
subsection (4) borrows the concept of the “home 
State of a child” from the Uniform Child Cus- 
tody Jurisdiction Act (UCCJA), versions of 
which have been adopted in all 50 States, and 
incorporated into the federal Parental Kidnap- 
ping Prevention Act, 42 
(PKPA). 

Subsection (6) is written broadly so states 
that direct income withholding by an obligor’s 
employer based on “other legal process,” as 
distinguished from an order of a tribunal, may 
have that legal process recognized as an in- 
come-withholding order. Federal law requires 
that each State provide for income withholding 
“without the necessity of any application there- 
for, or for any further action by the court or 
other entity which issued such order ....” 42 
U.S.C. § 666(b)(2). States have complied with 
this directive in a variety of ways. For example, 
at the time UIFSA was originally drafted New 
York provided a method for obtaining income 
withholding of court-ordered support by autho- 
rizing an attorney, clerk of court, sheriff or 
agent of the child support enforcement agency 
to serve upon the defaulting obligor’s employer 
an “income execution for support enforcement.” 
New York McKinney’s C.P.L.R. 5241. This “oth- 
er legal process” reportedly was the standard 
method for obtaining income withholding in 
that State, while the statutory provision for an 
income-withholding order, C.P.L.R. 5242, was 
rarely used by either the courts or the litigants. 

Subsections (7) and (8) define “initiating 
State” and “initiating tribunal” similarly to 
RURESA § 2(d). It is important to note, how- 
ever, that UIFSA permits the direct filing of an 
interstate action in the responding State with- 
out an initial filing in an initiating tribunal. 
Thus, in addition to the traditional resort to a 
local “initiating tribunal,” a petitioner in one 
State may seek to establish a support order ina 
second State by either filing in the responding 
state’s tribunal or by directly seeking the assis- 
tance of the support enforcement agency in the 
second State. 

The relationship between UIFSA and the 
prior Uniform Acts is captured in the phrasing 
of subsection (7), and repeated several times 
throughout the Act. See, i.e. , subsections (16) 
and (19). The Act declares that URESA and 
RURESA are compatible with UIFSA, and the 
new Act is designed to function with the earlier 
Acts without conflict. Support orders issued 
under one of the earlier Acts should be honored 
and enforced in any State with any of the three 
Uniform Acts. But, despite their common roots, 
neither URESA nor RURESA can be said to be 
“substantially similar” to the one-order system 
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established in UIFSA. States enacting UIFSA 
are directed to accord full enforcement reme- 
dies to support orders from those States, but 
also to apply UIFSA restraint regarding modi- 
fication, and to apply its “one-order” rule to 
orders from non-UIFSA States, infra. 

The term “obligee” in subsection (12) is de- 
fined in a broad manner similar to RURESA 
§ 2(f), which is consistent with common usage. 
In instances of spousal support, the person 
owed the duty of support and the person receiv- 
ing the payments are almost always the same. 
Use of the term is more complicated in the 
context of a child support order. The child is the 
person to whom the duty of support is owed, 
and therefore can be viewed as the ultimate 
obligee. However, “obligee” usually refers to the 
individual receiving the payments. While this 
is most commonly the custodial parent or other 
legal custodian, the “obligee” may be a support 
enforcement agency that has been assigned the 
right to receive support payments in order to 
recoup Temporary Assistance for Needy Fami- 
les (TANF), 42 U.S.C. § 601 et seq., formerly 
known as Aid to Families with Dependent Chil- 
dren (AFDC). Even in the absence of such an 
assignment, a State may have an independent 
statutory claim for reimbursement for general 
assistance provided to a spouse, a former 
spouse, or a child of an obligor. The Act also 
uses “obligee” to identify an individual who is 
asserting a claim for support, not just for a 
person whose right to support is unquestioned, 
presumed, or has been established in a legal 
action. 

Subsection (13) provides the correlative defi- 
nition of an “obligor,” which includes an indi- 
vidual who is alleged to owe a duty of support 
as well as a person whose obligation has previ- 
ously been determined. 

The definitions of “responding State” and 
“responding tribunal” in subsections (16) and 
(17) accommodate the direct filing of a petition 
under UIFSA without the intervention of an 
initiating tribunal. Both definitions acknowl- 
edge the possibility that there may be a re- 
sponding State or tribunal in a situation where 
there is no initiating State or tribunal. 

Subsection (19) withdraws the requirement 
of reciprocity between the several States and 
other U.S. jurisdictions formerly demanded by 
RURESA and URESA. A State need not enact 
UIFSA for support orders issued by its tribu- 
nals to be enforced by other States. Public 
policy favoring such enforcement is sufficiently 
strong to warrant waiving any quid pro quo 
among the States. This provision will be 
mooted by the likelihood that all States will 
enact UIFSA by January 1, 1998, as mandated 
by Congress in its 1996 welfare reform. In the 
original promulgation of UIFSA, the language 
of subsection (19) was somewhat ambiguous 
regarding the necessity of extending reciprocity 
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to an Indian tribe and to foreign jurisdictions. 
By reorganizing the statutory language, the 
1996 amendment clarifies that reciprocity is 
not required between the several States and 
Indian tribes. Further, the additional language 
and reorganization in subsection (19)(ii) makes 
clear that in this instance UIFSA follows the 
pattern of RURESA to require that a foreign 
nation must have substantially similar law or 
procedures to either UIFSA, RURESA, or 
URESA (that is, reciprocity) in order for its 
support orders to be treated as if they had been 
issued by a sister State. This is sharply differ- 
ent from the rule for States; amended UIFSA 
1996 recognizes that in international relations 
the concept of reciprocity is crucial to accep- 
tance of child support orders by other nations. 

Subsection (20), “Support Enforcement Agen- 
cy,” includes the state IV-D agency (Part IV-D, 
Social Security Act, 42 U.S.C. § 651 et seq.), 


Editor’s Note. — Subdivisions (12)(i), 
(12)Gi), (12)@ii), (13)G), (13)Gi), and (13)Gi1) of 
this section were renumbered as subdivisions 
(12)a:, 12)b., (12)e., (13)a., (13)b.,. and (13)e., 
respectively, pursuant to S.L. 1997-456, s. 27 
which authorized the Revisor of Statutes to 
renumber or reletter sections and parts of sec- 
tions having a number or letter designation 
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and other state or local governmental entities 
charged with establishing or enforcing support. 

Subsection (22) introduces a completely new 
term, “tribunal,” which replaces the term 
“court” used in RURESA. With the advent of 
federally-funded IV-D programs, a number of 
States have delegated various aspects of child 
support establishment and enforcement to qua- 
si-judicial bodies and administrative agencies. 
UIFSA adopts the term “tribunal” to account for 
the breadth of state variations in dealing with 
support orders. Unless expressly noted other- 
wise, throughout the Act the term refers to a 
tribunal of the enacting State. To avoid confu- 
sion, however, when actions of tribunals of the 
enacting State and another State are con- 
trasted in the same section or subsection, the 
phrases “tribunal of this State” and “tribunal of 
another State” are used for the sake of clarity. 


that is incompatible with the General Assem- 
bly’s computer database. 

Session Laws 1998-17, s. 1, effective June 30, 
1998, amended S.L. 1997-433, s. 11.3 to delete 
the June 30, 1998 expiration date for all enact- 
ments and amendments made by S.L. 1997- 
433. 


CASE NOTES 


Applicability. — UIFSA governs the pro- 
ceedings over any foreign support order which 
is registered in North Carolina after January 1, 
1996; URESA laws remain in effect only for (1) 
pending actions, rights, duties, or liabilities 
based on URESA, (2) any penalty, forfeiture, or 
liability incurred under URESA, and (3) for the 
purpose of sustaining any pending or vested 
right as of January 1, 1996 and for the enforce- 
ment of rights, duties, penalties, forfeitures, 
and liabilities under the repealed laws. 
Welsher v. Rager, 127 N.C. App. 521, 491 S.E.2d 
661 (1997). 

Support Order. — The language “all duties 
of support” in former 52A-9 included all com- 
mon law duties of support, all statutory duties 
of support, and duties growing out of judgments 
or decrees for alimony or child support, both as 
to amounts in arrears and as to amounts owed 
currently or in the future. Allsup v. Allsup, 88 
N.C. App. 538, 363 S.E.2d 883, aff'd, 323 N.C. 


603, 374 S.E.2d 237 (1988). | 

Former Chapter 52A, North Carolina’s ver- 
sion of the Uniform Reciprocal Enforcement of 
Support Act (URESA), clearly embraced ali- 
mony orders. Allsup v. Allsup, 88 N.C. App. 5338, 
363 S.E.2d 883, aff’d, 323 N.C. 603, 374 S.E.2d 
237 (1988). 

Enforcement. — In terms of choice of law, 
former URESA generally required that the law 
applied in interpreting and/or enforcing the 
support order be that of the state in which 
enforcement was sought; however, UIFSA pro- 
vides that the law of the issuing state governs 
the current payments and other obligations of 
support and the payment of arrears under the 
order, and any order for the support of a child 
until age 21 must be recognized and enforced in 
that manner in a state in which the duty of 
support of a child ends at age 18. Welsher v. 
Rager, 127 N.C. App. 521, 491 S.E.2d 661 
(1997). 


§ 52C-1-102. District court has jurisdiction under this Act. 


The General Court of Justice, District Court Division is the court authorized 
to hear matters under this Act. (1995, c. 538, s. 7(c).) 
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ART. 2. JURISDICTION 


§52C-2-201 


OFFICIAL COMMENT 


The enacting State must identify the court, 
administrative agency, or the combination of 
those entities, which constitute the tribunal or 
tribunals authorized to deal with family sup- 


§ 52C-1-103. Remedies. 


port. In a particular State there may be several 
different such entities authorized to determine 
family support matters. 


Remedies provided by this Act are cumulative and do not affect the 
availability of remedies under other law. (1995, c. 538, s. 7(c).) 


OFFICIAL COMMENT 


The existence of procedures for interstate 
establishment, enforcement, or modification of 
support or a determination of parentage in 
UIFSA does not preclude the application of the 
general law of the forum. Even if the parents 
live in different States, for example, a peti- 
tioner may decide to file an original action for 
child support (and most likely for other relief as 
well) directly in the State of residence of the 
respondent and proceed under that forum’s 
generally applicable support law. In so doing, 


Legal Periodicals. — For survey of 1977 
law on domestic relations, see 56 N.C.L. Rev. 
1045 (1978). 


CASE 


Former Chapter 52A did not establish 
additional grounds for support. It provided 
additional means of enforcing support obliga- 
tions. Blake v. Blake, 34 N.C. App. 160, 237 
S.E.2d 310 (1977). 

The doctrine of res judicata applied to 
civil actions brought under former Chapter 
52A. Blake v. Blake, 34 N.C. App. 160, 237 
S.E.2d 310 (1977). 

Scope of Act. — The duty of support was the 


the petitioner thereby submits to the personal 
jurisdiction of the forum and foregoes reliance 
on UIFSA. Once a child support order has been 
issued, this option is no longer available to 
interstate parties. Under UIFSA, a State may 
not permit a party to proceed to obtain a second 
support order; rather, in further litigation the 
tribunal must apply the Act’s provisions for 
enforcement of an existing order and limit 
modification to the strict standards of UIFSA. 


NOTES 


only subject matter covered by the former Uni- 
form Reciprocal Enforcement of Support Act 
(URESA); nothing in that act allowed the adju- 
dication of child custody or visitation privileges 
or other matters commonly determined in do- 
mestic relation cases. Vanburen County Dep’t 
of Social Servs. ex rel. Swearengin vy. 
Swearengin, 118 N.C. App. 324, 455 S.E.2d 161 
(1995). 


ARTICLE 2. 


Jurisdiction. 


Part 1. Extended Personal Jurisdiction. 


§ 52C-2-201. Bases for jurisdiction over nonresident. 


In a proceeding to establish, enforce, or modify a support order or to 
determine parentage, a tribunal of this State may exercise personal jurisdic- 
tion over a nonresident individual or the individual’s guardian or conservator 


if? 
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(1) 
(2) 
8 
(5) 
(6) 
(7) 
(8) 
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The individual is personally served with a summons and complaint 
within this State; 

The individual submits to the jurisdiction of this State by consent, by 
entering a general appearance, or by filing a responsive document 
having the effect of waiving any contest to personal jurisdiction; 
The individual resided with the child in this State; 

The individual resided in this State and provided prenatal expenses or 
support for the child; 

The child resides in this State as a result of the acts or directives of the 
individual; 

The individual engaged in sexual intercourse in this State and the 
child may have been conceived by that act of intercourse; 

The individual asserted paternity in an affidavit which has been filed 
with the clerk of superior court; or 

There is any other basis consistent with the constitutions of this State 
and the United States for the exercise of personal jurisdiction. (1995, 
c.538;:s; 7(c).) 


OFFICIAL COMMENT 


Sections 201 and 202 assert what is com- 
monly described as long-arm jurisdiction over a 
nonresident respondent for purposes of estab- 
lishing a support order or determining parent- 
age. Inclusion of this long-arm provision in this 
interstate Act is justified because residents of 
two separate States are involved in the litiga- 
tion, both of whom are subject to the personal 
jurisdiction of the forum. Thus, the case has a 
clear interstate aspect, despite the fact that 
only the law of the forum State is applicable. 
Moreover, this is sufficient to invoke additional 
UIFSA provisions in an otherwise intrastate 
lawsuit. See Sections 202, 316, and 318, infra. 
The intent is to insure that every enacting 
State has a long-arm statute as broad as con- 
stitutionally permitted. In situations in which 
the long-arm statute can be satisfied, the peti- 
tioner (either the obligor or the obligee) has two 
options: (1) utilize the long-arm statute to ob- 
tain personal jurisdiction over the respondent; 
or (2) initiate a two-state action under the 
succeeding provisions of UIFSA seeking to es- 
tablish a support order in the respondent’s 
State of residence. Of course, a third option is 
available that does not implicate UIFSA; a 
petitioner may file a suit in the respondent’s 
State of residence (perhaps to settle all issues 
between the parties in a single proceeding). 

This long-arm statute applies to an order for 
spousal support as well as for child support. 
However, almost all of the specific provisions 
relate to child support orders or determinations 
of parentage. This accords with the fact that 
very few States have chosen to enact specific 
domestic relations long-arm statutes and that 
the focus of UIFSA is primarily on child sup- 
port. Only subsections (1), (2) and (8) are appli- 
cable to an action for spousal support asserting 
long-arm jurisdiction over a nonresident. The 


first two subsections are wholly noncontrover- 
sial insofar as an assertion of personal jurisdic- 
tion is concerned. Moreover, assertion of per- 
sonal jurisdiction under subsections (1), (2), or 
(8) will doubtless yield jurisdiction over all 
matters to be decided between the spouses, 
including division of property on divorce. Thus, 
the most obvious basis for asserting long-arm 
jurisdiction over spousal support, i.e., “last 
matrimonial domicile,” is not included in Sec- 
tion 201 to avoid the potential problem of 
another instance of bifurcated jurisdiction. 
That is, a situation is not created in which a 
tribunal is authorized to order a nonresident to 
pay spousal support, but may not personally 
bind the nonresident to a property division on 
divorce. 

Under RURESA, multiple support orders af- 
fecting the same parties were commonplace. 
UIFSA creates a structure designed to provide 
for only one support order at a time. The new 
one-order regime is facilitated and combined 
with a broad assertion of personal jurisdiction 
under this long-arm provision. The frequency of 
a two-state procedure involving the participa- 
tion of tribunals in both States should be sub- 
stantially reduced by the introduction of this 
long-arm statute. 

Subsections (1) through (8) are derived from 
a variety of sources, including the Uniform 
Parentage Act § 8, Texas Family Code 
§ 102.011, and New York Family Court Act 
S e152 

Subsection (1) codifies the holding of 
Burnham v. Superior Court, 495 U.S. 604 
(1990), which reaffirms the constitutional va- 
lidity of asserting personal jurisdiction based 
on personal service within a State. 

Subsection (2) expresses the principle that a 
nonresident party concedes personal jurisdic- 
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tion by seeking affirmative relief or by submit- 
ting to the jurisdiction by answering or enter- 
ing an appearance. However, the power to 
assert jurisdiction over a support issue under 
the Act does not extend the tribunal’s jurisdic- 
tion to other matters. 

Subsections (3) through (6) identify specific 
fact situations justifying the assertion of long- 
arm jurisdiction over a nonresident. Each pro- 
vides an appropriate affiliating nexus for such 
an assertion, when judged on a case-by-case 
basis with an eye on procedural and substan- 
tive due process. Further, each subsection does 
contain a possibility that an overly literal con- 
struction of the terms of the statute will over- 
reach due process. For example, subsection (3) 
provides that long-arm jurisdiction to establish 
a support order may be asserted if “the individ- 
ual resided with the child in this State.” The 
typical scenario contemplated by the statute is 
that the parties lived as a family unit in the 
forum State, separated, and one of the parents 
subsequently moved to another State while the 
other parent and the child continued to reside 
in the forum. No time frame is stated for filing 
suit; this is based on the fact that the absent 
parent has a support obligation that extends for 
at least the minority of the child (and often 
longer in many States). On the other hand, 
suppose that the two parents and their child 
lived in State A for many years, and then 


decided to move the family to State B to seek. 


better employment opportunities. Those oppor- 
tunities did not materialize and, after several 
weeks or a few months of frustration with the 
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situation, one of the parents returned with the 
child to State A. Under these facts a tribunal of 
State A may conclude it has long-arm jurisdic- 
tion to establish the support obligation of the 
absent parent. But, suppose that the family’s 
sojourn in State B lasted for many years, and 
one parent unilaterally decides to return to 
State A. Many, and perhaps all, tribunals will 
conclude that assertion of personal jurisdiction 
over the absent parent immediately after the 
return based on subsection (3) would offend due 
process. The interstate provisions of UIFSA are 
available to the returning parent to establish 
child support. Note that State B will have 
long-arm jurisdiction to establish support un- 
der Section 201. See also Section 204, infra, for 
the resolution of simultaneous proceedings pro- 
vided by the Act. 

The factual situations catalogued in the first 
seven subsections are appropriate and consti- 
tutionally acceptable grounds upon which to 
exercise personal jurisdiction over an individ- 
ual. Subsection (7) is bracketed because not all 
States maintain putative father registries. 

Finally, subsection (8) tracks the broad, 
catch-all provisions found in many state stat- 
utes, including California, Civ. P. Code 
§ 410.10 (1973); New York, supra; and Texas, 
supra. Note, however, that the California pro- 
vision, standing alone, was found to be inade- 
quate to sustain a child support order under the 
facts presented in Kulko v. Superior Court of 
California for San Francisco, 4386 U.S. 84 
(1978). 


CASE NOTES 


Legislative Intent. — The Legislature did 
not intend to limit the effect of former Chapter 
52A to obligors residing in this State. Rather, 
the Legislature intended to extend the obliga- 
tions of an obligee without the suit for domes- 
tication of a foreign judgment when proper 
jurisdiction was present. Stevens v. Stevens, 68 
N.C. App. 234, 314 S.E.2d 786, cert. denied, 312 
N.C. 89, 321 S.E.2d 908 (1984). 

Broad Grant of Authority. — Because the 
State had an interest in the welfare and sup- 
port of those persons living within its bound- 
aries, the former statute was broad in granting 
authority to bring suit for support, and granted 
authority to the official who prosecuted crimi- 
nal actions for the State to appear on behalf of 
the obligee, although the action could also have 
been brought by another. Stevens v. Stevens, 68 
N.C. App. 234, 314 S.E.2d 786, cert. denied, 312 
N.C. 89, 321 S.E.2d 908 (1984). 

Jurisdiction over Parties. — The former 
Uniform Reciprocal Enforcement of Support 
Act applied only where the obligee was present 
in the initiating state and the obligor was 


subject to the jurisdiction of the responding 
state. Mahan v. Read, 240 N.C. 641, 83 S.E.2d 
706 (1954). 

In a proceeding under the former Uniform 
Reciprocal Enforcement of Support Act, the 
court of the initiating state, by approval of the 
petition and the certification of the documents, 
enabled petitioner to submit herself to the 
jurisdiction of the responding state without the 
necessity of personal presence or employment 
of counsel, and the responding state acquired 
jurisdiction of the respondent through service 
of summons and notice. Mahan v. Read, 240 
N.C. 641, 83 S.E.2d 706 (1954). 

Modification of Valid Orders. — Under 
the Federal Full Faith and Credit for Child 
Support Orders Act (FFCCSOA), 28 U.S.C. 
§ 1738B, modification of a valid order is only 
allowed if: (1) all parties have consented to the 
jurisdiction of the forum state to modify the 
order; or (2) neither the child nor any of the 
parties remains in the issuing state and the 
forum state has personal jurisdiction over the 
parties. Welsher v. Rager, 127 N.C. App. 521, 
491 S.E.2d 661 (1997). 
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Removal of Obligee to a Third State at 
Time of Hearing. — Where, after filing a 
petition under the former Uniform Reciprocal 
Enforcement of Support Act of the initiating 
state, the obligee moved to another state and 
was a resident of such third state at the time of 
the hearing in North Carolina, the responding 
state, the North Carolina court had no jurisdic- 
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tion to make an award for transmittal to the 
initiating state for transmittal in turn to the 
petitioner in the third state, and judgment of 
nonsuit and dismissal should have been en- 
tered in the North Carolina court upon motion. 
Mahan v. Read, 240 N.C. 641, 83 S.E.2d 706 
(1954). 


§ 52C-2-202. Procedure when exercising jurisdiction over 


nonresident. 


A court of this State exercising 
under G.S. 52C-2-201 may apply 


ersonal jurisdiction over a nonresident 
.S. 52C-3-315 to receive evidence from 


another state, and G.S. 52C-3-317 to obtain discovery through a tribunal of 
another state. In all other respects, Articles 3 through 7 of this Chapter do not 
apply and the tribunal shall apply the procedural and substantive law of this 
State, including the rules on choice of law other than those established by this 
Chapter. (1995, c. 538, s. 7(c).) 


OFFICIAL COMMENT 


Assertion of long-arm jurisdiction over a non- 
resident essentially results in a one-state pro- 
ceeding, notwithstanding the fact that the par- 
ties reside in different States. With two 
exceptions, the provisions of UIFSA — labeled 
an interstate act — are not applicable to sucha 
proceeding. To facilitate interstate exchange of 
information and to enable the nonresident to 
participate as fully as possible in the proceed- 
ings without the necessity of personally appear- 
ing in the forum State, Section 202 expressly 
incorporates two special UIFSA sections to 
long-arm cases. The first exception allows the 
tribunal to apply the special rules of evidence 


and procedure of Section 316 in order to facili- 
tate decision-making when one party resides in 
another State, even though that party is sub- 
ject to the personal jurisdiction of the tribunal. 
The same consideration accounts for the second 
exception; the two-state discovery procedures of 
Section 318 are applicable to a one-state pro- 
ceeding when a foreign tribunal can assist in 
that process. In all other situations, the sub- 
stantive and procedural law of the forum State 
applies. In sum, a one-state UIFSA case may 
utilize those two-state procedures which for- 
ward the interests of economy, efficiency, and 
fair play. 


Part 2. Proceedings Involving Two or More States. 


§ 52C-2-203. Initiating and responding tribunal of state. 


Under this Chapter, a tribunal of this State may serve as an initiating 
tribunal to forward proceedings to another state and as a responding tribunal 
for proceedings initiated in another state. (1995, c. 538, s. 7(c); 1997-438, s. 


10.1; 1998-17, s. 1.) 


OFFICIAL COMMENT 


Sections 203 through 206 track the tradi- 
tional RURESA action involving residents of 
separate States. In this situation the initiating 
State does not assert personal jurisdiction over 
the nonresident, but instead forwards the case 
to another, responding State, which has the 
authority to assert personal jurisdiction over 
its resident. This section identifies the various 
roles a tribunal of the forum may serve; as 
appropriate, it may act as either an initiating 


or a responding tribunal. Under UIFSA a tri- 
bunal may serve as a responding tribunal even 
when there is no initiating tribunal in another 
State. This accommodates the direct filing of an 
action in a responding tribunal by a nonresi- 
dent. 

This section identifies the roles a tribunal of 
the forum may serve; as appropriate, it may act 
as either an initiating or a responding tribunal 
under UIFSA. Note that a tribunal can serve as 
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a responding tribunal when there is no initiat- 
ing tribunal in another state. This is to accom- 


Editor’s Note. — Session Laws 1998-17, s. 
1, effective June 30, 1998, amended S.L. 1997- 
433, s. 11.3 to delete the June 30, 1998 expira- 
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modate the direct filing of an action in a re- 
sponding tribunal by a nonresident. 


tion date for all enactments and amendments 
made by S.L. 1997-433. 


§. 52C-2-204. Simultaneous proceedings in another state. 


(a) A tribunal of this State may exercise jurisdiction to establish a support 
order if the petition or comparable pleading is filed after a petition or 
comparable pleading is filed in another state only if: 

(1) The petition or comparable pleading in this State is filed before the 
expiration of the time allowed in the other state for filing a responsive 
pleading challenging the exercise of jurisdiction by the other state; 

_ (2) The contesting party timely challenges the exercise of jurisdiction in 


the other state; and 


(3) If relevant, this State is the home state of the child. 

(b) A tribunal of this State may not exercise jurisdiction to establish a 
support order if the petition or comparable pleading is filed before a petition or 
comparable pleading is filed in another state if: 

(1) The petition or comparable pleading in the other state is filed before 
the expiration of the time allowed in this State for filing a responsive 
pleading challenging the exercise of jurisdiction by this State; 

(2) The contesting party timely challenges the exercise of jurisdiction in 


this State; and 


(3) If relevant, the other state is the home state of the child. (1995, c. 538, 


s. 7(c).) 


OFFICIAL COMMENT 


This section is similar to Section 6 of the 
Uniform Child Custody Jurisdiction Act. Under 
the one-order system established by UIFSA, it 
is necessary to provide a new procedure to 
eliminate the multiple orders so common under 
RURESA and URESA. This requires coopera- 
tion between, and deference by, sister-state 
tribunals in order to avoid issuance of compet- 
ing support orders. To this end, tribunals are 
expected to take an active role in seeking out 
information about support proceedings in other 
States concerning the same child. Depending 
on the circumstances, one or the other of two 
tribunals considering the same support obliga- 
tion should decide to defer to the other. In this 


regard, UIFSA makes a significant departure 
from the approach adopted by the UCCJA, 
which chooses “first filing” as the method for 
resolving competing jurisdictional disputes. In 
the analogous situation, the federal Parental 
Kidnapping Prevention Act chooses the home 
State of the child to establish priority. Given 
the preemptive nature of the PKPA, and the 
possibility that custody and support are both 
involved in the case, UIFSA opts for the federal 
method of resolving disputes between compet- 
ing jurisdictional assertions by establishing a 
priority for the tribunal in the child’s home 
State. If the child has no home State, “first 
filing” controls. 


§ 52C-2-205. Continuing, exclusive jurisdiction. 


(a) A tribunal of this State issuing a support order consistent with the law 
of this State has continuing, exclusive jurisdiction over a child support order: 
(1) As long as this State remains the residence of the obligor, the 
individual obligee, or the child for whose benefit the support order is 


issued; or 
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(2) Until all of the parties who are individuals have filed written consents 
with the tribunal of this State for a tribunal of another state to modify 
the order and assume continuing, exclusive jurisdiction. 

(b) Atribunal of this State issuing a child support order consistent with the 
law of this State may not exercise its continuing jurisdiction to modify the 
order if the order has been modified by a tribunal of another state pursuant to 
a law substantially similar to this Chapter. | | 

(c) Ifa child support order of this State is modified by a tribunal of another 
state pursuant to a law substantially similar to this Chapter, a tribunal of this 
State loses its continuing, exclusive jurisdiction with regard to. prospective 
enforcement of the order issued in this State, and may only: 

(1) Enforce the order that was modified as to amounts accruing before the 
modification; / / + 

(2) Enforce nonmodifiable aspects of that order; and 

(3) Provide other appropriate relief for violations of that order which 
occurred before the effective date of the modification. | 

(d) A tribunal of this State shall recognize the continuing, exclusive juris- 
diction of a tribunal of another. state which has issued a child support order 
pursuant to a law substantially similar to this Chapter. 

(e) A temporary support order issued ex parte or pending resolution of a 
jurisdictional conflict does not create continuing, exclusive jurisdiction in the 
issuing tribunal. 

(f) Atribunal of this State issuing a support order consistent with the law of 
this State has continuing, exclusive jurisdiction over a spousal support order 
throughout the existence of the support obligation. A tribunal of this State may 
not modify a spousal support order issued by a tribunal of another state having 
continuing, exclusive jurisdiction over that order under the law of that state. 
(1995, c. 538, s. 7(c); 1997-433, s. 10.2; 1998-17, s. 1.) a7 


OFFICIAL COMMENT 


This section is perhaps the most crucial pro- 
vision in UIFSA. Drawing on the precedent of 
the federal Parental Kidnapping Prevention 
Act, 28 U.S.C. § 1738A, the issuing tribunal 
retains continuing, exclusive jurisdiction over a 
child support order, except in very narrowly 
defined circumstances. As long as one of the 
individual parties or the child continues to 
reside in the issuing State, and as long as the 
parties do not agree to the contrary, the issuing 
tribunal has continuing, exclusive jurisdiction 
over its order — which in practical terms 
means that it may modify its order. The statute 
attempts to be even-handed — the identity of 
the remaining party — obligor or obligee — 
does not matter. If the individual parties have 
left the issuing State but the child remains 
behind, continuing, exclusive jurisdiction re- 
mains with the issuing State. 

The other side of the coin follows logically. 
Just as subsection (a)(1) defines the retention of 
continuing, exclusive jurisdiction, by clear im- 
plication the subsection also defines how juris- 
diction to modify may be lost. That is, if all the 
relevant persons — the obligor, the individual 
obligee, and the child — have permanently left 
the issuing State, the issuing State no longer 
has an appropriate nexus with the parties or 


child to justify exercise of jurisdiction to modify. 
Further, the issuing tribunal has no current 
information about the factual circumstances of 
anyone involved, and the taxpayers of that 
State have no reason to expend public funds on 
the process. Note, however, that the original 
order of the issuing tribunal remains valid and 
enforceable. That order is in effect not only in 
the issuing State and those States in which the 
order has been registered, but also may be 
registered and enforced in additional States 
even after the issuing State has lost its power 
to modify its order, see Sections 601-604 (Reg- 
istration and Enforcement of Support Order), 
infra. The original order remains in effect until 
it is properly modified in accordance with the 
narrow terms of Sections 609-612 (Registration 
and Modification of Child Support Order), 
infra. 

According to the logical implication of subsec- 
tion (a)(2), the issuing State may also lose its 
continuing, exclusive jurisdiction to modify if 
the parties consent in writing for another State 
to assume jurisdiction to modify (even though 
one of the parties or the child continues to 
reside in the issuing State). The only statutory 
requirement for the parties to divest the issu- 
ing tribunal of its continuing, exclusive juris- 
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diction is the filing of a written agreement to 
that effect with that tribunal. The Drafting 
Committee anticipated that such an agreement 
would seldom occur because of the almost uni- 
versal desire of each party to prefer his or her 
local tribunal; but, the Committee also believed 
that the parties should be allowed to agree 
upon an alternate forum if they choose to do so. 

Although subsection (a) identifies the meth- 
ods for the retention and the loss of continuing, 
exclusive jurisdiction by the issuing tribunal, it 
does not confer jurisdiction to modify on an- 
other tribunal. Modification requires that a 
tribunal have personal jurisdiction over the 
parties and meet other criteria as provided in 
Sections 609 through 614, infra. It should also 
be noted that nothing in this section is intended 
to deprive a tribunal which has lost continuing, 
exclusive jurisdiction of the power to enforce 
arrearages that have accrued during the exist- 
ence of a valid order. 

Spousal support is treated differently; the 
issuing tribunal retains continuing, exclusive 
jurisdiction over an order of spousal support 
throughout the entire existence of the support 
obligation. Sections 205(f) and 206(c) state that 
the procedures of UIFSA are not available to a 
responding tribunal to modify the existing 
spousal support order of the issuing State. This 
marks a radical departure from RURESA, 
which treated spousal and child support orders 
identically. Under UIFSA, modification of spou- 
sal support is limited to a procedure whereby 
an action is initiated outside of the issuing 
State and a tribunal in that original State 
modifies its order under its law. While UIFSA 
revises RURESA in this regard, in fact this will 
have a minimal effect on actual practice. Inter- 
state modification of pure spousal support was 
relatively rare under RURESA, and played 


Editor’s Note. — Session Laws 1998-17, s. 
1, effective June 30, 1998, amended S.L. 1997- 
433, s. 11.3 to delete the June 30, 1998 expira- 
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almost no part in the activities of support 
enforcement agencies. 

The prohibition of modification of spousal 
support by a nonissuing State tribunal under 
UIFSA is consistent with the principle that a 
tribunal should apply local law to such cases to 
insure efficient handling and to minimize 
choice of law problems. Avoiding conflict of law 
problems is almost impossible if spousal sup- 
port orders are subject to modification in a 
second State. For example, States take widely 
varying views of the effect on a spousal support 
order of the obligee’s remarriage or nonmarital 
cohabitation. Making a distinction between 
spousal and child support is further justified 
because the standards for modification of child 
support and spousal support are very different. 
In most jurisdictions a dramatic improvement 
in the obligor’s economic circumstances will 
have little or no relevance in an action’ seeking 
an upward modification of spousal support, 
while a similar change in an obligor’s situation 
typically is the primary basis for an increase in 
child support. This disparity is founded on a 
policy choice that post-divorce success of an 
obligor-parent should benefit the obligor’s 
child, but not the obligor’s ex-spouse. 

Finally, UIFSA does not provide for shifting 
the continuing, exclusive jurisdiction over a 
spousal-support order by mutual agreement. 
That procedure is limited to child support un- 
der subsection (a)(2). Note that the Act is silent 
rather than preclusive on the subject. If the 
parties wish to enter into such an agreement, it 
is up to the individual States to decide whether 
to recognize it. A waiver of continuing, exclu- 
Sive jurisdiction and subsequent modification of 
spousal support by a tribunal of another State 
simply is not authorized under the auspices of 
UIFSA. 


tion date for all enactments and amendments 
made by S8.L. 1997-433. 


CASE NOTES 


Modification of Valid Order. — Under the 
Federal Full Faith and Credit for Child Sup- 
port Orders Act (FFCCSOA), 28 U.S.C. 
§ 1738B, modification of a valid order is only 
allowed if: (1) all parties have consented to the 
jurisdiction of the forum state to modify the 
order; or (2) neither the child nor any of the 
parties remains in the issuing state and the 


forum state has personal jurisdiction over the 
parties. Welsher v. Rager, 127 N.C. App. 521, 
491 S.E.2d 661 (1997). 

Jurisdiction of Texas Court. — Where 
father sought to modify Texas order for child 
support, the Texas court retained exclusive 
jurisdiction over the matter. Hinton v. Hinton, 
128 N.C. App. 637, 496 S.E.2d 409 (1998). 
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§ 52C-2-206. Enforcement and modification of support or- 
der by tribunal having continuing jurisdic- 
tion. 


(a) A tribunal of this State may serve as an initiating tribunal to request a 
tribunal of another state to enforce or modify a support order issued in that 
state. 

(b) A tribunal of this State having continuing, exclusive jurisdiction over a 
support order may act as a responding tribunal to enforce or modify the order. 
If a party subject to the continuing, exclusive jurisdiction of the tribunal no 
longer resides in the issuing state, in subsequent proceedings the tribunal may 
apply G.S. 52C-3-315 to receive evidence from another state and G.S. 52C-3- 


317 to obtain discovery through a tribunal of another state. 

(c) A tribunal of this State which lacks continuing, exclusive jurisdiction 
over a Spousal support order may not serve as a responding tribunal to modify 
a spousal support order of another state. (1995, c. 538, s. 7(c).) 


OFFICIAL COMMENT 


This section is the correlative of the continu- 
ing, exclusive jurisdiction asserted in the pre- 
ceding section. Subsection (a) authorizes a tri- 
bunal of the enacting State to initiate a request 
for enforcement or modification to the tribunal 
with continuing, exclusive jurisdiction over a 
support order. 

Subsection (b) confirms the power of the 
issuing tribunal to modify its child support 
order as the responding tribunal, provided it 
retains a sufficient nexus with its order. UIFSA 
defines that nexus as a situation in which the 
child or at least one of the parties continues to 
reside in the issuing State. Subsection (b) also 


makes a vital contribution to the exercise of its 
continuing, exclusive jurisdiction if one of the 
parties leaves the State after the initial order 
was issued. The petitioner and the absent re- 
spondent may take advantage of the special 
rules of evidence and discovery in order to 
provide the tribunal with maximum current 
information in a modification proceeding. 

Subsection (c) is the correlative of Section 
205(f), acknowledging the continuing, exclusive 
jurisdiction of the tribunal ordering alimony 
and specifically prohibiting a responding tribu- 
nal from modifying a spousal support order of 
another State. 


Part 3. Reconciliation of Multiple Orders. 


§ Ree ss Recognition of controlling child support or- 
er. 


(a) If a proceeding is brought under this Chapter and only one tribunal has 
issued a child support order, the order of that tribunal controls and must be so 
recognized. 

(b) If a proceeding is brought under this Chapter, and two or more child 
support orders have been issued by tribunals of this State or another state with 
regard to the same obligor and child, a tribunal of this State shall apply the 
following rules in determining which order to recognize for purposes of 
continuing, exclusive jurisdiction: 

(1) If only one of the tribunals would have continuing, exclusive jurisdic- 
tion under this Chapter, the order of that tribunal controls and must 
be so recognized. 

(2) If more than one of the tribunals would have continuing, exclusive 
jurisdiction under this Chapter, an order issued by a tribunal in the 
current home state of the child controls and must be so recognized, but 
if an order has not been issued in the current home state of the child, 
the order most recently issued controls and must be so recognized. 

(3) If none of the tribunals would have continuing, exclusive jurisdiction 
under this Chapter, the tribunal of this State having jurisdiction over 
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the parties shall issue a child support order, which controls and must 
be so recognized. 

(c) If two or more child support orders have been issued for the same obligor 
and child and if the obligor or the individual obligee resides in this State, a 
party may request a tribunal of this State to determine which order controls 
and must be so recognized under subsection (b) of this section. The request 
must be accompanied by a certified copy of every support order in effect. The 
requesting party shall give notice of the request to each party whose rights 
may be affected by a certified copy of every support order in the effect. The 
requesting party shall give notice of the request to each party whose rights 
may be affected by the determination. 

(d) The tribunal that issued the controlling order under subsection (a), (b), 
or (c) of this section is the tribunal that has continuing, exclusive jurisdiction 
under G.S. 52C-2-205. 

(e) A tribunal of this State which determines by order the identity of the 
controlling order under subdivision (b)(1) or (2) of this section or which issues 
a new controlling order under subdivision (b)(3) of this section shall state in 
that order the basis upon which the tribunal made its determination. 

(f) Within 30 days after issuance of an order determining the identity of the 
controlling order, the party obtaining the order shall file a certified copy of it 
with each tribunal that issued or registered an earlier order of child support. 
A party who obtains the order and fails to file a certified copy is subject to 
appropriate sanctions by a tribunal in which the issue of failure to file arises. 
The failure to file does not affect the validity or enforceability of the controlling 
order. (1995, c. 538, s. 7(c); 1997-433, s. 10.3(b); 1998-17, s. 1.) 


OFFICIAL COMMENT 


Sections 207-209 are designed to span the 
gulf between the one-order system created by 
UIFSA and the multiple-order system previ- 
ously in place under RURESA and URESA. A 
keystone of UIFSA is to provide a transitional 
procedure for the eventual elimination of exist- 
ing multiple support orders in an expeditious 
and efficient manner. But, even assuming all 
U.S. jurisdictions enact UIFSA, many years 
will pass before its one-order system will be 
completely in place. Multiple orders covering 
the same parties and child number in the tens 
of thousands; it can be reasonably anticipated 
that these orders will continue in effect far into 
the future. To begin the process towards a 
one-order system, however, this section pro- 
vides a relatively simple procedure designed to 
identify a single viable order that will be enti- 
tled to prospective enforcement in every UIFSA 
State. 

Subsection (a) declares that if only one child 
support order exists, it is to be denominated the 
controlling order, irrespective of when and 
where it was issued and whether any of the 
individual parties or the child continue to re- 
side in the issuing State. 

Subsection (b) establishes the priority 
scheme for recognition and prospective enforce- 
ment of a single order among existing multiple 

orders regarding the same obligor, obligee, and 
child. For UIFSA to function, one order must be 


denominated as the controlling order, and its 
issuing tribunal must be recognized as having 
continuing, exclusive jurisdiction. In choosing 
among existing multiple orders, none of which 
can be distinguished as being in conflict with 
the principles of UIFSA, subsection (b)(1) gives 
first priority to the order issued by the only 
tribunal that is entitled to continuing, exclu- 
sive jurisdiction under the terms of UIFSA, 7.e., 
an individual party or the child continues to 
reside in that State, and no other issuing State 
meets this criterion. If two or more tribunals 
would have continuing, exclusive jurisdiction 
under the Act, subsection (b)(2) first looks to the 
tribunal of the child’s current home State. If 
that State has not issued a support order, 
subsection (b)(2) looks next to the order most 
recently issued. Finally, if none of the existing 
multiple orders are entitled to be denominated 
as the controlling order because none of the 
preceding priorities apply, the forum tribunal is 
directed to issue a new order, assuming that it 
has personal jurisdiction over the obligor and 
obligee. The new order is to be treated as the 
controlling order, establishing the support obli- 
gation, the nonmodifiable aspects of the sup- 
port obligation, see Section 611(c), infra, and 
the issuing tribunal’s continuing, exclusive ju- 
risdiction. The rationale for creating yet an- 
other order is that there is no valid reason 
under UIFSA to prefer the terms of one of the 
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multiple orders over another. 

As originally promulgated, UIFSA did not 
come to grips with whether existing multiple 
orders issued by different States might be en- 
titled to full faith and credit without regard to 
the determination of the controlling order un- 
der the Act. The drafters took the position that 
state law, however uniform, could not interfere 
with the ultimate interpretation of a constitu- 
tional directive. Fortunately, this question has 
almost certainly been mooted by the 1996 
amendment to 28 U.S.C. § 1738B, Full Faith 
and Credit for Child Support Orders. Congress 
adopted the terms of Section 207 of UIFSA 
virtually word for word in the Personal Respon- 
sibility and Work Opportunity Reconciliation 
Act of 1996. Pub. L. 104-193, Aug. 22, 1996, 110 
Stat. 2221. 

It is not altogether clear whether the terms of 
UIFSA apply to a strictly intrastate case; that 
is, a situation in which multiple child support 
orders have been issued by multiple tribunals 
of a single State and all parties and the child 
continue to reside in that State. This is not an 
uncommon situation, often traceable to the 
intrastate applicability of RURESA. A literal 
reading of the statutory language suggests the 
section applies. For a tribunal of the issuing 
State to so conclude will further the goal of the 
Act of identifying a single controlling order for 
prospective enforcement and modification. At 
the very least, the section provides a template 


Editor’s Note. — Session Laws 1998-17, s. 
1, effective June 30, 1998, amended S.L. 1997- 
433, s. 11.3 to delete the June 30, 1998 expira- 
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for resolving such conflicts, most likely yielding 
a determination that the last order is the con- 
trolling order. 

Subsection (c), added in 1996, clarifies that 
any party may request a tribunal of the forum 
State to identify the controlling order. That 
party is directed to fully inform the tribunal of 
all existing child support orders. 

Amended subsection (d) provides that the 
determination of the controlling order under 
this section has the effect of establishing the 
tribunal with continuing, exclusive jurisdic- 
tion; only the order of that tribunal is entitled 
to prospective enforcement by a sister State. To 
help insure regularity, subsection (e) directs the 
forum tribunal to set forth the basis of its 
finding. Finally, the party obtaining the deter- 
mination is directed by subsection (f) to notify 
all interested tribunals of the decision. 

Section 207 presumes that a tribunal will be 
fully informed about all existing orders if it is 
requested to determine which one of the exist- 
ing multiple child support orders is to be ac- 
corded prospective enforcement. If this does not 
occur and one or more existing orders is not 
considered by the tribunal, the finality of its 
decision is likely to turn on principles of estop- 
pel on a case-by-case basis. Assuming that the 
parties were accorded notice and opportunity to 
be heard by the tribunal, a final decision on the 
subject is entitled to full faith and credit. 


tion date for all enactments and amendments 
made by S.L. 1997-433. 


CASE NOTES 


Intent as to Changed Circumstances. — 
The legislature apparently intended that enact- 
ment of former § 52A-21 would provide author- 
ity to the courts of this State to apply the 
former Uniform Reciprocal Enforcement of 
Support Act so as to provide for the support of a 
minor child independent of and without regard 
for any other support judgments or whether 
there had been a change of circumstances of 
either the child or its parents; therefore, it was 
not necessary that the complaint for child sup- 
port contain allegations of facts constituting 
changed circumstances. County of Stanislaus v. 
Ross, 41 N.C. App. 518, 255 S.E.2d 229 (1979). 

Entitlement to Enforce Prior Support 
Order Made by Court of Another State. — 
The plaintiff who accepted payments under a 


North Carolina Uniform Reciprocal Enforce- 
ment of Support Act (URESA) order did not 
abandon her rights to child support payments 
awarded under a prior South Carolina support 
order; she was entitled to bring an action to 
enforce the South Carolina order, and the de- 
fendant was entitled to receive credit for the 
payments he made under the URESA order. 
Stephens v. Hamrick, 86 N.C. App. 556, 358 
S.E.2d 547 (1987). 

Jurisdiction of Texas Court. — Where 
father sought to modify Texas order for child 
support, the Texas court retained exclusive 
jurisdiction over the matter. Hinton v. Hinton, 
128 N.C. App. 637, 496 S.E.2d 409 (1998). 

Stated in Welsher v. Rager, 127 N.C. App. 
521, 491 S.E.2d 661 (1997). ‘ 
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§ 52C-2-208. Multiple child support orders for two or more 
obligees. 


In responding to multiple registrations or petitions for enforcement of two or 
more child support orders in effect at the same time with regard to the same 
obligor and different individual obligees, at least one of which was issued by a 
tribunal of another state, a tribunal of this State shall enforce those orders in 
the same manner as if the multiple orders had been issued by a tribunal of this 
State. (1995, c. 538, s. 7(c).) 


OFFICIAL COMMENT 


Multiple orders may involve two or more 
families of the same obligor. Although all such 
orders are entitled to enforcement, practical 
difficulties are often presented. For example, 
full enforcement of each of the multiple orders 
may exceed the maximum allowed for income 
withholding. The federal statute, 42 U.S.C. 
§ 666(b)(1), requires that to be eligible for the 
federal funding for enforcement, States must 
provide for a maximum to be withheld from 
earnings for child support in a percentage that 
may not exceed the federal consumer credit 


code limitations on wage garnishment, 15 
U.S.C. § 1673(b). In order to allocate resources 
between competing families, UIFSA refers to 
state law. The basic principle is that one or 
more foreign orders for the support of an out- 
of-state family of the obligor, and one or more 
orders of an in-state family, are all of equal 
dignity. In allocating payments to different 
obligees, every child support order should be 
treated as if it had been issued by a tribunal of 
the forum State. ; 


§ 52C-2-209. Credit for payments. 


Amounts collected and credited for a particular period pursuant to a support 
order issued by a tribunal of another state must be credited against the 
amounts accruing or accrued for the same period under a support order issued 
by the tribunal of this State. (1995, c. 538, s. 7(c).) 


OFFICIAL COMMENT 


This section is derived from RURESA § 31 
(Application of Payments). Because of the mul- 
tiple orders possible under RURESA, that sec- 
tion was primarily concerned with insuring 
that payments made on a particular order were 
credited towards the amounts due on all other 
orders. For example, full payment of $300 on an 
order of State C earns a 100% pro tanto dis- 
charge of the current support owed on a $200 
order of State A, and a 75% credit against a 
$400 order of State B. Crediting payments 
against arrears on multiple orders is more 
complex, and is subject to different construc- 


tions in various States. Under the one-order 
system of UIFSA, an obligor ultimately will be 
ordered to pay only one sum-certain amount for 
current support (a sum certain to reduce ar- 
rears, if any). 

The issuing tribunal is ultimately responsi- 
ble for the overall control of the enforcement 
methods employed and for accounting for the 
payments made on its order from multiple 
sources. Until that scheme is fully in place, 
however, it will be necessary to continue to 
mandate pro tanto credit for actual payments 
made against all existing orders. 


ARTICLE 3. 


Civil Provisions of General Application. 


§ 52C-3-301. Proceedings under this Chapter. 
(a) Except as otherwise provided in this Chapter, this Article applies to all 


proceedings under this Chapter. 


(b) This Chapter provides for the following proceedings: 
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(1) 
(2) 


Establishment of an order for spousal support or child support 
pursuant to Article 4 of this Chapter; 
Enforcement of a support order and income withholding order of 
another state without registration pursuant to Article 5 of this 
Chapter; 
Registration of an order for spousal support or child support of another 
state or enforcement pursuant to Article 6 of this Chapter; 
Modification of an order for child support or spousal support issued by 
a tribunal of this State pursuant to Article 2, Part 2 of this Chapter; 
Registration of an order for child support of another state for modifi- 
cation pursuant to Article 6 of this Chapter; 
Determination of paternity pursuant to Article 7 of this Chapter; and 
Assertion of jurisdiction over nonresidents pursuant to Article 2, Part 
1 of this Chapter. 

(c) An individual petitioner or a support enforcement agency may commence 
a proceeding authorized under this Chapter by filing a petition in an initiating 
tribunal for forwarding to a responding tribunal or by filing a petition or a 
comparable pleading directly in a tribunal of another state which has or can 
obtain personal jurisdiction over the respondent. (1995, c. 538, s. 7(c).) 


(3) 
(4) 
(5) 


(6) 
(7) 


OFFICIAL COMMENT 


This section is a “road map” of the types of 
actions authorized by UIFSA. Although such a 
section is unusual for a Uniform Act, it is 
justified in this instance because the majority 
of those persons administering the Act are not 
attorneys and will doubtless find such assis- 
tance to be useful. 

Subsection (a) mandates application of the 
general provisions of this article to all UIFSA 
actions. 

Subsection (b) identifies the general princi- 
ples and structure of the Act. Note that al- 
though orders for spousal support and child 


support are generally dealt with in the same 
manner, subsection (b)(5) implicitly restates 
the fact that the modification provisions are 
limited to child support orders, and do not 
apply to spousal support orders. 

Subsection (c) establishes the basic two-state 
procedure contemplated by the Act. The initiat- 
ing responding procedure is derived from the 
two-state procedure under RURESA. Direct 
filing in the responding State by an individual 
or a support enforcement agency without refer- 
ence to an initiating State is new to this Act, 
however. 


CASE NOTES 


Purpose. — Under the former Uniform Re- 
ciprocal Enforcement of Support Act, a state 
had jurisdiction to establish, vacate, or modify 
an obligor’s support obligation even when that 
obligation had been created in another jurisdic- 
tion, and the result was often multiple, incon- 
sistent obligations existing for the same obligor 
and injustice in that obligors could avoid their 
responsibility by moving to another jurisdiction 
and having their support obligations modified 
or even vacated; the new Uniform Interstate 
Family Support Act was designed to correct this 
problem. Welsher v. Rager, 127 N.C. App. 521, 
491 S.E.2d 661 (1997). 


Establishment, Modification and En- 
forcement of Support Obligations. — The 
Uniform Reciprocal Enforcement of Support 
Act (URESA) was repealed effective January 1, 
1996, and in its place, the legislature adopted 
the Uniform Interstate Family Support Act 
(UIFSA); both URESA and UIFSA were pro- 
mulgated and intended to be used as proce- 
dural mechanisms for the establishment, mod- 
ification, and enforcement of child and spousal 
support obligations. Welsher v. Rager, 127 N.C. 
App. 521, 491 S.E.2d 661 (1997). 


§ 52C-3-302. Action by minor parent. 


A minor parent, or a guardian or other legal representative of a minor 
parent, may maintain a proceeding on behalf of or for the benefit of the minor’s 


child. (1995, c. 538, s. 7(c).) 
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OFFICIAL COMMENT 


This section is derived from RURESA§ 13.A 
minor parent may maintain an action under 
UIFSA without the appointment of a guardian 
ad litem, even if the law of the forum jurisdic- 


tion requires a guardian for an in-state case. If 
a guardian or legal representative has been 
appointed, he or she may act on behalf of the 
minor’s child in seeking support. 


OPINIONS OF ATTORNEY GENERAL 


Identification of Minor Children as 
Complainants. — In a proceeding under 
former Chapter 52A, where it appeared from 
examination of all documents transmitted to 
the North Carolina Court in accordance with 
the Act that support was being sought for minor 
dependents identified in the complaint, it was 


lawful for a North Carolina Court to order 
support payments for the minor dependents 
even though their names did not appear in the 
style of the case and the mother was identified 
on the complaint as the complainant. See opin- 
ion of Attorney General to Mr. W.H.S. Burgwyn, 
Jr., Solicitor, 40 N.C.A.G. 718 (1969). 


§ 52C-3-303. Application of law of this State. 
Except as otherwise provided by this Chapter, a responding tribunal of this 


State: 


(1) Shall apply the procedural and substantive law, including the rules on 
choice of law, generally applicable to similar proceedings originating 
in this State and may exercise all powers and provide all remedies 
available in those proceedings; and 

(2) Shall determine the duty of support and the amount payable in 
accordance with the law and support guidelines of this State. (19985, c. 


DOS. 38. 10G).) 


OFFICIAL COMMENT 


Historically States have insisted that forum 
law be applied to support cases whenever pos- 
sible. This continues as a key principle of 
UIFSA. In general, a responding tribunal has 
the same powers in an action involving inter- 
state parties as it has in an intrastate case. 
This inevitably means that the Act is not self- 
contained; rather, it is supplemented by the 
forum’s statutes and procedures governing sup- 
port orders. To insure the efficient processing of 


the huge number of interstate support cases, it 
is vital that decision-makers apply familiar 
rules of local law to the maximum degree pos- 
sible. This must be accomplished in a manner 
consistent with the overriding principle of 
UIFSA that enforcement is of the issuing tribu- 
nal’s order, and that the responding State does 
not make the order its own as a condition of 
enforcing it. 


§ 52C-3-304. Duties of initiating tribunal. 


(a) Upon the filing of a petition authorized by this Chapter, an initiating 
tribunal of this State shall forward three copies of the petition and its 


accompanying documents: 


(1) To the responding tribunal or appropriate support enforcement agency 


in the responding state; or 


(2) If the identity of the responding tribunal is unknown, to the state 
information agency of the responding state with a request that they be 
forwarded to the appropriate tribunal and that receipt be acknowl- 


edged. 


(b) If a responding state has not enacted this act or a law or procedure 
substantially similar to this act, a tribunal of this State may issue a certificate 
or other document and make findings required by the law of the responding 
state. If the responding State is a foreign jurisdiction, the tribunal may specify 
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the amount of support sought and provide other documents necessary to 
satisfy the requirements of the responding state. (1995, c. 538, s. 7(c); 


1997-433, s. 10.4; 1998-17, s. 1.) 


OFFICIAL COMMENT 


Under RURESA § 14, the initiating tribunal 
was required to make a preliminary finding of 
the existence of a support obligation. As a 
practical matter, observance of this obligation 
was at best erratic across the nation; very often 
courts viewed the finding as boilerplate. By 
contrast, under UIFSA the role of the initiating 
tribunal clearly consists of the ministerial func- 
tion of forwarding the documents. See 
Mossburg v. Coffman, 6 Kan. App. 2d 428, 629 
P.2d 745 (1981); Neff v. Johnson, 391 S.W.2d 
760 (Tex. Civ. App. — Houston 1965, no writ). 

New subsection (b), a transition provision, 
facilitates interstate enforcement between 
UIFSA States and those URESA and RURESA 
States prior to the likely nationwide enactment 
of UIFSA by January 1, 1998. See P.L. 104-198, 
§ 321. Although the three uniform acts seek 
the same goal — interstate child support — and 
are compatible in the main, neither URESA nor 
RURESA can be said to be “substantially sim- 
ilar” to UIFSA. Careful reading of UIFSA re- 
veals that an arms-length view is maintained 
on this topic, see Section 101(7), (16), and 
(19)Gi), supra. Exemplary of the imperfect fit 
between the acts is the number of complaints 
received during the period between the original 
promulgation of the Act in February 1993 and 
the amendments in July 1996 alleging that the 


Editor’s Note. — Session Laws 1998-17, s. 
1, effective June 30, 1998, amended S.L. 1997- 
433, s. 11.3 to delete the June 30, 1998 expira- 


elimination of the RURESA requirement for 
certification of a duty of support had led to 
serious communication problems between 
RURESA States and UIFSA States. Supposedly 
the difference in procedure and documentation 
required by the two acts caused a tribunal in 
one State or the other to refuse to enforce a 
child support obligation unless the paperwork 
conformed to its requirements or, alternatively, 
a tribunal refused to provide the requested 
documents on the basis that the law of its State 
did not require the production of such docu- 
ments. The loser in the exercise of such 
hypertechnical interstate recalcitrance was the 
child who was due support. In response to such 
bureaucratic impasses, the 1996 amendment 
authorizes a tribunal in a UIFSA State to 
provide whatever documentation is required by 
a RURESA State to facilitate child support 
enforcement. 

Supplying documentation required by a for- 
eign jurisdiction that is not required by UIFSA 
procedure will continue to be necessary into the 
future. The initiating tribunal is authorized to 
cooperate and provide whatever information or 
documentation is requested by the foreign ju- 
risdiction, i.e., a statement of the amount of 
support being requested is required by Cana- 
dian provinces. 


tion date for all enactments and amendments 
made by S.L. 1997-433. 


CASE NOTES 


Initiating Court Need Not Issue Sum- 
mons. — Former § 52A-11 did not require the 
initiating court to issue a summons. Frederick 


County ex rel. Ridgway v. Skinner, 48 N.C. App. 
621, 269 S.E.2d 678 (1980). 


§ 52C-3-305. Duties and powers of responding tribunal. 


(a) When a responding tribunal of this State receives a petition or compa- 
rable pleading from an initiating tribunal or directly pursuant to G:S. 
52C-3-301(c) it shall cause the petition or pleading to be filed and notify the 
petitioner where and when it was filed. 

(b) A responding tribunal of this State, to the extent otherwise authorized 
by law, may do one or more of the following: 

(1) Issue or enforce a support order, modify a child support order, or 
render a judgment to determine parentage; 
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Order an obligor to comply with a support order, specifying the amount 
and the manner of compliance; 

Order income withholding; 

Determine the amount of any arrears, and specify a method of 
payment; 

Enforce orders by civil or criminal contempt, or both; 

Set aside property for satisfaction of the support order; 

Place liens and order execution on the obligor’s property; 

Order an obligor to keep the tribunal informed of the obligor’s current 
residential address, telephone number, employer, address of employ- 
ment, and telephone number at the place of employment; 

Issue an order for arrest for an obligor who has failed after proper 
notice to appear at a hearing ordered by the tribunal and enter the 
order for arrest in any local and State computer systems for criminal 


warrants; 


(10) Order the obligor to seek appropriate employment by specified 


methods; 


(11) Award reasonable attorneys’ fees and other fees and costs; and 
(12) Grant any other available remedy. 

(c) A responding tribunal of this State shall include in a support order 
issued under this Chapter, or in the documents accompanying the order, the 
calculations on which the support order is based. 

(d) Aresponding tribunal of this State may not condition the payment of a 
support order issued under this Chapter upon compliance by a party with 


provisions for visitation. 


(e) If a responding tribunal of this State issues an order under this Chapter, 
the tribunal shall send a copy of the order to the petitioner and the respondent 
and to the initiating tribunal, if any. (1995, c. 538, s. 7(c); 1997-433, s. 10.5; 


1998-17, s. 1.) 


OFFICIAL COMMENT 


This section revises RURESA §§ 9, 18, 19, 
24, 25, and 26. It contains both ministerial 
functions, such as those in subsection (a); judi- 
cial functions, as in subsection (b); and substan- 
tive rules applicable to interstate cases, subsec- 
tions (c)-(e). Because a responding tribunal may 
be an administrative agency rather than a 
court, the Act explicitly states that a tribunal is 
not granted powers that it does not otherwise 
possess under state law. For example, authority 
to enforce orders by contempt often is limited to 
courts. 

Subsection (a) eliminates the authorization 
of notice “by first class mail.” Several reasons 
underlie this deletion. Originally the authori- 
zation of first class mail was intended to facil- 
itate relatively informal notice of the issuing 
tribunal’s action, that is, formal service of the 
order by an officer was not to be required. The 
intent was that first class mail notice would be 
sufficient. The deletion of specificity regarding 
notice is not intended to increase the burden of 
giving notice. Rather, the advent of a variety of 
swifter and perhaps even more reliable forms of 
notice in the modern era justifies the deletion of 
the first class mail requirement, which may 
very well be unduly restrictive. For example, 


many States now authorize notice by telephone 
facsimile (FAX), or by an express delivery com- 
pany. In addition, the authorization of legal 
notice of at least some documents by electronic 
mail (email) may not be far off. Finally, autho- 
rization of notice by first class mail in UIFSA 
could be regarded as an undue interference 
with state law, something a Uniform Act should 
avoid. 

Subsection (b)(7) purposefully avoids men- 
tion of the priority of liens issued under UIFSA. 
As is generally true under the Act, that priority 
will be determined by applicable state law 
concerning support liens. Subsection (b) sup- 
plies much more detail than did RURESA 
§§ 24 and 26 to make explicit the wide range of 
specific powers of the responding tribunal. Sub- 
section (b)(9) replaces RURESA § 16 (Jurisdic- 
tion By Arrest), which authorized the respond- 
ing tribunal “to obtain the body of the obligor” if 
the tribunal “believes that the obligor may flee 
... Under UIFSA, the physical seizure of an 
obligor is left to the procedures available under 
state law in other civil cases. 

Subsection (c) clarifies that the details of 
calculating the child support order are to be 
included along with the order. Local law gener- 
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ally requires that variation from the child sup- 
port guidelines must be explained, see 42 
U.S.C. § 667; this requirement is extended to 
interstate cases. 

Subsection (d) states that an interstate sup- 
port order may not be conditioned on compli- 
ance with a visitation order. While this may be 
at variance with state law governing intrastate 
cases, under a UIFSA action the petitioner 


Editor’s Note. — Session Laws 1998-17, s. 
1, effective June 30, 1998, amended S.L. 1997- 
433, s. 11.3 to delete the June 30, 1998 expira- 
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generally is not present before the tribunal. 
This distinction justifies prohibiting visitation 
issues from being litigated in the context of a 
support proceeding. 

Subsection (e) introduces the policy determi- 
nation that the petitioner, the respondent, and 
the initiating tribunal, if any, shall be kept 
informed about actions taken by the responding 
tribunal. 


tion date for all enactments and amendments 
made by 8.L. 1997-438. 


CASE NOTES 


No Statutory Offense. — While a trial 
court of a “responding state” could punish a 
respondent for noncompliance with its orders, 
and while certain provisions of former Chapter 
52A provided for the interstate rendition of 
persons charged in other states with the crime 
of nonsupport, no statutory offense was created 
by that Chapter, and it was error for the trial 
court to treat it as such, given the civil nature of 
the proceeding. Childers v. Childers, 19 N.C. 
App. 220, 198 S.E.2d 485 (1973). 

A proceeding under former Chapter 52A 
was a civil proceeding as in actions for 
alimony without divorce. Cline v. Cline, 6 N.C. 
App. 523, 170 S.E.2d 645 (1969); Childers v. 
Childers, 19 N.C. App. 220, 198 S.E.2d 485 
(1973); Brondum v. Cox, 30 N.C. App. 35, 225 
S.E.2d 193 (1976), aff’d, 292 N.C. 192, 232 
S.E.2d 687 (1977); Blake v. Blake, 34 N.C. App. 
160, 237 S.E.2d 310 (1977). 

An action for support of illegitimate children 
under former Chapter 52A was a civil action. 
Smith v. Burden, 31 N.C. App. 145, 228 S.E.2d 
662 (1976). 

Actions under former Chapter 52A were 
decided under same law as actions for 
alimony without divorce. Blake v. Blake, 34 
N.C. App. 160, 237 S.E.2d 310 (1977). 

Responding State to Determine Sub- 
stantive Rights of Parties. — Under former 
Chapter 52A, the initiating state had no juris- 
diction to make any determination affecting the 
substantive rights of the parties, and therefore, 
a conclusion by a court of North Carolina, the 
responding state, that the duty of respondent to 
support the children in question had already 
been found to exist by a court of competent 
jurisdiction of the initiating state, was errone- 
ous. Mahan v. Read, 240 N.C. 641, 83 S.E.2d 
706 (1954). 

Jurisdiction of Judge in Responding 
State. — The judge in the responding State of 
North Carolina had jurisdiction only to deter- 
mine whether defendant owed a duty of support 


to his children in the initiating state of Florida, 
and to enter an order requiring defendant to 
furnish such support. Pifer v. Pifer, 31 N.C. 
App. 486, 229 S.E.2d 700 (1976). 

The judge in the responding state had 
no jurisdiction whatsoever to condition 
support payments upon certain visitation 
privileges for defendant with his children in the 
responding or initiating state. Pifer v. Pifer, 31 
N.C. App. 486, 229 S.E.2d 700 (1976). 

The judge in the responding state had no 
authority to permit a discontinuance of the 
support payments upon a finding by him of an 
alleged violation of the condition of visitation 
privileges. Pifer v. Pifer, 31 N.C. App. 486, 229 
S.E.2d 700 (1976). 

Right of Defendant to Blood Grouping 
Test and Jury Trial on Issue of Paternity. 
— A defendant was entitled in a proceeding 
under the former Uniform Reciprocal Enforce- 
ment of Support Act to a blood grouping test 
pursuant to § 8-50.1 where the issue of pater- 
nity was raised, and upon timely motion, was 
entitled to have the jury pass on the issue of 
paternity. Brondum v. Cox, 30 N.C. App. 35, 226 
S.E.2d 193 (1976), aff'd, 292° N.C. 192, 232 
S.E.2d 687 (1977). 

Past Due Support Installments. — A de- 
cree for future payment of alimony or child 
support was, as to installments part due and 
unpaid, within the protection of the full faith 
and credit clause of the United States Consti- 
tution, unless by law of the state in which the 
decree was rendered its enforcement was so 
completely in that state that they could annul 
or modify the decree as to overdue and unsat- 
isfied installments. Fleming v. Fleming, 49 N.C. 
App. 345, 271 S.E.2d 584 (1980). 

Ministerial Function of Court. — Subdi- 
vision (b)(4) allows the responding courts to 
perform only a ministerial function and does 
not contemplate relitigation of issues deter- 
mined in the order or interpretation of the 
order under the responding state’s law. State ex 
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rel. George v. Bray, 1380 N.C. App. 552, 503 
S.E.2d 686 (1998). 


§ 52C-3-306. Inappropriate tribunal. 


If a petition or comparable pleading is received by an inappropriate tribunal 
of this State, it shall forward the pleading and accompanying documents to an 
appropriate tribunal in this State or another state and notify the petitioner 
where and when the pleading was sent. (1995, c. 538, s. 7(c); 1997-433, s. 10.6; 
1998-17, s. 1.) 


OFFICIAL COMMENT 


This section directs a tribunal receiving 
UIFSA documents in error to forward the orig- 
inal documents to their proper destination 
without undue delay, whether the appropriate 
tribunal is located in the same State or else- 
where. This section is intended to apply both to 
initiating and responding tribunals receiving 
such documents. For example, if a tribunal is 
inappropriately designated as the responding 
tribunal, it shall forward the petition to the 


Editor’s Note. — Session Laws 1998-17, s. 
1, effective June 30, 1998, amended S.L. 1997- 
433, s. 11.3 to delete the June 30, 1998 expira- 


appropriate responding tribunal wherever lo- 
cated, if known, and notify the initiating tribu- 
nal of its action. Such a procedure is much to be 
preferred to returning the documents to the 
initiating tribunal to begin the process anew. 
Cooperation of this sort will facilitate the ulti- 
mate goals of the Act. 

For a full explanation regarding the deletion 
of the authorization of notice by first class mail, 
see the Comment to Section 305. 


tion date for all enactments and amendments 
made by S.L. 1997-4338. 


§ 52C-3-307. Duties of support enforcement agency. 


(a) Asupport enforcement agency of this State, upon request, shall provide 
services to a petitioner in a proceeding under this Chapter. 
(b) Asupport enforcement agency that is providing services to the petitioner 


as appropriate shall: 


(1) Take all steps necessary to enable an appropriate tribunal in this 
State or another state to obtain jurisdiction over the respondent; 
(2) Request an appropriate tribunal to set a date, time, and place for a 


hearing; 


(3) Make a reasonable effort to obtain all relevant information, including 
information as to income and property of the parties; 

(4) Within two days, exclusive of Saturdays, Sundays, and legal holidays, 
after receipt of a written notice from an initiating, responding, or 
registering tribunal, send a copy of the notice to the petitioner; 

(5) Within two days, exclusive of Saturdays, Sundays, and legal holidays, 
after receipt of a written communication from the respondent or the 
respondent’s attorney, send a copy of the communication to the 


petitioner; and 


(6) Notify the petitioner if jurisdiction over the respondent cannot be 


obtained. 


(c) This Chapter does not create or negate a relationship of attorney and 
client or other fiduciary relationship between a support enforcement agency or 
the attorney for the agency and the individual being assisted by the agency. 
(1995, c. 538, s. 7(c); 1997-433, s. 10.7; 1998-17, s. 1.) 
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OFFICIAL COMMENT 


This section is derived from RURESA 8§§ 12, 
18, and 19. 

Subsection (a) changes the focus of RURESA 
§ 12 (Officials to Represent Obligee) from rep- 
resentation of an obligee to providing services 
to a petitioner. Care should be exercised in the 
use of terminology given this substantial alter- 
ation of past practice under RURESA. Not only 
may either the obligee or the obligor request 
services, but that request may be in the context 
of the establishment of an initial support order, 
enforcement or review and adjustment of an 
existing order, or a modification of that order 
(upwards or downwards). Note that the Act 
does not distinguish between child support and 
spousal support for purposes of providing ser- 
vices. Note also, that the services available may 


Editor’s Note. — Session Laws 1998-17, s. 
1, effective June 30, 1998, amended S.L. 1997- 
433, s. 11.3 to delete the June 30, 1998 expira- 


differ significantly; for example, modification of 
spousal support is limited to the issuing State, 
see Section 205(f), supra. 

Subsection (b) responds to the complaint of 
many RURESA petitioners that they were not 
properly kept informed about the progress of 
their requests for services. 

Subsection (c) explicitly states that UIFSA 
neither creates nor rejects the establishment of 
an attorney-client or fiduciary relationship be- 
tween the support enforcement agency and a 
petitioner receiving services from that agency. 
This highly controversial issue is left to other- 
wise applicable state law. 

For a full explanation regarding the deletion 
of the authorization of notice by first class mail, 
see the Comment to Section 305. 


tion date for all enactments and amendments 
made by S8.L. 1997-433. 


§ 52C-3-308. Representation of obligee. 


It shall be the duty of the district attorney to represent the obligee in 
proceedings authorized by this Chapter unless alternative arrangements are 
made by the obligee. An obligee may employ private counsel to represent the 
obligee in proceedings authorized by this Chapter. (1995, c. 538, s. 7(c).) 


OFFICIAL COMMENT 


This section continues the principle of 
RURESA § 18(c), under which the State Attor- 
ney General, or an alternative designated by 
state law, is given oversight responsibility for 


the diligent provision of services by the support 
enforcement agency and the power to seek 
compliance with the Act. 


§ 52C-3-309. Duties of State information agency. 


(a) The Department of Health and Human Services, Division of Social 
Services, is designated as the State information agency under this Chapter. 
(b) The State information agency shall: 

(1) Compile and maintain a current list, including addresses, of the 
tribunals in this State which have jurisdiction under this Chapter and 
any support enforcement agencies in this State and transmit a copy to 
the state information agency of every other state; 

(2) Maintain a register of tribunals and support enforcement agencies 


received from other states; 


(3) Forward to the appropriate tribunal in the place in this State in which 
the individual obligee or the obligor resides, or in which the obligor’s 
property is believed to be located, all documents concerning a proceed- 
ing under this Chapter received from an initiating tribunal or the 
state information agency of the initiating state; and 

(4) Obtain information concerning the location of the obligor and the 
obligor’s property within this State not exempt from execution, by 
such means as postal verification and federal or state locator services, 
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examination of telephone directories, requests for the obligor’s ad- 
dress from employers, and examination of governmental records, 
including, to the extent not prohibited by other law, those relating to 
real property, vital statistics, law enforcement, taxation, motor vehi- 
cles, drivers licenses, and social security. (1995, c. 538, s. 7(c); 


1997-443, s. 11A.118(a).) 


OFFICIAL COMMENT 


This section, based on RURESA § 17 (State 
Information Agency), continues the informa- 
tion-gathering duties of the central information 
agency. 

Subsection (b)(4) does not provide indepen- 
dent access to the information sources or to the 
governmental documents listed. Because 


Editor’s Note. — Session Laws 1997-443, s. 
1.1, provides: “This act shall be known as “The 
Current Operations and Capital Improvements 
Appropriations Act of 1997’”. 


States have different requirements and limita- 
tions concerning such access based on differing 
views of the privacy interests of individual 
citizens, the agency is directed to use all lawful 
means under the relevant state law to obtain 
and disseminate information. 


Session Laws 1997-4438, s. 35.4, is a 


severability clause. 


§ 52C-3-310. Pleadings and accompanying documents. 


(a) A petitioner seeking to establish or modify a support order or to 
determine parentage in a proceeding under this Chapter must verify the 
petition. Unless otherwise ordered under G.S. 52C-3-311, the petition or 
accompanying documents must provide, so far as known, the name, residential 
address, and social security numbers of the obligor and the obligee, and the 
name, sex, residential address, social security number, and date of birth of 
each child for whom support is sought. The petition must be accompanied by a 
certified copy of any support order in effect. The petition may include any other 
information that may assist in locating or identifying the respondent. 

(b) The petition must specify the relief sought. The petition and accompa- 
nying documents must conform substantially with the requirements imposed 
by the forms mandated by federal law for use in cases filed by a support 
enforcement agency. (1995, c. 538, s. 7(c).) 


OFFICIAL COMMENT 


Derived from RURESA § 11, this section 
establishes the basic requirements for drafting 
and filing interstate pleadings. Subsection (a) 
should be read in conjunction with Section 312, 
which provides for the confidentiality of certain 
information if disclosure is likely to result in 
harm to a party or a child. 

Subsection (b) provides authorization for the 
use of the federally authorized forms promul- 


gated in connection with the IV-D child support 
enforcement program and mandates substan- 
tial compliance with those forms. Although the 
use of other forms is not prohibited, statutory 
preapproval of forms that substantially con- 
form to those sanctioned by federal law will 
help to standardize documents, with a concom- 
itant improvement in the efficient processing of 
UIFSA actions. 


§ 52C-3-311. Nondisclosure of information in exceptional 
circumstances. 


Upon a finding, which may be made ex parte, that the health, safety, or 
liberty of a party or child would be unreasonably put at risk by the disclosure 
of identifying information, or if an existing order so provides, a tribunal shall 
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order that the address of the child or party or other identifying information not 
be disclosed in a pleading or other document filed in a proceeding under this 


Chapter. (1995, c. 538, s. 7(c).) 


OFFICIAL COMMENT 


Public awareness of and sensitivity to the 
dangers of domestic violence has significantly 
increased since the original promulgation of 
URESA and RURESA. This section authorizes 
confidentiality in instances where there is a 
serious risk of domestic violence or child abduc- 


exact whereabouts of a litigant or other infor- 
mation ordinarily required to be disclosed un- 
der state law, i.e., Social Security number of the 
parties or the child. If so, this provision creates 
a confidentiality provision which is particularly 
appropriate in the light of the intractable prob- 


tion. Although local law generally governs the 
conduct of the forum tribunal, state law may 
not provide for maintaining secrecy about the 


lems associated with interstate (as opposed to 
intrastate) childnapping. 


§ 52C-3-312. Costs and fees. 


(a) The petitioner shall not be required to pay a filing fee or other costs. 

(b) If an obligee prevails, a responding tribunal may assess against an 
obligor filing fees, reasonable attorneys’ fees, other costs, and necessary travel 
and other reasonable expenses incurred by the obligee and the obligee’s 
witnesses. The tribunal may not assess fees, costs, or expenses against the 
obligee or the support enforcement agency of either the initiating or the 
responding state, except as provided by other law. Attorneys’ fees may be taxed 
as costs, and may be ordered paid directly to the attorney, who may enforce the 
order in the attorney’s own name. Payment of support owed to the obligee has 
priority over fees, costs, and expenses. 

(c) The tribunal shall order the payment of costs and reasonable attorneys’ 
fees if it determines that a hearing was requested primarily for delay. In a 
proceeding under Article 6 of this Chapter, a hearing is presumed to have been 
requested primarily for delay if a registered support order is confirmed or 
enforced without change. (1995, c. 538, s. 7(c).) 


OFFICIAL COMMENT 


This section is derived from RURESA § 15 
(Costs and Fees), which authorized fees and 
costs to be assessed against “the obligor.” In 
recognition of the fact that under UIFSA either 
the obligor or the obligee may file suit or seek 
services from a support enforcement agency, 
subsection (a) permits either party to file with- 
out payment of a filing fee or other costs. 
Subsection (b), however, continues’ the 


RURESA determination that only the support 
obligor may be assessed the specified costs and 
fees. 

Subsection (c) provides a sanction to deal 
with a frivolous contest regarding compliance 
with an interstate withholding order, registra- 
tion of a support order, or comparable delaying 
tactics regarding an appropriate enforcement 
remedy. 


§ 52C-3-313. Limited immunity of petitioner. 


(a) Participation by a petitioner in a proceeding before a responding 
tribunal, whether in person, by private attorney, or through services provided 
by the support enforcement agency, does not confer personal jurisdiction over 


the petitioner in another proceeding. 


(b) A petitioner is not amenable to service of civil process while physically 
present in this State to participate in a proceeding under this Chapter. 

(c) The immunity granted by this section does not extend to civil litigation 
based on acts unrelated to a proceeding under this Chapter committed by a 
party while present in this State to participate in the proceeding. (1995, c. 538, 


s. 7(c).) 
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OFFICIAL COMMENT 


This section significantly expands RURESA 
§ 32. Under subsection (a), direct or indirect 
participation in a UIFSA proceeding does not 
subject a petitioner to an assertion of personal 
jurisdiction over the petitioner by the forum 
State in other litigation between the parties. 
The primary object of this prohibition is to 
preclude joining disputes over child custody 
and visitation with the establishment, enforce- 
ment, or modification of child support. This 
prohibition strengthens the ban on visitation 
litigation established in Section 305(d). A peti- 
tion for affirmative relief under UIFSA limits 
the jurisdiction of the tribunal to the bound- 
aries of the support proceeding. 

Similarly, subsection (b) grants a litigant a 


variety of limited immunity from service of 
process during the time a party is physically 
present in a State for a UIFSA action. The 
immunity provided is in no way comparable to 
diplomatic immunity, however, which should be 
clear from reading subsection (c) in conjunction 
with the other subsections. 

Subsection (c) does not extend immunity to 
civil litigation unrelated to the support action 
which ‘stems from contemporaneous acts com- 
mitted by a party while present in the State for 
the support litigation. For example, a petitioner 
involved in an automobile accident or a con- 
tract dispute over the cost of lodging while 
present in the State does not have immunity 
from a civil suit on those issues. 


§ 52C-3-314. Nonparentage as defense. 


A party whose parentage of a child has been previously determined by or 
pursuant to law may not plead nonparentage as a defense to a proceeding 
under this Chapter. (1995, c. 538, s. 7(c).) 


OFFICIAL COMMENT 


Arguably this section does no more than 
restate the basic principle of res judicata. How- 
ever, there is a great variety of state law 
regarding presumptions of parentage and 
available defenses after a prior determination 
of parentage. This section is intended neither to 
discourage nor encourage collateral attacks in 
situations in which the law of a foreign juris- 
diction is at significant odds with local law. If a 
collateral attack on a parentage decree is per- 
missible under the law of the issuing jurisdic- 
tion, such an action must be pursued in that 
forum and not in a UIFSA proceeding. In sum, 
this section mandates that a parentage decree 
rendered by another tribunal is not subject to 
collateral attack in a UIFSA proceeding. Of 
course, an attack on an alleged final order on a 
fundamental constitutional ground is permissi- 
ble in the forum State, such as a denial of due 


process because of a failure of notice and oppor- 
tunity to be heard or a lack of personal juris- 
diction over a party who did not answer or 
appear. 

Similarly, the law of the issuing State may 
provide for a determination of parentage based 
on certain specific acts of the obligor acknowl- 
edging parentage as a substitute for a decree, 
i.e., Signing the child’s birth certificate or pub- 
licly acknowledging a duty of support after 
receiving the child into his home. UIFSA also is 
neutral regarding a collateral attack on such a 
parentage determination. The responding tri- 
bunal must give effect to such an act of ac- 
knowledgment of parentage if it is recognized 
as determinative in the issuing State. The 
consistent theme of this section is that a collat- 
eral attack cannot be made in a UIFSA proceed- 
ing. 


§ 52C-3-315. Special rules of evidence and procedure. 


(a) The physical presence of the petitioner in a responding tribunal of this 
State is not required for the establishment, enforcement, or modification of a 
support order or the rendition of a judgment determining parentage. 

(b) A verified petition, affidavit, document substantially complying with 
federally mandated forms, and a document incorporated by reference in any of 
them, not excluded under the hearsay rule if given in person, is admissible in 
evidence if given under oath by a party or witness residing in another state. 

(c) Acopy of the record of child support payments certified as a true copy of 
the original by the custodian of the record may be forwarded to a responding 
tribunal. The copy is evidence of facts asserted in it and is admissible to show 


whether payments were made. 
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(d) Copies of bills for testing for parentage, and for prenatal and postnatal 
health care of the mother and child, furnished to the adverse party at least 10 
days before trial, are admissible in evidence to prove the amount of the charges 
billed and that the charges were reasonable, necessary, and customary. 

(e) Documentary evidence transmitted from another state to a tribunal of 
this State by telephone, telecopier, or other means that do not provide an 
original writing may not be excluded from evidence on an objection based on 
the means of transmission. 

(f) In a proceeding under this Chapter, a tribunal of this State may permit 
a party or witness residing in another state to be deposed or to testify by 
telephone, audiovisual means, or other electronic means at a designated 
tribunal or other location in that state. A tribunal of this State shall cooperate 
with tribunals of other states in designating an appropriate location for the 
deposition or testimony. 

(g) If a party called to testify at a civil hearing refuses to answer on the 
ground that the testimony may be self-incriminating, the trier of fact may 
draw an adverse inference from the refusal. 

(h) A privilege against disclosure of communication between spouses does 
not apply in a proceeding under this Chapter. 

(i) The defense of immunity based on the relationship of enna and wife 
or parent and child does not apply in a proceeding under this Chapter. (1995, 
C50. S.,11C).) 


OFFICIAL COMMENT 


This section combines RURESA 8§ 9, 19, 21, 
22, and 23; and, provides additional innovative 
methods for gathering evidence in interstate 
cases. 

Subsections (b) through (f) greatly expand on 
RURESA § 23 (Rules of Evidence). The intent 
is to eliminate as many potential hearsay prob- 
lems as possible in interstate litigation because 
the out-of-state party and that party’s wit- 
nesses usually do not appear in person at the 
hearing. 

Subsection (d) provides a simplified means 
for proving health care expenses related to the 
birth of a child. Because ordinarily these 
charges are not in dispute, this is designed to 
obviate the cost of having health care providers 
appear in person or of obtaining affidavits of 
business records from each provider. 

Subsections (e) and (f) encourage tribunals 
and litigants to take advantage of modern 


methods of communication in interstate sup- 
port litigation; most dramatically, the out-of- 
state party is authorized to testify by telephone 
and supply documents by fax. 

Subsection (g) codifies the rule in effect in 
many States that in civil litigation an adverse 
inference may be drawn from a litigant’s si- 
lence. See, i.e., In re Matter of Joseph P. , 487 
N.Y.S.2d 685 (Fam. Ct. 1985); Pa. Cons. Stats. 
Ann., Tit. 23, § 5104(c) (1991) and La. Rev. 
Stats., Tit. 9, § 396(A) (1992) (“af any party 
refuses to submit to such tests, the court may 
resolve the question of paternity against such 
party”); 9 N.J. Stats. Ann. 17-51(d) (1991) (“re- 
fusal to submit to blood tests or genetic tests, or 
both, may be admitted into evidence and shall 
give rise to the presumption that the results of 
the tests would have been unfavorable to the 
interests of the party refusing”). 


CASE NOTES 


Remand for Findings and Conclusions. 
— While plaintiff’s allegations in her verified 
complaint established prima facie that the rea- 
sonable needs of the parties’ children were in 
the amount of $778.00 per month and that 
defendant had the relative ability to pay 


$650.00 per month support for his children, it 
remained for the trial court to make the neces- 
sary findings of fact and conclusions of law, and 
the case could be remanded for this purpose. 
Grimes v. Grimes, 78 N.C. App. 208, 336 S.E.2d 
664 (1985). 
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§ 52C-3-316. Communications between tribunals. 


A tribunal of this State may communicate with a tribunal of another state in 
writing, or by telephone or other means, to obtain information concerning the 
laws of that state, the legal effect of a judgment, decree, or order of that 
tribunal, and the status of a proceeding in the other state. A tribunal of this 
State may furnish similar information by similar means to a tribunal of 
another state. (1995, c. 538, s. 7(c).) 


OFFICIAL COMMENT 


This section is derived from UCCJA § 7(d) 
(Inconvenient Forum), which authorizes com- 
munications between courts in order to facili- 
tate decisions under that Act. In contrast to 


RURESA, broad cooperation between tribunals 
is permitted under UIFSA to expedite estab- 
lishment and enforcement of a support order. 


§ 52C-3-317. Assistance with discovery. 


A tribunal of this State may request a tribunal of another state to assist in 
obtaining discovery, and upon request, may compel a person over whom it has 
jurisdiction to respond to a discovery order issued by a tribunal of another 


state. (1995, c. 538, s. 7(c).) 


OFFICIAL COMMENT 


This section takes another logical step to 
facilitate interstate cooperation by enlisting the 
power of the forum to assist a tribunal of 
another State with the discovery process. The 


grant of authority is quite broad, enabling the 
tribunal of the enacting State to fashion its 
remedies to facilitate discovery consistent with 
local practice. 


§ 52C-3-318. Receipt and disbursement of payments. 


A support enforcement agency or tribunal of this State shall disburse 
promptly any amounts received pursuant to a support order, as directed by the 
order. The agency or tribunal shall furnish to a requesting party or tribunal of 
another state a certified statement by the custodian of the record of the 
amounts and dates of all payments received. (1995, c. 538, s. 7(c).) 


OFFICIAL COMMENT 


The first sentence of this section is derived 
from RURESA § 29 (Additional Duty of Initi- 
ating Court). The second sentence confirms the 


duty of the agency or tribunal to furnish pay- 
ment information in interstate cases. 


ARTICLE 4. 
Establishment of Support Order. 


§ 52C-4-401. Petition to establish support order. 


(a) Ifa support order entitled to recognition under this Chapter has not been 
issued, a responding tribunal of this State may issue a support order if: 
(1) The individual seeking the order resides in another state; or 
(2) The support enforcement agency seeking the order is located in 


another state. 


(b) The tribunal may issue a temporary child support order if: 
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(1) The respondent has signed a verified statement acknowledging par- 
entage; 

(2) The respondent has been determined by or pursuant to law to be the 
parent; or 

(3) There is other clear and convincing evidence that the respondent is the 
child’s parent. 

(c) Upon finding, after notice and opportunity to be heard, that an obligor 
owes a duty of support, the tribunal shall issue a support order directed to the 
erat and may issue other orders pursuant to G.S. 52C-3-305. (1995, c. 538, 
Ss 1c), 


OFFICIAL COMMENT 


This section authorizes a tribunal of the  tablishing another support order and the ac- 
responding State to issue temporary and per- companying continuing, exclusive jurisdiction 
manent support orders binding on an obligor over the matter. See Section 205 (Continuing, 
over whom the tribunal has personal jurisdic- Exclusive Jurisdiction) and Section 206 (En- 
tion. UIFSA does not permit such orders to be forcement and Modification of Support Order 


issued when another support order exists, by Tribunal Having Continuing Jurisdiction). 
thereby prohibiting a second tribunal from es- 


ARTICLE 5. 
Enforcement of Order of Another State Without Registration. 


§ 52C-5-501. Employer’s receipt of income-withholding or- 
der of another state. 


(a) An income-withholding order issued in another state may be sent to the 
person or entity defined or identified as the obligor’s employer under the 
income-withholding provisions of Chapter 50 or Chapter 110 of the General 
Statutes, as applicable, without first filing a petition or comparable pleading or 
registering the order with a tribunal of this State. In the event that an obligor 
is receiving unemployment compensation benefits from the North Carolina 
Employment Security Commission, in accordance with G.S. 96-17, an income- 
withholding order issued in another state may be sent to the Employment 
Security Commission without first filing a petition or comparable pleading or 
registering the order with a tribunal of this State. Upon receipt of the order, 
the employer or the Employment Security Commission shall: 

(1) Treat an income-withholding order issued in another state which 
appears regular on its face as if it had been issued by a tribunal of this 
State; 

(2) Immediately provide a copy of the order to the obligor; and 

(3) Distribute the funds as directed in the withholding order. The Em- 
ployment Security Commission shall not withhold an amount to 
exceed twenty-five percent (25%) of the unemployment compensation 
benefits. 

(b) Repealed by Session Laws 1997-433, s. 10.8, effective October 1, 1997, 
and expiring June 30, 1998. (1995, c. 538, s. 7(c); 1997-433, s. 10.8; 1998-17, s. 
1; 1999-293, s. 5.) 


OFFICIAL COMMENT 


In 1984 Congress mandated that all States Child Support Project of the American Bar 
adopt procedures for enforcing income-with- Association and the National Conference of 
holding orders of sister States. As a result, the State Legislatures promulgated a Model Inter- 
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state Income Withholding Act in 1985; however, 
the Model Act was not widely enacted. 
RURESA was silent on the subject. Direct rec- 
ognition by the out-of-state obligor’s employer 
of a withholding order issued by another State 
long was sought by support enforcement asso- 
ciations and other advocacy groups. In 1993 
UIFSA recognized such a procedure. 

Section 501 is deliberately written in the 
passive voice; the Act does not restrict who may 
send an income-withholding order across state 
lines. Although the sender will ordinarily be a 
child support enforcement agency or the 
obligee, the obligor or any other person may 
supply an employer with the income-withhold- 
ing order. Further, “sending a copy” of a with- 
holding order to an employer is clearly distin- 
guishable from “service” of that order on the 
same employer. The latter necessarily intends 
to invoke the tribunal’s authority only over an 
employer doing business in the forum State. 
But, for there to be valid “service” of a withhold- 


Editor’s Note. — Session Laws 1998-17, s. 
1, effective June 30, 1998, amended S.L. 1997- 
433, s. 11.3 to delete the June 30, 1998 expira- 
tion date for all enactments and amendments 
made by S.L. 1997-433. 

Effect of Amendments. — Session Laws 
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ing order on an employer in another State, the 
tribunal must have authority to bind the em- 
ployer. In most cases, this requires the asser- 
tion of the authority of a local responding 
tribunal in a “registration for enforcement” 
proceeding. The formality of “service” defeats 
the whole purpose of direct income withholding 
across state lines. This explains the deletion of 
the original requirement in the 1993 version of 
UIFSA that the income-withholding order of 
one State “may be sent by first class mail.” In 
sum, the process contemplated is direct “notifi- 
cation” to an employer in another State of a 
withholding order without the involvement of 
initiating or responding tribunals. Therefore, 
receipt of a copy of a withholding order by 
facsimile, regular first class mail, registered or 
certified mail, or any other type of direct notice 
is sufficient to provide the requisite notice to 
trigger direct income withholding in the ab- 
sence of a contest by the employee-obligor. 


1999-293, s. 5, effective October 1, 1999, in the 
introductory language of subsection (a), in- 
serted the second sentence and inserted “or the 
Employment Security Commission” in the third 
sentence; and added the last sentence of subdi- 
vision (a)(3). 


§ 52C-5-502. Employer’s compliance with income-with- 
holding order of another state. 


(a) Upon receipt of an income-withholding order, the obligor’s employer 
shall immediately provide a copy of the order to the obligor. 

(b) The employer shall treat an income-withholding order issued in another 
state which appears regular on its face as if it had been issued by a tribunal of 


this State. 


(c) Except as otherwise provided in subsection (d) of this section and G.S. 
52C-5-5038, the employer shall withhold and distribute the funds as directed in 
the income-withholding order by complying with terms of the order which 


specify: 


(1) The duration and amount of periodic payments of current child 
support, stated as a sum certain; 

(2) The person or agency designated to receive payments and the address 
to which the payments are to be forwarded; 

(3) Medical support, whether in the form of periodic cash payment, stated 
as a sum certain, or ordering the obligor to provide health insurance 
coverage for the child under a policy available through the obligor’s 


employment; 


(4) The amount of periodic payments of fees and costs for a support 
enforcement agency, the issuing tribunal, and the obligee’s attorney, 


stated as sums certain; and 


(5) The amount of periodic payments of arrearages and interest on 
arrearages, stated as sums certain. 
(d) An employer shall comply with the law of the state of the obligor’s 
principal place of employment for withholding from income with respect to: 
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(1) 
(2) 


(3) 


income; and 
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The employer’s fee for processing an income-withholding order; 
The maximum amount permitted to be withheld from the obligor’s 


The times within which the employer must implement the income- 


withholding order and forward the child support payment. (1995, c. 
538, s. 7(c); 1997-483, s. 10.8; 1998-17, s. 1.) 


OFFICIAL COMMENT 


Major employers and national payroll associ- 
ations urged the National Conference of Com- 
missioners on Uniform State Laws to supply 
more detail regarding the rights and duties of 
an employer on receipt of an income-withhold- 
ing order from another State. The Conference 
obliged with amendments to UIFSA that set 
forth a series of steps for the employer to track. 

The employer’s first step is to notify the 
employee of receipt of the out-of-state withhold- 
ing order. If the employee disputes the validity 
of the withholding order, it is the employee’s 
responsibility to take appropriate defensive 
measures to contest the withholding. At this 
point neither an initiating nor a responding 
tribunal is directly involved. The withholding 
order may have been forwarded by the obligee, 
the obligee’s attorney, or the out-of-state IV-D 
agency. In fact, there is no prohibition against 
anyone sending a valid copy of an income- 
withholding order, even a stranger to the liti- 
gation, such as the child’s grandparent. Subsec- 
tion (a) does not specify the method for sending 
this relatively informal notice for direct income 
withholding, but rather takes a permissive 
view of communication notice on the assump- 
tion that an obligor will act to prevent a wrong- 
ful invasion of income not owed as current child 
support or arrears. 

Subsection (b) directs an employer of the 
enacting State to recognize a withholding order 
of a sister State, subject to the employee’s right 
to contest the validity of the order or its en- 
forcement. Prior to the promulgation of UIFSA, 
agencies in several States adopted a procedure 
of sending direct withholding requests to out- 
of-state employers. A contemporaneous study 
by the federal General Accounting Office re- 
ported that employers in a second State rou- 
tinely recognized withholding orders of sister 
States despite an apparent lack of statutory 
authority to do so. UIFSA marked the first 
official sanction of this practice. Subsection (b) 
does not define “regular on its face,” but the 
term should be liberally construed, see U.S. v. 
Morton, 467 U.S. 822 (1984) (“legal process 
regular on its face”). The rules governing 
intrastate procedure and defenses for withhold- 
ing orders will apply to interstate orders. Thus, 
subsection (a) makes clear that employers who 
refuse to recognize out-of-state withholding or- 
ders will be subjected to whatever remedies are 


otherwise available under state law. 

Subsection (c) is the answer to employers’ 
complaints that insufficient direction for action 
was given by the original UIFSA. Formerly the 
employer was merely told to “distribute the 
funds as directed in the withholding order.” 
This section clarifies the terms of the out-of- 
state order with which the employer must 
strictly comply, and those terms that are sub- 
ject to compliance with local law. As a general 
principle, an employer is directed to comply 
with the specific terms contained in the order, 
but there are exceptions. Moreover, many in- 
come-withholding orders currently do not pro- 
vide the detail necessary for the employer to 
comply with each and every directive. Fortu- 
nately, when the long-anticipated federal forms 
are finally promulgated, more uniformity in the 
text of child support orders will eventually 
occur. To the extent that an order is silent, the 
employer is not required to respond to unstated 
demands of the issuing State. Formerly, em- 
ployers often were so concerned about ambigu- 
ous or incomplete orders that they telephoned 
child support enforcement agencies in other 
States to attempt to understand and comply 
with unstated terms. Employers should not be 
expected to become investigators or shoulder 
the responsibility of learning the law of 50 
States. 

Subsection (c)(1) directs that the amount and 
duration of periodic payments of current child 
support must be stated in a sum certain in 
order to elicit compliance. The duration of the 
support obligation is fixed by the controlling 
order and should be stated in the withholding 
order so that the employer is informed of the 
date on which the withholding is anticipated to 
terminate. The “sum certain” requirement is 
crucial to facilitating the employer’s compli- 
ance. An order for a “percentage of the obligor’s 
net income,” for example, does not satisfy this 
requirement. A State that typically issues its 
orders as a percentage of income is not entitled 
to compliance by an employer receiving an 
interstate income-withholding order by an em- 
ployer. Such a State should revisit the issue 
and provide an order for a sum certain if the 
procedures set forth in this article are to be 
employed. 

Subsection (c)(2) states the obvious: Neces- 
sary information must be clearly stated. For 
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example, the destination of the payments must 
correspond to the destination originally desig- 
nated or subsequently authorized by the issu- 
ing tribunal. 

Subsection (c)(3) provides that medical sup- 
port for the child must be stated either by a 
periodic cash payment or, alternatively, by an 
order directing the obligor to provide health 
insurance coverage from his employment. In 
the absence of an order for payment of a sum 
certain, an order for medical support as child 
support requires the employer to enroll the 
obligor’s child for coverage if medical insurance 
is available through the obligor’s employment. 
Failure to enroll the child should elicit, at the 
least, registration of the order for enforcement 
in the responding State, to be implemented by 
an order of a tribunal directing the employer to 
comply. Because the employer is so directed by 
the medical support order, enrollment of the 
child in the health care plan at the employee- 
obligor’s expense is not dependent on the obli- 
gor’s consent, any more than withholding a 
sum certain from the obligor’s wages is subject 
to a veto. It is up to the obligor to assert any 
defense to prevent the employer from abiding 
by the medical support order. 

Subsection (c)(4) identifies certain costs and 
fees incurred in conjunction with the support 
enforcement that may be added to the with- 
holding order. 

Subsection (c)(5) requires that the amount of 
periodic payments for arrears and interest on 
arrears also must be stated as a sum certain. If 


Editor’s Note. — Session Laws 1998-17, s. 
1, effective June 30, 1998, amended S.L. 19#7- 
433, s. 11.3 to delete the June 30, 1998 expira- 


ART. 5. ENFORCEMENT WITHOUT REG. 


§52C-5-503 


the one-order system is to function properly, the 
issuing State ultimately must be responsible to 
account for payments and maintain the record 
of arrears and interest rate on arrears. Full 
compliance with the support order will only be 
achieved when the issuing State determines 
that the obligation no longer exists. 

Subsection (d) identifies those narrow provi- 
sions in which the law of the employee’s work 
State, rather than the law of the issuing State, 
should apply. A large employer will almost 
certainly have a number of employees subject 
to income-withholding orders. From the em- 
ployer’s perspective, the procedural require- 
ments for compliance should be uniform for all 
of those employees. Certain issues should be 
matters for the law of the employee’s work 
State, such as the employer’s fee for processing, 
the maximum amount to be withheld, and the 
time in which to comply. The latter necessarily 
includes the frequency with which income with- 
holding must occur. This is also consistent with 
regard to the tax consideration imposed by 
choice of law considerations. The only element 
of the list of local law concerns identified in 
subsection (d) which stirred any controversy 
whatsoever was the fact that the maximum 
amount permitted to be withheld is to be sub- 
ject to the law of the employee’s work State. 
Demands of equal treatment for all citizens of 
the responding State and the practical concern 
for uniform computer programming, however, 
mandate this solution. 


tion date for all enactments and amendments 
made by S.L. 1997-433. 


§ 52C-5-503. Compliance with multiple income-withhold- 


ing orders. 


If an obligor’s employer receives multiple income-withholding orders with 


respect to the earnings of the same obligor, the employer satisfies the terms of 
the multiple orders if the employer complies with the law of the state of the 
obligor’s principal place of employment to establish the priorities for withhold- 
ing and allocating income withheld for multiple child support obligees. 
(1997-433, s. 10.8; 1998-17, s. 1.) 


OFFICIAL COMMENT 


Consistent with the Act’s general problem- 
solving approach, the employer is directed to 


deal with multiple income orders for multiple 
families in a manner consistent with local law. 
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11.38, made this section effective October 1, 
1997, and provides that the act expires June 30, 
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1998. Session Laws 1998-17, s. 1, effective June 
30, 1998, deleted the June 30 expiration date. 


§ 52C-5-504. Immunity from civil liability. 


An employer who complies with an income-withholding order issued in 
another state in accordance with this Article is not subject to civil liability to 
an individual or agency with regard to the employer’s withholding of child 
support from the obligor’s income. (1997-433, s. 10.8; 1998-17, s. 1.) 


OFFICIAL COMMENT 


Because employer cooperation is a key ele- 
ment in interstate child support enforcement, it 
is sound policy to state explicitly that an em- 


Editor’s Note. — Session Laws 1997-433, s. 
11.8, made this section effective October 1, 
1997, and provides that the act expires June 30, 


ployer who complies with the income-withhold- 
ing order from another State is immune from 
civil liability. 


1998. Session Laws 1998-17, s. 1, effective June 
30, 1998, deleted the June 30 expiration date. 


§ 52C-5-505. Penalties for noncompliance. 


An employer who willfully fails to comply with an income-withholding order 
issued by another state and received for enforcement is subject to the same 
penalties that may be imposed for noncompliance with an order issued by a 
tribunal of this State. (1997-433, s. 10.8; 1998-17, s. 1.) 


OFFICIAL COMMENT 


Only an employer who willfully fails to com- 
ply with an interstate order should be subject to 


Editor’s Note. — Session Laws 1997-433, s. 
11.3, made this section effective October 1, 
1997, and provides that the act expires June 30, 


enforcement procedures. Local law is the ap- 
propriate source for the applicable sanctions. 


1998. Session Laws 1998-17, s. 1, effective June 
30, 1998, deleted the June 30 expiration date. 


§ 52C-5-506. Contest by obligor. 


(a) An obligor may contest the validity or enforcement of an income- 
withholding order issued in another state and received directly by an employer 
in this State in the same manner as if the order had been issued by a tribunal 
of this State. G.S. 52C-6-604 applies to the contest. 

(b) The obligor shall give notice of the contest to: 

(1) A support enforcement agency providing services to the obligee; 
(2) Each employer that has directly received an income-withholding 


order; and 


(3) The person or agency designated to receive payments in the income- 
withholding order if no person or agency is designated, to the obligee. 
(1997-433, s. 10.8; 1998-17, s. 1.) 
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OFFICIAL COMMENT 


This section incorporates the law regarding 
defenses an alleged obligor may raise to an 
intrastate withholding order into the interstate 
context. Generally, States have accepted the 
IV-D requirement that the only viable defense 
is a “mistake of fact.” 42 U.S.C. § 666(b)(4)(A). 
This apparently includes “errors in the amount 
of current support owed, errors in the amount 
of accrued arrearage or mistaken identity of the 
alleged obligor” while excluding “other 
grounds, such as the inappropriateness of the 
amount of support ordered to be paid, changed 
financial circumstances of the obligor, or lack of 
visitation.” H.R. Rep. No. 98-527, 98th Cong., 
1st Sess. 33 (1983). The latter claims must be 
pursued in a separate legal action in the State 
having continuing, exclusive jurisdiction over 
the support order, not in a UIFSA proceeding. 

After the employer receives a withholding 
order from another State, the first step is to 
notify the employee that income withholding 
for child support will begin within the time 
frame specified by state law, just as it would if 
the withholding order is received from a tribu- 
nal of the employer’s State. It is the responsi- 
bility of the employee to take whatever protec- 
tive measures are necessary to prevent the 
withholding if the employee asserts a defense. 

This procedure is based on the assumption 
that defenses to income withholding for child 
support are few and far between. Experience 
has shown that only in a relatively few cases 
does an employee-obligor have a defense, i.e., 
the child has died, another contingency ending 


Editor’s Note. — Session Laws 1997-433, s. 
11.3, made this section effective October 1, 
1997, and provides that the act expires June 30, 


the support has occurred, the order has been 
superseded, or there is a case of mistaken 
identity and the employee is not the obligor. An 
employee’s complaint that “The child support is 
too high” must be ignored. The employee’s sim- 
plest, most efficient, cost-effective method to 
assert a defense is probably to register the 
withholding order with a local tribunal and 
seek protection from that tribunal pending res- 
olution of the contest. This may be accom- 
plished through the obligor’s employment of 
private counsel or by a request for services 
made to the child support enforcement agency 
of the responding State. In the absence of 
expeditious action by the employee to assert a 
defense and contest the request, however, the 
employer must begin income withholding in a 
timely fashion. 

In contrast to the multiple-order system of 
RURESA, another issue the employee may 
raise is that the withholding order received by 
the employer is not based on the controlling 
child support order issued by the tribunal with 
continuing, exclusive jurisdiction, see Section 
207, supra. Such a claim does not constitute a 
defense to the obligation of child support, but 
does put at issue the identity of the order to 
which the employer must respond. Clearly the 
employer is in no position to make such a 
decision. When multiple orders involve the 
same obligor and child, as a practical matter 
resort to a responding tribunal to resolve a 
dispute over apportionment almost certainly is 
necessary. 


1998. Session Laws 1998-17, s. 1, effective June 
30, 1998, deleted the June 30 expiration date. 


§ 52C-5-507. Administrative enforcement of orders. 


(a) A party seeking to enforce a support order or an income-withholding 
order, or both, issued by a tribunal of another state may send the documents 
pic oak for registering the order to a support enforcement agency of this 

tate. 

(b) Upon receipt of the documents, the support enforcement agency, without 
initially seeking to register the order, shall consider and, if appropriate, use 
any administrative procedure authorized by the law of this State to enforce a 
support order or an income-withholding order, or both. If the obligor does not 
contest administrative enforcement, the order need not be registered. If the 
obligor contests the validity or administrative enforcement of the order, the 
support enforcement agency shall register the order pursuant to this Chapter. 
(1997-433, s. 10.8; 1998-17, s. 1.) 
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OFFICIAL COMMENT 


This section authorizes summary enforce- 
ment of an interstate child support order 
through the administrative means available for 
intrastate orders. Under subsection (a), an in- 
terested party in another State, which neces- 
sarily may include a private attorney or a 
support enforcement agency, may forward a 
support order or income-withholding order to a 
support enforcement agency of the responding 
State. The term “responding State” in this 
context does not contemplate resort to a tribu- 
nal as an initial step. 

Subsection (b) directs the support enforce- 
ment agency in the responding State to employ 
that State’s regular administrative procedures 


Editor’s Note. — Session Laws 1997-433, s. 
11.38, made this section effective October 1, 
1997, and provides that the act expires June 30, 


to process an out-of-state order. Thus, a local 
employer accustomed to dealing with the local 
agency need not change its procedure to comply 
with an out-of-state order. Similarly, the ad- 
ministrative agency is authorized to apply its 
ordinary rules equally to both intrastate and 
interstate orders. For example, if the adminis- 
trative hearing procedure must be exhausted 
for an intrastate order before a contesting party 
may seek relief in a tribunal, the same rule 
applies to an interstate order received for ad- 
ministrative enforcement. Thereafter, the order 
may be registered with a tribunal for enforce- 
ment if that is the next step for an intrastate 
order, see Sections 601-608, infra. 


1998. Session Laws 1998-17, s. 1, effective June 
30, 1998, deleted the June 30 expiration date. 


ARTICLE 6. 


Enforcement and Modification of Support Order After 
Registration. 


Part 1. Registration and Enforcement of Support Order. 


§ 52C-6-601. Registration of order for enforcement. 


A support order or an income-withholding order issued by a tribunal of 
another state may be registered in this State for enforcement. (1995, c. 538,'s. 


7(c); 1997-433, s. 10.9; 1998-17, s. 1.) 


OFFICIAL COMMENT 


Sections 601 through 604 greatly expand the 
procedure for the registration of interstate sup- 
port orders available under RURESA §§ 35-40. 
The common practice under RURESA was to 
initiate a new suit for the establishment of a 
support order, even though there was an exist- 
ing order for child support. That practice is 
specifically rejected by UIFSA. The fact that 
RURESA permitted (really encouraged) initia- 
tion of a new suit under those circumstances 
led to the multiple support order system that 
UIFSA is designed to eliminate. 

Under the one-order system of UIFSA, only 
one existing order is to be enforced prospec- 
tively (if more than one child support order 
exists, refer to Section 207 for resolution of the 
conflict). Registration of that order in the re- 
sponding State is the first step to enforcement 
by a tribunal of that State. Rather than being 


an optional procedure, as was the case under 
RURESA, registration for enforcement under 
UIFSA is the primary method for interstate 
enforcement of child support. If the prior sup- 
port order has been validly issued by a tribunal 
with continuing, exclusive jurisdiction, see Sec- 
tion 205, only that order is to be prospectively 
enforced against the obligor in the absence of 
narrow, strictly-defined fact situations in which 
an existing order may be modified. See Sections 
609 through 612. Until that order is modified, 
however, it is fully enforceable in the respond- 
ing State. 

Registration should be employed if the pur- 
pose is enforcement. Although registration not 
accompanied by a request for affirmative relief 
is not prohibited, the Act does not contemplate 
registration as serving a purpose in itself. 
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1, effective June 30, 1998, amended S.L. 1997- 
433, s. 11.3 to delete the June 30, 1998 expira- 
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tion date for all enactments and amendments 
made by S.L. 1997-433. 


CASE NOTES 
Constitutionality of Orders Under instituted under § 50-16.9(c), for a new order 
Former URESA. — Orders pursuant to modifying or superseding the foreign order “to 


former Chapter 52A, the Uniform Reciprocal 
Enforcement of Support Act (URESA), did not 
violate a respondent’s right to due process and 
equal protection under the Constitutions of the 
United States and North Carolina. Allsup v. 
Allsup, 88 N.C. App. 533, 363 S.E.2d 883, aff’d, 
323 N.C. 603, 374 S.E.2d 237 (1988). 

North Carolina law applied prospec- 
tively from the date of registration under 
former Chapter 52A, the Uniform Reciprocal 
Enforcement of Support Act (URESA). Allsup v. 
Allsup, 88 N.C. App. 533, 363 S.E.2d 883, aff'd, 
323 N.C. 603, 374 S.E.2d 237 (1988). 

But Not Retroactively. — Registration was 
a ministerial duty of the clerk, not exercising 
any power over the obligor’s person or property. 
Such registration could not lawfully transform 
foreign alimony orders that were modifiable as 
to past-due installments in the jurisdiction of 
rendition into North Carolina orders subject to 
North Carolina law retrospectively. Allsup v. 
Allsup, 88 N.C. App. 538, 363 S.E.2d 883, aff'd, 
323 N.C. 603, 374 S.E.2d 237 (1988). 

Jurisdiction over the person or prop- 
erty of the obligor was unnecessary for 
registration of a foreign support order. 
Pinner v. Pinner, 33 N.C. App. 204, 234 S.E.2d 
633 (1977). 

Registered alimony orders retained, for 
their lifespan prior to registration, their 
foreign identity, and the laws of the foreign 
jurisdiction apply in any subsequent enforce- 
ment proceeding. This means that at any en- 
forcement proceeding under former § 52A-30 
the obligor could apply, just as at a civil action 


the extent that it could have been so modified in 
the jurisdiction where granted.” Allsup v. 
Allsup, 88 N.C. App. 5338, 363 S.E.2d 883, aff'd, 
323 N.C. 603, 374 S.H.2d 237 (1988), 

Effect of Registration on Foreign Ali- 
mony Order That Was Retroactively Mod- 
ifiable. — Registration under former § 52A-26 
et seq. could not entitle a foreign alimony order 
that was retroactively modifiable in the juris- 
diction of its rendition to the full faith and 
credit protection of the United States Constitu- 
tion, since the full faith and credit clause was 
applicable only to judgments that were uncon- 
ditional and certain, or at least capable of being 
made so. However, former § 52A-30 authorized 
the courts of this state by comity to extend to 
foreign alimony orders the selfsame recognition 
and effect due them in the jurisdiction of their 
rendition. Allsup v. Allsup, 88 N.C. App. 5338, 
363 S.E.2d 883, aff’d, 323 N.C. 603, 374 S.E.2d 
237 (1988). 

German Divorce Decree. — German di- 
vorce decree and settlement agreement were 
properly registered under former § 52A-26. 
Lang v. Lang, 125 N.C. App. 573, 481 S.E.2d 
380 (1997). 

Record clearly showed that German authori- 
ties considered parties’ settlement agreement 
to be an order of support where there was a 
letter from the German Federal Prosecutor 
asking the North Carolina Attorney General to 
take measures for the recovery of arrearage. 
Lang v. Lang, 125 N.C. App. 578, 481 S.E.2d 
380 (1997). 


§ 52C-6-602. Procedure to register order for enforcement. 


(a) A support order or income-withholding order of another state may be 
registered in this State by sending the following documents and information to 
the tribunal for the county in which the obligor resides in this State: 

(1) A letter of transmittal to the tribunal requesting registration and 


enforcement; 


(2) Two copies, including one certified copy, of all orders to be registered, 
including any modification of an order; 

(3) A sworn statement by the party seeking registration or a certified 
statement by the custodian of the records showing the amount of any 


arrearage; 


(4) The name of the obligor and, if known: 
a. The obligor’s address and social security number; 
b. The name and address of the obligor’s employer and another other 
source of income of the obligor; and 
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c. A description and the location of property of the obligor in this 
State not exempt from execution; and 
(5) The name and address of the obligee and, if applicable, the agency or 
person to whom support payments are to be remitted. 

(b) On receipt of a request for registration, the registering tribunal shall 
cause the order to be filed as a foreign order, together with one copy of the 
documents and information, regardless of their form. 

(c) A petition or comparable pleading seeking a remedy that must be 
affirmatively sought under other law of this State may be filed at the same 
time as the request for registration or later. The pleading must specify the 
grounds for the remedy sought. (1995, c. 538, s. 7(c); 1997-456, s. 27.) 


OFFICIAL COMMENT 


This section outlines the mechanics for reg- 
istration of an interstate order. Subsection (c) 
warns that if a particular enforcement remedy 
must be specifically sought under local law, the 
same rule of pleading is applicable in an inter- 


Editor’s Note. — Subdivisions (4)(i), (4)(a1), 
and (4)(iii) of this section were renumbered as 
subdivisions (4)a., (4)b., and (4)c., respectively, 
pursuant to S.L. 1997-456, s. 27 which autho- 
rized the Revisor of Statutes to renumber or 
reletter sections and parts of sections having a 


state case. The authorization of a later filing to 
comply with local law contemplates that inter- 
state pleadings may be liberally amended to 
conform to local practice. 


number or letter designation that is incompat- 
ible with the General Assembly’s computer da- 
tabase. 

Legal Periodicals. — For survey of 1977 
law on domestic relations, see 56 N.C.L. Rev. 
1045 (1978). 


CASE NOTES 
Constitutionality of Orders Under forcement proceedings. Fleming v. Fleming, 49 
Former URESA. — Orders pursuant to N.C. App. 345, 271 S.E.2d 584 (1980). 


former Uniform Reciprocal Enforcement of 
Support Act (URESA) did not violate a respon- 
dent’s right to due process and equal protection 
under the Constitutions of the United States 
and North Carolina. Allsup v. Allsup, 88 N.C. 
App. 533, 363 S.E.2d 883, aff’d, 323 N.C. 603, 
374 S.E.2d 237 (1988). 

Protection of Due Process Rights by 
Two-Step Registration Procedure. — Reg- 
istration takes place in two stages: (1) The 
filing of documents, and (2) the confirmation of 
registration after 20 days; this procedure pro- 
vided defendant ample opportunity to exercise 
his due process right to a hearing to challenge 
the validity of the foreign support order as- 
serted. Allsup v. Allsup, 323 N.C. 608, 374 
S.E.2d 237 (1988). 

Registration and enforcement were en- 
tirely separate procedures under former 
Chapter 52A. Fleming v. Fleming, 49 N.C. App. 
345, 271 S.E.2d 584 (1980). 

Personal jurisdiction was unnecessary 
for mere registration of a foreign support 
order under former § 52A-29, and language in 
a confirmation order purporting to find per- 
sonal jurisdiction was superfluous and did not 
bind the defendant therein in subsequent en- 


Personal jurisdiction was not a requisite for 
registration of an order under former 52A-29. 
Stevens v. Stevens, 68 N.C. App. 234, 314 
S.E.2d 786, cert. denied, 312 N.C. 89, 321 
S.E.2d 908 (1984). 

The mere registration of a foreign sup- 
port order presented by the obligee was a 
ministerial duty of the clerk. By that act, no 
court or agency of the State was purporting to 
exercise power over the obligor or his property. 
Pinner v. Pinner, 33 N.C. App. 204, 234 S.B.2d 
633 (1977). 

As Was Transfer of Order to This State. 
— The registration provisions of former Chap- 
ter 52A applied so as to allow enforcement in 
this State of foreign state support orders en- 
tered prior to October 1, 1975; transfer of an 
order to this State was a ministerial act ancil- 
lary to the entry of original judgment. Stevens 
v. Stevens, 68 N.C. App. 234, 314 S.E.2d 786, 
cert. denied, 312 N.C. 89, 321 S.E.2d 908 
(1984). | 

Registration did not prejudice any 
rights of the obligor; it merely changed the 
status of the foreign support order by allowing 
it to be treated the same as a support order 
issued by a court of North Carolina under 
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former § 52A-30. Pinner v. Pinner, 33 N.C. 
App. 204, 234 S.E.2d 633 (1977). 

An obligee could not strip an obligor of rights 
and defenses otherwise available by the simple 
expedient of litigating under former Chapter 
52A, the Uniform Reciprocal Enforcement of 
Support Act (URESA), rather than § 50- 
16.9(c). Allsup v. Allsup, 88 N.C. App. 533, 363 
S.E.2d 883, aff’d, 323 N.C. 608, 374 S.E.2d 237 
(1988). 

No Requirement to File Complaint. — In 
a former Uniform Reciprocal Enforcement of 
Support Act (URESA) registration proceeding, 
one was not required to file a complaint in the 
traditional sense. Former § 52A-29 required 
only that certain documents be transmitted to 
the clerk of court. After submitting the required 
documents, obligee seeking registration had no 
other duties under the statute. Williams v. 
Williams, 97 N.C. App. 118, 387 S.E.2d 217 
(1990). 

Under former § 52A-30(a), registration 
of a Tennessee decree in this state was 
treated as any other support order issued 
by a North Carolina court. Thereafter, ei- 
ther party could request modifications in the 
order. Jenkins v. Jenkins, 89 N.C. App. 705, 367 
S.E.2d 4 (1988). 

Registered alimony orders retained, for 
their lifespan prior to registration, their 
foreign identity, and the laws of the foreign 
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jurisdiction apply in any subsequent enforce- 
ment proceeding. This means that at any en- 
forcement proceeding under former § 52A-30 
the obligor could apply, just as at a civil action 
instituted under § 50-16.9(c), for a new order 
modifying or superseding the foreign order “to 
the extent that it would could have been so 
modified in the jurisdiction where granted.” 
Allsup v. Allsup, 88 N.C. App. 533, 363 S.E.2d 
883, aff’d, 323 N.C. 603, 374 S.E.2d 237 (1988). 

Failure to Describe Obligor’s Property 
or to List States. — The failure to describe the 
obligor’s property did not warrant dismissal of 
an action; it merely limited the enforcement 
remedies available to the obligee. Likewise, 
failure to list other states where the decree was 
registered did not warrant a dismissal. Silver- 
ing v. Vito, 107 N.C. App. 270, 419 S.E.2d 360 
(1992). 

Actual Notice Sufficient. — Although de- 
fendant did not receive notice of registration 
from the clerk, he did have actual notice of 
registration. Where a civil summons and the 
former Uniform Reciprocal Enforcement of 
Support Act (URESA) petition were served 
upon defendant eight days after the URESA 
petition was filed. Therefore, the defendant 
received actual notice of the pending litigation 
within the 20 days prescribed. Silvering v. Vito, 
107 N.C. App. 270, 419 S.E.2d 360 (1992). 


§ 52C-6-603. Effect of registration for enforcement. 


(a) A support order or income-withholding order issued in another state is 
registered when the order is filed in the registering tribunal of this State. 

(b) A registered order issued in another state is enforceable in the same 
manner and is subject to the same procedures as an order issued by a tribunal 


of this State. 


(c) Except as otherwise provided in this Article, a tribunal of this State shall 
recognize and enforce, but may not modify, a registered order if the issuing 
tribunal had jurisdiction. (1995, c. 538, s. 7(c).) 


OFFICIAL COMMENT 


Subsection (a) is derived from RURESA 
§ 39(a), which stated that “filing constitutes 
registration.” Although the registration proce- 
dure under UIFSA is nearly identical to that of 
RURESA, the underlying intent of registration 
is radically different. Under RURESA, once an 
order of State A was registered in State B, it 
became an order of the latter. Under UIFSA, 
the order continues to be a State A order, which 
is to be enforced by a State B tribunal. State B’s 
rules of evidence and procedure apply to hear- 
ings, except as local law is supplemented or 
specifically superseded by the Act. The order 
itself remains a State A order. 

Subsection (b) is derived from RURESA 
§ 40(a). RURESA specifically subjected a reg- 


istered order to “proceedings for reopening, 
vacating, or staying as a support order of this 
State”; these procedures are not authorized 
under UIFSA. An interstate support order is to 
be enforced and satisfied in the same manner 
as if it had been issued by a tribunal of the 
registering State, although it remains an order 
of the issuing State. Conceptually, the respond- 
ing State is enforcing the order of another 
State, not its own order. 

Subsection (c) mandates enforcement of the 
registered order. See Sections 606 through 608. 
This is at sharp variance with the common 
interpretation of RURESA § 40, which stated 
that “the registered foreign support order shall 
be treated in the same manner as a support 
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order issued by a court of this State.” This 
language was generally construed as convert- 
ing the foreign order into an order of the 
registering State. Once the registering court 
concluded that it was enforcing its own order, 
the next logical step was to modify the order as 
the court deemed appropriate. This rationale 
resulted in yet another order in the multiple- 
order system. UIFSA mandates an end to this 
process, except as modification is authorized in 
this article. See Sections 609 through 612. 
Ultimately, under UIFSA there will be only 
one order in existence at any one time. That 
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order is enforceable in a responding State irre- 
spective of whether such an order may be 
modified. In most instances, the support order 
will be subject to the continuing, exclusive 
jurisdiction of the issuing State. But sometimes 
the issuing State will have lost its authority to 
modify the order because neither the child nor 
the parties continue to reside in the issuing 
State. Nonetheless, the order may be registered 
and is fully enforceable in a responding State 
until the potential for modification actually 
occurs in accordance with the strict terms for 
such an action. See Sections 609-612. 


CASE NOTES 


Constitutionality of Orders Under 
Former URESA. — Orders pursuant to the 
former Uniform Reciprocal Enforcement of 
Support Act (URESA) did not violate a respon- 
dent’s right to due process and equal protection 
under the Constitutions of the United States 
and North Carolina. Allsup v. Allsup, 88 N.C. 
App. 533, 363 S.E.2d 883, aff’d, 323 N.C. 603, 
374 S.E.2d 237 (1988). 

Former § 52A-30 established a two-step 
procedure: (1) Registration of the order, and if 
required, a hearing on whether to vacate the 
registration or grant the “obligor” other relief; 
and (2) Enforcement of the order. Pinner v. 
Pinner, 33 N.C. App. 204, 234 S.E.2d 633 
(1977); Allsup v. Allsup, 88 N.C. App. 538, 363 
S.E.2d 883, aff'd, 323 N.C. 608, 374 S.E.2d 237 
(1988). 

Registration takes place in two stages: (1) 
The filing of documents, and (2) the confirma- 
tion of registration after 20 days; this proce- 
dure provided defendant ample opportunity to 
exercise his due process right to a hearing to 
challenge the validity of the foreign support 
order asserted. Allsup v. Allsup, 323 N.C. 603, 
374 §.E.2d 237 (1988). 

Registration and enforcement were en- 
tirely separate procedures under former 
Chapter 52A. Fleming v. Fleming, 49 N.C. App. 
345, 271 S.E.2d 584 (1980). 

Personal jurisdiction was not a requi- 
site for registration of an order. Stevens v. 
Stevens, 68 N.C. App. 234, 314 S.E.2d 786, cert. 
denied, 312 N.C. 89, 321 S.E.2d 908 (1984). 

Registration of Tennessee decree in this 
state was treated as any other support 
order issued by North Carolina court. 
Thereafter, either party could request modifica- 
tions in the order. Jenkins v. Jenkins, 89 N.C. 
App. 705, 367 S.E.2d 4 (1988). 

Failure to Describe Obligor’s Property 
or to List States. — The failure to describe the 
obligor’s property did not warrant dismissal of 
an action; it merely limited the enforcement 
remedies available to the obligee. Likewise, 
failure to list other states where the decree was 


registered did not warrant a dismissal. Silver- 
ing v. Vito, 107 N.C. App. 270, 419 S.E.2d 360 
(1992). 

Transfer of Order to This State as Min- 
isterial Act. — The registration provisions of 
former Chapter 52A applied so as to allow 
enforcement in this State of foreign state sup- 
port orders entered prior to October 1, 1975; 
transfer of an order to this State was a minis- 
terial act ancillary to the entry of original 
judgment. Stevens v. Stevens, 68 N.C. App. 234, 
314 S.E.2d 786, cert. denied, 312 N.C. 89, 321 
S.E.2d 908 (1984). 

Determinations Required in Proceed- 
ings to Enforce Order. — Once foreign sup- 
port order was treated as a support order 
issued by a North Carolina court, the obligee or 
obligor could request modifications in the order, 
and when the obligee attempted to enforce the 
order, the court had to determine whether ju- 
risdiction existed over the person or property of 
the obligor and what amount, if any, was in 
arrears. Pinner v. Pinner, 33 N.C. App. 204, 234 
S.E.2d 633 (1977). 

In challenging a foreign judgment, de- 
fendant had the right to interpose proper 
defenses. He could defeat recovery by showing 
want of jurisdiction either as to the subject 
matter or as to his person; however, jurisdiction 
would be presumed until the contrary was 
shown. Fleming v. Fleming, 49 N.C. App. 345, 
271 S.E.2d 584 (1980). 

Once a foreign alimony order was regis- 
tered, it lost its identity as an order of the 
foreign court and became an order of the 
North Carolina court for all purposes. Allsup v. 
Allsup, 88 N.C. App. 533, 363 S.E.2d 883, aff'd, 
323 N.C. 603, 374 S.E.2d 237 (1988). 

But registered alimony orders retained, 
for their lifespan prior to registration, 
their foreign identity, and the laws of the 
foreign jurisdiction applied in any subsequent 
enforcement proceeding. This means that at 
any enforcement proceeding under former 
§ 52A-30 the obligor could apply, just as at a 
civil action instituted under § 50-16.9(c), for a 
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new order modifying or superseding the foreign 
order “to the extent that it could have been so 
modified in the jurisdiction where granted.” 
Allsup v. Allsup, 88 N.C. App. 533, 363 S.E.2d 
883, aff’d, 323 N.C. 603, 374 S.E.2d 237 (1988). 

Effect of Registration on Foreign Ali- 
mony Order That Was Retroactively Mod- 
ifiable. — Registration under former Chapter 
52A could not entitle a foreign alimony order 
that was retroactively modifiable in the juris- 
diction of its rendition to the full faith and 
credit protection of the United States Constitu- 
tion, since the full faith and credit clause is 
applicable only to judgments that are uncondi- 


§ 52C-6-604. Choice of law. 
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tional and certain, or at least capable of being 
made so. However, former § 52A-30 authorized 
the courts of this State by comity to extend to 
foreign alimony orders the selfsame recognition 
and effect due them in the jurisdiction of their 
rendition. Allsup v. Allsup, 88 N.C. App. 538, 
363 S.E.2d 883, aff’d, 323 N.C. 603, 374 S.E.2d 
237 (1988). 

North Carolina court could not modify 
child support order over which Texas 
courts had jurisdiction. Hinton v. Hinton, 
128 N.C. App. 637, 496 S.E.2d 409 (1998). 

Quoted in Welsher v. Rager, 127 N.C. App. 
521, 491 S.E.2d 661 (1997). 


(a) The law of the issuing state governs the nature, extent, amount, and 
duration of current payments and other obligations of support and the 


payment of arrears under the order. 


(b) In a proceeding for arrears, the statute of limitations under the laws of 
this State or of the issuing state, whichever is longer, applies. (1995, c. 538, s. 


7(c).) 


OFFICIAL COMMENT 


This section identifies situations in which 
local law is inapplicable. The basic principle of 
the Act is that throughout the process the 
controlling order remains the order of the issu- 
ing State, and that responding States only 
assist in the enforcement of that order. Absent a 
loss of continuing, exclusive jurisdiction and a 
subsequent modification of the order, the order 
never becomes an “order of the responding 
State.” Ultimate responsibility for enforcement 
and final resolution of the obligor’s compliance 
with all aspects of the support order belongs to 
the issuing State. Thus, calculation of whether 
the obligor has fully complied with the payment 
of current support, arrears, and interest on 
arrears, is the duty of the issuing State. For 
example, under subsection (a) the responding 
State must recognize and enforce an order of 
the issuing State for the support of a child until 
age 21, notwithstanding the fact that the duty 
of support of a child ends at age 18 under the 


law of the responding State. See Gonzalez- 
Goengaga v. Gonzalez, 426 So.2d 1106 (Fla. 
App. 1983); Taylor v. Taylor, 122 Cal. App. 3d 
209, 175 Cal. Rptr. 716 (1981). Similarly, the 
law of the issuing State governs whether a 
payment made for the benefit of a child, such as 
a Social Security benefit for a child of a disabled 
obligor, should be credited against the obligor’s 
child support obligation. 

Subsection (b) contains another choice of law 
provision that may diverge from local law. In 
situations in which the statutes of limitation 
differ from State to State, the statute with the 
longer term is to be applied. In interstate cases, 
arrearages often will have accumulated over a 
considerable period of time before enforcement 
is perfected. The obligor should not gain an 
undue benefit from the choice of residence if the 
forum State has a short statute of limitations 
for arrearages. 


CASE NOTES 


In terms of choice of law, former URESA 
generally required that the law applied in 
interpreting and/or enforcing the support 
order be that of the state in which enforce- 
ment was sought; however, UIFSA provides 
that the law of the issuing state governs the 
current payments and other obligations of sup- 
port and the payment of arrears under the 
order, and any order for the support of a child 
until age 21 must be recognized and enforced in 


that manner in a state in which the duty of 
support of a child ends at age 18. Welsher v. 
Rager, 127 N.C. App. 521, 491 S.E.2d 661 
(1997). 

Illustrative Case. — Indiana’s statute of 
limitations applied in determining if an action 
to register and enforce an Indiana child support 
order in North Carolina was timely. State ex 
rel. George v. Bray, 130 N.C. App. 552, 503 
S.E.2d 686 (1998). 
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Part 2. Contest of Validity of Enforcement. 


§ 52C-6-605. Notice of registration of order. 


(a) When a support order or income-withholding order issued in another 
state is registered, the registering tribunal shall notify the nonregistering 
party. The notice must be accompanied by a copy of the registered order and 
the documents and relevant information accompanying the order. 

(b) The notice must inform the nonregistering party: 

(1) That a registered order is enforceable as of the date of registration in 
the same manner as an order issued by a tribunal of this State; 

(2) That a hearing to contest the validity or enforcement of the registered 
order must be requested within 20 days after notice; 

(3) That failure to contest the validity or enforcement of the registered 
order in a timely manner will result in confirmation of the order and 
enforcement of the order and the alleged arrears and precludes 
further contest of that order with respect to any matter that could 
have been asserted; and 

(4) Of the amount of any alleged arrears. 

(c) Upon registration of an income-withholding order for enforcement, the 
registering tribunal shall notify the obligor’s employer pursuant to the 
income-withholding provisions of Chapter 50 or Chapter 110 of the General 
Statutes, as applicable. (1995, c. 538, s. 7(c); 1997-4338, s. 10.10; 1998-17, s. 1.) 


OFFICIAL COMMENT 


Sections 605-608 provide the procedure for 
the nonregistering party to contest registration 
of an order, either because the order is allegedly 
invalid, superseded, or no longer in effect, or 
because the enforcement remedy being sought 
is opposed by the nonregistering party. 

This section directs that the nonregistering 
party be fully informed of the effect of registra- 
tion. After such notice is given, absent a suc- 


Editor’s Note. — Session Laws 1998-17, s. 
1, effective June 30, 1998, amended S.L. 1997- 
433, s. 11.3 to delete the June 30, 1998 expira- 


cessful contest by the nonregistering party, the 
order will be confirmed and future contest will 
be precluded. 

For a full explanation regarding the deletion 
of the authorization of notice by first class mail, 
see the Comment to Section 305. The same 
considerations apply to the deletion of the ad- 
ditional methods of notice originally prescribed 
in this section. 


tion date for all enactments and amendments 
made by S.L. 1997-433. 


§ 52C-6-606. Procedure to contest validity or enforcement 
of registered order. 


(a) Anonregistering party seeking to contest the validity or enforcement of 
a registered order in this State shall request a hearing within 20 days after 
notice of the registration. The nonregistering party may seek to vacate the 
registration, to assert any defense to an allegation of noncompliance with the 
registered order, or to contest the remedies being sought or the amount of any 
alleged arrears pursuant to G.S. 52C-6-607. , 

(b) If the nonregistering party fails to contest the validity or enforcement of 
the registered order in a timely manner, the order is confirmed by operation of 
law. 

(c) If a nonregistering party requests a hearing to contest the validity or 
enforcement of the registered order, the registering tribunal shall schedule the 


464 


§52C-6-607 


ART. 6. ENFORCEMENT AND MODIFICATION 


§52C-6-607 


matter for hearing and give notice to the parties of the date, time, and place of 
the hearing. (1995, c. 538, s. 7(c); 1997-433, s. 10.11; 1998-17, s. 1.) 


OFFICIAL COMMENT 


Subsection (a) is derived in part from 
RURESA § 40(b), under which the “obligor” 
was directed to contest the registration of a 
foreign order within a short period of time. This 
procedure is continued, but the terminology is 
changed to “nonregistering party” because ei- 
ther the obligor or the obligee may seek to 
register a foreign support order. 

Subsection (a) is derived in part from 
RURESA § 40(b), under which the “obligor” 
was. directed to contest the registration of a 
foreign order within a short period of time. This 
procedure is continued, but the terminology is 
changed to “nonregistering party” because ei- 
ther the obligor or the obligee may seek to 
register a foreign support order. 

Moreover, subsection (a) is philosophically 
very different from RURESA § 40, which di- 
rected that a registered order “shall be treated 
in the same manner as a support order issued 
by a court of this state.” A contest of the 
fundamental provisions of the registered order 
is not permitted in the responding State. The 
nonregistering party must return to the issuing 
State to prosecute such a contest (obviously 
only as the law of that State permits). The 
procedure adopted here is akin to the prohibi- 
tion found in Section 315 against asserting a 
nonparentage defense in a UIFSA proceeding. 
In short, raising a collateral issue in a UIFSA 
proceeding is prohibited, but no attempt is 
made to preclude the issue from being litigated 


Editor’s Note. — Session Laws 1998-17, s. 
1, effective June 30, 1998, amended S.L. 1997- 
433, s. 11.3 to delete the June 30, 1998 expira- 


in another, more appropriate forum if otherwise 
allowed by that forum. 

On the other hand, the respondent may as- 
sert defenses such as “payment” or “the obliga- 
tion has terminated” to allegations of past non- 
compliance with the registered order. Similarly, 
a constitutionally-based attack may always be 
asserted, i.e., an alleged lack of personal juris- 
diction over a party by the issuing tribunal. 
There is no defense, however, to the registra- 
tion of a valid foreign support order. 

Subsection (b) precludes an untimely contest 
of a registered support order. As noted above, 
the nonregistering party is free to seek redress 
in the issuing State from the tribunal with 
continuing, exclusive jurisdiction over the sup- 
port order. 

Subsection (c) directs that a hearing be 
scheduled when the nonregistering party con- 
tests some aspect of the registration. At 
present, federal regulations govern the allow- 
able time frames for contesting income with- 
holding in IV-D cases. See 42 U.S.C. § 666(b). 
Additional, codification of the procedure pro- 
cess 1S unwise. 

For a full explanation regarding the deletion 
of the authorization of notice by first class mail, 
see the Comment to Section 305. The same 
considerations apply to the deletion of the ad- 
ditional methods of notice originally identified 
in this section. 


tion date for all enactments and amendments 
made by S.L. 1997-433. 


§ 52C-6-607. Contest of registration or enforcement. 


(a) A party contesting the validity or enforcement of a registered order or 
seeking to vacate the registration has the burden of proving one or more of the 


following defenses: 


(1) The issuing tribunal lacked personal jurisdiction over the contesting 


party; 


The order was obtained by fraud; 

The order has been vacated, suspended, or modified by a later order; 
The issuing tribunal has stayed the order pending appeal; 

There is a defense under the law of this State to the remedy sought; 
Full or partial payment has been made; or 

The statute of limitations under G.S. 52C-6-604 precludes enforce- 


ment of some or all of the arrears. 
(b) If a party presents evidence establishing a full or partial defense under 
subsection (a) of this section, a tribunal may stay enforcement of the registered 
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order, continue the proceeding to permit production of additional relevant 
evidence, and issue other appropriate orders. An uncontested portion of the 
registered order may be enforced by all remedies available under the law of 
this State. 

(c) If the contesting party does not establish a defense under subsection (a) 
of this section to the validity or enforcement of the order, the registering 
tribunal shall issue an order confirming the order. (19985, c. 538, s. 7(c).) 


OFFICIAL COMMENT 


Subsection (a) places the burden on the the Bradley Amendment, 42 U.S.C. 


nonregistering party to assert narrowly defined 
defenses to registration of a support order. 

If the obligor is liable for current support, 
under subsection (b) the tribunal must enter an 
order to enforce that obligation. Proof of 
arrearages must result in enforcement; under 


§ 666(a)(10), all States are required to treat 
child support payments as final judgments as 
they come due (or lose federal funding). There- 
fore, such arrearages are not subject to retro- 
active modification. 


CASE NOTES 


Enforcement. — If the defending party ei- 
ther fails to contest the registration or does not 
establish a defense under subsection (a), the 
registering tribunal is required by law to con- 
firm the order under subsection (c); in other 
words, unless the court finds that the defen- 
dant has met his burden of proving one of the 
specified defenses, enforcement is compulsory. 
Welsher v. Rager, 127 N.C. App. 521, 491 S.E.2d 
661 (1997). 

The list of defenses in subsection (a) is 


exclusive. State ex rel. George v. Bray, 130 
N.C. App. 552, 503 S.E.2d 686 (1998). 

Remedy Sought. — In subdivision (a)(5) the 
term “remedy sought” refers only to the proce- 
dural means by which a child support order is 
sought to be enforced, such as wage withhold- 
ing, license revocation or imprisonment; thus, 
this subdivision allows a defendant to chal- 
lenge those means. State ex rel. George v. Bray, 
130 N.C. App. 552, 503 S.E.2d 686 (1998). 


§ 52C-6-608. Confirmed order. 


Confirmation of a registered order, whether by operation of law or after 
notice and hearing, precludes further contest of the order with respect to any 
matter that could have been asserted at the time of registration. (1995, c. 538, 


S. /(c).) 


OFFICIAL COMMENT 


The policy determination that a foreign sup- 
port order may need to be confirmed by the 
forum tribunal is derived from RURESA § 40, 
which incidentally did not explain the details of 
the confirmation procedure. Under UIFSA, con- 
firmation of an order may be the result of 
operation of law because of a failure to contest 


or an unsuccessful contest after a hearing. 
Either method precludes raising any issue that 
could have been asserted in a hearing. Confir- 
mation of a foreign support order validates both 
the terms of the order and the asserted 
arrearages. See Chapman v. Chapman, 205 
Cal. App. 3d 253, 252 Cal. Rptr. 359 (1988). 


Part 3. Registration and Modification of Child Support Order. 


§ 52C-6-609. Procedure to register child support onder of 
another state for modification. 


A party or support enforcement agency seeking to modify, or to modify and 
enforce, a child support order issued in another state shall register that order 
in this State in the same manner provided in Part 1 of this Article if the order 
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has not been registered. A petition for modification may be filed at the same 
time as a request for registration, or later. The pleading must specify the 
grounds for modification. (1995, c. 538, s. 7(c).) 


OFFICIAL COMMENT 


Sections 609 through 614 deal with situa- 
tions in which it is permissible for a registering 
State to modify the existing child support order 
of another State. A petitioner wishing to regis- 
ter a support order of another State for pur- 
poses of modification must conform to the gen- 
eral requirements for pleadings in Section 311 
(Pleadings and Accompanying Documents), and 


follow the procedure for registration set forth in 
Section 602 (Procedure To Register Order for 
Enforcement). If the tribunal has the requisite 
jurisdiction over the parties as established in 
Section 611, modification may be sought in 
conjunction with registration and enforcement, 
or at a later date after the order has been 
registered, confirmed, and enforced. 


§ 52C-6-610. Effect of registration for modification. 


A tribunal of this State may enforce a child support order of another state 
registered for purposes of modification, in the same manner as if the order had 
been issued by a tribunal of this State, but the registered order may be 
modified only if the requirements of G.S. 52C-6-611 have been met. (1995, c. 


538, s. 7(c).) 


OFFICIAL COMMENT 


An order registered for purposes of modifica- 
tion may be enforced in the same manner as an 
order registered for purposes of enforcement. 
But, the power of the forum tribunal to modify 


a child support order of another tribunal is 
limited by the specific factual preconditions set 
forth in Section 611. 


§ 52C-6-611. Modification of child support order of an- 


other state. 


(a) After a child support order issued in another state has been registered in 
this State, the responding tribunal of this State may modify that order only if 
G.S. 52C-6-613 does not apply and after notice and hearing it finds that: 

(1) The following requirements are met: 
a. The child, the individual obligee, and the obligor do not reside in 


the issuing state; 


b. A petitioner who is a nonresident of this State seeks modification; 


and 


c. The respondent is subject to the personal jurisdiction of the 


tribunal of this State; or 


(2) The child, or a party who is an individual, is subject to the personal 
jurisdiction of the tribunal of this State and all of the parties who are 
individuals have filed a written consent in the issuing tribunal for a 
tribunal of this State to modify the support order and assume 
continuing, exclusive jurisdiction over the order. However, if the 
issuing state is a foreign jurisdiction that has not enacted a law or 
established procedures substantially similar to the procedures under 
this act, the consent otherwise required of an individual residing in 
this State is not required for the tribunal to assume jurisdiction to 


modify the child support order. 


(b) Modification of a registered child support order is subject to the same 
requirements, procedures, and defenses that apply to the modification of an 
order issued by a tribunal of this State, and the order may be enforced and 


satisfied in the same manner. 
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(c) A tribunal of this State may not modify any aspect of a child support 
order that may not be modified under the law of the issuing state. If two or 
more tribunals have issued child support orders for the same obligor and child, 
the order that controls and must be so recognized under G.S. 52C-2-207 
establishes the aspects of the support order which are nonmodifiable. 

(d) On issuance of an order modifying a child support order issued in 
another state, a tribunal of this State becomes the tribunal of continuing, 


exclusive jurisdiction. 


(e) Repealed by Session Laws 1997-448, s. 10.12. (1995, c. 538, s. 7(c); 
1997-433, s. 10.12; 1997-456, s. 27; 1998-17, s. 1.) 


OFFICIAL COMMENT 


As long as the issuing State retains its con- 
tinuing, exclusive jurisdiction over its child 
support order, a registering sister State is pre- 
cluded from modifying that order. This is a very 
significant departure from the multiple-order, 
multiple-modification system of RURESA. 
However, if the issuing State no longer has a 
sufficient interest in the modification of its 
order under the factual circumstances de- 
scribed in this section, after registration the 
responding State may assume the power to 
modify. Note that under UIFSA a responding 
State does not have authority to modify a 
spousal support order; modification of a spousal 
support order is restricted to the original issu- 
ing tribunal. See Sections 205(f) and 206(c), 
supra. 

Under the procedure established by 
RURESA, after a support order was registered 
for the purpose of enforcement it was treated as 
if it had originally been issued by the register- 
ing tribunal. Most States interpreted the 
RURESA registration provisions as also autho- 
rizing prospective modification of the registered 
order, see, i.e., Lagerwey v. Lagerwey, 681 P.2d 
309 (Alaska 1984); In re Marriage of Aron, 224 
Cal. App. 3d 1086 (1990); MacFadden v. Mar- 
tint, 119 Misc. 2d 94, 463 N.Y.S.2d 674 (1983); 
Pinner v. Pinner, 33 N.C. App. 204, 234 S.E.2d 
633 (1977). In sum, by its terms RURESA 
contemplated the existence of multiple support 
orders, none of which was directly related to 
any of the others. Although the issuing tribunal 
under RURESA retained a version of continu- 
ing, exclusive jurisdiction to modify its own 
order, that power was not exclusive. Tribunals 
in other States often assumed jurisdiction to 
enter new orders or to modify an out-of-state 
support order. 

Under UIFSA, registration is subdivided into 
distinct categories: registration for enforce- 
ment, for modification, or both. UIFSA is based 
on recognizing the truism that when a foreign 
support order is registered for enforcement, the 
rights of the parties affected have been previ- 
ously litigated. Because the obligor already has 
had a day before an appropriate tribunal, an 
enforcement remedy may be summarily in- 


voked. On the other hand, modification of an 
existing order presupposes a change in the 
rights of the parties. In fact, even under 
RURESA more elaborate procedures were re- 
quired by most States prior to the issuance of a 
modified order. The requirements for modifica- 
tion of a child support order are much more 
explicit and restrictive under UIFSA. 

Under UIFSA a tribunal may modify an 
existing child support order of another State 
only if certain quite limited conditions are met. 
First, the tribunal must have all the prerequi- 
sites for the exercise of personal jurisdiction 
required for rendition of an original support 
order. Second, one of the restricted fact situa- 
tions described in subsection (a) must be 
present. This section, which is a counterpart to 
Section 205(b) (Continuing, Exclusive Jurisdic- 
tion), establishes the conditions under which 
the continuing, exclusive jurisdiction of the 
issuing tribunal is released. The degree to 
which new standards are established is illus- 
trated by comparing UIFSA to the Uniform 
Child Custody Jurisdiction Act. Sections 12-14 
of the UCCJA provide general principles for the 
judicial determination of an appropriate fact 
situation for subsequent modification of an ex- 
isting custody order by another court. In con- 
trast, UIFSA establishes a set of “bright line” 
rules which must be met before a tribunal may 
modify an existing child support order. The 
intent is to eliminate multiple support orders to 
the maximum extent possible consistent with 
the principle of continuing, exclusive jurisdic- 
tion that pervades the Act. 

The UIFSA system begins with Section 205, 
which mandates that the continuing, exclusive 
jurisdiction of the issuing tribunal remains 
intact as long as one individual party or the 
child continues to reside in the issuing State, or 
unless the parties mutually agree to the con- 
trary. This is also the standard for recognition 
of sister state custody orders under the federal 
Parental Kidnapping Prevention Act, 28 U.S.C. 
§ 1738A. Once every individual party and the 
child leave the issuing State, the continuing, 
exclusive jurisdiction of the issuing tribunal to 
modify its order terminates, although its order 
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remains in effect and enforceable until it is 
modified by another tribunal with authority to 
do so under the Act. If and when the order is 
modified by a tribunal of another State, the 
basic principle of UIFSA is further ratified. The 
order of the modifying tribunal becomes the 
operative “controlling order” and the modifying 
tribunal assumes continuing, exclusive juris- 
diction over the only operative child support 
order. 

Under subsection (a)(1), the individual par- 
ties affected by the initial order must have 
moved from the issuing State before a tribunal 
in a new forum may modify. In the overwhelm- 
ing majority of cases, the party seeking modifi- 
cation must seek that relief in a new forum, 
almost invariably the State of residence of the 
other party. This rule applies to either obligor 
or obligee, depending on which of those parties 
seeks to modify. Proof of the fact that neither 
individual party nor the child continues to 
reside in the issuing State may be made di- 
rectly in the forum State; no purpose would be 
served by requiring the petitioner to return to 
the original issuing State for a document to 
confirm the fact that none of the relevant per- 
sons still lives there. 

The policies underlying the change affected 
by subsection (a)(1) contemplate that the issu- 
ing State has lost continuing, exclusive juris- 
diction and that the obligee may seek modifica- 
tion in the obligor’s State of residence, or that 
the obligor may seek a modification in the 
obligee’s State of residence. This restriction 
attempts to achieve a rough justice between the 
parties in the majority of cases by preventing a 
litigant from choosing to seek modification in a 
local tribunal to the marked disadvantage of 
the other party. For example, an obligor visiting 
the children at the residence of the obligee 
cannot be validly served with citation accompa- 
nied by a motion to modify the support order. 
Even though such personal service of the obli- 
gor in the obligee’s home State is consistent 
with the jurisdictional requisites of Burnham v. 
Superior Court, 495 U.S. 604 (1990), the motion 
to modify does not fulfill the requirement of 
being brought by “a [petitioner] who is a non- 
resident of this State ....” In short, the obligee is 
required to register the existing order and seek 
modification of that order in a State which has 
personal jurisdiction over the obligor other 
than the State of the obligee’s residence. Most 
typically this will be the State of residence of 
the obligor. Similarly, fairness requires that an 
obligee seeking to modify or modify and enforce 
the existing order in the State of residence of 
the obligor will not be subject to a cross-motion 
to modify custody or visitation merely because 
the issuing State has lost its continuing, exclu- 
sive jurisdiction over the support order. The 
obligor is required to make that motion in a 
State other than that of his or her residence; 
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most likely, the obligee’s State of residence. 

The procedure put in place by UIFSA is in 
marked contrast to the actual system under 
RURESA. The multiple-order system provided 
virtually no incentive for an obligor to seek to 
reduce an unfair or unduly burdensome child 
support order. Rather, the obligor typically 
waited for an enforcement proceeding to be 
filed in his State of residence and then sought 
modification in a forum which presented him 
with the “hometown advantage.” Two major 
arguments sustain the choice of venue made by 
the Act. First, “jurisdiction by ambush” will be 
avoided. That is, personal service on either the 
custodial or noncustodial party found within 
the state borders will not yield jurisdiction to 
modify. Thus, parents seeking to exercise rights 
of visitation, delivering or picking-up the child 
for such visitation, or engaging in unrelated 
business activity in the State, will not be invol- 
untarily subjected to protracted litigation in an 
inconvenient forum. The chilling effect on the 
exercise of parental contact with the child that 
the possibility of such litigation might have is 
avoided. Second, disputes about whether the 
tribunal has jurisdiction will be eliminated; 
submission by the petitioner to the State of 
residence of the respondent alleviates this issue 
completely. 

There are two exceptions to the rule of sub- 
section (a)(1) requiring the petitioner to be a 
nonresident of the forum in which modification 
is sought. First, under subsection (a)(2) the 
parties may agree that a particular forum may 
serve to modify the order. Second, Section 613, 
infra, applies if all parties have left the original 
issuing State and now reside in the same new 
forum State. 

Subsection (a)(2), which authorizes the par- 
ties to terminate the continuing, exclusive ju- 
risdiction of the issuing State by agreement, is 
based on several implicit assumptions. First, 
the subsection applies even if the issuing tribu- 
nal has continuing, exclusive jurisdiction be- 
cause one of the parties or the child continues 
to reside in that State. Subsection (a)(2) also is 
applicable if the individual parties and the 
child no longer reside in the issuing State, but 
agree to submit the modification issue to a 
tribunal in the petitioner’s State of residence. 
Also implicit in a shift of jurisdiction over the 
child support order is that the agreed-upon 
tribunal must have subject matter jurisdiction 
and personal jurisdiction over at least one of 
the parties or the child, and that the other 
party submits to the personal jurisdiction of 
that forum. In short, UIFSA does not contem- 
plate that absent parties can agree to confer 
jurisdiction on a tribunal without a nexus to the 
parties or the child. But if the other party 
agrees, either the obligor or the obligee may 
seek assertion of jurisdiction to modify by a 
tribunal of the State of residence of either 
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party. In contrast to subsection (a)(1), the writ- 
ten consents of the individual parties to an 
agreement to submit modification of child sup- 
port to a tribunal of another State must be filed 
with the issuing tribunal. The Act does not 
extend discretion to refuse to yield jurisdiction 
to the issuing tribunal. In sum, the section 
contemplates that mutual agreement of the 
parties to submit themselves to the continuing, 
exclusive jurisdiction of another tribunal is 
sufficient to accomplish that goal. 

The 1996 amendments provide a different 
rule if the issuing State is a foreign nation that 
has not enacted UIFSA or a similar statute or 
procedure. The policies underlying provisions 
of UIFSA are wholly inapplicable to a jurisdic- 
tion which is unlikely to enact the Act or even a 
similar act. For example, suppose the foreign 
jurisdiction has a prohibition against modifica- 
tion unless the parties actually appear before 
the tribunal in person. Without the amend- 
ment, an obligor who moved to the United 
States could have successfully warded off an 
attempt to modify the child support obligation 
in his State of residence by asserting that the 
obligee or child continued to reside in the for- 
eign nation, which therefore had continuing, 
exclusive jurisdiction under UIFSA. This de- 
spite the fact that the issuing nation does not 
recognize a continuing, exclusive jurisdiction 
concept, and will not modify its own child 
support order without the obligor being physi- 
cally present. Merely by refusing to agree to a 
modification and refusing to travel to the issu- 
ing nation, the obligor would have been able to 
forestall modification indefinitely. If the child 
support order is that of a foreign nation, the 
UIFSA State of residence of the obligor may 
adjudicate whether modification of child sup- 
port is appropriate under its internal law. 

Modification of child support under subsec- 
tions (a)(1) and (a)(2) is distinct from custody 
modification under the federal Parental Kid- 
napping Prevention Act, 42 U.S.C. § 1738A, 


Editor’s Note. — Subdivisions (a)(1)(i), 
(a)(1)Gi), (a)(1)Gii) of this section were renum- 
bered as subdivisions (a)(1)a., (a)(1)b., and 
(a)(1)c., respectively, pursuant to S.L. 1997-456, 
s. 27 which authorized the Revisor of Statutes 
to renumber or reletter sections and parts of 
sections having a number or letter designation 
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which provides that the court of continuing, 
exclusive jurisdiction may “decline jurisdic- 
tion.” Similar provisions are found in the 
UCCJA, § 14. In those statutes the methodol- 
ogy for the declination of jurisdiction is not 
spelled out, but rather is left to the discretion of 
possibly competing courts for case-by-case de- 
termination. The privilege of declining jurisdic- 
tion, thereby creating the potential for a vac- 
uum, is not authorized under UIFSA. Once an 
initial child support order is established, at all 
times thereafter there is an existing order in 
effect to be enforced. Even if the issuing tribu- 
nal no longer has continuing, exclusive jurisdic- 
tion, its order remains fully enforceable until a 
tribunal with modification jurisdiction issues a 
new order in conformance with this article. 

Subsection (b) states that if the forum has 
modification jurisdiction because the issuing 
State has lost continuing, exclusive jurisdic- 
tion, the proceedings will generally follow local 
law with regard to modification of child support 
orders. However, subsection (c) prevents the 
modification of any final, nonmodifiable aspect 
of the original order. For example, if child 
support was ordered through age 21 in accor- 
dance with the law of the issuing State and the 
law of the forum State ends the support obliga- 
tion at 18, modification by the forum tribunal 
may not affect the duration of the support order 
to age 21. The 1996 amendment clarifies that 
when multiple orders have been issued prior to 
the effective date of UIFSA, there will almost 
certainly be nonmodifiable aspects at variance 
from the two or more tribunals that have acted 
in the past. The amendment clarifies that it is 
the controlling order’s nonmodifiable aspects 
that prospectively determine those issues 
throughout the minority of the child. 

Subsection (d) provides that upon modifica- 
tion the new order becomes the one order to be 
recognized by all UIFSA States, and the issuing 
tribunal acquires continuing, exclusive juris- 
diction. 


that is incompatible with the General Assem- 
bly’s computer database. 

Session Laws 1998-17, s. 1, effective June 30, 
1998, amended S.L. 1997-433, s. 11.8 to delete 
the June 30, 1998 expiration date for all enact- 
ments and amendments made by S.L. 1997- 
433. 


CASE NOTES 


Findings Required for Order Incarcer- 
ating Person Until He Complies with Sup- 
port Order. — An order under former Chapter 
52A, entered pursuant to a contempt hearing, 
which confined a person to jail until he com- 


plied with a support order, must have found not 
only that his failure to comply with the support 
order was willful, but also that he possessed the 
means to comply with the order. Ingle v. Ingle, 
18 N.C. App. 455, 197 S.E.2d 61 (1973). 
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§ 52C-6-612. Recognition of order modified in another 


state. 


A tribunal of this State shall recognize a modification of its earlier child 
support order by a tribunal of another state which assumed jurisdiction 
pursuant to a law substantially similar to this Chapter and, upon request, 
except as otherwise provided in this Chapter, shall: 

(1) Enforce the order that was modified only as to amounts accruing 


before the modification; 


(2) Enforce only nonmodifiable aspects of that order; 

(3) Provide other appropriate relief only for violations of that order which 
occurred before the effective date of the modification; and 

(4) Recognize the modifying order of the other state, upon registration, for 
the purpose of enforcement. (1995, c. 538, s. 7(c).) 


OFFICIAL COMMENT 


Independent support orders relating to the 
same parties, a hallmark of RURESA, are re- 
placed in UIFSA by deference to the support 
order of a sister State. This applies not just to 
the original order, but also to a modified child 
support order issued by a second State under 
the standards established by Section 611 (Mod- 
ification of Child Support Order of Another 
State). For the Act to function properly, the 
original issuing State must recognize and defer 
to such a modified order, and must regard its 
prior order as prospectively inoperative. Be- 
cause the modifying tribunal lacks the author- 
ity to direct the original issuing State to release 
its continuing, exclusive jurisdiction, each 


State must recognize this effect by enacting 
UIFSA. "i 

Power is retained over post-modification by 
the original issuing tribunal for remedial ac- 
tions directly connected to its now-modified 
order. A tribunal may enforce its subsequently 
modified order for violations of that order which 
occurred before the modification. Further, as- 
pects of the original order that have become 
final or are not modifiable may be prospectively 
enforced by the issuing tribunal. For example, a 
contractual obligation to provide a college edu- 
cation trust fund for a child may be enforced 
under the law of the issuing State irrespective 
of the law of the modifying State. 


§ 52C-6-613. Jurisdiction to modify child support order of 
another state when individual parties reside 


in this State. 


(a) If all of the parties who are individuals reside in this State and the child 
does not reside in the issuing state, a tribunal of this State has jurisdiction to 
enforce and to modify the issuing state’s child support order in a proceeding to 
register that order. 

(b) A tribunal of this State exercising jurisdiction under this section shall 
apply the provisions of Articles 1 and 2 of this Chapter, this Article, and the 
procedural and substantive law of this State to the proceeding for enforcement 
or modification. Articles 3, 4,5, 7, and 8 of this Chapter do not apply. (1997-433, 
s. 10.18; 1998-17, s. 1.) 


OFFICIAL COMMENT 


The Comment to Section 611(e) in the 1992 
version of UIFSA contains the following state- 
ment: 

“Finally, note that if the parties have left the 
issuing state and now reside in the same state, 
this section is not applicable. Such a fact situ- 
ation does not present an interstate matter and 
UIFSA does not apply. Rather, the issuing state 
has lost its continuing, exclusive jurisdiction 


and the forum state, as the residence of the 
parties, should apply local law without regard 
to the interstate Act.” 

The intent of the Comment was to state what 
seemed at the time to the Drafting Committee 
to be obvious; an action between two citizens of 
the same State is not a matter for interstate 
concern or application. A significant number of 
knowledgeable commentators, however, found 
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the statement in the Comment to be wholly 
inadequate. After all, the commentary is not 
substantive law, but rather merely expresses 
an interpretive opinion of the drafters of the 
Act. On reflection, the Drafting Committee de- 
cided that the critics were correct; the Act 
should deal explicitly with the possibility that 
the parties and the child no longer reside in the 
issuing State and that the individual parties 
have moved to the same new State. After all, 
there is an interstate aspect when one State 
purports to modify the child support order of 
another State. Moreover, a literal reading of the 
Act could yield a construction that the issuing 
State has lost its continuing, exclusive jurisdic- 
tion to modify, but no State is permitted under 
UIFSA to take its place to do so. 

This section is designed to make it clear that 
when the issuing State no longer has continu- 
ing, exclusive jurisdiction and the obligor and 
obligee reside in the same State, a tribunal of 


Editor’s Note. — Session Laws 1997-433, s. 
11.3, made this section effective October 1, 
1997, and provides that the act expires June 30, 
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that State has jurisdiction to modify the child 
support order and assume continuing, exclu- 
Sive jurisdiction. Although the individual par- 
ties must reside in the forum State, there is no 
requirement that the child must also reside in 
the forum State (although the child must have 
moved from the issuing State). 

Finally, because modification of the child sup- 
port order when all parties reside in the forum 
is essentially an intrastate matter, subsection 
(b) withdraws authority to apply most of the 
substantive and procedural provisions of 
UIFSA, i.e., those found in the Act other than in 
Articles 1, 2, and 6. Note, however, that the 
provision in Section 611(c) forbidding modifica- 
tion of nonmodifiable aspects of the controlling 
order applies. For example, the duration of the 
support obligation remains fixed despite the 
subsequent residence of all parties in a new 
State with a different duration of child support. 


1998. Session Laws 1998-17, s. 1, effective June 
30, 1998, deleted the June 30 expiration date. 


§ 52C-6-614. Notice to issuing tribunal of modification. 


Within 30 days after issuance of a modified child support order, the party 
obtaining the modification shall file a certified copy of the order with the 
issuing tribunal that had continuing, exclusive jurisdiction over the earlier 
order, and in each tribunal in which the party knows the earlier order has been 
registered. A party who obtains the order and fails to file a certified copy is 
subject to appropriate sanctions by a tribunal in which the issue of failure to 
file arises. The failure to file does not affect the validity or enforceability of the 
modified order of the new tribunal having continuing, exclusive jurisdiction. 
(1997-433,.s. 10.13; 1998-17, s. 1.) 


OFFICIAL COMMENT 


This section, derived from former Section 
611(e) of the 1993 version of the Act, is made a 
stand-alone provision to clarify the organiza- 
tion of the Act. Section 614 states a crucial 
proposition; the prevailing party must inform 
the original issuing tribunal that it has lost 
continuing, exclusive jurisdiction over the child 
support order. Thereafter, the original tribunal 
may not modify, or review and adjust, the 
amount of child support. Notice to the issuing 
tribunal and other affected tribunals that the 
former controlling order has been modified is 
crucial to avoid the confusion and chaos of the 
multiple-order system UIFSA is designed to 
replace. 


Additionally, the 1996 amendment grants the 
tribunal the authority to impose sanctions on a 
party who fails to comply with the requirement 
to give notice of a modification to all interested 
tribunals. As originally enacted, this provision 
could have been regarded as hortatory because 
no penalty was authorized for failure to comply 
with the directive of the statute. The 1996 
amendment not only provides discretion for 
sanctions as appropriate, but also states that 
failure to notify of a modification does not affect 
the validity of the modified order. 


472 


§52C-7-701 


Editor’s Note. — Session Laws 1997-433, s. 
11.3, made this section effective October 1, 
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1998. Session Laws 1998-17, s. 1, effective June 
30, 1998, deleted the June 30 expiration date. 


1997, and provides that the act expires June 30, 


ARTICLE 7. 


Determination of Parentage. 


§ 52C-7-701. Proceeding to determine parentage. 


(a) Atribunal of this State may serve as an initiating or responding tribunal 
in a proceeding brought under this Chapter or a law substantially similar to 
this Chapter, the Uniform Reciprocal Enforcement of Support Act, or the 
Revised Uniform Reciprocal Enforcement of Support Act to determine that the 
petitioner is a parent of a particular child or to determine that a respondent is 
a parent of that child. 

(b) In a proceeding to determine parentage, a responding tribunal of this 
State shall apply the procedural and substantive law of this State and the 
rules of this State on choice of law. (1995, c. 538, s. 7(c).) 


OFFICIAL COMMENT 


This article authorizes a “pure” parentage 
action in the interstate context, i.e., an action 
not joined with a claim for support. Either the 
mother or a man alleging to be the father of a 
child may bring such an action. More com- 
monly, an action to determine parentage across 


state lines will also seek to establish a support 
order under the Act. See Section 401 ({Petition] 
to Establish Support Order). 

An action to establish parentage under 
UIFSA is to be treated identically to such an 
action brought in the responding State. 


CASE NOTES 


Jurisdiction to Determine Issue of Pa- 
ternity. — Since the district court had exclu- 
sive original jurisdiction to entertain a proceed- 
ing under the former Uniform Reciprocal 
Enforcement of Support Act, it was clear that 
the district court had jurisdiction to determine 
the issue of paternity in such a case. Amaker v. 
Amaker, 28 N.C. App. 558; 221 S.E.2d 917 
(1976). 

In an action under former Chapter 52A, 
paternity must be judicially determined 
to warrant relief. Smith v. Burden, 31 N.C. 
App. 145, 228 S.E.2d 662 (1976); Brondum v. 
Cox, 292 N.C. 192, 232 S.E.2d 687 (1977). 

No Additional Grounds for Determining 
Paternity. — The former Uniform Reciprocal 
Enforcement of Support Act (URESA) did not 
provide additional grounds for determining pa- 
ternity; consequently, a North Carolina court 
adjudicating the issue of paternity in a URESA 
action looked to the applicable substantive law 
governing the determination of paternity. This, 
in turn, was determined by reference to the 
statutory choice of law directive pertaining to 


URESA actions. Reynolds v. Motley, 96 N.C. 
App. 299, 385 S.E.2d 548 (1989). 

No Certified Copies of Birth Certificates 
Attached to Petition. — In action under 
former Uniform Reciprocal Enforcement of 
Support Act (URESA), where the record dis- 
closed that no certified copies of the birth cer- 
tificates of the alleged children-obligees were 
attached to plaintiffs’ petition, court was with- 
out subject matter jurisdiction to adjudicate 
defendant’s paternity. Reynolds v. Motley, 96 
N.C. App. 299, 385 S.E.2d 548 (1989). 

Prior criminal conviction of failure to 
support illegitimate children was not con- 
clusive as to paternity in a subsequent civil 
action for support of the same children. In the 
subsequent civil action, the putative father was 
entitled to have the issue of paternity litigated. 
Smith v. Burden, 31 N.C. App. 145, 228 S.E.2d 
662 (1976). 

As to effect of foreign adjudication of 
paternity, see Brondum v. Cox, 292 N.C. 192, 
232 S.E.2d 687 (1977). 
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ARTICLE 8. 


Interstate Rendition. 


§ 52C-8-801. Grounds for rendition. 


(a) For purposes of this Article, “governor” includes an individual perform- 
ing the functions of governor or the executive authority of a state covered by 
this Chapter. 

(b) The Governor of this State may: 

(1) Demand that the governor of another state surrender an individual 
found in the other state who is charged criminally in this State with 
having failed to provide for the support of an obligee; or 

(2) On the demand by the governor of another state, surrender an 
individual found in this State who is charged criminally in the other 
state with having failed to provide for the support of an obligee. 

(c) A provision for extradition of individuals not inconsistent with this 
Chapter applies to the demand even if the individual whose surrender is 
demanded was not in the demanding state when the crime was allegedly 
committed and has not fled therefrom. (1995, c. 538, s. 7(c).) 


OFFICIAL COMMENT 


This section tracks RURESA § 5 (Interstate 
Rendition) with no substantive change. Virtu- 
ally no controversy has been generated regard- 
ing this portion of RURESA. Arguably applica- 
tion of subsection (c) is problematic in 
situations in which the obligor neither was 
present in the demanding State at the time of 
the commission of the crime nor fled from the 
demanding State. The possibility that an indi- 
vidual may commit a crime in a State without 
ever being physically present there has elicited 
considerable discussion and some case law. See 
L. Brilmayer, “An Introduction to Jurisdiction 
in the American Federal System,” 329-335 


(1986) (discussing minimum contacts theory for 
criminal jurisdiction); Rotenberg, “Extraterri- 
torial Legislative Jurisdiction and the State 
Criminal Law,” 38 Tex. L. Rev. 763, 784-87 
(1960) (due process requires that the behavior 
of the defendant must be predictably subject to 
State’s criminal jurisdiction); cf. Ex parte 
Boetscher, 812 S.W.2d 600 (Tex. Crim. App. 
1991) (Equal Protection Clause limits disparate 
treatment of nonresident defendants); In re 
King, 3 Cal.3d 226, 90 Cal. Rptr. 15, 474 P.2d 
983 (1970), cert. denied 403 U.S. 931 (enhanced 
offense for nonresidents impacts constitutional 
right to travel). 


§ 52C-8-802. Conditions of rendition. 


(a) Before making demand that the governor of another state surrender an 
individual charged criminally in this State with having failed to provide for the 
support of an obligee, the Governor of this State may require a prosecutor of 
this State to demonstrate that at least 60 days previously the obligee has 
initiated proceedings for support pursuant to this Chapter or that the 
proceeding would be of no avail. , alien 

(b) If, under this Chapter or a law substantially similar to this Chapter, the 
Uniform Reciprocal Enforcement of Support Act, or the Revised Uniform 
Reciprocal Enforcement of Support Act, the governor of another state makes a 
demand that the Governor of this State surrender an individual charged 
criminally in that state with having failed to provide for the support of a child. 
or other individual to whom a duty of support is owed, the governor may 
require a prosecutor to investigate the demand and report whether a proceed- 
ing for support has been initiated or would be effective. If it appears that a 
proceeding would be effective but has not been initiated, the governor may 
delay honoring the demand for a reasonable time to permit the initiation of a 
proceeding. 
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(c) If a proceeding for support has been initiated and the individual whose 
rendition is demanded prevails, the governor may decline to honor the 
demand. If the petitioner prevails and the individual whose rendition is 
demanded is subject to a support order, the governor may decline to honor the 
demand if the individual is complying with the support order. (1995, c. 538, s. 
(QO) 


OFFICIAL COMMENT 


This section tracks RURESA § 6 (Conditions 
of Interstate Rendition) without significant 
change. Interstate rendition remains the last 
resort for support enforcement, in part because 


a governor may exercise considerable discretion 
in deciding whether to honor a demand for 
rendition of an obligor. 


ARTICLE 9. 


Miscellaneous Provisions. 


§ 52C-9-901. Uniformity of application and construction. 


This Chapter shall be applied and construed to effectuate its general purpose 
to make uniform the law with respect to the subject of this Chapter among 


states enacting it. (1995, c. 538, s. 7(c).) 


OFFICIAL COMMENT 


Renaming the Act reflects the dramatic de- 
parture from the structure of the earlier inter- 


state reciprocal support acts, URESA and 
RURESA. 


CASE NOTES 


Construction With Other Provisions. — 
The Federal Full Faith and Credit for Child 
Support Orders Act (FFCCSOA), 28 U.S.C. 
§ 1738B, which became effective on 20 October 
1994, is extremely similar to UIFSA both in 
terms of structure and intent; the federal stat- 
ute obligates states to enforce, according to its 
terms, a child support order issued by another 
state which is made consistent with the act’s 
jurisdiction and due_ process’ standards. 
Welsher v. Rager, 127 N.C. App. 521, 491 S.E.2d 
661 (1997). 


While the law of the forum state may 
have applied to the enforcement and rem- 
edy applied to a registered foreign support 
order under the former Uniform Reciprocal 
Enforcement of Support Act, UIFSA and the 
Federal Full Faith and Credit for Child Sup- 
port Orders Act (FFCCSOA), 28 U.S.C. 
§ 1738B, require that the law of the rendering 
state govern the order’s interpretation. Welsher 
v. Rager, 127 N.C. App. 521, 491 S.E.2d 661 
(1997). 


§ 52C-9-902. Severability clause. 


If any provision of this Chapter or its application to any person or circum- 
stance is held invalid, the invalidity does not affect other provisions or 
applications of this Chapter which can be given effect without the invalid 
provision or application, and to this end the provisions of this Chapter are 
severable. (1995, c. 538, s. 7(c).) 


CASE NOTES 


Cited in Hinton v. Hinton, 128 N.C. App. 
637, 496 S.E.2d 409 (1998). 
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Chapter 53. 
Banks. 


Article 1. 


Definitions. 


» 6 


. “Bank,” “surplus,” “undivided profits,” 
and other words defined. 


Article 2. 


Creation. 


. How incorporated. 

. Certificate of incorporation; how signed, 
proved and filed. 

. Examination by Commissioner; when 
certification to be refused; review 
by Commission. 

. Certificate of incorporation, when certi- 
fied. 

. Payment of capital stock. 

. Statement filed before beginning busi- 
ness. 

. Authorized to begin business. 

-9. Transactions preliminary to beginning 

business. 

53-9.1. Deposit insurance. 

53-10. Increase of capital stock. 

53-11. Decrease of capital stock. 

53-12. Merger or consolidation of banks and 
savings associations. 

Merged or consolidated banks and sav- 
ings associations deemed one 
bank or savings association. 

Reorganization. 

[Repealed. ] 

Consolidation, conversion or merger of 
State banks or trust companies 
with national banks. 

Fiduciary powers and liabilities of 
banks or trust companies merging 
or transferring assets and liabili- 
ties. 

53-17.1. Supervisory acquisition of State asso- 

ciation. 

53-17.2. Conversion of savings association to a 

State bank. 


Article 3. 


Dissolution and Liquidation. 


53-13. 


53-14. 
53-15. 
53-16. 


53-17. 


53-18. 
53-19. 


Voluntary liquidation. 

When Commissioner of Banks may take 
charge. 

Liquidation of banks. 

Sale of stocks of defunct banks vali- 
dated. 

Statute relating to receivers applicable 
to insolvent banks. 

Disposition of books, records, etc. 


53-20. 
53-21. 


53-22. 


53-23. 


Sec. 

53-24. Destruction of records of liquidated in- 
solvent banks. 

Trust terminated on 
trustee bank. 

Petition for new trustee; service upon 
parties interested. 

Publication and contents of notice. 

Appointment where no objection made. 

Hearing where objection made; appeal 
from order. 

Registration of final order. 

Petition and order applicable to all in- 
struments involved. 

Additional remedy. 

Validation of acts of officers of insolvent 
banks as trustees in deeds of 
trust. 

Validation of sales by Commissioner of 
Banks under mortgages, etc., giv- 
ing banks power of sale. 

Foreclosures and execution of deeds by 
Commissioner of Banks validated. 

Commissioner to report to Secretary of 
State certain matters relative to 
liquidation of closed banks; publi- 
cation. 


Article 4. 
Reopening of Closed Banks. 


53-25. insolvency of 


53-26. 


53-27. 
53-28. 
53-29. 


53-30. 
53-31. 


53-32. 
53-33. 


53-34. 


53-35. 


53-36. 


53-37. Conditions under which banks may re- 
open. 


53-38. Certain contracts not affected. 


Article 5. 
Stockholders. 


53-39. 
53-40. 


New State banks to set up surplus fund. 

Executors, trustees, etc., not personally 
liable. 

53-41. Stock sold if subscription unpaid. 

53-42. Impairment of capital; assessments, etc. 

53-42.1. Change in bank control or manage- 

ment. 


Article 6. 


Powers and Duties. 


53-43. General powers. 

53-43.1. Obligations of agencies supervised by 
Farm Credit Administration as se- 
curities for deposits of public 
funds. 

53-43.2. Obligations of agencies supervised by 
Federal Home Loan Bank Board 
as securities for deposits of public 
funds. 
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53-43.3. Officers and employees; share pur- 
chase and option plans. 

53-43.4. Issuance of capital notes and deben- 
tures. 

53-43.5. Minors’ deposits and_ safe-deposit 
agreements. 

53-43.6. School thrift or savings plan. 

53-43.7. Safe-deposit boxes; unpaid rentals; 
procedure; escheats. 

53-44. Investment in bonds guaranteed by 
United States. 

53-44.1. Investments in obligations of agencies 
supervised by Farm Credit Ad- 
ministration. 

53-44.2. Investments in obligations of agencies 
supervised by Federal Home Loan 
Bank Board. 

53-45. Banks, fiduciaries, etc., authorized to 
invest in securities approved by 
the Secretary of Housing and Ur- 
ban Development, Federal Hous- 
ing Administration, Veterans Ad- 
ministration, etc. 

53-46. Limitations on investments in securi- 
ties. 

53-46.1. Investments in mutual funds. 

53-47. Limitations on investment in stocks. 

53-48. Limitation of loans. 

53-49. Suspension of investment and loan lim- 
itation. 

53-50. Requirement of reserve fund. 

53-51. Reserve and cash defined. 

53-52, 53-53. [Repealed.] 

53-54. Transactions not performed during 
banking hours. 

53-55. Commercial and business paper de- 
fined. 

53-56. Bank acceptances defined. 

53-57 through 53-59. [Repealed. ] 

53-60. Authorized investment in farm loan 
bonds. 

53-61. Authority to join federal reserve bank. 

53-62. Establishment of branches; limited ser- 
vice facilities; and off-premises 


customer-bank communications 
terminals. 

53-63. Unlawful issuing of certificate of de- 
posit. 

53-64. Loans secured by bank’s own stock or 
stock of parent bank holding com- 
pany. 

53-65. Deposits payable on demand. 

53-66. [Repealed.] 

53-67. Banks controlled by boards of directors. 


53-68. Statements showing deposits of State 
and State officials. 

[Repealed.] 

No fees on remittances covering checks. 

Checks payable in exchange. 

[Repealed.] 

Checks exempted. 


[Repealed.] 


53-69. 
53-70. 
53-71. 
53-72. 
53-73. 
53-74. 


53-81. 


Sec. 

53-75. Statement of account from bank to de- 
positor deemed final adjustment if 
not objected to within five years; 
statements of account to be ren- 
dered annually or on request. 

53-76. Depositor not relieved from exercising 
diligence as to errors. 

53-77. Governor empowered to proclaim bank- 
ing holidays. 

53-77.1. [Repealed.] 

53-77.1A. Days and hours of operation. 

53-77.2. [Repealed.] | 

53-77.2A. [Repealed.] 

53-77.3. Banks suspending business during an 
emergency. 


Article 7. 


Officers and Directors. 


53-78. Appointment of executive and loan com- 
mittees by directors. 

Minutes of meetings of directors and 
executive and loan committees. 

Qualifications of directors. 

Directors shall take oath. 

Liability of directors. 

Examining committee of directors. 

Depositories designated by directors. 

Shareholders’ book. 

Directors, officers, etc., accepting fees, 
etc. 

Directors may declare dividends. 

Use of surplus. 

Overdrafts, payment by officer, etc. 

53-90. Officers and employees shall give bond. 

53-91. [Repealed.] 

53-91.1. Assets to be written off. 

538-91.2. Loans to executive officers. 

53-91.3. Directors defined; appointment of ad- 

visory directors. 


Article 8. 


Commissioner of Banks and State 
Banking Commission. 


53-79. 
53-80. 


53-82. 
53-83. 
53-84. 
53-85. 
53-86. 


53-87. 
53-88. 
53-89. 


53-92. Appointment of Commissioner of 
Banks; State Banking Commis- 
sion. 

53-92.1. Commission bound by requirements 
imposed on Commissioner as to 
certification of new banks, estab- 
lishment of branches, etc. 

53-93. Powers and duties of Commissioner. 

53-93.1. Deputy commissioner. 

53-94. Right to sue and defend in actions in- 
volving banks; liability to suit. 

53-95. Commissioner to exercise powers under 
supervision of Banking Commis- 
sion. 

53-96. Salary of Commissioner; legal assis- 
tance. 

53-97. [Repealed.] 
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53-98. Seal of office of Commissioner; certifica- 

tion of documents. 

53-99. Official records. 

53-99.1. Confidential records. 

53-100. General or special investigations of 
insolvent banks. 

Clerical help. 

Offices. 

[Repealed.] 

Commissioner of Banks shall have su- 
pervision over, etc. 

53-104.1. Examination of nonbanking affil- 

ates. 

53-105. Reports of condition. 

53-106. Special reports. 

53-107. Penalty for failure to make report. 

53-107.1. Administrative orders; penalties for 

violation. 

53-107.2. Review by the Banking Commission; 
additional penalties. 

List of shareholders of record to be 

kept. 

Official communications of Commis- 
sioner of Banks. 

Banking Commission to _ prescribe 
books, records, etc.; retention, re- 
production and disposition of 
records. 

When reserve below legal requirement. 

Appraisal of assets of doubtful value. 

Certified copies of records as evidence. 

Other powers of State Banking Com- 
mission. 

State Banking Commission to make 
rules and regulations. 

Commissioner need not take over 
banks failing to meet deposit de- 
mands. 


Article 9. 


Bank Examiners. 


53-101. 
53-102. 
53-103. 
53-104. 


53-108. 
53-109. 


53-110. 


53-111. 
53-112. 
53-113. 
53-114. 


53-115. 


53-116. 


53-117. Appointment by Commissioner of 
Banks; examination of banks. 

Duties and powers. 

Removal of officers and employees. 

Examiners may administer oaths; 
summoning witnesses. 

Examiners may make arrest. 

Fees and assessments. 

Examiners shall make report. 


Article 10. 
Penalties. 


53-118. 
53-119. 
53-120. 


53-121. 
53-122. 
53-123. 


53-124. 
53-125. 


Examiner making false report. 

Examiners disclosing confidential in- 
formation. 

Loans or gratuities forbidden. 

Unlawful use of terms indicating that 
business is bank or trust company. 


53-126. 
53-127. 
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53-128. 
53-129. 


53-130. 


53-131. 
53-132. 
53-133. 


53-134. 


53-135. 


53-136. 
53-137. 
53-138. 
53-139. 
53-140. 
53-141. 
53-142. 
53-143. 


53-144. 
53-145. 


53-146. 


Willfully and maliciously making de- 
rogatory reports. 

Misapplication, embezzlement of 
funds, etc. 

Making false entries in banking ac- 
counts; misrepresenting assets 
and liabilities of banks. 

False certification of a check. 

Receiving deposits in insolvent banks. 

Advertising larger amount than that 
paid in capital stock. 

Offenses declared misdemeanors; 
prosecution; employment of coun- 
sel; punishment. 

General corporation law to apply. 


Article 11. 


Industrial Banks. 


Industrial bank defined. 

Manner of organization. 

Corporate title. 

Capital stock. 

Sales of capital stock; accounting; fees. 

Powers. 

Restriction on powers. 

Investments; securities; loans; limita- 
tions. 

Supervision and examination. 

Sections of general law applicable. 


Article 12. 
Joint Deposits. 


Deposits in two names. 


53-146.1. Joint accounts. 
53-146.2. Trust accounts. 
53-146.3. Personal agency accounts. 


53-147. 


[Repealed. | 
Article 13. 


Conservation of Bank Assets and 


53-148. 
53-149. 
53-150. 
53-151. 
53-152. 


53-153. 


53-154. 
53-155. 


53-156. 
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Issuance of Preferred Stock. 


Provision for bank conservators; duties 
and powers. 

Examination of bank. 

Termination of conservatorship. 

Special funds for paying depositors 
and creditors ratably; new depos- 
its. 

Reorganization on agreement of depos- 
itors and stockholders. 

Segregation of recent deposits not ef- 
fective after bank turned back to 
officers; notice of turning bank 
back to officers. 

Issuance of preferred stock. 

Rights and liabilities of preferred 


stockholders. 
Term “stock” to include preferred 
stock. 
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53-157. Rights and liabilities of conservator. 
53-158. Naming of conservator not liquidation. 


Article 14. 
Banks Acting in a Fiduciary Capacity. 


53-159. Bank may act as fiduciary. 

53-159.1. Power of fiduciary or custodian to 
deposit securities in a clearing 
corporation. 

53-160. License to do business. 

53-161. Examination as to solvency. 

53-162. Certificate of solvency. 

53-163. Clerk of superior court notified of li- 
cense and revocation. 


Article 15. 


North Carolina Consumer Finance Act. 


53-164. Title. 

53-165. Definitions. 

53-166. Scope of Article; evasions; penalties; 
loans in violation of Article void. 

Expenses of supervision. 

License required; showing of conve- 
nience, advantage and financial 
responsibility; investigation of ap- 
plicants; hearings; existing busi- 
nesses; contents of license; trans- 
fer; posting. 

Application for license. 

Locations; change of ownership or 
management. 

Revocation, suspension or surrender of 
license. 

Conduct of other business in same of- 
fice. 

Maximum rate of charge; computation 
of charges; limitation on interest 
after judgment; limitation on in- 
terest after maturity of the loan. 

53-173.1 through 53-174. [Repealed.] 

53-175. Fee for returned checks. 

53-176. Optional rates, maturities 

amounts. 

53-176.1. [Repealed.] 

53-177. Recording fees. 

538-178. No further charges; no splitting con- 
tracts; certain contracts void. 

Multiple-office loan limitations. 

Limitations and prohibitions on prac- 
tices and agreements. 

Statements and information to be fur- 
nished to borrowers; power of at- 
torney or confession of judgment 
prohibited. 

Payment of loans; receipts. 

Advertising, broadcasting, etc., false or 
misleading statements. 

Securing of information; records and 
reports; allocations of expense. 


53-167. 
53-168. 


53-169. 
53-170. 


53-171. 


53-172. 


53-173. 


and 


53-179. 
53-180. 


53-181. 


53-182. 
53-183. 


53-184. 


Sec. 

53-185. Rules and regulations by Banking 
Commission and Commissioner. 

Commissioner to issue subpoenas, con- 
duct hearings, give publicity to 
investigations, etc. 

Injunctive powers; receivers. 

Review of regulations, order or act of 
Commission or Commissioner. 

Insurance. 

Loans made elsewhere. 

Businesses exempted. 


Article 16. 


Money Transmitters Act. 


Citation of Article. 

Definitions. 

License required to sell or issue 
checks; exception. 

Exemptions. 

Form and contents of license applica- 
tions. 

Investigation fee. 

Approved applicants to furnish surety 
bonds; lists of locations; cancella- 
tion of bonds. 

Requiring additional bonds; deposits 
in lieu of bonds. 

53-199.1. Required investments; permissible 

investments. 

53-200. Investigation of applicants; issuance of 
licenses. 

53-201. Minimum net worth of licensees. 

53-202. License fees. 

53-203. More than one location authorized; 
employees, agents and represen- 
tatives. 

53-203.1. Checks to bear name of issuer. 

53-204. Reporting requirements; audits. 

53-205. Exempt agents need not be listed. 

53-206. Notice of denial or revocation of li- 
cense; hearing; appeal. 

53-206.1. Rules. 

53-207. Grounds for revoking licenses. 

53-208. Violation a misdemeanor. 


Article 17. 


North Carolina Reciprocal Interstate 
Banking Act. 


53-186. 


53-187. 
53-188. 


53-189. 
53-190. 
53-191. 


53-192. 
53-193. 
53-194. 


53-195. 
53-196. 


53-197. 
53-198. 


53-199. 


53-209. Title. 

53-210. Definitions. 

53-211. Acquisitions by out-of-state bank hold- 
ing companies. 

53-212. [Repealed.] 

53-212.1. Bank agent for deposit institution 
affiliate. 

53-213. Prohibitions. 

53-214. Applicable laws, rules and regulations. 

53-215. Appeal of Commissioner’s decision. 

53-216. Periodic reports; interstate agree- 
ments. 
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53-217. Enforcement. 
53-218. Nonseverability. 


Article 17A. 
Interstate Branch Banking. 


[Repealed.] 
53-219 through 53-224.8. [Repealed.] 
Article 17B. 


Interstate Branch Banking. 
Part 1. Definitions. 
53-224.9. Definitions. 


Part 2. Interstate De Novo Branching and 
Acquisition of Branches. 


53-224.10. Purpose. 

53-224.11. Interstate branching by North 
Carolina State banks. 

53-224.12. Interstate branching by de novo en- 
try. 

53-224.13. Interstate branching through the 
acquisition of a branch. 

53-224.14. Requirement of notice and other 

. conditions. 

53-224.15. Conditions for approval. 

53-224.16. Powers. 


Part 3. Interstate Bank Mergers. 


53-224.17. Purpose. 

53-224.18. Authority of State banks to estab- 
lish interstate branches’ by 
merger. 

53-224.19. Interstate merger transactions and 
branching permitted. 

53-224.20. Notice and filing requirements. 
53-224.21. Conditions for interstate merger 
prior to June 1, 1997. 

53-224.22. Powers. 


Part 4. Supervisory Authority. 


53-224.23. Applicability of supervisory author- 
ity. 

53-224.24. Examinations; periodic reports; co- 
operative agreements; assessment 
of fees. 

53-224.25. Enforcement. 

53-224.26. Rules. 

53-224.27. Additional branches. 

53-224.28. Notice of subsequent merger or 
other change in control. 

53-224.29. Branch closings. 

53-224.30. Appeal of Commissioner’s decision. 

53-224.31. Severability. 


Article 18. 
Bank Holding Company Act of 1984. 


53-225. Title and scope. 
53-226. Definitions. 


Sec. 
53-227. Registration of bank holding compa- 
nies. 

53-227.1. Criteria for certain bank holding 
company acquisitions. 

Cease and desist. 

[Repealed. ] 

Rules. 

Appeal of Commissioner’s decision. 

Fees. 


53-228. 
53-229. 
53-230. 
53-231. 
53-232. 


Article 18A. 


North Carolina International Banking 
Act. 


53-232.1. Title and scope. 

53-232.2. Definitions. 

53-232.3. Authority to establish and operate 
federal international bank institu- 
tions, international bank 
branches, international bank 
agencies, and international repre- 
sentative offices. 

53-232.4. Application of this Chapter. 

53-232.5. Application of the North Carolina 
Business Corporation Act. 

53-232.6. Requirements for carrying on bank- 
ing business. 

53-232.7. Actions against international bank- 
ing corporations. 

53-232.8. Application for license. 

53-232.9. Effect, renewal, and revocation of 
licenses; permissible activities. 

53-232.10. Securities, etc., to be held in this 
State. 

Financial certification; restrictions 
on investments, loans, and accep- 
tances. 

Reports. 

Dissolution. 

International representative offic- 
es. 

Rules. 

Cease and desist. 

Appeal of Commissioner’s decision. 


Article 19. 


Registration of Mortgage Bankers and 
Brokers. 


53-232.11. 


53-232.12. 
53-232.13. 
53-232.14. 


53-232.15. 
53-232.16. 
53-232.17. 


53-233. 
53-234. 
53-235. 


Title and scope. 

Definitions. 

Registration requirements of mortgage 
bankers and mortgage brokers. 

Registration procedures. 

Registration by the Commissioner. 

Prohibited activities of mortgage bank- 
ers and mortgage brokers. 

Cease and desist; revocation of regis- 
tration certificate. 

Appeal of Commissioner’s decision. 

Rules and regulations. 

Fees. 


53-236. 
53-237. 
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53-239. 
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53-269. Counseling provisions. 53-298. References to ECU in contracts. 
53-270. Prohibited acts. 53-299. Application. 
53-270.1. Contracts for shared appreciation or 53-300. No application to other currency alter- 
shared value. ation. 
ARTICLE 1. 
Definitions. 


§ 53-1. “Bank,” “surplus,” “undivided profits,” and other 


words defined. 


The following definitions shall be applied to the terms used in this Chapter: 
(1) Bank. — The term “bank” shall be construed to mean any corporation, 
other than savings and loan associations, savings banks, industrial 
banks, and credit unions, receiving, soliciting or accepting money or 

its equivalent on deposit as a business. 
(la) Branch. — The term “branch” means an office of any bank in which 
deposits are received, monies are paid, and loans are made. Any of the 
functions or services authorized to be engaged in by a bank may be 


carried out in a branch. 
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(2) Demand Deposits. — The term “demand deposits” means all deposits, 
the payment of which can be legally required within 30 days. 

(3) Insolvency. — The term “insolvency” means: 

a. When a bank cannot meet its deposit liabilities as they become due 
in the regular course of business; 

b. When the actual cash market value of its assets is insufficient to 
pay its liabilities to depositors and other creditors; 

c. When its reserve shall fall under the amount required by this 
Chapter, and it shall fail to make good such reserve within 30 
days after being required to do so by the Commissioner of Banks; 
or 

d. Whenever the undivided profits and surplus shall be inadequate to 
cover losses of the bank, whereby an impairment of the capital 
stock is created. 

(3a) Limited Service Facility. — The term “limited service facility” means 
an office of a bank in which deposits are received, monies are paid, or 
other duties and functions of a teller are performed. Loan applications 
shall be taken in a limited service facility but notes may not be 
executed nor loan proceeds disbursed in a limited service facility. 

(4) Net Earnings. — The term “net earnings” means the excess of the 
gross earnings of any bank over the expenses and losses chargeable 
against such earnings during any dividend period. 

(5) Practical Banker. — The term “practical banker” means an officer or 
employee of a bank actively engaged in performing duties in manag- 
ing or supervising or assisting in managing or supervising the 
conducting of a banking business, including any such banker who is in 
a retired status from such duties. 

(6) Surplus. — The term “surplus” means a fund created pursuant to the 
provisions of this Chapter by a bank from payments by stockholders 
or from its net earnings or undivided profits which, to the amount 
specified and by any additions thereto set apart and designated as 
such, is not available for the payment of dividends, and cannot be used 
for the payment of expenses or losses so long as such bank has 
undivided profits. 

(7) Time Deposits. — The term “time deposits” means all deposits, the 
payment of which cannot be legally required within 30 days. 

(8) Undivided Profits. — The term “undivided profits” means the credit 
balance of the profit and loss account of any bank. 

(9) Unimpaired Capital Fund. — The term “unimpaired capital fund” 
means the total of the amount of unimpaired common stock, preferred 
stock, surplus, undivided profits, reserve for contingencies and other 
capital reserves (excluding accrued dividends on preferred stock and 
limited life preferred stock), mandatory convertible instruments, 
allowance for possible loan losses, and the amount of capital deben- 
tures or notes, convertible or otherwise, having an average original 
maturity of at least seven years, which have been specifically desig- 
nated as part of the bank’s unimpaired capital fund by resolution duly 
adopted by the board of directors of the bank; provided, that upon 
payment of such capital debentures or notes or upon accumulation of 
funds in a sinking fund for amortization of such debentures or notes, 
unimpaired capital fund shall be reduced by the amount of such 
payment or accumulation. The terms and conditions of any issue of or 
prepayment of capital debentures or notes must have the prior 
written approval of the Commissioner of Banks affirming that in his 
opinion such issue or prepayment is in the best interest of the 
depositors, creditors and stockholders of the bank. (1921, c. 4, s. 1; 
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Cross References. — As to definition of 
“bank” as used in the Uniform Commercial 
Code, see § 25-1-201. As to definition of “re- 
serve,” see § 53-51. As to definitions of “com- 
mercial and business paper” and “trade accep- 
tance,” see § 53-55. As to definition of “bank 
acceptances,” see § 53-56. As to definition of 
“goods,” see § 53-56. As to definition of “Federal 
Reserve Act,” “Federal Reserve Board,” “federal 
reserve banks,” and “member bank,” see § 53- 
61. As to demand deposits, see § 53-65. As to 
provisions for conversion of bank to stock asso- 
ciation, see § 54B-46. 

Editor’s Note. — In 1921 the General As- 
sembly passed an act which enlarged the 
former Corporation Commission’s powers of su- 
pervision over banks and made more specific 
regulations for the business of banking. See 
Litchfield v. Roper, 192 N.C. 202, 184 S.E. 651 
(1926). By Public Laws 1931, c. 248, all the 
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1; 1931, c. 243, s. 5; 1945, c. 743, s. 1; 1967, 
1983, c. 214, s. 1; 1985, c. 677,.s..3; 1989, 
) 


powers vested in the Corporation Commission 
with respect to banks were transferred to the 
Commissioner of Banks, and former laws relat- 
ing to banks and banking were conformably 
amended. See Blades v. Hood, 203 N.C. 56, 164 
S.E. 828 (1932). See also § 53-92 et seq. 

Session Laws 1985, c. 677, which rewrote 
subdivision (1), provided in s. 7: “The provisions 
of this act shall not apply to any institution 
chartered as a savings bank prior to the effec- 
tive date of this act and any such institution 
shall continue to be regulated and supervised 
in accordance with the laws of the State of 
North Carolina in effect prior to ratification of 
this act.” The act was ratified July 10, 1985, 
and became effective on that date. 

Legal Periodicals. — For comment on 
usury law in North Carolina, see 47 N.C.L. Rev. 
761 (1969). 


CASE NOTES 


Definition of “insolvency” is correct. 
State v. Shipman, 202 N.C. 518, 163 S.E. 657 
(1932). 

Cited in Lenoir Fin. Co. v. Currie, 254 N.C. 


129, 118 S.E.2d 543 (1961); Mutual Community 
Savs. Bank v. Boyd, 125 N.C. App. 118, 479 
S.E.2d 491 (1996). 


ARTICLE 2. 


Creation. 


§ 53-2. How incorporated. 


Any number of persons, not less than five, who may be desirous of forming 
a company and engaging in the business of establishing, maintaining, and 
operating banks of discount and deposit to be known as commercial banks, or 
operating banks engaged in doing a trust and fiduciary business, shall be 
incorporated in the manner following and in no other way; that is to say, such 
persons shall, by a certificate of incorporation under their hands and seals set 
forth: 

(1) The name of the corporation; no name shall be used already in use by 
another existing corporation organized under the laws of this State or 
of the Congress, or so nearly similar thereto as to lead to uncertainty 
or confusion. 

(2) The location of its principal office in this State. 

(3) The nature of its business, whether that of a commercial bank, trust 
company, or a combination of both such classes of business. 

(4) The amount of its authorized common capital stock, the number of 
shares into which it is divided, the par value of each share; and the 
amount of common capital stock with which it will commence busi- 
ness. The amount of capital required to charter a bank shall be 
determined as herein set forth by the Commissioner of Banks who 
shall give due consideration to (i) the population of the proposed 
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bank’s trade area, (ii) the total deposits of those depository financial 
institutions already operating in the proposed bank’s trade area, (iii) 
the economic conditions and outlook within the proposed bank’s trade 
area, (iv) the business experience and reputation of the proposed 
bank’s management, (v) the business experience and reputation of the 
proposed bank’s incorporators and proposed directors, (vi) the type 
and nature of business activities proposed to be engaged in, and (vii) 
the proposed bank’s projected deposit growth and profitability. Except 
as otherwise provided, the amount of common capital stock required 
to charter a bank shall not be less than two million dollars 
($2,000,000); provided, however, such amount of capital may be 
increased or decreased in the discretion of the Commissioner of Banks 
who, after considering the above enumerated criteria, determines that 
a greater capital requirement is necessary or that a smaller capital 
requirement will provide a sufficient capital base. In addition to the 
required capital, every bank shall have a paid in surplus of at least 
fifty percent (50%) of its common capital stock. The capital and paid in 
surplus required to charter a bank shall be exclusive of any organi- 
zational expenses. This subdivision shall not apply to banks organized 
and doing business prior to its adoption or amendment; provided, 
however, the Banking Commission is hereby authorized and directed 
to adopt rules and regulations to keep any original required minimum 


capital funds intact to the end that they remain in and with the bank 


as a protection for depositors. 


(5) The names and post-office addresses of subscribers for stock, and the 


number of shares subscribed by each; the aggregate of such subscrip- 
tions shall be the amount of the capital with which the company will 
commence business. 


(6) Period, if any, limited for the duration of the company. (1921, c. 4, s. 2; 


CrSics., 217 Ca); W927, crs Bis, 219299 cei 2s sels 1947 ch 78ls1953, c. 
1209, s. 3; 1963, c. 793, s. 2; 1967, c. 789, s. 1; 1985, c. 677, s. 4; 1989, 
c. 187, s. 2; c. 770, s. 42; 1989 (Reg. Sess., 1990), c. 1024, s. 44.) 


Cross References. — As to provision for 
branch banks, see § 53-62. 

Editor’s Note. — Session Laws 1985, c. 677, 
which amended this section, provided in s. 7: 
“The provisions of this act shall not apply to 
any institution chartered as a savings bank 
prior to the effective date of this act and any 


such institution shall continue to be regulated 
and supervised in accordance with the laws of 
the State of North Carolina in effect prior to 
ratification of this act.” The act was ratified 
July 10, 1985, and became effective on that 
date. 


CASE NOTES 


Banking corporation is wholly a crea- 
ture of statute, doing business by legislative 
grace, and the right to carry on a banking 
business through the agency of a corporation is 


a franchise which is dependent on a grant of 


corporate powers by the State. Young v. Rob- 
erts, 252 N.C. 9, 112 S.E.2d 758 (1960). 

Cited in Cocke v. Hood, 205 N.C. 832, 170 
S.E. 637 (1933). 


§ 53-3. Certificate of incorporation; how signed, proved 


and filed. 


The certificate of incorporation shall be signed by the original incorporators, 
or a majority of them, and shall be proved or acknowledged before an officer 
duly authorized under the laws of this State to take proof or acknowledgment 
of deeds, and shall be filed in the office of the Secretary of State. The Secretary 
of State shall forthwith transmit to the Commissioner of Banks a copy of said 
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certificate of incorporation, and shall not issue or record the same until duly 
authorized so to do by the Commissioner of Banks as hereinafter provided. 
(TO21) Cl4 St SSC Mss21i(b); WOSde 12435 7) 


CASE NOTES 


Suit upon Refusal to Issue Charter. — 
Where plaintiffs applied for an industrial bank 
charter, and their application was not passed 
upon by the Secretary of State on the advice 
and recommendation of the Commissioner of 
Banks, acting in accordance with § 53-4, and 
plaintiffs sued to compel the issuance of a 


disregard of law by the State officers, the com- 
plaint did not state a cause of action and was 
not sufficient as a petition for certiorari or as an 
application for mandamus. Pue v. Hood, 222 
N.C. 310, 22 S.E.2d 896 (1942). 

Cited in Young v. Roberts, 252 N.C. 9, 112 


; te ; S.E.2d 758 (1960). 
charter, alleging no capricious acts, bad faith or 


§ 53-4. Examination by Commissioner; when certification 
to be refused; review by Commission. 


Upon receipt of a copy of the certificate of incorporation of the proposed bank, 
the Commissioner of Banks shall at once examine into all the facts connected 
with the formation of such proposed corporation including its location and 
proposed stockholders, and if it appears that such corporation, if formed, will 
be lawfully entitled to commence the business of banking, the Commissioner of 
Banks shall so certify to the Secretary of State, unless upon examination and 
investigation he finds that 

(1) The proposed corporation is formed for any other than legitimate 
banking business; or 

(2) That the character, general fitness, and responsibility of the persons 
proposed as stockholders in such corporation and directors, officers, 
and other managerial officials are not such as to command the 
confidence of the community in which said bank is proposed to be 
located; or 

(3) That the probable volume of business and reasonable public demand 
in such community is not sufficient to assure and maintain the 
solvency of the new bank and of the then existing bank or banks in 
said community; or 

(4) That the name of the proposed corporation is likely to mislead the 
public as to its character or purpose; or 

(5) That the proposed name is the same as the one already adopted or 
appropriated by an existing bank in this State, or so similar thereto as 
to be likely to mislead the public. 

Upon such certification the Secretary of State shall issue and record such 
certificate of incorporation. 

Notwithstanding any other provisions of this section, the Commissioner of 
Banks shall not make the certification to the Secretary of State described 
above until he shall have ascertained that the establishment of such bank will 
meet the needs and promote the convenience of the community to be served by 
the bank. Any action taken by the Commissioner of Banks pursuant to this 
section shall be subject to review by the State Banking Commission which 
shall have the authority to approve, modify or disapprove any action taken or 
recommended by the Commissioner of Banks. (1921, c. 4, s. 4; Ex. Sess. 1921, 
c. 564s. Le. Sesn2i Megs hres 245 Seow O5a en 2097 801: 196G3SNES79S, B. 
Ly219675e2789). S22) | 
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CASE NOTES 


This section and § 53-92 are construed 
in pari materia. Young v. Roberts, 252 N.C. 9, 
112 S.E.2d 758 (1960). 

Scope of Duty and Discretion of Com- 
missioner. — The duty imposed upon and the 
discretion vested in the Commissioner of Banks 
under this section bears only upon the question 
whether certain conditions exist justifying the 
creation of the proposed bank under the terms 
and procedure laid down in the statute. His 
action and the certificate issued thereon merely 
constitute the prescribed procedure to deter- 
mine whether the franchise applied for was 
grantable under the law. Pue v. Hood, 222 N.C. 
310, 22 S.E.2d 896 (1942). 

Basis for Refusal to Issue Certificate. — 
If the certificate of incorporation complies with 
statutory requirements in all other respects, 
the authority of the Commissioner of Banks to 
refuse to issue such certificate to the Secretary 
of State must be based on a finding adverse to 
the proposed banking corporation in respect of 
one or more of the legislative standards defined 


in this section. Young v. Roberts, 252 N.C. 9, 
112 S.E.2d 758 (1960). 

Review by State Banking Commission. 
— Any decision made by the Commissioner of 
Banks in the exercise of the responsibility and 
authority conferred upon him by this section is 
subject. to review by the State Banking Com- 
mission upon application by any adversely af- 
fected interested person. Young v. Roberts, 252 
N.C. 9, 112 S.E.2d 758 (1960). 

Upon review of a decision of the Commis- 
sioner of Banks, the Commission has no au- 
thority to direct the Commissioner of Banks to 
refuse to issue a certificate of approval to a 
proposed banking corporation which is other- 
wise in compliance with statutory require- 
ments, except on a finding adverse to the pro- 
posed banking corporation in respect of one or 
more of the legislative standards defined in this 
section. Young v. Roberts, 252 N.C. 9, 112 
S.E.2d 758 (1960). 

Cited in Lenoir Fin. Co. v. Currie, 254 N.C. 
129, 118 S.E.2d 543 (1961). 


§ 53-5. Certificate of incorporation, when certified. 


Upon receipt of such certificate from the Commissioner of Banks, the 
Secretary of State shall, if said certificate of incorporation be in accordance 
with law, cause the same to be recorded in his office in a book to be kept for that 
purpose, and known as the corporation book, and he shall, upon the payment 
of the organization tax and fees, certify under his official seal two copies of the 
said certificate of incorporation and probates, one of which shall forthwith be 
recorded in the office of the register of deeds of the county where the principal 
office of said corporation in this State shall or is to be located, in a book to be 
known as the record of incorporations, and the other certified copy shall be filed 
in the office of the Commissioner of Banks, and thereupon the said persons 
shall be a body politic and corporate under the name stated in such certificate. 
The said certificate of incorporation, or a copy thereof, duly certified by the 
Secretary of State or the register of deeds of the county in which the same is 
recorded, or by the Commissioner of Banks, under their respective seals, shall 
be evidence in all courts and places, and shall, in all judicial proceedings, be 
deemed prima facie evidence of the complete organization and incorporation of 
the company purporting thereby to have been established. The charter of any 
bank which fails to complete its organization and open for business to the 
public within six months after the date of filing its certificate of incorporation 
with the Secretary of State shall be void: Provided, however, the Commissioner 
of Banks may for cause extend the limitation herein imposed. (1921, c. 4, s. 5; 
CS. ss, 21 7d): WOsiien243 vend: 19675:¢.,823.\s, 3s) 


CASE NOTES 


Six-month limitation set out in the last 
sentence of this section applies only in the 
event the “said persons” have become “a body 
politic and corporate” and the certificate of 
incorporation has been recorded and issued. 


Young v. Roberts, 252 N.C. 9, 112 S.E.2d 758 
(1960). 

Only State May Take Advantage of De- 
fect in Organization. — A defect in the orga- 
nization of a bank because of failure to begin 
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business within the specified time can be taken State for that purpose. Boyd v. Redd, 120 N.C. 
advantage of only by a direct proceeding by the 335, 27 S.E. 35 (1897). 


§ 53-6. Payment of capital stock. 


The capital stock of every bank shall be fully paid in, in cash, before it shall 
be authorized by the Commissioner of Banks to commence business and the 
full payment in cash of the capital stock shall be certified to the Commissioner 
of Banks under oath by the president, cashier, or secretary of the said bank. 
(1921, c. 4, s. 6; C.S., s. 217(e); 1927, c. 47, s. 3; 1931, c: 248, s. 5; 1989, c. 20.) 


Cross References. — As to similar provi- 
sion relating to industrial banks, see § 53-140. 


CASE NOTES 


Capital Stock Required. — This section have capital stock. Cooke v. Outland, 265 N.C. 
expressly requires that domestic banks must 601, 144 S.E.2d 835 (1965). 


§ 53-7. Statement filed before beginning business. 


Before such company shall begin the business of banking, banking and trust, 
fiduciary, or surety business, there shall be filed with the Commissioner of 
Banks a statement under oath by the president, cashier, or secretary, contain- 
ing the names of all the directors and officers, with the date of their election or 
appointment, term of office, residence, and post-office address of each, the 
amount of capital stock of which each is the owner in good faith and the 
amount of money paid in on account of the capital stock. Nothing shall be 
received in payment of capital stock but money. (1921, c. 4, s. 7; C.S., s. 217); 
1931,.c. 243;'s..5; 1989, c. 187,.s: 3.) 


§ 53-8. Authorized to begin business. 


Upon filing of such statement, the Commissioner of Banks shall examine 
into its affairs, ascertain especially the amount of money paid in on account of 
its capital, the name and place of residence of each director, the amount of 
capital stock of which each is the owner in good faith, and whether such 
corporation has complied with all the provisions of law required to entitle it to 
engage in business. If upon such examination it appears to the Commissioner 
of Banks that it is lawfully entitled to commence the business of banking, 
banking and trust, fiduciary, or surety business, he shall give to such 
corporation a certificate signed by the Commissioner of Banks, that such 
corporation has complied with all the provisions of the law required to be 
complied with, before commencing the business of banking, and that such 
corporation is authorized to commence business. (1921, c. 4, s. 8; C.S., s. 217(g); 
19S 1 Gy 243.785,54) 


§ 53-9. Transactions preliminary to beginning business. 


No such corporation shall transact any business except such as is incidental 
and necessarily preliminary to its organization until it has been authorized to 
do so by the Commissioner of Banks. (1921, c. 4, s. 9; C.S., s. 217(h); 1931, c. 
243, '8. 5.) 


§ 53-9.1. Deposit insurance. 


(a) Notwithstanding any other provision of law, no bank established under 
this Article shall engage in the business of banking without first securing 
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insurance on its deposits from the Federal Deposit Insurance Corporation or 
any successor corporation created by an act of Congress. 

(b) In order to secure deposit insurance as required by this section, a bank 
may enter into such contracts, incur such obligations, and generally do 
anything as may be necessary or appropriate in order to take advantage of any 
memberships, loans, subscriptions, contracts, grants, rights, or privileges that 
may at any time be available to banks or to their depositors, creditors, 
stockholders, conservators, receivers, or liquidators, as provided in Section 8 of 
the Federal Banking Act of 1933 (Section 12B of the Federal Reserve Act as 
amended) or in any other act or resolution of Congress, to aid, regulate, or 
safeguard banking institutions and their depositors. In order to secure deposit 
insurance as required by this section, a bank may also subscribe for and 
acquire stock, debentures, bonds, or any other securities of the Federal Deposit 
Insurance Corporation and may comply with the lawful regulations and 
requirements that may be imposed by the Federal Deposit Insurance Corpo- 
ration. (1989, c. 187, s. 4.) 


§ 53-10. Increase of capital stock. 


(a) Acorporation doing business under the provisions of this Chapter may 
increase its capital stock as provided by law for other corporations. 

(b) Abank may, with the approval of the Commissioner of Banks and by the 
vote of the holders of at least two thirds of the stock of the particular class or 
classes of stock entitled to vote on such proposal, amend its charter to 
authorize an increase in the common stock of the bank in the category of 
authorized but unissued stock in an amount not to exceed ten percent (10%) of 
the outstanding shares of such class or classes of stock and shares so 
authorized shall be deemed released from preemptive rights. Such authorized 
but unissued stock may be issued from time to time to officers or employees of 
the bank pursuant to a stock option or stock purchase plan adopted in 
accordance with this Chapter. (1921, c. 4, s. 10; C.S., s. 217G); 1965, c. 1032; 
TOG (C100, oe, te) 


§ 53-11. Decrease of capital stock. 


A corporation doing business under the provisions of this Chapter may 
reduce its capital stock in the manner provided for other corporations upon a 
vote in favor of the decrease of two thirds in interest of each class of 
stockholders with voting powers: Provided, that no bank shall reduce its 
capital stock to an amount less than the minimum required by law. Such 
reduction shall not be valid or warrant the cancellation of stock certificates 
until it has been approved by the Commissioner of Banks. Such approval shall 
not be given except upon a finding by the Commissioner of Banks that the 
security of existing creditors of the corporation will not be impaired. (1921, c. 
48s. 119'C.S.} 8? 217@);°1931, ¢)'243,8''5.) 


§ 53-12. Merger or consolidation of banks and savings 
associations. 


(a) Abank may merge, consolidate with, or transfer its assets and liabilities 
to another bank or to a savings association, or a savings association may 
transfer its assets and liabilities to a bank. Before such merger or consolidation 
or transfer shall become effective, each bank or savings association concerned 
in such merger or consolidation or transfer shall file, with the Commissioner of 
Banks, certified copies of all proceedings had by its directors and stockholders, 
or in the case of a mutual savings association, its directors and membership. 
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The proceedings of the stockholders or membership shall set forth that (i) 
holders of at least two-thirds of the stock of the bank voted in the affirmative 
on the proposition of merger or consolidation or, (ii) in the case of a stock or 
mutual savings association, such percentage of the stock or of the membership 
as the laws applicable to such institutions require, voted in the affirmative on 
the proposition of merger or consolidation. The proceedings of the stockholders 
or memberships shall also contain a complete copy of the agreement made and 
entered into between said banks or savings associations, with reference to such 
merger or consolidation or transfer. Upon the filing of the proceedings as 
required by this section, the Commissioner of Banks may make an investiga- 
tion of each bank or savings association, or both, to determine whether the 
interests of the depositors, creditors, and stockholders or members of each 
bank or savings association are protected, and if such merger or consolidation 
is in the public interest, and that such merger or consolidation or transfer is 
made for legitimate purposes. The Commissioner’s consent to or rejection of 
such merger or consolidation or transfer shall be based upon such investiga- 
tion. No merger or consolidation or transfer shall be made without the consent 
of the Commissioner of Banks. The expenses of any investigation shall be paid 
by the banks or savings associations, or both, involved in the proposed merger 
or consolidation or transfer. Notice of such merger or consolidation or transfer 
shall be published once a week for four consecutive weeks before the same is to 
become effective, at the discretion of the Commissioner of Banks, in a 
newspaper published in the county in which each of said banks or savings 
associations, or both, is located. If no newspaper is published in such county, 
then the notice shall be published in a newspaper having a general circulation 
in such county. A certified copy of the notice shall be filed with the Commis- 
sioner of Banks. In case of either transfer or merger or consolidation, the rights 
of creditors shall be preserved unimpaired and the respective companies 
deemed to be in existence to preserve such rights for a period of three years. 
For the purposes of this section, the term “savings association” shall be 
construed to include a savings and loan association or a savings bank, whether 
organized under the laws of North Carolina or the United States. 

(b) Unless otherwise required to be maintained, a bank may merge or 
otherwise consolidate into itself any subsidiary organized pursuant to G.S. 
53-47, or acquired as a part of any merger or reorganization with another bank 
or bank holding company. (1921, c. 4, s. 12; C.S., s. 217(k); 1931, c. 248, s. 5; 
1L9G6(3C, 159, S04; 1981,.¢..671,_8. 1: 1995, &. 479, s. 1.) 


Cross References. — As to liquidation of 
banks, see § 53-20. As to merger of corpora- 
tions generally, see § 55-11-01. 


CASE NOTES 


Presumption of Approval of Transac- 
tion. — Where under the provisions of this 
section a State bank transferred its assets to 
another State bank, the latter assuming the 
former’s liabilities under a consolidation agree- 
ment, it was presumed that the former Corpo- 
ration Commission had notice or knowledge of 


the transaction coming within the scope of its 
duties, and had approved the transaction. Cor- 
poration Comm’n v. Stockholders, 199 N.C. 586, 
155 S.E. 445 (1930). 

Quoted in Carolina First Nat] Bank v. 
Douglas Gallery of Homes, Ltd., 68 N.C. App. 
246, 314 S.E.2d 801 (1984). 
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§ 53-13. Merged or consolidated banks and savings asso- 
ciations deemed one bank or savings associa- 
tion. 


In case of merger or consolidation when the agreement of merger or 
consolidation is made, and a duly certified copy thereof is filed with the 
Secretary of State, together with a certified copy of the approval of the 
Commissioner of Banks to such merger or consolidation, the parties thereto, 
shall be held to be one company, possessed of the rights, privileges, powers, and 
franchises of the several companies, but subject to all the provisions of law 
under which it is created. The directors and other officers named in the 
agreement of consolidation shall serve until the first annual meeting for 
election of officers and directors, the date for which shall be named in the 
agreement. On filing such agreement, all and singular, the property and rights 
of every kind of the several companies shall thereby be transferred and vested 
in such surviving company in the case of merger or in such new company in the 
case of consolidation, and be as fully its property as they were of the companies 
parties to the agreement. (1921, c. 4, s. 18; C.S., s. 217(1); 1931, c. 248, s. 5; 
1981, ¢..671, s.2;:1995, ¢. 479, s. 2.) 


Cross References. — As to substitution ofa __ will, see § 31-19. As to fiduciary powers and 
consolidated bank as executor or trustee under liabilities of merged banks, see § 53-17. 


CASE NOTES 


Right to Enforce Claim After Merger.— merged bank’s holder status by operation of 
In a bank merger, the surviving bank or its’ law. Carolina First Nat'l] Bank v. Douglas Gal- 
transferee has the legal right to enforce aclaim lery of Homes, Ltd., 68 N.C. App. 246, 314 
because the surviving bank succeeds to the S.E.2d 801 (1984). 


§ 53-14. Reorganization. 


Whenever any bank under the laws of this State or of the United States is 
authorized to dissolve, and shall have taken the necessary steps to effect 
dissolution, or upon a national bank making application to convert to a 
State-chartered bank, it shall be lawful for a majority of the directors of such 
bank, upon authority in writing of the owners of two thirds of its capital stock, 
with the approval of the Commissioner of Banks, to execute articles of 
incorporation as provided in this Chapter, which articles, in addition to the 
requirements of law, shall further set forth the authority derived from the 
stockholders of such national bank or State bank, and upon filing the same as 
hereinbefore provided for the organization of banks, the same shall become a 
bank under the laws of this State, and thereupon all assets, real and personal, 
of the dissolved national or State bank shall by operation of law be vested in 
and become the property of such State bank, subject to all liabilities of such 
national or State bank not liquidated under the laws of the United States or 
this State before such reorganization. (1921, c. 4, s. 14; C.S., s. 217(m); 1931, 
Ch24A8 Sb E19 TOC 488" 803) 


§ 53-15: Repealed by Session Laws 1947, c. 696. 
§ 53-16. Consolidation, conversion or merger of State 
banks or trust companies with national banks. 


(a) Nothing in the law of this State shall restrict the right of a State bank or 
trust company to consolidate, convert into, or merge with a national bank. The 
action to be taken by such consolidating, converting, or merging State bank 
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and its rights and liability and those of its stockholders shall be the same as 
those prescribed by the law of the United States for national banks at the time 
of the action, except that a vote of the holders of two thirds of each class of 
voting stock of a State bank shall be required for the consolidation, conversion, 
or merger and that upon consolidation, conversion, or merger by a State bank 
with or into a national bank the rights of dissenting stockholders shall be those 
hereinafter specified. 

(b) Upon consolidation, conversion, or merger the resulting national bank 
shall be the same business as each consolidating, converting, or merging bank 
with all the property rights, powers, and duties of each consolidating, convert- 
ing, or merging bank, except as affected by the law of the United States and by 
the charter and bylaws of the resulting bank, and any reference to a 
consolidating, converting, or merging bank in any writing, whether executed or 
taking effect before or after the consolidation, conversion, or merger shall be 
deemed and taken a reference to the resulting bank if not inconsistent with the 
other provisions of such writing. 

(c) The holders of shares of the stock of a State bank which were voted 
against a consolidation, conversion, or merger into a national bank shall be 
entitled to receive their value in cash, if and when the consolidation, conver- 
sion, or merger becomes effective, upon written demand, made to the resulting 
national bank at any time within 30 days after the effective date of the 
consolidation, conversion, or merger accompanied by the surrender of the stock 
certificate or certificates. The value of such shares shall be determined as of the 
date of the stockholders’ meeting approving the consolidation, conversion, or 
merger, by three appraisers, one to be selected by the owners of two thirds of 
the dissenting shares involved, one by the board of directors of the resulting 
national bank and the third by the two so chosen. The valuation agreed upon 
by any two appraisers shall govern. If the appraisal is not completed within 90 
days after the consolidation, conversion, or merger becomes effective, the 
Comptroller of the Currency shall cause an appraisal to be made. 

(d) The amount fixed as the value of the shares of stock of the consolidating, 
converting, or merging bank at the time of the stockholders’ meeting approving 
the consolidation, conversion, or merger and the amount fixed by the appraisal 
as hereinbefore provided, where the fixed value is not accepted, shall consti- 
tute a debt of the resulting national bank. 

(e) Upon the completion of the consolidation, conversion, or merger the 
permit to operate of any consolidating, converting, or merging State bank shall 
automatically terminate. (1929, c. 148, s. 1; 1951, c. 1129, s. 1.) 


§ 53-17. Fiduciary powers and liabilities of banks or trust 
companies merging or transferring assets and 
liabilities. 

Whenever any bank, trust company, savings association, or savings bank, 
organized under the laws of North Carolina or the United States, and doing 
business in this State, shall consolidate or merge with or shall sell to and 
transfer its assets and liabilities to any other bank, trust company, savings 
association, or savings bank doing business in this State, as provided by the 
laws of North Carolina or the United States, all the then existing fiduciary 
rights, powers, duties and liabilities of such consolidating or merging or 
transferring institution, including the rights, powers, duties and liabilities as 
executor, administrator, guardian, trustee, and/or any other fiduciary capacity, 
whether under appointment by order of court, will, deed, or other instrument, 
shall, upon the effective date of such consolidation or merger or sale and 
transfer, vest in, devolve upon, and thereafter be performed by, the transferee 
institution or the consolidated or merged institution, and such latter institu- 
tion shall be deemed substituted for and shall have all the rights and powers 
of the transferring institution. (1931, c. 207; 1941, c. 80; 1995, c. 479, s. 3.) 
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Legal Periodicals. — For notes dealing 
with sale and transfer of assets, see 9 N.C.L. 
Rev. 398 (1931) and 19 N.C.L. Rev. 457 (1941). 


ART. 2. CREATION 


§53-17.1 


CASE NOTES 


Distinction is drawn between “consoli- 
dation” and “merger.” Braak v. Hobbs, 210 
N.C. 379, 186 S.E. 500 (1936). 

Consolidated Bank Succeeds to Power 
as Trustee Under Deed of Trust. — A bank, 
created as a result of a consolidation of several 
State banks, may properly exercise the power 
of sale contained in a deed of trust in which one 
of its constituent banks was named trustee, 
upon default by the trustor, since under this 


Retroactive Application of Section. — 
This section, although in form an independent 
statute, is in reality an amendment of Public 
Laws 1925, c. 77, codified as § 53-15 (now 
repealed) and former §§ 55-165 through 55- 
170, and is therefore applicable to a deed of 
trust executed prior to the enactment of this 
section and subsequent to the effective date of 
the 1925 act. Braak v. Hobbs, 210 N.C. 379, 186 
S.E. 500 (1936). 


section the consolidated bank succeeds to such 
power. Braak v. Hobbs, 210 N.C. 379, 186 S.E. 
500 (1936). 


§ 53-17.1. Supervisory acquisition of State association. 


(a) A commercial bank may be chartered under the supervisory provisions 
provided in this section and may enter into and consummate the purchase and 
assumption transaction contemplated by subdivision (1) of this subsection if: 

(1) The commercial bank proposes to purchase all or substantially all of 
the book assets and to assume all or substantially all of the book 
liabilities of an eligible State association; and 

(2) The Commissioner of Banks approves such chartering and such 
purchase and assumption pursuant to subsection (c) of this section. 

(b) A State association, as defined in G.S. 54B-4, is an eligible State 
association if it is insured by a mutual deposit guaranty association, as defined 
in Article 12, Chapter 54B of the General Statutes, which will provide financial 
assistance for a transaction authorized by this section, and if the Administra- 
tor, as defined in G.S. 54B-4, has found, pursuant to G.S. 54B-44, that such 
State association is unable to operate in a safe and sound manner. 

(c) The Commissioner of Banks shall approve the chartering of a commer- 
cial bank, and the purchase and retention by such commercial bank of all or 
substantially all of the book assets and the assumption by such commercial 
bank of all or substantially all of the book liabilities, of an eligible State 
association, pursuant to this section if: 

(1) Such commercial bank satisfies the requirements of G.S. 53-4; and 

(2) The chartering and such purchase and assumption will promote the 
public interest. 

(d) Notwithstanding any regulatory or statutory requirement or provision 
to the contrary, chartering of a commercial bank, the acquisition by such bank 
of the assets and assumption of the liabilities of an eligible State association 
and actions taken by the Commissioner of Banks pursuant to this section, are 
not subject to any notice or public hearing requirements, nor to the provisions 
of Chapter 150B of the General Statutes or any other administrative procedure 
requirements under Chapter 53 or Chapter 54B of the General Statutes, or 
otherwise, other than as stated in this section. 

(e) Notwithstanding any other provision of the General Statutes of this 
State, any bank holding company, as defined in G.S. 53-210(4), may acquire a 
commercial bank chartered pursuant to this section, and a bank holding 
company which has acquired, directly or indirectly, such a commercial bank 
may acquire a North Carolina bank or a North Carolina bank holding 
company, each as defined in G.S. 53-210, on the same terms and conditions, 
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and subject to the same regulatory requirements, as a North Carolina bank or 
North Carolina bank holding company could acquire a North Carolina bank 
holding company or a North Carolina bank. A purpose of this section is to 
remove the limitation imposed by Section 3(d) of the Bank Holding Company 
Act of 1956, as amended (12 U.S.C. § 1842(d)) on bank holding company 
acquisitions only to the extent of the limited supervisory circumstances 
provided for herein. 

(f) A bank holding company which acquires a commercial bank chartered 
pursuant to this section, and such commercial bank, shall be deemed to be a 
North Carolina bank holding company and a North Carolina bank, respec- 
tively, as defined in, and for all purposes of G.S. 53-210. 

(g) Notwithstanding any regulatory or statutory requirement or provision to 
the contrary, a commercial bank chartered pursuant to this section shall, 
except as provided in this section, be a “bank” for all purposes of Chapter 53 of 
the General Statutes. 

(h) A commercial bank that is chartered pursuant to this section shall not 
receive any deposits, or conduct any other transactions with the public, until it 
has purchased the assets and assumed the liabilities of an eligible State 
association as contemplated by this section, and has received the certificate of 
authority provided for in G.S. 53-8. 

i) No commercial bank may be chartered under this section, and no. 
purchase and assumption may be consummated in reliance upon the authority 
provided in this section, after September 30, 1986. (1985 (Reg. Sess., 1986), c. 
948, s. 1.) 


§ 53-17.2. Conversion of savings association to a State 
bank. 


(a) Any association, as defined in G.S. 54B-4, or any savings bank as defined 
in G.S. 54C-4(b), may convert to a State bank as provided in this section. As 
used in this section, the term “conversion” includes (i) a transaction in which 
a State bank assumes all or substantially all of the liabilities and purchases all 
or substantially all of the assets of an association or savings bank and (ii) any 
other transaction that results in a change of identity of an association or 
savings bank to a State bank. A transaction in which the resulting bank is a 
subsidiary or an affiliate of a bank holding company or bank which has been in 
existence for at least two years shall not be subject to the provisions of this 
section but shall be subject to the approval of the Commissioner of Banks. 

(b) Upon a majority vote of its board of directors, any association or savings 
bank may apply to the Commissioner of Banks for permission to convert to a 
bank and for certification of appropriate amendments to its certificate of 
incorporation to effect the conversion. A mutual association or savings bank 
must also convert to a stock form of organization before completing conversion 
to a bank. 

(c) The association or savings bank shall submit a plan of conversion as a 
part of the application to the Commissioner of Banks. The Commissioner of 
Banks may recommend approval of the plan of conversion with or without 
amendment. The Commissioner of Banks shall recommend approval of the 
plan of conversion if upon examination and investigation the Commissioner 
finds that: 

(1) The resulting bank will operate in a safe, sound, and prudent manner 
with adequate capital, liquidity, and earnings prospects; 

(2) The directors, officers, and other managerial officials of the association 
or savings bank are qualified by character and financial responsibility 
to control and operate in a legal and proper manner the bank proposed 
to be formed as a result of the conversion; 
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(3) The interest of the depositors, the creditors, and the public generally 
will not be jeopardized by the proposed conversion; and 

(4) The proposed name will not mislead the public as to the character or 
purpose of the resulting bank, and the proposed name is not the same 
as one already adopted or appropriated by an existing bank in this 
State or so similar as to be likely to mislead the public. 

(d) Any action taken by the Commissioner of Banks pursuant to this section 
shall be subject to review by the State Banking Commission which may 
approve, modify, or disapprove any action taken or recommended by the 
Commissioner of Banks. The State Banking Commission may promulgate 
rules to govern conversions undertaken pursuant to this section. The require- 
ments for a converting association or savings bank shall be no more stringent 
than those provided by rule or regulation applicable to other FDIC-insured 
commercial banks. The requirements for a converting association or savings 
bank shall be no less stringent than those provided by rule or regulation 
applicable to other FDIC-insured commercial banks, except as may be allowed 
during transition periods permitted by subdivisions (e)(4) and (h)(2) of this 
section. 

(e) In the absence of the promulgation of rules under subsection (d), the 
conditions to be met for approval of the application for conversion should 
include the following: 

(1) Condition. The applicant’s general condition must reflect adequate 
capital, liquidity, reserves, earnings, and asset composition necessary 
for safe and sound operation of the resulting bank. 

(2) Management. The management and the board of directors must be 
capable of supervising a sound banking operation and overseeing the 
changes that must be accomplished in the conversion from an associ- 
ation or savings bank to a bank. 

(3) Public Convenience. The Commission must determine that the con- 
version will have a positive impact on the convenience of the public 
and will not substantially reduce the services available to the public 

. in the market area. 

(4) Transition. Within a reasonable time after the effective date of the 
conversion, the resulting bank must divest itself of all assets and 
liabilities that do not conform to State banking law or rules. The 
length of this transition period shall be determined by the Commis- 
sioner and shall be specified when the application for conversion is 
approved. 

In evaluating each of these conditions, the Commission shall consider a 
comparison of the relevant financial ratios of the applicant with the average 
ratios of North Carolina banks of similar asset size. The Commission may not 
approve a conversion where the applicant presents an undue supervisory 
concern or has not been operated in a safe and sound manner. 

(f) If the State Banking Commission approves the plan of conversion, then 
the association or savings bank shall submit the plan to the stockholders or 
members as provided in subsection (g). After approval of the plan of conversion, 
the Commissioner of Banks shall supervise and monitor the conversion process 
and shall ensure that the conversion is conducted pursuant to law and the 
association’s or savings bank’s approved plan of conversion. 

(g) After lawful notice to the stockholders or members of the association or 
savings bank and full and fair disclosure of the plan of conversion, the plan 
must be approved by a majority of the total votes that stockholders or members 
of the association or savings bank are eligible and entitled to cast. The vote by 
the stockholders or members may be in person or by a proxy which has been 
executed within 45 days prior to the vote. Following the vote of the stockhold- 
ers or members, the association or savings bank shall file with the Commis- 
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sioner of Banks the results of the vote certified by an appropriate officer. The 
Commissioner of Banks shall then approve the requested conversion and the 
association or savings bank shall file with the Secretary of State amended 
articles of incorporation with the certificate of the Commissioner of Banks 
attached. The conversion to a bank shall be effective upon this filing. 

(h) The Commissioner of Banks may authorize the resulting bank to do the 
following: 

(1) Wind up any activities legally engaged in by the association or savings 
bank at the time of conversion but not permitted to State banks. 

(2) Retain for a transitional period any assets and deposit liabilities 
legally held by the association or savings bank at the effective date of 
the conversion that may not be held by State banks. 

The length, terms, and conditions of the transitional periods under subdivi- 
sions (1) and (2) are subject to the discretion of the Commissioner of Banks. | 

(i) Upon conversion of an association or savings bank to a bank, the legal 
existence of such institution does not terminate, and the resulting bank is a 
continuation of the former institution. The conversion shall be a mere change 
in identity or form of organization. All rights, liabilities, obligations, interest, 
and relations of whatever kind of the association or savings bank shall 
continue and remain in the resulting bank. Except as may be authorized 
during a transitional period by the Commissioner of Banks pursuant to 
subsection (h), a bank resulting from the conversion of an association or 
savings bank shall have only those rights, powers and duties which are 
authorized for banks by the laws of this State and the United States. All 
actions and legal proceedings to which the association or savings bank was a 
party prior to conversion shall be unaffected by the conversion and shall 
proceed as if the conversion had not taken place. (1989 (Reg. Sess., 1990), c. 
$45.-8.- 1; 1995, es 142" sy 1.) 


Cross References. — As to provisions for 
conversion of bank to stock association, see 
§ 54B-46. 
ARTICLE 3. 


Dissolution and Liquidation. 


§ 53-18. Voluntary liquidation. 


A bank may go into voluntary liquidation and be closed, and may surrender 
its charter and franchise as a corporation of this State by the affirmative votes 
of its stockholders owning two thirds of its stock, such vote to be taken at a 
meeting of the stockholders duly called by resolution of the board of directors, 
written notice of which, stating the purpose of the meeting, shall be mailed to 
each stockholder, or in case of his death, to his legal representative or heirs at 
law, addressed to his last known residence 10 days previous to the date of said 
meeting. Whenever stockholders shall by such vote at a meeting regularly 
called for the purpose, notice of which shall be given as herein provided, decide 
to liquidate such bank, a certified copy of all proceedings of the meeting at 
which said action shall have been taken, verified by the oath of the president 
and secretary, shall be transmitted to the Commissioner of Banks for his 
approval. If the Commissioner of Banks shall approve the same, he shall issue 
to the said bank, under his seal, a permit for such purpose. No such permit 
shall be issued by the Commissioner of Banks until said Commissioner of 
Banks shall be satisfied that provision has been made by such bank to satisfy 
and pay off all depositors and all creditors of such bank. If not so satisfied, the 
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Commissioner of Banks shall refuse to issue a permit, and shall be authorized 
to take possession of said bank and its assets and business, and hold the same 
and liquidate said bank in the manner provided in this Chapter. When the 
Commissioner of Banks shall approve the voluntary liquidation of a bank, the 
directors of said bank shall cause to be published in a newspaper in the county 
in which such bank is located, or if no newspaper is published in such county, 
then in a newspaper having a general circulation in such county, a notice that 
the bank is closing up its affairs and going into liquidation, and notify its 
depositors and creditors to present their claims for payment. Such notice shall 
be published once a week for four consecutive weeks. When any bank shall be 
in process of voluntary liquidation, it shall be subject to examination by the 
Commissioner of Banks, and shall furnish such reports from time to time as 
may be called for by the Commissioner of Banks. All unclaimed deposits and 
dividends remaining in the hands of such bank shall be subject to the 
provisions of Chapter 116B. Whenever the Commissioner of Banks shall 
approve it, any bank may sell and transfer to any other bank, either State bank 
or national bank, all of its assets of every kind upon such terms as may be 
agreed upon and approved by the Commissioner of Banks and by two-thirds 
vote of its board of directors. A certified copy of the minutes of any meeting at 
which such action is taken, under the oath of the president and secretary, 
together with a copy of the contract of sale and transfer, shall be filed with the 
Commissioner of Banks. Whenever voluntary liquidation shall be approved by 
the Commissioner of Banks or the sale and transfer of the assets of any bank 
shall be approved by the Commissioner of Banks, a certified copy of such 
approval under seal of the Commissioner of Banks, filed in the office of the 
Secretary of State, shall authorize the cancellation of the charter of such bank, 
subject, however, to its continued existence, as provided by this Chapter and 
the general law relative to corporations. (1921, c. 4, s. 15; C.S., s. 218(a); 1927, 
c.. 47,8. - 1929, c. 73; 1931, c. 243, s. 5; 1979, 2nd Sess., c. 1311, s. 3; 19985, c. 
129,842. 


Cross References. — As to dissolution and 
liquidation of corporations generally, see § 55- 
14-05 et seq. 


Legal Periodicals. — For article discussing 
the statutory changes made in the North Caro- 
lina banking law, see 11 N.C.L. Rev. 194 (1933). 


CASE NOTES 


Approval of Stockholders Not Necessary 
for Sale of Assets. — For a valid sale of assets 
to another bank the approval of the stockhold- 
ers of the selling bank is not required by this 
section, and the section is not invalid for that 
reason. Planters’ Sav. Bank v. Earley, 204 N.C. 
297, 168 S.E. 225 (1933). 

As to enforcement of former statutory 


liability of stockholders by purchasing 
bank, see Peoples Bank & Trust Co. ex rel. 
Wayne Nat] Bank v. Roscower, 199 N.C. 658, 
155 S.E. 560 (1930). 

Applied in Douglass v. Dawson, 190 N.C. 
458, 130 S.E. 195 (1925). 

Cited in In re LaFayette Bank & Trust Co., 
198 N.C. 783, 153 S.E. 452 (19380). 


§ 53-19. When Commissioner of Banks may take charge. 


The Commissioner of Banks may forthwith take possession of the business 
and property of any bank to which this Chapter is applicable whenever it shall 


appear that such bank: 


(1) Has violated its charter or any laws applicable thereto; 

(2) Is conducting its business in an unauthorized or unsafe manner; 

(3) Is in an unsafe or unsound condition to transact its business; 

(4) Has an impairment of its capital stock; 

(5) Has refused to pay its depositors in accordance with the terms on 
which such deposits were received, or has refused to pay its holders of 
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certificates of indebtedness or investment in accordance with the 
terms upon which such certificates of indebtedness or investment 


were sold; 


(6) Has become otherwise insolvent; 

(7) Has neglected or refused to comply with the terms of a duly issued 
lawful order of the Commissioner of Banks; 

(8) Has refused, upon proper demand, to submit its records, affairs, and 
concerns for inspection and examination of a duly appointed or 
authorized examiner of the Commissioner of Banks; 

(9) Its officers have refused to be examined upon oath regarding its 


affairs; or 


(10) Has made a voluntary assignment of its assets to trustees. 
Such banks may resume business as provided in G.S. 53-37. (1911, c. 25, s. 4; 
S. 


1921, c. 4, s. 16; C.S., ss. 218(b), 242; 1931, c. 248, s. 5; 1995, c. 129, 


Legal Periodicals. — For discussion of sec- 
tion, see 3 N.C.L. Rev. 79 (1925). 


3. 


CASE NOTES 


Bank Presumed to Have Complied with 
Prerequisites Before Resuming Opera- 
tion. — See People’s Bank v. Fidelity & Deposit 
Co., 4 F. Supp. 379 (M.D.N.C. 1933), aff’d, 72 
F.2d 932 (4th Cir. 1934). 

Disposition of Assigned Assets Where 
Assignee Bank Becomes Insolvent. — 
Where a bank assigned all its assets to another 
bank under an agreement, approved by the 
Commissioner of Banks, that the latter bank 
should pay all depositors and creditors of the 
former, but before the assignee bank had fully 


and was taken over by the Commissioner, upon 
a showing that the assets of the assignor bank 
are sufficient to pay in full all its depositors and 
creditors, the assignor bank and its depositors 
and creditors may restrain the Commissioner 
from taking possession of the assigned assets, 
and, pending the trial of the issue involving the 
value of the assigned assets, they may restrain 
the Commissioner from levying upon and col- 
lecting the statutory liability of the stockhold- 
ers of the assignor bank. Stanly Bank & Trust 
Co. v. Hood, 206 N.C. 543, 174 S.E. 503 (1934). 


discharged the agreement it became insolvent 


§ 53-20. Liquidation of banks. 


(a) When Commissioner of Banks to Take Possession. — Whenever any 
State bank shall neglect or refuse for a period of 60 days to make a report to the 
Commissioner of Banks, as he may demand, or shall, after demand under seal 
of the Commissioner of Banks, fail, neglect or refuse to comply with any of the 
rules, regulations or requirements of the State Banking Commission, or the 
provisions of the banking law, or if at any time the Commissioner of Banks 
shall find a bank subject to the supervision of the Commissioner of Banks, in 
an insolvent, unsafe or unsound condition to transact the business for which it 
was organized, or in an unsafe, or unsound condition to continue its business, 
or if such institution shall neglect or refuse to correct any irregularity which 
may be called to the attention of the president, cashier or board of directors, b 
the Commissioner of Banks, or any of his assistants, then, in either of suc 
events, the Commissioner of Banks, or any duly authorized agent of the 
Commissioner of Banks appointed under seal of the Commissioner of Banks, 
shall forthwith take possession of such bank, and all of its assets and business 
and shall retain possession thereof until such bank shall be authorized by the 
Commissioner of Banks to resume business, or its affairs shall be fully 
liquidated as herein provided, or possession thereof shall have been surren- 
dered under order of a judge of the superior court under the provisions of this 
section. 

(b) Directors May Act. — Any bank may place its assets and business under 
the control of the Commissioner of Banks for liquidation by a resolution of a 
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majority of its directors upon notice to the said Commissioner of Banks, and, 
upon taking possession of said bank, the Commissioner of Banks, or duly 
appointed agent, shall retain possession thereof until such bank shall be 
authorized by the Commissioner of Banks to resume business or until the 
affairs of said bank shall be fully liquidated as herein provided, and no bank 
shall make any general assignment for the benefit of its creditors save and 
except by surrendering possession of its assets to the Commissioner of Banks, 
as herein provided. Whenever any bank for any reason shall suspend opera- 
tions for any length of time, said bank shall, immediately upon such suspen- 
sion of operations, be deemed in the possession of the Commissioner of Banks 
and subject to liquidation hereunder. 

(c) Notice of Seizure to Court Bar to Attachment, etc.; Transfers Void. — 
When the Commissioner of Banks, or duly appointed agent, shall take 
possession of any bank under subsections (a) or (b) hereof he shall, within 48 
hours, file with the clerk of the superior court in the county where said bank 
is located, a notice of his action which shall state the reason therefor; and such 
notice shall be deemed the equivalent of a summons and complaint against 
said bank in an action in the superior court except that it shall not be 
necessary to make service thereof, and the taking possession of any bank shall 
thereupon date from the time when such authority was exercised and from and 
after such time all assets and property of such bank, of whatever nature shall 
be deemed to be in possession of the Commissioner of Banks, and the exercise 
of such authority shall operate as a bar to any attachment, or other legal 
proceeding, against such bank or its assets and, after such exercise of 
authority, no lien shall be acquired, in any manner binding or affecting any of 
the assets of such bank and every transfer or assignment made thereafter by 
such bank, or by its authority, of the whole or any part of its assets, shall be 
null and void; and the Commissioner of Banks shall be substituted in place of 
the bank in all actions in the State or federal courts, pending at the time of the 
exercise of such authority. 

(d) Notice to Banks; Corporations and Persons Holding Assets; Liens Not to 
Accrue. — On taking possession of the assets and business of any bank, the 
Commissioner of Banks, or duly appointed agent, shall forthwith give notice, 
by mail or otherwise, of such action to all banks or other persons or 
corporations holding, or having in possession, any assets of such bank. No 
bank or other person or corporation shall have a lien or charge for any 
payment, advance or clearance made, or liability incurred against any of the 
assets of said bank after possession has been taken as provided under this 
section, except as hereinafter provided. 

(e) Permission to Resume Business. — After the Commissioner of Banks has 
baron possession of any bank, such bank may resume business as provided in 

S. 53-37. 

(f) Remedy by Bank for Seizure; Answer to Notice; Injunction, etc.; Appeal. 
— Whenever any bank, of whose assets and business the Commissioner of 
Banks has taken possession as aforesaid, except where possession is taken 
under subsection (b) hereof, shall deem itself aggrieved thereby, it may, at any 
time within 10 days after the filing of the notice with the clerk of the superior 
court, file an answer to said notice and may also upon notice to the Commis- 
sioner of Banks, apply to the resident or the presiding judge of the district for 
an injunction to enjoin further proceedings by the said Commissioner of Banks, 
and the said judge may cite the said Commissioner of Banks to show cause 
within 10 days thereafter why further proceedings should not be enjoined, and 
after hearing the allegations and proof of the parties with respect to the 
condition of said bank, may dismiss such application for injunction or may 
enjoin further proceedings under this section by the Commissioner of Banks. If 
the judge shall enjoin further action of the Commissioner of Banks and permit 
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the reopening of the bank, he shall have authority to require of the bank such 
surety bond as he may deem necessary to insure its solvency, payable to the 
Commissioner of Banks for the sole benefit of the general creditors of the bank, 
and upon such terms as said judge may deem proper. Either party shall have 
the right to appeal to the Supreme Court as in other actions. 

(g) Collection of Debts and Claims; Sale or Compromise of Debts and 
Claims; Commissioner Succeeds to All Property of Bank. — Upon taking 
possession of the assets and business of any bank by the Commissioner of 
Banks, the Commissioner of Banks, or the duly appointed agent, is authorized 
to collect all money due such bank, and to do such other acts as are necessary 
to conserve its assets and property, and shall proceed to liquidate the affairs 
thereof, as hereinafter provided. The Commissioner of Banks, or the duly 
appointed agent, shall collect all debts due and claims belonging to such bank, 
by suit, if necessary; and, by motion in the pending action, and upon authority 
of an order of the presiding or resident judge of the district may sell, 
compromise or compound any bad or doubtful debt or claim, and may upon 
such order, sell the real and personal property of such bank on such terms as 
the order may provide or direct, except that, where the sale is made under 
power contained in any mortgage or lien bond or other paper wherein the title 
is retained for sale and the terms of sale set out, sale may be made under said 
authority. 

Upon taking possession of any bank under this section, the Commissioner of 
Banks and/or the duly appointed agent shall have the possession and the right 
to the possession of all the property, assets, choses in action, rights and 
privileges of the said bank, including the right to resign the trust or exercise 
the power in all mortgages, deeds of trust, and all other papers executed to 
secure the payment of money in any form in which the said bank shall have 
been named as trustee and/or pledgee, and such property rights and privileges 
shall vest in the said Commissioner and/or duly appointed liquidating agent 
absolutely, for the purpose of liquidating, and sales and conveyance of the 
same, together with any and all other incidental rights, privileges, and powers 
necessary and convenient for the enjoyment of the right of conveyance and sale 
and for the exercise of the same. Upon the motion made, the bank or any 
person interested, may be heard, but the judge hearing the motion shall enter 
his order as in his discretion will best serve the parties interested. The powers 
granted by the second preceding sentence shall be in addition to and not in 
derogation of any existing acts ratified at the 1931 session of the General 
Assembly. 

The officers and directors of any bank, or any bank that is in liquidation as 
provided by law, shall not hereafter exercise any powers herein declared to be 
vested in the North Carolina Commissioner of Banks, and/or the duly ap- 
pointed liquidating agent. 

(h) Bond of Commissioner of Banks; Surety; Condition; Minimum Penalty. 
— Upon taking possession of any bank, the Commissioner of Banks, or the duly 
appointed agent, shall execute and file a bond payable to the State of North 
Carolina, with some surety company as surety thereon, with the clerk of the 
superior court of the county where the bank is located, conditioned upon the 
faithful performance of all duties imposed by reason of the liquidation of such 
bank by the said Commissioner of Banks, or the duly appointed agent, or any 
agent or assistant assisting in the liquidation of the said bank, the penal sum 
of said bond to be fixed by order of the Commissioner of Banks, which in no case 
shall be less than five thousand dollars ($5,000). Any person interested, by 
motion in the pending action, shall be heard by the resident or presiding judge 
as to the sufficiency of the bond; the judge hearing the motion may thereupon 
fix the bond; provided, that where such bank under this section is taken 
possession of by the Commissioner of Banks, he may, in his discretion with the 
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approval of the State Banking Commission, appoint as his agent with the 
powers, duties and responsibilities of such agent under this section, the 
Federal Deposit Insurance Corporation or any corporation or agency estab- 
lished under and by virtue of the laws of the United States of America which 
is established for the purposes for which the said Federal Deposit Insurance 
Corporation was created under the Banking Act of 1933, enacted by Congress; 
and provided further that such appointment may be made when and only when 
the liabilities of such bank to its depositors are insured by said corporation or 
agency, either in whole or in part. In the event of such appointment such 
corporation or agency, with the approval of the Commissioner of Banks, may 
serve as such agent without giving the bond required under all other 
circumstances in this subsection. Also, in the event of such appointment, the 
Commissioner of Banks shall thereafter be forever relieved from any and all 
responsibility and liability in respect to the liquidation of such bank. 

(i) Inventory Necessary. — Within 30 days after the filing of the notice of the 
taking possession of any bank in the office of the clerk of the superior court, the 
Commissioner of Banks, or the duly appointed agent, shall make and state an 
inventory of the assets and liabilities of the said bank, and shall file one copy 
thereof with the clerk of the superior court in the pending action and shall keep 
one copy on file in the said bank. Such inventory shall be open for inspection 
during the usual banking hours, provided, that nothing herein shall require 
said bank to remain open unnecessarily. 

(j) Notice and Time for Filing Claims; Copies Mailed. — Notice shall be 
given by advertisement once a week for four consecutive weeks in a newspaper 
published in said county; if no newspaper is published in said county, then in 
some newspaper having a general circulation in said county, calling on all 
persons who may have claims against the bank to present the same to the 
Commissioner of Banks at the office of the bank, and within the time to be 
specified in the notice, not less, however, than 90 days from the date of the first 
publication. A copy of this notice shall be mailed to all persons whose names 
appear as creditors upon the books of the bank. Affidavit by the Commissioner 
of Banks, or agent mailing the notice, to the effect that said notice was mailed 
shall be conclusive evidence thereof. 

(k) Power to Reject Claims; Notice; Affidavit of Service; Action on Claim. — 
If the Commissioner of Banks, or the duly appointed agent, doubts the justice 
and validity of any claim or deposit, he may reject the same and serve notice 
of such rejection upon the claimant or depositor, either personally or by 
registered mail, and an affidavit of the service of such notice shall be filed in 
the office of the clerk of the superior court in the pending action, and shall be 
conclusive evidence of such notice. Any action or suit upon such claim so 
rejected must be brought by the claimant against the Commissioner of Banks 
in the proper court of the county in which the bank is located within 90 days 
after such service, or the same shall be barred. Objections to any claim or 
deposit not rejected by the Commissioner of Banks, or the duly appointed 
agent, may be made by any person interested by filing such objection in the 
pending action and by serving a copy thereof on the Commissioner of Banks, or 
duly appointed agent, and the Commissioner of Banks or duly appointed agent, 
after investigation, shall either allow such objection and reject the claim or 
deposit, or disallow the objection. If the objection is not allowed and the claim 
or deposit not rejected, the Commissioner of Banks or the duly appointed 
agent, shall file a notice to this effect in the pending action; and within 10 days 
thereafter, the person filing objection by motion in the pending action, a copy 
of which notice shall be served upon the person whose claim or deposit is 
objected to, may present to the court the question of the validity of said claim 
or deposit; and the questions of law and issues of fact shall thereupon be 
determined as in other civil actions. 


501 


$53-20 CH. 53. BANKS §$53-20 


(1) List of Claims Presented and Deposits; Copies; Proviso. — Upon the 
expiration of the time fixed for presentation of claims, the Commissioner of 
Banks, or the duly appointed agent, shall make a full and complete list of the 
claims presented and of the deposits as shown, including and specifying any 
claims or deposits which have been rejected by him, and shall file one copy in 
the office of the clerk of the superior court in the pending action, and shall keep 
one copy on file with the inventory in the office of the bank for examination. 
Any indebtedness against any bank which has been established or recognized 
as a valid liability of said bank before it went into liquidation, for which no 
claimant has filed claim, and/or any liability for which claim has been filed and 
disapproved, shall be listed in the office of the clerk of the superior court of the 
county in which the bank is located, by the liquidating agent, and the 
dividends accruing thereto shall be paid into the said office and shall be held 
for a period of three months after said liquidation is completed, and shall then 
be paid to the escheator of the State Treasurer. Any claim which may be 
presented after the expiration of the time fixed for the presentation of claims 
in the notice hereinbefore provided shall, if allowed, share pro rata in the 
distribution only of those assets of the bank in the hands of the Commissioner 
of Banks, and undistributed at the time the claim is presented: Provided, that 
when it is made to appear to the judge of the superior court, resident or 
presiding in the county, that the claim could not have been filed within said 
period, said judge may permit those creditors or depositors who subsequently 
file their claim to share as other creditors. 

(m) Declaration of Dividends; Order of Preference in Distribution. — At any 
time after the expiration of the date fixed by the Commissioner of Banks, or the 
duly appointed agent, for the presentation of claims against the bank, and from 
time to time thereafter, the Commissioner of Banks, out of the funds in his 
hands, after the payment of expenses and priorities, may declare and pay 
dividends to the depositors and other creditors of such bank in the order now 
or hereafter provided by law; and a dividend shall be declared when and as 
often as the funds on hand subject to the payment of dividends shall be 
sufficient to pay ten per centum (10%) of all claims entitled to share in such 
dividends. In paying dividends and calculating the same, all disputed claims 
and deposits shall be taken into account, but no dividend shall be paid upon 
such disputed claims and deposits until the same shall have been finally 
determined. The following shall be the order and preference in the distribution 
of the assets of any bank liquidated hereunder: 

(1) Taxes and fees due the Commissioner of Banks for examination or 
other services; 

(2) Wages and salaries due officers and employees of the bank, for a period 
of not more than four months; 

(3) Expenses of liquidation; 

(4) Certified checks and cashier’s checks in the hands of a third party as 
a holder for value and the amounts due on collections made and 
unremitted for or for which final actual payment has not been made 
by the bank; 

(5) Amounts due creditors other than stockholders. 

The word “asset” used herein shall not be deemed to include bailments or 
other property to which such bank has no title. Provided, that when any bank, 
or any officer, clerk, or agent thereof, receives by mail, express or otherwise, a 
check, bill of exchange, order to remit, note, or draft for collection, with request 
that remittance be made therefor, the charging of such item to the account of 
the drawer, acceptor, indorser, or maker thereof, or collecting any such item 
from any bank or other party, and failing to remit therefor, or the nonpayment 
of a check sent in payment therefor, shall create a lien in favor of the owner of 
such item on the assets of such bank making the collection, and shall attach 
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from the date of the charge, entry or collection of any such funds. A statement 
of all dividends paid shall be filed in the office of the clerk of the superior court 
in the pending action, and said statements shall show the expenses deducted 
and the disputed claims and deposits considered in determining said dividend. 

(n) Deposit of Funds Collected. — All funds collected by the Commissioner 
of Banks, in liquidating any bank, shall be deposited from time to time in such 
bank or banks as may be selected by him, and shall be subject to the check of 
the Commissioner of Banks. The payment of interest on the net average of such 
sums on deposit shall be controlled by the Governor and Council of State, who 
shall have full power and authority to determine for what periods of time 
payment of interest on such deposits shall or shall not be required, and to fix 
the rate of interest to be paid thereon. 

(o) Employment of Local Attorneys; Expert Accountants and Other Experts; 
Compensation. — The Commissioner of Banks, for the purpose of liquidating 
‘banks as herein provided, shall employ such liquidating agents, competent 
local attorneys, accountants and clerks as may be necessary to properly 
liquidate and distribute the assets of said bank, and shall fix the compensation 
for all such agents, attorneys, accountants and clerks, and shall pay the same 
out of the funds derived from the liquidation of the assets of said bank: 
Provided, that all expenditure for the purpose herein provided shall be 
approved by the resident or presiding judge in the pending action at such time 
as the same may be reported, and such charges shall be a proper charge and 
lien on the assets of such bank until paid. 

(p) Unclaimed Dividends Held in Trust. — The unclaimed dividends re- 
maining in the hands of the Commissioner of Banks for six months after the 
order for final distributions shall be held in trust for the several depositors and 
creditors of the liquidated bank; and the money so held by him shall be paid 
over to the persons respectively entitled thereto as and when satisfactory 
evidence of their right to the same is furnished. In case of doubtful or 
conflicting claims the Commissioner of Banks shall have authority to apply to 
the superior court of the county, by motion in the pending action, for an order 
from the resident or presiding judge of the superior court directing the 
payment of the moneys so claimed. When issues of fact are raised by said 
motion, the same may, upon request of any claimant, be submitted to the jury 
for determination as other issues of fact are determined. The interest earned 
on the unclaimed dividend so held shall be applied toward defraying the 
expenses incurred in the distribution of such unclaimed dividends. The 
balance of interest, if any, shall be deposited and held as other funds of the 
banking department to the credit of the Commissioner of Banks. After the 
Commissioner of Banks has held the unclaimed dividends held in trust by him 
under the provisions of this statute for the several depositors and creditors of 
the liquidated bank for a period of 10 years, he is hereby given the authority 
to pay the principal amount of such unclaimed dividends to the State 
Treasurer, to be held by the State Treasurer without liability for profit or 
interest until a just claim therefor shall be preferred by the parties entitled 
thereto. Upon payment of the said unclaimed dividends to the State Treasurer, 
me Sak Soria of Banks shall be fully discharged from all further liability 
therefor. 

(q) Report by Commissioner of Banks. — If the assets of any bank when 
fully collected by the Commissioner of Banks are not more than sufficient to 
pay the depositors and creditors of said bank, the Commissioner of Banks after 
he shall have fully distributed as herein provided the sums so collected, then 
he shall cause to be filed in the office of the clerk of the superior court in the 
pending action a full and complete report of all his transactions in said 
liquidation; and the filing of such report shall act as a full and complete 
discharge of the Commissioner of Banks from all further liabilities by reason 
of the liquidation of the bank. 
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(r) Action by Commissioner of Banks after Full Settlement. — Whenever 
the Commissioner of Banks shall have paid all the expenses of liquidation and 
shall have paid to each and every depositor and creditor of such bank, whose 
claims shall have been duly proven and allowed, the full amount of such 
claims, and shall have made proper provision for unclaimed and unpaid 
deposits and disputed claims and deposits, and shall have in hand other assets 
of said bank, he shall call a meeting of the stockholders of said bank by giving 
notice thereof by publication once a week for four consecutive weeks in a 
newspaper published in said county, or if no newspaper is published in said 
county, then in a newspaper having general circulation in said county, and by 
mailing a copy of such notice to each stockholder addressed to him at his 
address as the same shall appear upon the books of the bank. Affidavit of the 
officer mailing the notice herein required and of the printer as to the 
publication shall be conclusive evidence of notice hereunder. At such meeting 
any stockholders may be represented by proxy and the stockholders shall elect, 
by a majority vote of the stock present, an agent or agents who shall be 
authorized to receive from the Commissioner of Banks all the assets of said 
bank then remaining in his hands; and the Commissioner of Banks shall cause 
to be transferred and delivered to the said agent, or agents, all such assets of 
said bank. The Commissioner of Banks shall thereupon cause to be filed in the 
office of the clerk of the superior court in the pending actions a full and 
complete report of all his transactions, showing the assets of said bank so 
transferred, together with the name of the agent or agents receipting for the 
same; and the filing of such report shall act as a full and complete discharge of 
the Commissioner of Banks from all further liabilities by reason of the 
liquidation of the bank. Such agent, or agents, shall convert the assets coming 
into his hands, or their hands, into cash, and shall make distribution to the 
stockholders of said bank as herein provided. Said agent, or agents, shall file 
semiannually a report of all transactions with the superior court of the county 
in which the bank is located, and with the Commissioner of Banks, and shall 
be allowed for such services such fees not in excess of five percent (5%), as may 
be fixed by the court. In case of death, removal or refusal to act, of any agent 
or agents elected by the stockholders, the Commissioner of Banks shall, upon 
report of such action on the part of such agent or agents to the superior court 
of the county in which the bank is located, turn over to said superior court for 
the stockholders of said bank, all the remaining assets of the bank, file his 
report and be discharged from any and all further liability to the stockholders 
as herein provided. Said assets, when turned over to the superior court 
hereunder, shall remain in the hands of the superior court until such time as, 
by order of court or by action of the stockholders, distribution shall be provided 
for. 

(s) Annual Report of Commissioner of Banks; Items in Report of. — The 
Commissioner of Banks shall file, as a part of his annual report to the 
Governor, a list of the names of the banks so taken possession of and 
liquidated; and the Commissioner of Banks shall, from time to time, compile 
and make available for public inspection, reports showing the condition of each 
and all the banks so taken possession of; and the annual report of the 
Commissioner of Banks shall show the sum of unclaimed and unpaid deposits, 
with respect to each bank and shall show all depositories of all sums coming 
into the hands of the Commissioner of Banks under the provisions of this 
section. 

(t) Compensation of Commissioner of Banks. — The Commissioner of 
Banks, for his services rendered in connection with the liquidation of banks 
hereunder, shall be entitled to actual expenses incurred in connection with the 
liquidation of each bank, including therein a reasonable sum for the time of the 
bank examiners and other agents of the Commissioner of Banks, which 
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expenses shall be a prior lien on the assets of such bank so liquidated until paid 
in full; and the Commissioner of Banks shall have authority to prescribe 
reasonable rules and regulations for fixing such expenses. 

(u) Exclusive Methods of Liquidation. — No bank created under the 
Banking Act or the Industrial Banking Act, and under the supervision of the 
Commissioner of Banks, shall be liquidated in any other way or manner than 
that provided herein. 

(v) Application of Act. — The applicable provisions of this section as enacted 
by Chapter 113 of the Public Laws of 1927 shall apply to all banks which on 
March 7, 1927, have suspended operations or are in the process of liquidation 
but for which no permanent receiver has been appointed by the court. 

(w) Liquidation by Commissioner of Banks of All Banks in Receivership 
Required. — On and after the first day of January, 1936, the provisions of this 
section shall apply to all banks included in the definition or classification of 
banking institutions under this Chapter, and/or any amendment thereto, 
which at said time shall be in receivership in the State courts; and the said 
banks shall be liquidated exclusively in accordance with the provisions of this 
section and by said Banking Commissioner. The liquidation of said banks shall 
be made strictly in accordance with the terms of this section and the words 
“competent local attorneys,” as set forth in subsection (0) of this section shall be 
defined to be any attorney or attorneys resident of the county in which the 
bank is being liquidated. 

(x) Unlocated Depositor. — Any funds due a known but unlocated person 
shall be disposed in accordance with Chapter 116B of the General Statutes, 
except. where the provisions of this Chapter specifically provide otherwise. 
(OZ ei 4368 1E8G:8 6. 2186e)p'1927%, cil 138Hd931s 64243):5) Scers8hy 405; 
TOSS co. 75;87 2075463 19385): Bhiyos...4 fe22381 9s) Mee 2k 1999 4er 911947; 
c. 621, s. 1; 1971, c. 1135, s. 4; 1979, 2nd Sess., c. 1311, s. 4; 1991, c. 677, s. 1; 
1995, c. 129, ss. 4, 5.) 


Local Modification. — Buncombe: 1933, c. 
27; Rutherford: 1933, c. 567. 

Cross References. — As to conditions upon 
which closed banks may reopen, see § 53-37. As 
to escheats generally, see § 116B-1 et seq. 

Legal Periodicals. — For brief discussion of 
the 1947 amendment, which added the last two 


sentences to subsection (p), and other provi- 
sions relating to escheats, see 25 N.C.L. Rev. 
421 (1947) and 26 N.C.L. Rev. 110 (1948). 

For comment on escheat of intangible prop- 
erty, see 2 Wake Forest Intra. L. Rev. 100 
(1966). 


CASE NOTES 


I. General Consideration. 
II. What Constitutes Assets. 
II. Filing of Claims. 
IV. Distribution of Assets and Preferences. 


I. GENERAL CONSIDERATION. 


Bank taken over by the Commissioner 
continues as a legal entity. It is not dissolved 
and does not cease to exist, but its powers are 
exercised by the Commissioner for the purpose 
of converting the assets, paying its liabilities, 
and distributing the surplus, if any, among the 
stockholders. People’s Bank vy. Fidelity & De- 
posit Co., 4 F. Supp. 379 (M.D.N.C. 1933), aff’d, 
72 F.2d 932 (4th Cir. 1934). 

Allowing Bank Officers to Continue 
Management Where Insolvency Imminent. 
— Among other powers conferred by statute, 


the Corporation Commission (now Commis- 
sioner of Banks) may, without taking posses- 
sion of the business and property of a State 
bank, upon its appearing to be in imminent 
danger of insolvency, direct upon what condi- 
tions its officers may continue in its manage- 
ment and control, and thus avoid losses to 
depositors, creditors, and stockholders, neces- 
sarily incident to the closing of its doors. Taylor 
v. Everett, 188 N.C. 247, 124 S.E. 316 (1924), 
cited in People’s Bank v. Fidelity & Deposit Co., 
4 F. Supp. 379 (M.D.N.C. 1938), aff'd, 72 F.2d 
932 (4th Cir. 1934). 
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Commissioner as Chancery Receiver. — 
The functions of the Commissioner of Banks 
are not limited to the provisions of this section, 
and the courts of equity have inherent power to 
permit him to exercise the functions of a chan- 
cery receiver in matters which are not inconsis- 
tent with his statutory duties. Blades v. Hood, 
203 N.C. 56, 164 S.E. 828 (1932). 

The Commissioner acts as a receiver under 
the inherent power of the court only in matters 
which are not provided for by statute, and his 
powers and duties in the collection and distri- 
bution of the assets of an insolvent bank are 
derived from the statute. Hoft v. Mohn, 215 
N.C. 397, 2 S.E.2d 23 (1939). 

Commissioner acts in a capacity equiv- 
alent to a receiver in taking over the assets of 
an insolvent bank, and in such capacity he 
represents the depositors and other creditors in 
the collection and distribution of the assets of 
the bank. Hood v. North Carolina Bank & Trust 
Co., 209 N.C. 367, 184 S.E. 51 (1936). 

Commissioner as_ Representative of 
Bank. — Although the ultimate purpose of the 
collection of assets is for the benefit of the 
creditors and others entitled to final distribu- 
tion, and in this sense the Commissioner un- 
doubtedly represents them, yet, in the collec- 
tion of specific items of debt, in a more technical 
sense he must be held to represent the bank to 
whose rights and privileges he has succeeded 
and which he exercises. He can assert no 
greater right than that of the bank against any 
debtor, nor can he avoid any defense which 
might not be made against the bank. In this 
respect, he is pro hac vice the bank. The pay- 
ment by him of a judgment against the bank, 
out of its funds, has the same effect as it would 
have had if paid by the bank, and an assign- 
ment to him has the force and effect of an 
assignment to the bank. Hoft v. Mohn, 215 N.C. 
397, 2 S8:B.2d 23°(1939). 

Vesting of Title to Assets in Receiver. — 
Upon the appointment of a receiver under the 
statute, whether voluntary or by act of the 
Corporation Commission (now the Commis- 
sioner of Banks), the title to all the bank’s 
assets vests in the receiver to be administered 
for the benefit of its depositors, etc., alike. 
Douglass v. Dawson, 190 N.C. 458, 130 S.E. 195 
(1925). 

Proceeds of Sale of Bank’s Property 
Cannot Be Paid to New Bank. — The court 
having jurisdiction is without power to autho- 
rize the sale of an insolvent bank’s property 
under an agreement that the purchasers orga- 
nize another bank and pay the purchase price 
to the newly-organized bank for distribution to 
the creditors and depositors, and thus relieve 
the Corporation Commission (now Commis- 
sioner of Banks) of its duty to collect and 
distribute the assets. In re LaFayette Bank & 
Trust Co., 198 N.C. 788, 153 S.E. 452 (1930). 
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Section Does Not Affect Jurisdiction to 
Restrain Commissioner. — The jurisdiction 
of the superior courts of this State to restrain 
the Commissioner of Banks, is not affected by 
this section. The Commissioner is an adminis- 
trative officer of the State, and in the perfor- 
mance of his duties as prescribed by statute, is 
subject to the jurisdiction of the superior 
courts, in the exercise of their equitable juris- 
diction. Stanly Bank & Trust Co. v. Hood, 206 
N.C. 548, 174 S.E. 503 (1934); Hood v. Burrus, 
207 N.C. 560, 178 S.E. 362 (1935). 

When the Commissioner is made a party, 
he succeeds to the rights of the bank in the 
litigation pending and comes into the pending 
case for the purpose of protecting the rights of 
creditors in the recovery, not for the purpose of 
asserting a new and independent cause of ac- 
tion. Fidelity & Deposit Co. v. People’s Bank, 72 
F.2d 932 (4th Cir. 1934), cert. denied, 293 U.S. 
627, 55 S. Ct. 348, 79 L. Ed. 714 (1935). 

No new cause of action is created where 
Commissioner is made a party to a previ- 
ous action by the bank on its cashier’s fidel- 
ity bond. See People’s Bank v. Fidelity & De- 
posit Co., 4 F. Supp. 379 (M.D.N.C. 1933), aff'd, 
72 F.2d 932 (4th Cir. 1934). 

Venue. — In determining residence for pur- 
poses of venue, the personal residence of the 
Commissioner of Banks controls, in the absence 
of statute. Hartford Accident & Indem. Co. v. 
Hood, 225 N.C. 361, 34 S.E.2d 204 (1945). 

An action on a note by the Commissioner of 
Banks and the liquidating agent, etc., is prop- 
erly brought in the county in which the insol- 
vent bank is situate and of which the liquidat- 
ing agent is a resident, and defendant’s motion 
for change of venue to the county of their 
residence is properly refused. Hood v. Progres- 
sive Stores, 209 N.C. 36, 182 S.E. 694 (1935). 

Action by Creditor Challenging Disposi- 
tion of Assets. — A bank creditor may not 
maintain an action to interfere with the dispo- 
sition of its assets by the Commissioner in the 
absence of any allegation of fraud, bad faith, or 
neglect on the part of the Commissioner, and a 
showing that a greater return would result 
from the disposition of the assets as contended 
for by the creditor. In re Hood, 208 N.C. 509, 
181 S.E. 621 (1935). 

Action to Recover for Wrongful Act of 
Officers and Directors. — Where the wrong- 
ful act of officers and directors is a breach of 
their duty to the bank, resulting in loss to the 
bank, the damages recoverable are assets of the 
bank. Upon its insolvency and upon the ap- 
pointment of a receiver for the liquidation of 
the bank, such receiver, in the first instance, 
may alone maintain the action to recover the 
damages, as assets of the bank, to be adminis- 
tered by him for the benefit of all its depositors, 
creditors or stockholders. Bane v. Powell, 192 
N.C. 387, 135 S.E. 118 (1926). 
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Order authorizing the Commissioner to 
sell a stock assessment judgment affected 
only the Commissioner and whoever purchased 
by virtue thereof, and so far as the stockholder 
against whom it was taken was concerned, the 
order was res inter alios acta. In re Hood, 208 
N.C. 509, 181 S.E. 621 (1935). 

Applied in Dixie Mercerizing Co. v. Hood, 
207 N.C. 135, 176 S.E. 285 (1934); Williams v. 
Hood, 207 N.C. 737, 178 S.E. 669 (1935); In re 
Champion Bank & Trust Co., 207 N.C. 802, 178 
S.E. 555 (1935); In re Hood, 208 N.C. 509, 181 
S.E. 621 (1935); Hood v. Hewitt, 209 N.C. 810, 
185 S.E. 161 (1936). 

Cited in Underwood v. Hood, 205 N.C. 399, 
171S.E. 364 (1933); State v. Davidson, 205 N.C. 
735, 172 S.E. 489 (1934); Pritchard v. Hood, 205 
N.C. 790, 172 S.E. 485 (1934); Edgerton v. 
Hood, 205 N.C. 816, 172 S.E. 481 (1934); In re 
Central Bank & Trust Co., 205 N.C. 822, 172 
S.E. 484 (1934); In re Bank of Murphy, 205 N.C. 
840, 172 S.E. 181 (1934); Hood v. Mitchell, 206 
N.C. 156, 173 S.E. 61 (1934); Hood v. Johnson, 
208 N.C. 77, 178 S.E. 855 (1935); Hood v. Elder 
Motor Co., 209 N.C. 308, 183 S.E. 529 (1936); In 
re United Bank & Trust Co., 209 N.C. 389, 184 
S.E. 64 (1936); Hood v. Clark, 211 N.C. 693, 191 
S.E. 732 (1937); Windley v. Lupton, 212 N.C. 
167, 193 S.E. 213 (1937); Briley v. Crouch, 115 
F.2d 443 (4th Cir. 1940). 


II. WHAT CONSTITUTES ASSETS. 


“Assets” Defined. — The term “assets” is 
broad enough to cover anything available to 
pay the bank’s creditors. Hill v. Smathers, 173 
N.C. 642, 92 S.E. 607 (1917). 

Right of Action Against Officers and Di- 
rectors as Asset. — The right of action by the 
receiver of an insolvent bank for loss or depre- 
ciation of the bank’s assets, due to the willful or 
negligent failure of its officers and directors to 
perform their official duties, is one enforceable 
for the benefit of the bank as well as for its 
creditors, and such liability of the officers and 
directors is an asset of the bank. Corporation 
Comm’n v. Merchants Bank & Trust Co., 193 
Ni@S113713618:E. 36271927): 

Recoverable Damages as Assets. — 
Where the wrongful act of officers and directors 
is a breach of their duty to the bank, resulting 
in loss to the bank, the damages recoverable 
are assets of the bank. Bane v. Powell, 192 N.C. 
387, 135.5.E, 118 (1926). 


Ill. FILING OF CLAIMS. 


When Claim Not Barred by Elapsing of 
90-Day Period. — In an action against the 
statutory receiver of an insolvent bank to re- 
cover bonds held by the bank for safekeeping, 
where the agent of the receiver advised plain- 
tiffs that no claim was necessary for the bonds, 
and the defendant (receiver) contended that, 
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under this section, the claim was barred for 
failure to bring suit within 90 days after the 
time designated for presenting claims, or in 90 
days after the claim was presented and disal- 
lowed upon notice to plaintiffs, plaintiffs were 
not “creditors” or “claimants” within the mean- 
ing of this section and therefore it was not 
applicable to the action, and further, even con- 
ceding it was applicable, it would be inequita- 
ble and unconscionable for defendant to be 
allowed to set same up as a defense. Bright v. 
Hood, 214 N.C. 410, 199 S.E. 630 (1938). 


IV. DISTRIBUTION OF ASSETS AND 
PREFERENCES. 


Taxes on Bank Property Constitute Pre- 
ferred Claim. — Where a bank, owning the 
land upon which the bank building was situate, 
closed its doors and the Commissioner of Banks 
took possession for purposes of liquidation and 
at the time of closing there was an outstanding 
mortgage, all of which was unpaid and in 
default and county and town taxes were duly 
assessed and subsequently the mortgagee duly 
exercised the power of sale and became the 
purchaser of the property, the bank, the mort- 
gagor, was the real owner and it was liable for 
taxes unpaid at the time of the sale. Such taxes 
constitute a preferred claim against the assets 
of the insolvent bank. Hood v. McGill, 206 N.C. 
83, 173 S.E. 20 (1934). 

Purchaser of Bank Draft or Check Not 
Entitled to Preference. — The purchase of a 
bank draft, a cashier’s check, or a certified 
check creates the relation of debtor and creditor 
between the bank and the purchaser, and the 
purchaser is not entitled to a preference over 
other general creditors of the bank from which 
it was purchased. Great Atl. & Pac. Tea Co. v. 
Hood, 205 N.C. 318, 171 S.E. 344 (1933). 

If a depositor in a bank takes a cashier’s 
check for his deposit, and thereafter surrenders 
the cashier’s check, purchasing with the pro- 
ceeds a draft for the purchase price of certain 
bonds, and the bank is closed before the draft is 
paid, such transaction does not constitute a 
preference as defined by this section. In re 
Bank of Pender, 204 N.C. 1438, 167 S.E. 561 
(1933). 

No Preference to Check or Draft on An- 
other Bank. — Where a check was purchased 
from a bank, which a few days later became 
insolvent and the bank on which the check was 
drawn refused to honor it, the purchaser could 
not claim a preference under this section. Great 
Atl. & Pac. Tea Co. v. Hood, 205 N.C. 318, 171 
S.E. 344 (1933). 

Nor Where Draft Sent to Drawee Bank 
for Collection Not Charged to Drawer’s 
Account. — Where a depositor drew a draft on 
his local bank against a general deposit and the 
payee forwarded the draft to the drawee bank 
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for collection and it was returned with notice of 
the bank’s insolvency, it was held that the 
drawer’s claim was not entitled to a statutory 
preference under this section for the reason 
that the bank did not charge the draft to the 
account of the drawer; and if the bank’s failure 
to return the draft within 24 hours after its 
receipt by mail implied an acceptance under 
the provisions of former §§ 25-143 and 25-144, 
such acceptance did not ipso facto create a 
preference. Lamb v. Hood, 205 N.C. 409, 171 
S.E. 359 (1933). 

Nor Where Cashier’s Check Issued but 
Proceeds Not Yet Remitted. — Where a bank 
debits an account with the amount of a check 
drawn by the depositor and issues its cashier’s 
check for the amount but the bank is placed in 
a receiver’s hands before remitting the pro- 
ceeds to a third person, as instructed to do by 
the depositor, the cashier’s check does not con- 
stitute a preference as defined by this section. 
Board of Educ. v. Hood, 204 N.C. 353, 168 S.E. 
522 (1933). 

No Preference in Assets of Failed Col- 
lecting Bank. — Where a certificate of deposit 
sent by an insurance company to a national 
bank for collection was used in clearance, a 
draft for the balance on the clearance transac- 
tion being received by the bank and its draft 
being sent to the company for the amount 
collected on the certificate; and the clearance 
draft not being paid, the collecting bank 
stopped payment on its draft and subsequently 
became insolvent, as did the other bank to the 
clearance transaction; and the collecting bank’s 
receiver filed claim with the receiver of the 
other bank for the amount of the clearance 
draft, which was paid in full as a preferred 
claim under subsection (m) of this section; a 
debtor and creditor relationship in regard to 
the certificate arose between the insurance 
company and the collecting bank, and the com- 
pany’s successor was not entitled to a prefer- 
ence in the distribution of the collecting bank’s 
assets. Citizens Nat] Bank v. Fidelity & Cas. 
Co., 86 F.2d 4 (4th Cir. 1986), cert. denied, 299 
U.SH612)57. S) Cty315 81 i Bd 45241937); 
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Words “or otherwise” in the proviso in 
subsection (m) of this section, are to be con- 
strued in connection with the other parts of 
subsection (m), meaning any mode of transpor- 
tation analogous to those specified in subsec- 
tion (m), requiring “remitting” or “sending” the 
money to the payee of the check. Morecock v. 
Hood, 202 N.C. 321, 162 S.E. 730 (19382). 

Lien Under Subsection (m) Not Applica- 
ble to Solvent Banks. — The proviso of sub- 
section (m) of this section, relating to lien for 
amount of check, etc., collected and not remit- 
ted for, was not intended to apply to solvent 
banks. Spradlin v. Royal Mfg. Co., 73 F.2d 776 
(4th Cir. 1934). 

Nor to National Banks. — The proviso in 
subsection (m) of this section relating to the 
distribution of the assets of insolvent banks has 
no application to the assets of national banks. 
The National Banking Act provides how the 
assets of insolvent national banks shall be 
distributed, and state statutes cannot affect 
this distribution. Spradlin v. Royal Mfg. Co., 73 
F.2d 776 (4th Cir. 1934). 

Where a national bank received a draft for 
collection and remitted therefor a draft drawn 
on one of its correspondents, but failed before 
this draft could be paid, the owner of the draft 
collected had no lien on the assets of the insol- 
vent bank in the hands of the receiver. There 
was no augmentation of the assets of the bank 
as a result of the collection, but merely a 
shifting of credits, and consequently no basis 
for the declaration of a tract. Spradlin v. Royal 
Mfg. Co., 73 F.2d 776 (4th Cir. 1934). 

Check Presented over Counter Not 
Within Proviso. — Where a depositor pre- 
sented his check for payment over the counter . 
of a bank, which charged his account with the 
amount thereof and gave him a draft drawn on 
another bank, which was returned unpaid, he 
was not entitled to a preference in the assets of 
the bank drawing the draft, the transaction not 
coming within the proviso in subsection (m), as 
the check was not received by mail, express, or 
otherwise. Morecock v. Hood, 202 N.C. 321, 162 
S.E. 730 (1932). 


§ 58-21. Sale of stocks of defunct banks validated. 


All private sales of stocks in resident corporations, joint stock companies and 
limited partnerships, made prior to March 20, 1935, by the Commissioner of 
Banks or a duly appointed agent in the course of the liquidation of a defunct 
bank, where such sale was made by and with the approval of a liquidation 
board duly selected by the creditors and stockholders of such bank and upon 
authority of an order of the presiding or resident judge of the district in which 
the principal office of such bank was located, are hereby in all respects 
validated, ratified and confirmed. (1935, c. 113.) 
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§ 53-22. Statute relating to receivers applicable to insol- 
vent banks. 


The provisions of G.S. 1-507.1 through 1-507.11, both inclusive, relating to 
receivers, when not inconsistent with the provisions of G.S. 53-20, shall apply 
to liquidation of insolvent banks. (1921, c. 4, s. 19; 1923, c. 148, s. 4; C.S., s. 
21862): 1934, C..2103,1955,.¢,.13,41,8. 4.) 


CASE NOTES 


Cited in Douglass v. Dawson, 190 N.C. 458, 56, 164 S.E. 828 (1932); Hoft v. Mohn, 215 N.C. 
130 S.E. 195 (1925); Blades v. Hood, 203 N.C. 397, 2 S.E.2d 23 (1939). 


§ 53-23. Disposition of books, records, etc. 


All books, papers, and records of a bank which has been finally liquidated 
shall be deposited by the receiver in the office of the clerk of the superior court 
for the county in which the office of such bank is located, or in such other place 
as in his judgment will provide for the proper safekeeping and protection of 
such books, papers, and records. The books, papers, and records herein 
referred to shall be held subject to the orders of the Commissioner of Banks 
and the clerk of the superior court for the county in which such bank was 
lochted: (1921)%e, (433206. 5s. 218) 1931 ee. 243) 3°52) 


§ 53-24. Destruction of records of liquidated insolvent 
banks. 


After the expiration of 10 years from the date of filing in the office of the clerk 
of the superior court of a final order approving the liquidation by the banking 
department of any insolvent bank and the delivery to the clerk or into his 
custody of the records of such bank, the said records may be destroyed by the 
clerk of the superior court holding said records by burning the same in the 
presence of the register of deeds and the sheriff of said county, who shall join 
with the clerk in the execution of a certificate as to the destruction of said 
records. The certificate shall be filed by the clerk in the court records of the 
liquidation of the bank whose records are thus destroyed. 

After 10 years from the filing by the Commissioner of Banks of a final report 
of liquidation of any insolvent bank, the said Commissioner, by and with the 
consent of the State Banking Commission or its successor, may destroy by 
burning the records of any insolvent bank held in the Department of the 
Commissioner of Banks in connection with the liquidation of such bank: 
Provided, that in connection with any unpaid dividends the Commissioner of 
Banks shall preserve the deposit ledger or other evidence of indebtedness of 
the bank with reference to the unpaid dividend until the dividend shall have 
been paid. 

Nothing in this section shall be construed to authorize the destruction by the 
clerk of the superior court of any county or by the Commissioner of Banks of 
any of the formal records of liquidation, nor shall the Commissioner of Banks 
have authority under this section to destroy any of the records made in his 
Cae anh reference to the liquidation of any insolvent bank. (1939, c. 91, s. 1; 
c. 135. 


§ 53-25. Trust terminated on insolvency of trustee bank. 


Whenever any bank or trust company created under the laws of this State, 
which has heretofore been, or shall hereafter be, appointed trustee in any 
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indenture, deed of trust or other instrument of like character, executed to 
secure the payment of any bonds, notes or other evidences of indebtedness, has 
been or shall be by reason of insolvency, or for any other cause provided by law, 
taken over for liquidation by the Commissioner of Banks of this State or by any 
other legally constituted authority, the powers and duties of such bank or trust 
company as trustee in any such instrument shall, upon the entry of an order 
of the clerk of the superior court appointing a successor trustee, upon a petition 
as hereinafter provided, immediately cease and determine. (1931, c. 250, s. 1.) 


§ 53-26. Petition for new trustee; service upon parties 
interested. 


In all cases of such insolvency and liquidation mentioned in G.S. 53-25, the 
clerk of the superior court of any county in which such indenture, deed of trust 
or other instrument of like character is recorded shall, upon the verified 
petition of any person interested in any such trust, either as trustee, benefi- 
ciary or otherwise, which interest shall be set out in said petition, enter an 
order directing service on all interested parties either personally or by the 
publication in a newspaper published in the county, or if no newspaper is 
published in the county where such application is made, then in a newspaper 
having a general circulation in such county, of a notice directed to all persons 
concerned, commanding and requiring all persons having any interest in said 
trust, to be and appear at his office at a day designated in said order and notice, 
not less than 30 days from the date thereof, and show cause why a new trustee 
shall not be appointed. (1931, c. 250, s. 2; 1995, c. 129, s. 6.) 


§ 53-27. Publication and contents of notice. 


Such notice shall be published in the manner required by law for service of 
summons by publication, and shall set forth the names of the parties to the 
indenture, deed of trust or other such instrument, the date thereof, and the 
place or places where the same is recorded. (1931, c. 250, s. 3.) 


§ 53-28. Appointment where no objection made. 


If, upon the day fixed in said notice, no person shall appear and object to the 
appointment of a substitute trustee, the clerk shall, upon such terms as he 
deems advisable to the best interest of all parties, appoint some competent 
person, or corporation authorized to act as such, substitute trustee, who shall 
be vested with and shall exercise all the powers conferred upon the trustee 
named in said instrument. (1931, c. 250, s. 4.) 


§ 53-29. Hearing where objection made; appeal from or- 
der. 
If objection shall be made to the appointment of a new trustee, the clerk shall 


hear and determine the matter, and from his decision an appeal may be 
prosecuted as in case of special proceedings generally. (1931, c. 250, s. 5.) 


§ 53-30. Registration of final order. 


The final order of appointment of such new trustees shall be certified by the 
clerk of the superior court in which such order is entered and shall be recorded 
in the office of the register of deeds in the county or counties in which the 
instrument under which such appointment has been made is recorded, and a 
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minute of the same shall be entered by the register of deeds on the margin of 
the record where said original instrument is recorded. (1931, c. 250, s. 6.) 


§ 53-31. Petition and order applicable to all instruments 
involved. 


The petition and the order appointing such new trustee may include and 
relate and apply to any number of indentures, deeds of trust or other 
instruments, wherein the same trustee is named. (19381, c. 250, s. 7.) 


§ 53-32. Additional remedy. 


Sections 53-25 to 53-31 shall be in addition to and not in substitution for any 
other remedy provided by law. (1931, c. 250, s. 8.) 


‘Legal Periodicals. — For discussion of this 
section and other remedies, see 9 N.C.L. Rev. 
403 (1931). 


§ 53-33. Validation of acts of officers of insolvent banks as 
trustees in deeds of trust. 


Whenever any State bank, prior to January 1, 1931, shall have become 
insolvent and its assets and business been placed in the hands of the 
Commissioner of Banks or taken control of by the Commissioner of Banks for 
liquidation, and the board of directors of said bank shall have thereafter by 
resolution authorized or directed the officers of said bank or some of them to 
perform or exercise in the name of the bank as trustee any power or duty of 
such bank as trustee under any deed in trust to it recorded in any county in 
this State, provided said resolution was passed prior to the eleventh day of 
May, 1931, the performance or exercise of any such power or duty heretofore or 
hereafter by any officer or officers so authorized shall be effective and binding 
on all parties concerned as the act of such bank as trustee as aforesaid, to the 
same extent and in the same manner as if such bank had not become insolvent 
and its assets and business had not been placed in the hands of the 
Commissioner of Banks or taken control of by the Commissioner of Banks for 
liquidation. (1931, c. 403.) 


Editor’s Note. — Pursuant to Session Laws _ been substituted for “Corporation Commission” 
1931, c. 243, s. 5, “Commissioner of Banks” has in four places. See § 53-92. 


§ 53-34. Validation of sales by Commissioner of Banks 
under mortgages, etc., giving banks power of 
sale. 


Whenever it appears that either the Commissioner of Banks or any liqui- 
dating agent appointed pursuant to the provisions of G.S. 53-20, has under- 
taken to exercise the power of sale set up in any mortgage, deed of trust, or 
other written instrument for the security of the payment of money in which 
any bank then in liquidation was named trustee, the said acts including the 
acts of resigning the trust, of the Commissioner of Banks and/or liquidating 
agent appointed as aforesaid, are hereby validated and declared to be of the 
same force and effect as if done by the bank named as trustee in the mortgage, 
deed of trust, or other instrument. (1931, c. 132.) 
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Editor’s Note. — This section appears to 
have been intended to overcome the effect of 
Mitchell v. Shuford, 200 N.C. 321, 156 S.E. 513 
(1931). In view, however, of this case, and of 
Booth v. Hairston, 193 N.C. 278, 136 S.E. 879 
(1927), rehearing denied, 195 N.C. 8, 141 S.E. 
480 (1928), doubt has been cast upon the con- 
stitutionality of the validating act. It is be- 
lieved, however, that the facts of the situation 
aimed at by the validating act can be distin- 
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et seq., and in the 1931 amendment to § 53-20, 
subsection (g). 

Pursuant to Session Laws 1931, c. 2438, s. 5, 
“Commissioner of Banks” has been substituted 
for “North Carolina Corporation Commission, 
the chief State bank examiner” and for “North 
Carolina Corporation Commission and/or chief 
State bank examiner.” See § 53-92. 

Legal Periodicals. — For discussion of sec- 
tion, see 9 N.C.L. Rev. 401 (1931). 


guished. The future policy is stated in § 53-25 


§ 53-35. Foreclosures and execution of deeds by Commis- 
sioner of Banks validated. 


Whereas, the Commissioner of Banks, created by Chapter 248 of the Public 
Laws of 1931, was given general supervision over the banks of this State; and 

Whereas, the Commissioner of Banks, under authority of Chapter 385 of the 
Public Laws of 1931, succeeded to all the property of banks in liquidation, 
including fiduciary powers under the mortgages and deeds of trust; and 

Whereas, the Commissioner of Banks, in his own name and in the name of 
a number of conservators or liquidating agents of banks in the process of 
liquidation under his supervision, has foreclosed a large number of deeds of 
trust in which such banks were the named trustee, and has executed under the 
powers contained therein a large number of trustee’s deeds under authority 
thereof: Now, therefore, all the deeds and acts of the Commissioner of Banks 
and/or conservators or liquidating agents of such banks in the process of 
liquidation, as in the preamble to this section described, are hereby in all 
respects ratified, validated and confirmed. 

This section shall not affect litigation pending April 3, 1939. (1939, c. 368.) 


§ 53-36. Commissioner to report to Secretary of State cer- 
tain matters relative to liquidation of closed 
banks; publication. 


The Commissioner of Banks of the State of North Carolina shall on or before 
the first day of June, 1933, and on the first day of January and July of each 
year thereafter file with the Secretary of the State of North Carolina a report 
showing all banks under liquidation in the State of North Carolina, and the 
names of any and all auditors together with the amounts paid to them for 
auditing each of said banks, and the names of any and all attorneys employed 
in connection with the liquidation of said banks together with the amount paid 
or contracted to be paid to each of said attorneys. If any attorney has been 
employed on a fee contingent upon recovery said report must state in 
substance the contract. 

Within five days from the receipt of said report the Secretary of the State of 
North Carolina shall cause same to be published one time in some newspaper 
published in each county in which a bank or banks are under liquidation, if 
there be a newspaper published in said county. If not, the Secretary of the State 
of North Carolina shall cause a copy of said report to be posted at the 
courthouse door in said county. (1933, c. 483.) 
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ARTICLE 4. 
Reopening of Closed Banks. 


§ 53-37. Conditions under which banks may reopen. 


Whenever the Commissioner of Banks has taken in possession any bank, 
such bank may, with the consent of the Commissioner of Banks, resume 
business upon such terms and conditions as may be approved by the State 
Banking Commission. When such banks have been taken in possession under 
the provisions of G.S. 53-20, subsections (a) or (b), such conditions shall be fully 
stated in writing and a copy thereof shall be filed with the clerk of the superior 
court in the action required to be commenced in such cases against said bank 
under the provisions of G.S. 53-20, subsection (c): Provided, however, no bank 
or banking institution which has been taken in possession by the Commis- 
sioner of Banks under the provisions of the State banking laws shall be 
reopened to receive deposits or for the transaction of a banking business unless 
and until: 

(1) The bank has been completely restored to solvency; 

(2) The capital stock, if impaired, has been entirely restored in cash; or 

(3) It shall clearly appear to the Commissioner of Banks that such bank 
may be reopened with safety to the public and such reopening is 
necessary to serve the business interests of the community. (1921, c. 4, 
s. 16; C.S;,’s. 218(q); 1927, c. 118, s: 1; 1931, ¢.-243; s. 5;'c. 388, 's. 1; 
T9389 cPOT S12" 19955C) 129, 872) 


§ 53-38. Certain contracts not affected. 


Nothing in G.S. 53-37 shall impair or affect any contracts made by banks and 
depositors of banks reopened prior to May 12, 1931, under the permission of 
the State Banking Department. (1931, c. 388, s. 4.) 


~ Cross References. — As to when Commis- 
sioner may take charge, see § 53-19. As to 
liquidation, see § 53-20. 


CASE NOTES 


_ Applied in Taylor v. Everett, 188 N.C. 247, 
124 S.E. 316 (1924). 


ARTICLE 5. 
Stockholders. 


§ 53-39. New State banks to set up surplus fund. 


The common stockholders of any bank organized after March 17, 1938, 
under the laws of the State of North Carolina shall pay in, in cash, a surplus 
fund equal to fifty per centum (50%) of its common capital stock before the 
ae shall be authorized to commence business. (19338, c. 159, s. 2; 1935, c. 79, 
s. 1. 
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Legal Periodicals. — For discussion of this 
section, see 11 N.C.L. Rev. 200 (1933) and 13 
N.C.L. Rev. 91 (1935). 


§ 53-40. Executors, trustees, etc., not personally liable. 


Persons holding stock as executors, administrators, guardians, or trustees 
shall not personally be subject to any liabilities as stockholders, but the estate 
and funds in their hands shall be liable in like manner and to the same extent 
as the testator, intestate, ward, or person interested in such trust fund would 
be if ane and competent to hold stock in his own name. (1921, c. 4, s. 23; C.S., 
Ss. 219(c); 


CASE NOTES 


This section extends to every trust rela- 
tion, however created, and attaches liability to 
the estate and funds in the hands of the trustee. 
Hood v. North Carolina Bank & Trust Co., 209 
N.C. 367, 184 S.E. 51 (1936). 

Exemption Limited to Express and Ac- 
tive Trusts. — This section refers not only to 
trustees appointed by will, or by order of a court 
or of a judge, but to any trust relation, however 
created. But the exemption is limited to cases of 
express and active trusts, where there is a 
probability of some estate to respond to the 
liability. American Trust Co. v. Jenkins, 193 
N.C. 761, 138 S.H. 139 (1927). 

Former Statutory Liability of Stock- 
holders Abolished. — Public Laws 1935, c. 
99, amending C. S. § 219(a), abolished the 
former statutory liability of stockholders in the 
banks of this State. Fidelity Sec. Co. v. Hight, 
211 N.C. 117, 189 S.E. 174 (1987); Hood v. 
Richardson Realty, 211 N.C. 582, 191 S.E. 410 
(1937). 


Liability of Bank Trustee to Trust Estate 
Cannot Be Set Off Against Liability of 
Estate. — The liability of a bank trustee to the 
trust estate for its negligence could not be set 
up as a counterclaim or setoff against the 
former statutory liability (abolished by Public 
Laws 1935, c. 99) of the estate upon the insol- 
vency of the bank. In re United Bank & Trust 
Co., 209 N.C. 389, 184 S.E. 64 (1936). 

Assignee of Judgment Against Executor 
as Such Not Entitled to Set Up Personal 
Liability of Executor. — The assignment of a 
judgment against an executor in his represen- 
tative capacity for a stock assessment made on 
shares of stock of a bank in liquidation trans- 
fers only the rights of the assignor of the 
judgment in his status of judgment creditor and 
not his personal rights not incident to such 
status. The assignee is not entitled to set up the 
personal liability of the executor. Jones v. 
Franklin’s Estate, 209 N.C. 585, 183 S.E. 732 
(1936). 


§ 53-41. Stock sold if subscription unpaid. 


Whenever any stockholder, or his assignee, fails to pay any installment on 
the stock, when the same is required by law to be paid, the directors of the 
bank shall sell the stock of such delinquent stockholder at public or private 
sale, as they may deem best, having first given the delinquent stockholder 20 
days’ notice, personally or by mail, at his last known address. If no party can 
be found who will pay for such stock the amount due thereon to the bank with 
any additional indebtedness of such stockholder to the bank, the amount 
previously paid shall be forfeited to the bank, and such stock shall be sold, as 
the directors may order, within 30 days of the time of such forfeiture, and if not 
sold, it shall be canceled and deducted from the capital stock of the bank. 
(1924 C4 46.20; Corsi 219(e)s) 


§ 53-42. Impairment of capital; assessments, etc. 


The Commissioner of Banks shall notify every bank whose capital shall have 
become impaired from losses or any other cause, and the surplus and 
undivided profits of such bank are insufficient to make good such impairment, 
to make the impairment good within 60 days of such notice by an assessment 
upon the stockholders thereof, and it shall be the duty of the officers and 
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directors of the bank receiving such notice to immediately call a special 
meeting of the stockholders for the purpose of making an assessment upon its 
stockholders sufficient to cover the impairment of the capital, payable in cash, 
at which meeting such assessment shall be made: Provided, that such bank 
may reduce its capital to the extent of the impairment, as provided in G.S. 
53-11. If any stockholder of such bank neglects or refuses to pay such 
assessment as herein provided, it shall be the duty of the board of directors to 
cause a sufficient amount of the capital stock of such stockholder or stockhold- 
ers to be sold at public auction, upon 30 days’ notice given by posting such 
notice of sale in the office of the bank and by publishing such notice in a 
newspaper in the county where the bank is located, and if none therein, a 
newspaper having general circulation in the county in which the bank is 
located, to make good the deficiency, and the balance, if any, shall be returned 
to the delinquent shareholder or shareholders. If any such bank shall fail to 
cause to be paid in such deficiency in its capital stock for three months after 
receiving such notice from the Commissioner of Banks, the Commissioner of 
Banks may forthwith take possession of the property and business of such 
bank until its affairs be finally liquidated as provided by law. A sale of stock, as 
provided in this section, shall effect an absolute cancellation of the outstanding 
certificate or certificates evidencing the stock so sold, and shall make the 
certificate null and void, and a new certificate shall be issued by the bank to the 
purchaser of such stock. (Ex. Sess. 1921, c. 56, s. 3; C.S., s. 219(f); 1925, c. 117; 
I931, c.-243, 8. 531959, c. 157; 1995 Ver129. s'8.) 


Cross References. — As to the amount of 
reserve required, see §§ 53-50 and 53-51. 


CASE NOTES 


Similarity to Former Federal Act. — This 
section is substantially similar to the former 
Nationally Banking Act, 6 Federal Statutes 
Annotated § 5205, which was designed princi- 
pally for the purpose of strengthening banks 
whose capital had become impaired. Elon 
Banking & Trust Co. v. Burke, 189 N.C. 69, 126 
S.E. 163 (1925). 

“Payable in Cash” Construed. — The ex- 
pression “payable in cash” merely means that 
the account is presently due, and its payment 
may be presently enforced, but only by the 
methods the statute specifies. Elon Banking & 
Trust Co. v. Burke, 189 N.C. 69, 126 S.E. 163 
(1925). 


Retroactive Application of Provisions 
for Assessment Against Stockholders Un- 
constitutional. — The act of 1925, amending 
this section by providing for personal liability of 
stockholders for the amount by which the sale 
of their stock failed to realize a sum sufficient to 
pay the assessment, provided a new remedy, 
and to permit the bank to maintain the action 
against a stockholder who purchased his stock 
prior to the enactment of the amendment of 
1925 would violate due process of law, and 
would impair the obligations of the contract, 
and hence the act of 1925 cannot be given 
retroactive effect. Bank of Pinehurst v. Derby, 
218 N.C. 6538, 12 S.E.2d 260 (1940). 


§ 53-42.1. Change in bank control or management. 


(a)(1) No person shall acquire voting stock of any bank or bank holding 
company, as defined in section 2 of the Bank Holding Company Act of 
1956 as amended, which will result in a change in the control of the 
bank or bank holding company unless the Commissioner of Banks 
shall have approved the proposed acquisition. 

(2) Written application for the proposed change in control of a bank or 
bank holding company must be filed with the Commissioner of Banks 
in such form as he may prescribe and contain such information as he 
may require at least 60 days prior to effective date of the proposed 
acquisition. The Commissioner of Banks shall approve the proposed 
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sear of control, unless upon examination and investigation he finds 
that 

a. The character, competence, general fitness, experience or integrity 
of any acquiring person or of any of the proposed management 
personnel shows that it would not be in the interest of the 
depositors of the bank, or in the interest of the public to permit 
such person to control the bank or bank holding company; or 

b. The financial condition of any acquiring person is such as might 
jeopardize the financial stability of the bank or bank holding 
company or prejudice the interests of the depositors of the bank. 

All information contained in any application or report filed under 
this section and all information produced by examination and inves- 
tigation of any application or report by the Commissioner of Banks 
shall be confidential and not available for public inspection. 

(3) The provisions of this subsection shall not apply to the following 
transactions: 

a. The acquisition of bank shares or assets which is subject to 
approval under section 3 of the Bank Holding Company Act as 
amended (12 U.S.C. 1842); 

b. The acquisition of shares of a bank holding company as defined by 
section 2 of the Bank Holding Company Act as amended (12 
U.S.C. 1841) which bank holding company has a national bank as 
its principal banking subsidiary; 

c. The acquisition of shares in connection with securing, collecting, or 
satisfying a debt previously contracted in good faith; 

d. The acquisition of shares by will or through intestate succession; 
and 

e. The acquisition of shares by gift, unless such gift is made for the 
purpose of circumventing this section. 

In the event of an acquisition of shares which is exempted by c, d, or 

e above, the person acquiring the shares shall report the transaction 

to the Commissioner of Banks within 30 days after the acquisition. 

The report shall contain such information and be in such form as the 

Commissioner shall request and prescribe. 

(4) As used in this section the following terms shall have the following 
meanings: 

a. “Control” means the possession, directly or indirectly, of the power 
to direct or cause the direction of the management and policy of 
the bank or bank holding company, or ownership of as much as 
ten percent (10%) of the outstanding voting stock in a bank or 
bank holding company; and 

b. “Person” means an individual or a corporation, partnership, trust, 
association, joint venture, pool, syndicate, sole proprietorship, 
unincorporated organization or any other form of entity not 
specifically listed herein. 

(b) Whenever a loan or loans are made by a bank, which loan or loans are, 
or are to be, secured by ten percent (10%) or more of the voting stock of a bank, 
the president or other chief executive officer of the bank which makes the loan 
or loans shall report such fact to the Commissioner of Banks within 24 hours 
after obtaining knowledge of such loan or loans, except when the borrower has 
been the owner of record of the stock for a period of one year or more, or the 
stock is of a newly organized bank prior to its opening. The report shall show 
the identity of borrower, the name of the bank issuing the stock securing the 
loan, the number of shares securing the loan and the amount of the loan or 
loans, and this report shall be in addition to any report that may be required 
pursuant to other provisions of law. 
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(c) Repealed by Session Laws 1981, c. 671, s. 6. 

(d) Each bank shall report to the Commissioner of Banks within 24 hours 
any changes in chief executive officers or directors, including in its report a 
statement of the past and current business and professional affiliations of new 
chief executive officers or directors. (1967, c. 789, s. 5; 1981, c. 671, ss. 3-6.) 


Legal Periodicals. — For survey of 1981 
commercial law, see 60 N.C.L. Rev. 1238 (1982). 


CASE NOTES 


Applied in Citicorp v. Currie, 75 N.C. App. 
312, 330 S.E.2d 635 (1985). 


ARTICLE 6. 


Powers and Duties. 


§ 53-43. General powers. 


In addition to the powers conferred by law upon private corporations, banks 
shall have the power: 
(1) To exercise by its board of directors, or duly authorized officers and 
agents, subject to law, all such powers as shall be necessary to carry 
on the business of banking, by discounting and negotiating promis- 
sory notes, drafts, bills of exchange, and other evidences of indebted- 
ness, by receiving deposits, by buying and selling exchange, coin, and 
bullion, and by loaning money on personal security or real and 
personal property. Such corporation at the time of making loans may 
not take and receive interest or discounts in advance where the 
effective rates of interest or discounts collected shall exceed the 
maximum rates of interest provided under this section, G.S. 24-1.1 
and 24-1.2 if such interest or discount had not been collected in 
advance. 
(2) To adopt regulations for the government of the corporation not 
inconsistent with the Constitution and laws of this State. 
(3) To purchase, hold, and convey real estate for the following purposes: 
a. Such as shall be necessary for the convenient transaction of its 
business, including furniture and fixtures, with its banking 
offices and other spaces to rent as a source of income, which 
investment shall not exceed fifty percent (50%) of its unimpaired 
capital fund: Provided, that this fifty percent (50%) limitation 
shall not apply to banking houses, furniture and fixtures leased 
for the purposes set forth in this subdivision. Provided, further, 
that if any bank shall demonstrate to the satisfaction of the 
Commissioner of Banks that an investment of more than fifty 
percent (50%) of its unimpaired capital fund in its banking 
houses, furniture and fixtures, would promote the convenience of 
the general public in transacting its banking business and would 
not adversely affect the financial stability of the bank, the 
Commissioner of Banks may, in his discretion, authorize any 
bank to invest more than fifty percent (50%) of its unimpaired 
capital fund in its banking houses, furniture and fixtures. 

b. Such as is mortgaged to it in good faith by way of security for loans 
made or moneys due to such banks. 
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c. Such as has been purchased at sales upon foreclosures of mort- 
gages and deeds of trust held or owned by it, or on judgments or 
decrees obtained and rendered for debts due to it, or in settle- 
ments affecting security of such debts. All real property referred 
to in this subdivision shall be sold by such bank within five years 
after it is acquired unless, upon application by the board of 
directors, the Commissioner of Banks extends the time within 
which such sale shall be made. Any and all powers and privileges 
heretofore granted and given to any person, firm, or corporation 
doing a banking business in connection with a fiduciary and 
insurance business, or the right to deal to any extent in real 
estate, inconsistent with this Chapter, are hereby repealed. 

(4) Nothing contained in this section shall be deemed to authorize 
banking corporations to engage in the business of dealing in invest- 
ment securities: Provided, however, that the term “dealing in invest- 
ment securities” as used herein, shall not be deemed to include the 
purchasing and selling of securities without recourse, solely upon 
order, and for the account of, customers; and provided further, that. 
“investment securities,” as used herein, shall not be deemed to include 
obligations of the United States, or general obligations of any state or 
of any political subdivision thereof, or of cities, towns, or other 
corporate municipalities of any state or obligations issued under 
authority of the Federal Farm Loan Act, as amended, or issued by the 
federal home loan banks or the Home Owner’s Loan Corporation. 

Any provision in conflict with this subdivision contained in the 
articles of incorporation heretofore issued to any banking corporation 
is hereby revoked. 

(5) Repealed by Session Laws 1989, c. 187, s. 5. 

(6) Maintain separate departments and deposit in its commercial depart- 
ment to the credit of its trust department all uninvested fiduciary 
funds of cash and secure, under rules and regulations of the State 
Banking Commission, all such deposits in the name of the trust 
department whether in consolidated deposits or for separate fiduciary 
accounts, by segregating and delivering to the trust department such 
securities as may be eligible for the investment of the sinking funds of 
the State of North Carolina, equal in market value to such deposited 
funds, or readily marketable commercial bonds having not less than a 
recognized “A” rating equal to one hundred and twenty-five per 
centum (125%) of such deposits. Such securities shall be held by the 
trust department as security for the full payment or repayment of all 
such deposits, and shall be kept separate and apart from other assets 
of the trust department. Until all of such deposits shall have been 
accounted for to the trust department or to the individual fiduciary 
accounts, no creditor of the bank shall have any claim or right to such 
security. When fiduciary funds are deposited by the trust department 
in the commercial department of the bank, the deposit thereof shall 
not be deemed to constitute a use of such funds in the general business 
of the bank and the bank in such instance shall not be liable for 
interest on such funds. To the extent and in the amount such deposits 
may be insured by the Federal Deposit Insurance Corporation, the 
amount of security required for such deposits by this section may be 
reduced. 

The Banking Commission shall have power to make such rules and 
regulations as it may deem necessary for the enforcement of the 
provisions of the preceding paragraph, and such authority shall exist 
and is hereby conferred under the general authority heretofore 
conferred upon said Commission as well as by this paragraph. 
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(7) To issue, advise and confirm letters of credit authorizing the benefi- 
ciaries thereof to draw upon the institution or its correspondents. 

(8) To receive money for transmission. 

(9) To become a member of a clearinghouse association and to pledge 
assets Se pare for its qualification. 


(10) To provi 


e for the performance of bank service corporation services, 


such as data processing services and bookkeeping, subject to such 
rules and regulations as may be adopted by the State Banking 
Commission. (1921, c. 4, s. 26; 1923, c. 148, s. 5; C.S., s. 220(a); Ex. 
wess. 1924; ¢. 67; 1925) ec: 279; 1927, '¢247,'s. 5; 1931, 'c. 243, s. 5; 1933, 
ce, 303; 1935, ¢c. 81, s. 1;’¢..82;° 1937,.c. 154;.1941;.¢: 77; 19438, c. 234; 
1955, c. 590; 1961, c. 954; 1967, c. 789, s. 6; 1969, c. 541, s. 8; c. 13038, 
ss. 8, 9; 1979, c. 483, s. 4; 1981, c. 671, s. 7; 19838, c. 214, s. 2; 1989, c. 


187, 8.5; 1995, c. 129, 89.) 


Cross References. — As to forms for corpo- - 


rate conveyances, see §§ 47-41.01, 47-41.02. As 
to powers conferred upon business corpora- 
tions, see § 55-3-02. 

Editor’s Note. — Section 24-1.2 referred to 
above has been repealed. 


Legal Periodicals. — For comment on sub- 
division (6), see 19 N.C.L. Rev. 544 (1941). 

For comment on usury law in North Caro- 
lina, see 47 N.C.L. Rev. 761 (1969). 


CASE NOTES 


State banks have no powers beyond | 


those expressly granted, or those fairly inci- 
dental thereto, in this Article. Sparks v. Union 
Trust Co., 256 N.C. 478, 124 S.E.2d 365 (1962). 

Negotiations of Evidences of Debt. — In 
the course of its dealings and for a lawful 
purpose, a bank may negotiate notes, drafts, 
bills of exchange, and other evidences of indebt- 
edness embraced by this section. Richmond 
County v. Page Trust Co., 195 N.C. 545, 142 
S.E. 786 (1928). 

Power to Become Surety or Lend Creéit. 
— In the absence of an express grant of auther- 
ity, a banking corporation, as a rule, does not 
have the power to become the guarantor or 
surety of the obligation of another person, or to 
lend its credit to any person. Indiana Quarries 
Co. v. Angier Bank & Trust Co., 190 N.C. 277, 
129 S.E. 619 (1925). 

A bank is not authorized to become a guar- 
antor, except where it is necessary to protect its 
rights where the guaranty relates to commer- 
cial paper and is an incident to the purchase 


and sale thereof, or when the guaranty is espe- 
cially authorized by law. Indiana Quarries Co. 
v. Angier Bank & Trust Co., 190 N.C. 277, 129 
S.E. 619 (1925). 

It is general banking practice to require 
that interest be paid in advance. Huski- 
Bilt, Inc. v. First-Citizens Bank & Trust Co., 
271 N.C. 662, 157 S.E.2d 352 (1967). 

Nothing in common law prohibits an 
order requiring production of bank 
records as part of an investigation of crim- 
inal activities of the bank’s customers, and, if 
anything, the common law courts affirmatively 
possessed such power. By extension, then, the 
Superior Courts of North Carolina continue to 
possess such power where the interests of jus- 
tice so require. In re Superior Court Order 
Dated April 8, 1983, 70 N.C. App. 63, 318 
S.E.2d 843, rev’d on other grounds, 315 N.C. 
378, 338 S.E.2d 307 (1986). 

Cited in Lambeth v. Lambeth, 249 N.C. 315, 
106 S.E.2d 491 (1959); Lenoir Fin. Co. v. Currie, 
254 N.C. 129, 118 S.E.2d 543 (1961). 


§ 53-43.1. Obligations of agencies supervised by Farm 
Credit Administration as securities for depos- 
its of public funds. 


Notwithstanding any restrictions or limitations on securities for deposits of 
pupae funds contained in any law of this State, federal farm loan bonds issued 
y federal land banks pursuant to the Federal Farm Loan Act as amended, 
federal intermediate credit bank debentures issued by federal intermediate 
credit banks pursuant to the Federal Farm Loan Act as amended, and 
debentures issued by Central Bank for Cooperatives and regional banks for 
cooperatives pursuant to the Farm Credit Act of 1933 as amended, or by any of 
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such banks, or any notes, bonds, debentures, or similar type obligations, 
consolidated or otherwise, issued by any farm credit institution pursuant to 
authorities contained in the Farm Credit Act of 1971 (Public Law 92-181), as 
amended, shall be without limitation, authorized securities for all deposits of 
public funds for the State of North Carolina, of agencies of the State of North 
Carolina, of counties of North Carolina, and of municipalities and other 
political subdivisions of the State of North Carolina. This section shall be 
cumulative to all other laws relating to securities for deposits of such funds. 
CLOD Ts C007 19 fotCwooe so.) 


§ 53-43.2. Obligations of agencies supervised by Federal 
Home Loan Bank Board as securities for de- 
posits of public funds. 


Notwithstanding any restrictions or limitations on securities for deposits of 
public funds contained in any law of this State, federal home loan banks 
securities issued by federal home loan banks pursuant to the Federal Home 
Loan Bank Act of 19382 as amended shall be without limitation, authorized 
securities for all deposits of public funds for the State of North Carolina, of 
agencies of the State of North Carolina, of counties of North Carolina, and of 
municipalities and other political subdivisions of the State of North Carolina. 
This section shall be cumulative to all other laws relating to securities for 
deposits of such funds. (1959, c. 1069, s. 1.) 


§ 53-43.3. Officers and employees; share purchase and op- 
tion plans. 


Subject to any applicable rules or regulations of the State Banking Commis- 
sion, a bank (i) may grant options to purchase, sell or enter into agreements to 
sell shares of its capital stock to its officers, directors, or employees, or all of 
such groups, for a consideration of not less than one hundred percent (100%) of 
the fair market value of the shares on the date the option is granted and (ii) 
may, pursuant to the terms of a stock purchase plan for the benefit of officers 
and employees, sell shares of the bank’s capital stock for a consideration of not 
less than eighty-five percent (85%) of the fair market value of the shares on the 
date the purchase price is fixed. Provided, any stock option plan for the benefit 
of officers, directors, and employees or any stock purchase plan for the benefit 
of officers and employees shall not be effective until adopted by the board of 
directors of the bank and approved by the holders of at least two-thirds of the 
particular class or classes of stock entitled to vote on such proposal and by the 
Commissioner of Banks. In no event shall the option to purchase such shares 
be for a consideration less than the par value thereof. (1967, c. 789, s. 7; 1973, 
ce. 1127; 1981,:¢..671; s.°8; 1989; c. 187, 5.6.) 


§ 53-43.4. Issuance of capital notes and debentures. 


A bank shall have authority to issue capital notes or debentures, convertible 
or otherwise, subject to such regulations as the Banking Commission may 
adopt with respect thereto. (1967, c. 789, s. 7.) 


§ 53-43.5. Minors’ deposits and safe-deposit agreements. 


(a) Deposits. — A bank, including an industrial bank, may operate a deposit 
account in the name of a minor or in the name of two or more persons, one or 
more of whom are minors, with the same effect upon its liability as if such 
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minors were of full age. This section shall not affect the law governing 
transactions with minors in cases outside the scope of this section. 

(b) Dealings with Minor. — A bank, including an industrial bank, may lease 
_a safe-deposit box to and in connection therewith deal with a minor with the 
same effect as if leasing to and dealing with a person of full legal capacity. This 
section shall not affect the law governing transactions with minors in cases 
outside the scope of this section. 

(c) Safe-Deposit Agreements. — An institution, including an industrial 
bank, may rent a safe-deposit box or other receptacle for safe deposit of 
property to, and receive property for safe deposit from, a married minor and 
spouse, whether adult or minor, jointly. This section shall not affect the law 
governing transactions with minors in cases outside the scope of this section. 
(1967.0. (8968+ diLb98L, .c. 599,5,8.,17.3 


CASE NOTES 


Stated in Gastonia Personnel Corp. v. 
Rogers, 276 N.C. 279, 172 S.E.2d 19 (1970). 


§ 53-43.6. School thrift or savings plan. 


(a) Abank may arrange for the collection of savings from school children by 
the principal of the school, by the teachers, or by collectors, pursuant to 
Hecate issued by the State Banking Commission and approved, in the case 
of public schools, by the board of education or board of trustees of the city or 
district in which the school is situated. The principal, teacher, or person 
authorized by the bank to make collections from the school children shall be 
the agent of the bank and the bank is liable to the pupil for all deposits made 
with such principal, teacher, or other authorized person to the same extent as 
if the deposits were made directly with the bank. 

(b) The acceptance of deposits in furtherance of a school thrift or savings 
plan by an officer, employee or agent of a bank at any school shall not be 
construed as the establishment or operation of a branch or branch facility. 
(1967, c. 789, s. 7.) 


§ 53-43.7. Safe-deposit boxes; unpaid rentals; procedure; 
escheats. 


(a) If the rental due on a safe-deposit box has not been paid for 90 days, the 
lessor may send a notice by registered mail or certified mail, return receipt 
requested, to the last known address of the lessee stating that the safe-deposit 
box will be opened and its contents stored at the expense of the lessee unless 
payment of the rental is made within 30 days. If the rental is not paid within 
30 days from the mailing of the notice, the box may be opened in the presence 
of an officer of the lessor and of a notary public who is not a director, officer, 
employee or stockholder of the lessor. The contents shall be sealed in a package 
by the notary public who shall write on the outside the name of the lessee and 
the date of the opening. The notary public shall execute a certificate reciting 
the name of the lessee, the date of the opening of the box and a list of its 
contents. The certificate shall be included in the package and a copy of the 
certificate shall be sent by registered mail or certified mail, return receipt 
requested, to the last known address of the lessee. The package shall then be 
placed in the general vaults of the lessor at a rental not exceeding the rental 
previously charged for the box. 

(b) Any property, including documents or writings of a private nature, which 
has little or no apparent value, need not be sold but may be destroyed by the 
lessor if the Treasurer declines to receive the property under G.S. 116B-69(a). 
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(c) If the contents of the safe-deposit box have not been claimed within two 
years of the mailing of the certificate, the lessor may send a further notice to 
the last known address of the lessee stating that, unless the accumulated 
charges are paid within 30 days, the contents of the box will be delivered to the 
State Treasurer as abandoned property under the provisions of Chapter 116B. 

(d) The lessor shall submit to the Treasurer a verified inventory of all of the 
contents of the safe-deposit box upon delivery of the contents of the box or such 
part thereof as shall be required by the Treasurer under G.S. 116B-55; but the 
lessor may deduct from any cash of the lessee in the safe-deposit box an 
amount equal to accumulated charges for rental and shall submit to the 
Treasurer a verified statement of such charges and deduction. If there is no 
cash, or insufficient cash to pay accumulated charges, in the safe-deposit box, 
the lessor may submit to the Treasurer a verified statement of accumulated 
charges or balance of accumulated charges due, and the Treasurer shall remit 
to the lessor the charges or balance due, up to the value of the property in the 
safe-deposit box delivered to the Treasurer, less any costs or expenses of sale; 
but if the charges or balance due exceeds the value of such property, the 
Treasurer shall remit only the value of the property, less costs or expenses of 
sale. Any accumulated charges for safe-deposit box rental paid by the Trea- 
surer to the lessor shall be deducted from the value of the property of the lessee 
delivered to the Treasurer. 

(e) Repealed by Session Laws 1979, 2nd Session, c. 1311, s. 5. 

(f) An explanation of the contractual provisions pertaining to default, 
together with reference to this section shall be printed on every contract for 
rental of a safe-deposit box. (1967, c. 789, s. 7; 1979, 2nd Sess., c. 1311, s. 5; 
1997-311, s. 1; 1999-460, ss. 9, 10.) 


Editor’s Note. — Session Laws 1999-460,s. after that date, rewrote subsection (b); and in 
13, contains a severability clause. subsection (d), substituted “G.S. 116B-55” for 

Effect of Amendments. — Session Laws “G.S. 116B-31(c)” in the first sentence, and 
1999-456, ss. 9 and 10, effective January 1, substituted the third instance of “the Treasur- 
2000, and applicable to property existing on or er” for “him” in the second sentence. _ 


§ 53-44. Investment in bonds guaranteed by United 
States. 


(a) Authority to Make Investments. — Any bank, building and loan associ- 
ation, land and loan association, savings and loan association, insurance 
company, title insurance company, land mortgage company, fraternal order or 
benevolent association, or any other corporation incorporated under the laws 
of this State, and operating under the supervision of the Commissioner of 
Banks, Insurance Commissioner, or Superintendent of Savings and Loan 
Associations; the State Treasurer, as custodian of the assurance fund provided 
under the Torrens Act, or any officer charged with the investment of sinking 
funds of the State, any county, city, town, incorporated village, township, 
school district, school taxing district, or other district or political subdivision of - 
government of the State; the North Carolina State Thrift Society, any clerk of 
the court holding money by color of his office or as receiver; and any person, 
firm or corporation acting as executor, administrator, guardian, trustee, or 
other person acting in a fiduciary capacity may invest in bonds issued, or in 
bonds which are fully and unconditionally guaranteed as to principal and 
interest by the United States, to the same extent as the same are now or may 
be hereafter authorized to invest in any obligation of the United States: 
Provided that all investments authorized hereunder shall be guaranteed, both 
as to the payment of principal and interest thereon, by the United States 
treasury. 
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(b) Security for Loans and Deposits. — No bank shall be required to 
maintain a reserve against deposits secured by any of the above-mentioned 
bonds equal in market value to the amount of such deposits, and such bonds 
shall be valid security for all loans and deposits to the same extent as are any 
obligations of the United States. 

(c) Bonds Deemed Cash in Settlements by Fiduciaries. — In settlements by 
guardians, executors, administrators, trustees and others acting in a fiduciary 
capacity, the bonds and securities herein mentioned shall be deemed cash to 
the amount actually paid for same, including the premium, if any, paid for such 
bonds, and may be paid as such by the transfer thereof to the persons entitled 
and without any liability for a greater rate of interest than the amount actually 
accruing from such bonds. (1935, c. 164; 1937, c. 433.) 


Cross References. — For other provisions Legal Periodicals. — For discussion of sec- 
as to investment of funds in hands of clerks of tion, see 13 N.C.L. Rev. 362 (1935). 
court by color of their office, see § 7A-112. As to 
power of fiduciary to invest generally, see 
§ 36A-2. 


§ 53-44.1. Investments in obligations of agencies super- 
vised by Farm Credit Administration. 


Notwithstanding any restrictions or limitations on investments contained in 
any law of this State, federal farm loan bonds issued by federal land banks 
pursuant to the Federal Farm Loan Act as amended, federal intermediate 
credit bank debentures issued by federal intermediate credit banks pursuant 
to the Federal Farm Loan Act as amended, and debentures issued by Central 
Bank for Cooperatives and regional banks for cooperatives pursuant to the 
Farm Credit Act of 1933 as amended, or by any of such banks, or any notes, 
bonds, debentures, or similar type obligations, consolidated or otherwise, 
issued by any farm credit institution pursuant to authorities contained in the 
Farm Credit Act of 1971 (Public Law 92-181), as amended, shall be, without 
limitation, authorized investments of funds of banks, savings banks, trust 
companies, insurance companies, building and loan associations, savings and 
loan associations, credit unions, fraternal organizations, pension and retire- 
ment funds, and of fiduciary funds of executors, administrators, guardians and 
trustees, unless such trust and fiduciary funds are required to be otherwise 
invested by will, deed, order or decree of court, gift, grant or other instrument 
creating or fixing the trust. This section shall be cumulative to all other laws 
relating to investments of such funds. (1957, c. 508; 1973, c. 239, s. 3.) 


§ 53-44.2. Investments in obligations of agencies super- 
vised by Federal Home Loan Bank Board. 


Notwithstanding any restrictions or limitations on investments contained in 
any law of this State, federal home loan banks securities issued by federal 
home loan banks pursuant to the Federal Home Loan Bank Act of 1932 as 
amended shall be without limitation, authorized investments of funds of 
banks, savings banks, trust companies, insurance companies, building and 
loan associations, savings and loan associations, credit unions, fraternal 
organizations, pension and retirement funds, and of fiduciary funds of execu- 
tors, administrators, guardians and trustees, unless such trust and fiduciary 
funds are required to be otherwise invested by will, deed, order or decree of 
court, gift, grant or other instrument creating or fixing the trust. This section 
shall be cumulative to all other laws relating to investments of such funds. 
(1959; c. 1069, 's. 2.) 


523 


§$53-45 CH. 53. BANKS $53-45 


§ 53-45. Banks, fiduciaries, etc., authorized to invest in 
securities approved by the Secretary of Hous- 
ing and Urban Development, Federal Housing 
Administration, Veterans Administration, etc. 


(a) Insured Mortgages and Obligation of National Mortgage Associations 
and Federal Home Loan Banks. — It shall be lawful for all commercial and 
industrial banks, trust companies, building and loan associations, savings and 
loan associations, insurance companies, mortgagees and loan correspondents 
approved by the Secretary of Housing and Urban Development or Federal 
Housing Administration, and other financial institutions engaged in business 
in this State, and for guardians, executors, administrators, trustees or others 
acting in a fiduciary capacity in this State to invest, to the same extent that 
such funds may be invested in interest-bearing obligations of the United 
States, their funds or moneys in their custody or possession which are eligible 
for investment, in bonds or notes secured by a mortgage or deed of trust 
insured or guaranteed by the Federal Housing Administration, Secretary of 
Housing and Urban Development or the Veterans Administration, or in 
mortgages or deeds of trust on real estate which have been accepted for 
insurance or guarantee by the Federal Housing Administration, Secretary of 
Housing and Urban Development or Veterans Administration, and in obliga- 
tions of a national mortgage association which obligations are insured or 
guaranteed by the United States Government, or bonds, debentures, consoli- 
dated bonds, or other obligations of any federal home loan bank or banks. 

(b) Insured or Guaranteed Loans; Loans Purchased by National Mortgage 
Associations and Federal Home Loan Banks. — All such banks, trust compa- 
nies, building and loan associations, savings and loan associations, insurance 
companies, mortgagees and loan correspondents approved by the Secretary of 
Housing and Urban Development, or Federal Housing Administration, and 
other financial institutions, and also all such guardians, executors, adminis- 
trators, trustees or others acting in a fiduciary capacity in this State, may 
make such loans, secured by real estate, as the Secretary of Housing and 
Urban Development, the Federal Housing Administration, a national mort- 
gage association, or the Veterans Administration has insured or guaranteed, or 
has made a commitment to insure or guarantee, and may obtain such 
insurance or guarantee; provided, further, that the above designated financial 
institutions, may make loans, secured by real estate, that are eligible and 
committed for sale to a national mortgage association, federal home loan bank, 
federal home loan mortgage corporation or other agency or instrumentality of 
the United States. 

(c) Eligibility for Credit Insurance. — All banks, trust companies, building 
and loan associations, savings and loan associations, insurance companies, 
mortgagees and loan correspondents approved by the Secretary of Housing and 
Urban Development, or Federal Housing Administration and other financial 
institutions, on being approved as eligible for credit insurance by the Secretary 
of Housing and Urban Development, the Federal Housing Administration, or 
the Veterans Administration, may make such loans as are insured by the 
Secretary of Housing and Urban Development or Federal Housing Adminis- 
tration or insured or guaranteed by the Veterans Administration. 

(d) Certain Securities Made Eligible for Collaterals, etc. — Whenever by 
statute of this State, collateral is required as security for the deposit of public 
or other funds; or deposits are required to be made with any public official or 
department; or an investment of capital or surplus, or a reserve or other fund 
is required to be maintained, consisting of designated securities, bonds, and 
notes secured by a mortgage or deed of trust insured or guaranteed by the 
Secretary of Housing and Urban Development, Federal Housing Administra- 
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tion, or Veterans Administration, debentures issued by the Secretary of 
Housing and Urban Development or the Federal Housing Administration and 
obligations of a national mortgage association shall be eligible for such 
purposes. 

(e) General Laws not Applicable. — No law of this State prescribing the 
nature, amount or form of security or requiring security upon which loans or 
investments may be made, or prescribing or limiting the rates or time of 
payment of the interest any obligation may bear, or prescribing or limiting the 
period for which loans or investments may be made, shall be deemed to apply 
to loans or investments made pursuant to the foregoing paragraphs. (1935, cc. 
71, 378; 1937, c. 333; 1959,ic03864;s) 1;:1961; ¢.:291; 1971,;.c1 888:) 


Legal Periodicals. — For comment on 
usury law in North Carolina, see 47 N.C.L. Rev. 
761 (1969). 


§ 53-46. Limitations on investments in securities. 


The investment in any bonds or other debt obligations of any one firm, 
individual, or corporation, unless it be the obligations of the United States, or 
agency thereof, or other obligations guaranteed by the United States Govern- 
ment, State of North Carolina, or other state of the United States, or other 
political subdivision of the State of North Carolina, or other state of the United 
States in which the bank maintains a branch, shall at no time exceed fifty 
thousand dollars ($50,000) plus ten percent (10%) of all amounts in excess of 
two hundred fifty thousand dollars ($250,000) of the bank’s unimpaired capital 
Pan. (loz. ©. 4 ce 24 OD. Si a ZU): Loni. Cait (66.10, 1dolec. 44,.5. 0; 1930, 
C. 509; rae? c. 199; 1937, c. 186; 1967, c..789, s. 8; 1979, c. 483, 3. 5; 1995, c. 
129,°s- 10. 


Cross References. — As to the suspension 
of this section, see § 53-49. As to limitation of 
amount of bank acceptances, see § 53-56. 


CASE NOTES 


Cited in Lenoir Fin. Co. v. Currie, 254 N.C. 
129, 118 S.E.2d 543 (1961). 


§ 53-46.1. Investments in mutual funds. 


Subject to rules adopted by the Banking Commission, a bank may invest a 
portion of its unimpaired capital in mutual funds. Any limitation imposed by 
rule on the amount of such investment shall be in addition to a bank’s 
limitations on investment in stocks provided in G.S. 53-47. (1995, c. 129, s. 11.) 


§ 53-47. Limitations on investment in stocks. 


(a) In addition to any powers or investments authorized by any other section 
of this Chapter, a bank may invest in the capital stock or other securities of any 
other state, national or foreign bank or trust company, and in any other 
industrial bank, savings bank, Morris Plan bank, savings and loan association, 
bankers’ bank or other deposit taking entity chartered or existing under any 
federal, state, or foreign law including, but not limited to, the capital stock of 
clearing corporations defined in G.S. 25-8-102, the capital stock or other 
securities of central reserve banks whose capital stock exceeds one million 
dollars ($1,000,000) and the capital stock of an Edge or Agreement corporation. 
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As used in this Chapter, the term “bankers’ bank” means an insured depository 
financial institution, organized and chartered to do business exclusively with 
other banks and savings institutions, and the stock of which, or the stock of the 
holding company which controls such bank, is owned exclusively (except to the 
extent directors’ qualifying shares are required by law) by banks or savings 
institutions. To constitute a central reserve bank as contemplated by this 
Chapter, at least fifty percent (50%) of the capital stock of such bank shall be 
owned by other banks. The investment of any bank in the capital stock of such 
central reserve bank or bank organized under the “Edge Act”, (12 U.S.C. § 611 
et seq.) shall at no time exceed ten percent (10%) of the paid-in capital and 
permanent surplus of the bank making the investment. 

(b) A bank may invest, without limitation, in a corporation, firm, partner- 
ship, or company: 

(1) Which is a bank operating subsidiary, or 

(2) To protect the bank from loss. 

(c) In addition to the foregoing, upon 30 days prior written notice to the 
Commissioner of Banks, providing such detail as the Commissioner may 
require, a bank may invest, in the aggregate, up to seventy-five percent (75%) 
of its unimpaired capital fund in the stock or assets of other corporations, 
firms, partnerships, or companies which are: 

(1) Primarily engaging in activities permissible for national banks or 
bank holding companies under applicable laws, rules, regulations or 
orders; 

(2) Primarily engaging in activities of a financial nature, including the 
transmission or processing of information or data relating to such 
activities. For the purpose of this subsection, activities of a financial 
nature shall include, but not be limited to, all forms of securities 
activities, including underwriting, distribution, and brokerage, to- 
gether with such other activities as the Commissioner of Banks shall 
determine by regulation or order; 

(3) Engaging in any other activity approved by the Commissioner of 
Banks. 

(d) Any state or national bank subsidiary which engages in an activity 
subject to licensure and/or regulation under other than Chapter 538 of the 
General Statutes shall be subject to licensure and/or regulation on a basis that 
does not arbitrarily discriminate by the appropriate regulatory agency which 
licenses and/or regulates nonbanks which engage in the same activity. 

(e) Unless otherwise notified by the Commissioner within 30 days following 
receipt of the written notice, a bank may complete its investment in the stock 
or assets of the other corporation, firm, partnership, or company, or commence 
a new activity through an existing subsidiary. The Commissioner may extend 
the 30-day period if the Commissioner determines that the proposed invest- 
ment or activity raises issues which require additional information or addi- 
tional time for analysis. If the 30-day period is extended, the bank may proceed 
with respect to the proposed investment or activity only upon written approval 
of the Commissioner of Banks. 

(f) The Commissioner of Banks shall monitor the impact of investment 
activities of banks under this section on the safety and soundness of such 
banks. Any stocks owned or hereafter acquired in excess of the limitations 
herein imposed shall be disposed of at public or private sale within six months 
after the date of acquiring the stocks, and if not so disposed of, they shall be 
charged to profit and loss account, and no longer carried on the books as an 
asset. The limit of time in which said stocks shall be disposed of or charged off 
the books of the bank may be extended by the Commissioner of Banks if in the 
Commissioner’s judgment it is for the best interest of the bank that such 
extension be granted; provided that the limitations imposed in this section on 
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the ownership of stock in or securities of corporations are suspended only to the 
extent that any bank operating under the supervision of the Commissioner of 
Banks may subscribe for and purchase shares of stock in or debentures, bonds, 
or other types of securities of any corporation organized under the laws of the 
United States for the purposes of insuring to depositors a part or all of their 
funds on deposit in banks where and to such extent as such stock or security 
ownership is required in order to obtain the benefits of such deposit insurance 
for its depositors. (1921, c. 4, s. 28; C.S., s. 220(c); 1931, c. 243, s. 5; 1935, c. 81, 
s.-3; 1973;c. 497,.s. 7; 1983, -c. 21478¥.844991;.c. 677, S:.2;1995.¢) 4173-8. 1; 
1997-181, s. 25.) 


§ 53-48. Limitation of loans. 


(a) The total loans and extensions of credit, both direct and indirect, by a 
bank to a person, other than a municipal corporation for money borrowed, 
including in the liabilities of a firm the liabilities of the several members 
thereof, outstanding at one time and not fully secured, as determined in a 
manner consistent with subsection (b) of this section, by collateral having a 
market value at least equal to the amount of the loan or extension of credit 
shall not exceed fifteen percent (15%) of the unimpaired capital fund of the 
bank. 

(b) The total loans and extensions of credit, both direct and indirect, by a 
bank to a person outstanding at one time and fully secured by readily 
marketable collateral having a market value, as determined by reliable and - 
continuously available price quotations, at least equal to the amount of the 
funds outstanding shall not exceed ten percent (10%) of the unimpaired capital 
fund of the bank. This limitation shall be separate from and in addition to the 
limitation contained in subsection (a) above. 

(c) The discount of bills of exchange drawn in good faith against actual 
existing values, the discount of solvent trade acceptances or other solvent 
commercial or business paper actually owned by the person negotiating the 
same, loans or extensions of credit secured by a segregated deposit account in 
the lending bank, the purchase of bankers acceptances of the kind described in 
section 13 of the Federal Reserve Act and issued by other banks, and the 
purchase of any notes and the making of any loans, secured by not less than a 
like face amount of bonds of the United States, or an agency of the United 
States, or other obligations guaranteed by the United States Government, or 
State of North Carolina or certificates of indebtedness of the United States, or 
agency thereof, or other obligations guaranteed by the United States Govern- 
ment, shall not be considered as money borrowed within the meaning of this 
section: Provided, however, that the limitations of this section shall not apply 
to loans or obligations to the extent that they are secured or covered by 
guarantees or by commitments or agreements to take over or purchase the 
same, made by any federal reserve bank or by the United States or any 
department, board, bureau, commission or establishment of the United States, 
Eien any corporation wholly owned directly or indirectly by the United 

tates. 

(d) For purposes of this section, the term “person” shall be deemed to include 
an individual, or a corporation, partnership, trust, association, joint venture, 
pool, syndicate, sole proprietorship, unincorporated organization or any other 
form of entity not specifically listed herein. Loans or extensions of credit to one 
person include loans made to other persons when the proceeds of the loans or 
extensions of credit are to be used for the direct benefit of the first person or the 
persons are engaged in a common enterprise. The Commissioner of Banks 
shall monitor the lending activities of banks under this section for undue credit 
concentrations and inadequate risk diversification which could adversely affect 
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the safety and soundness of such banks. (1921, c. 4, s. 29; 1923, c. 148, s. 6; 
C.S., s. 220(d); 1925, c. 119, s. 1; 1927, c. 47, s. 7; 1987, c. 419; 1943, c. 204; 1945, 
Cabot S se T1967 26, TBO sO 1979) 6: 483 hs26 1983. c) 2144) 


Cross References. — As to the suspension 
of this section, see § 53-49. As to limitation of 
amount of bank acceptances, see § 53-56. 


CASE NOTES 


Purpose. — The wisdom of this section and 
§ 53-111 is manifest; banks whose business is 
conducted in strict compliance therewith sel- 
dom become insolvent. State v. Cooper, 190 
N.C. 528, 1380 S.E. 180 (1925). 

Section Not Retroactive. — The statutory 
limitation upon a bank making loans to any one 
person or class of common interest does not 
apply to loans, or extensions or renewals 
thereof, existing at the date of the ratification of 
this section. State v. Cooper, 190 N.C. 528, 130 
S.E. 180 (1925). 

Loss of Assets Must Be Shown in Action 
for Violation of Section. — In an action 
against the managing officials of a bank for 
wrongful depletion of assets in mismanage- 
ment of the affairs of the bank in making loans 
in excess of the limit set forth in this section, 
the evidence is insufficient to be submitted to a 
jury, if it appears that no loss to the assets of 
the bank has been caused by the acts of the 
officials. Gordon v. Pendleton, 202 N.C. 241, 162 
S.E. 546 (1932). 

Liability of Bank’s Officers. — A bank 
must act through its officers and directors, and 
where they have violated the provisions of this 
section as to lending the bank’s money, the 
offense is committed by them under the mean- 
ing of the statute, and they are individually 
indictable therefor. State v. Cooper, 190 N.C. 
528, 1380 S.E. 180 (1925); State v. Davidson, 205 
N.C. 735, 172 S.E. 489 (1934). 

Showing of Knowledge of Violation Is 
Sufficient for Conviction. — Where the offi- 


cial position of an officer of a bank is such as 
necessarily to acquaint him of the violation of 
the statute respecting the making of loans, and 
to fix him as a party thereto, it is sufficient 
evidence to sustain his conviction of the misde- 
meanor prescribed by § 53-134. State v. Coo- 
per, 190 N.C. 528, 130 S.E. 180 (1925). ~ . 

Intent to Defraud Not Element of Of- 
fense. — An intent to defraud the bank or 
others is not required to be either alleged in the 
indictment or proved upon the trial of the issue 
raised by a plea of not guilty. Neither the bank 
nor any of its officers or directors have any 
discretion as to the making of loans which are 
thus forbidden. Intent is, therefore, not an 
element of the crime. The willful doing of the 
unlawful act constitutes the crime declared by 
§ 53-134 to be a misdemeanor. State v. Cooper, 
190 N.C. 528, 130 S.E. 180 (1925). 

Consolidation of Indictments under 
This Section and § 53-111. — An indictment 
charging the officer of the bank of violating 
§ 53-111, and also unlawfully making loans for 
the bank to certain persons in excess of the 
maximum percentage of the capital stock and 
permanent surplus, in violation of this section, 
alleges the commission of crimes of the same 
class. Where there are two indictments thereof 
against the same person they may be consoli- 
dated and tried together by the court. State v. 
Cooper, 190 N.C. 528, 130 S.E. 180 (1925). 

Cited in Lenoir Fin. Co. v. Currie, 254 N.C. 
129, 118 S.E.2d 543 (1961). 


§ 53-49. Suspension of investment and loan limitation. 


The board of directors of any bank, may by resolution duly passed at a 
meeting of the board, request the Commissioner of Banks to suspend tempo- 
rarily the limitations on loans and investments as the same may apply to any 
particular loan or investment in excess of the limitations of G.S. 53-46, 53-47, 
and 53-48 which the bank desires to make. Upon receipt of a duly certified copy 
of such resolution, the Commissioner of Banks may, in his discretion, suspend | 
the limitations on loans and investments insofar as they would apply to the 
loan or investment which the bank desires to make: Provided, however, such 
loan shall be amply secured and shall be for a period not longer than 120 days. 
(192) wex4,.3. 30..C.5,4,8y.220(e): 1931, ¢..243.:8, ps 1933,-0.1239.. 8.1.) 
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§ 53-50. Requirement of reserve fund. 


(a) A bank which is not a member of the federal reserve system shall 
maintain at all times a reserve fund in such amounts and/or ratios as shall be 
fixed by regulation of the Banking Commission. In fixing the amounts and/or 
ratios of the reserve fund the Banking Commission shall take into consider- 
ation the level of liquidity necessary to assure the safety and soundness of the 
State banking system. 

(b) A bank which is a member of the federal reserve system shall maintain 
at all times a reserve fund in accordance with the requirements applicable to 
a member bank under the laws of the United States. 

(c) A bank shall give written notice to the Commissioner of Banks, in the 
manner prescribed by the Commissioner for such notice, of any deficiency in 
the reserve fund required under subsection (a) or (b) of this section within 
three business days after the close of any scheduled averaging period during 
which such deficiency occurs: (1921, c. 4, s. 31; C.S., s. 220(f); 1967, c. 789, s. 10; 
1973, ¢. op4, 198 Lc 671, 8. 9°) 


Cross References. — As to effect of im- 61. As to failure to maintain required reserve, 
paired capital upon reserve, see § 53-42. Asto see § 53-111. 
authority to join federal reserve bank, see § 53- 


CASE NOTES 


Applied in State v. Cooper, 190 N.C. 528, 130 Cited in Lenoir Fin. Co. v. Currie, 254 N.C. 
S.E. 180 (1925). 129, 118 S.E.2d 543 (1961). 


§ 53-51. Reserve and cash defined. 


(a) Reserve shall consist of: 

(1) Cash on hand; 

(2) Balances payable on demand, due from other approved solvent banks, 
which have been designated depositories as hereinafter provided in 
this Chapter; and 

(3) Subject to rules and regulations, duly adopted by the State Banking 
Commission, fixing the maximum percentage of required reserves 
that. may consist of such obligations, the following prescribed unen- 
cumbered, interest-bearing obligations, which shall not have more 
than 120 days to final maturity: 

a. Obligations of the United States Treasury and of any agency of the 
United States which are guaranteed by the United States Gov- 
ernment; and 

b. General obligation of the State of North Carolina and of any 

~ political subdivision thereof which has received an investment 
rating of A or higher by a nationally recognized rating service. 

(4) Balances maintained at a federal reserve bank either directly or on a 
pass-through basis to meet the reserve requirements of the federal 
reserve system. 

(b) For purposes of this section, cash shall include both lawful money of the 
United States and exchange of any clearinghouse association. (1908, c. 275, s. 
297 EV. Soe, Tol, ©. OO, LOZ), Cae, Sor, Ob. S C20. 1919, 4oon ST 
FIST, C_OT1. SLU.) 


§ 53-52: Repealed by Session Laws 1981, c. 599, s. 19. 
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Cross References. — For present provi- 
sions relating to bank’s liability for payment of 
forged check, see § 25-4-406. 


§ 53-53: Repealed by Session Laws 1981, c. 599, s. 18. 


§ 53-54. Transactions not performed during banking 
hours. | 


Nothing in any law of this State shall in any manner whatsoever affect the 
validity of, or render void or voidable, the payment, certification, or acceptance 
of a check or other negotiable instrument or any other transaction by a bank 
in this State, because done or performed during any time other than regular 
banking hours. Nothing herein shall be construed to require a bank doing 
business in this State to be open when it may otherwise lawfully be closed or 
to prohibit a bank from conducting a transaction at times other than its 
regularly avi hours of operation. (1921, c. 4, s. 35; C.S., s. 220(); 1995, 
Cel29, Seer: 


§ 53-55. Commercial and business paper defined. 


The term “commercial or business paper,” as used in this Chapter, is hereby 
defined to mean a promissory note, and the term “trade acceptance” to mean a 
draft or bill of exchange issued or drawn for agricultural, industrial, or 
commercial purposes, or the proceeds of which have been used or are to be used 
for such purposes, but such definition shall not include notes, drafts, or bills of 
exchange covering merely investments, or issued or drawn for the purpose of 
carrying on or trading in stocks, bonds, or other investment securities, except 
bonds and notes of the government of the United States and State of North 
Carolina. (1921, c. 4, s. 36; 1923, c. 148, s. 7; C.S., s. 220(k); 1941, c. 268.) 


§ 53-56. Bank acceptances defined. 


Any bank doing business under this Chapter may accept for payment at a 
future date, drafts or bills of exchange having not more than six months’ sight 
to run, drawn upon it by its customers under acceptance agreements, and 
which grow out of transactions involving the importation or exportation of 
goods; and issue letters of credit authorizing the holders thereof to draw upon 
it or its correspondents, provided that there is a definite bona fide contract for 
the shipment of goods within a specified reasonable time, and the existence of 
such contract is certified in the acceptance agreement; or which grow out of 
transactions involving the domestic shipment of goods, provided that shipping 
documents, conveying or securing to the accepting bank title to readily 
marketable goods, are attached or in the hands of an agent of the accepting 
bank, independent of the drawer, for his account, at the time of acceptance, or 
which are secured at the time of acceptance by warehouse receipts or other 
documents conveying or securing to the accepting bank title to readily 
marketable goods fully covered by insurance, the warehouse receipts or other 
documents to be those of a responsible warehouse, independent of the drawer, 
the acceptance to remain secured during the life of the acceptance unless 
suitable security of same character, or cash, be substituted: Provided, no bank 
shall accept drafts or bills of exchange under this section to an aggregate 
amount at any time more than equal to the sum of its capital and permanent 
surplus: Provided further, that no bank shall accept, whether in a foreign or 
domestic transaction, for any one person, firm, or corporation, to any amount 
at any time equal to more than twenty-five percent (25%) of its capital and 
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permanent surplus, unless the accepting bank is secured either by attached 
documents or those held for its account by its agent, independent of the drawer, 
or by some other actual security of the same character. Should the accepting 
bank purchase or discount its own acceptances, such acceptances will be 
considered as a direct loan to the drawer, and be subject to the limitation on 
loans hereinbefore provided in this Chapter. The State Banking Commission 
may issue such further regulations as to such acceptances as it may deem 
necessary in conformity with this Chapter. As used herein, the word “goods” 
shall be construed to mean and include goods, wares, merchandise, or 
agricultural products, including livestock. (1921, c. 4, s. 37; C.S., s. 220(1); 1931, 
CnZasis, OANIag Le! Olis7Z.) 


§§ 53-57, 53-58: Repealed by Session Laws 1965, c. 700, s. 2. 


Cross References. — For provisions of the 
UCC as to bank deposits and collections, see 
§§ 25-4-101 to 25-4-504. 


§ 53-59: Repealed by Session Laws 1991, c. 677, s. 3. 


§ 53-60. Authorized investment in farm loan bonds. 


Any bank or insurance company organized under the laws of this State, and 
any person acting as executor, administrator, guardian, or trustee, may invest 
in federal farm loan bonds issued by any federal farm loan bank or joint-stock 
land bank organized pursuant to an act entitled “An act of Congress to provide 
capital for agricultural development, to create standard forms of investment 
based upon farm mortgages to equalize rates of interest upon farm loans, to 
furnish a market for United States bonds, to create government depositories, 
and financial agents for the United States, and for other purposes,” approved 
the seventeenth day of July, 1916, or any notes, bonds, debentures, or similar 
type obligations, consolidated or otherwise, issued by any farm credit institu- 
tion pursuant to authorities contained in the Farm Credit Act of 1971 (Public 
Law 92-181), as amended. (1921, c. 4, s. 41; C.S., s. 220(p); 1973, c. 239, s. 4.) 


§ 53-61. Authority to join federal reserve bank. 


(a) Terms Defined. — The words “Federal Reserve Act,” as herein used, shall 
be held to mean and to include the act of Congress of the United States, 
approved December 23, 1913, as heretofore and hereafter amended. The words 
“Federal Reserve Board” shall be held to mean the Federal Reserve Board 
created and described in the Federal Reserve Act. The words “federal reserve 
banks” shall be held to mean federal reserve banks created and organized 
under the authority of the Federal Reserve Act. The words “member bank” 
shall be held to mean any national or state bank or bank and trust company 
which has become or which becomes a member of one of the federal reserve 
banks created by the Federal Reserve Act. 

(b) Membership in Bank. — Any bank incorporated under the laws of this 
State shall have the power to subscribe to the capital stock and become a 
member of a federal reserve bank. 

(c) Powers Vested by Federal Reserve Act. — Any bank incorporated under 
the laws of this State which is, or which may become, a member of the federal 
reserve bank is by this Chapter vested with all powers conferred upon member 
banks of the federal reserve banks by terms of the Federal Reserve Act as fully 
and completely as if such powers were specifically enumerated and described 
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therein, and such powers shall be exercised subject to all restrictions and 
limitations imposed by the Federal Reserve Act, or by regulations of the 
Federal Reserve Board made pursuant thereto. The right, however, is ex- 
pressly reserved to revoke or to amend the powers herein conferred. 

(d) Compliance with Reserve Requirements. — A compliance on the part of 
any such bank with the reserve requirements of the Federal Reserve Act shall 
be held to be a full compliance with the provisions of the laws of this State, 
which require banks to maintain cash balances in their vaults or with other 
banks, and no such bank shall be required to carry or maintain reserve other 
than such as is required under the terms of the Federal Reserve Act. 

(e) Supervision and Examination of Bank. — Any such bank shall continue 
to be subject to the supervision and examination required by the laws of this 
State, except that the Federal Reserve Board shall have the right, if it deems 
necessary, to make examinations; and the authorities of this State having 
supervision over such banks may disclose to the Federal Reserve Board, or to 
the examiners duly appointed by it, all information in reference to the affairs 
of any bank which has become, or desires to become, a member of a federal 
reserve bank. (1921, c. 4, s. 42; C.S., s. 220(q).) 


Cross References. — As to the amount of 
reserve required, see § 53-50. 


CASE NOTES 


Taxation Under Employment Security 
Law. — A bank organized under the laws of 
this State is not an instrumentality of the 
federal government so as to exempt it from the 
tax imposed by the Employment Security Law, 


Chapter 96, notwithstanding that the bank 
may be a member of the Federal Reserve Sys- 
tem. Unemployment Comp. Comm vy. 
Wachovia Bank & Trust Co., 215 N.C. 491, 2 
S.E.2d 592 (1939). 


§ 53-62. Establishment of branches; limited service facili- 
ties; and off-premises customer-bank commu- 
nications terminals. 


(a) The word “capital” as used in this section means capital stock and 
unimpaired surplus. 

(b) A bank doing business under this Chapter may establish branches or 
limited service facilities within this State after having first obtained the 
written approval of the Commissioner of Banks, which approval may be given 
or withheld by the Commissioner of Banks, in his discretion. The Commis- 
sioner of Banks, in exercising such discretion, shall take into account, but not 
by way of limitation, such factors as the financial history and condition of the 
applicant bank, the adequacy of its capital structure, its future earnings 
prospects, and the general character of its management. Such approval shall 
not be given until he shall find (i) that the establishment of such branch or 
limited service facility will meet the needs and promote the convenience of the 
community to be served by the bank, and (ii) that the probable volume of 
business and reasonable public demand in such community are sufficient to 
assure and maintain the solvency of said branch or limited service facility and 
of the existing bank or banks in said community. 

(c)(1) A branch or limited service facility of a bank shall be operated as a 
branch or office of and under the name of the bank, and under the 
control and direction of the board of directors and executive officers of 
the bank. The board of directors of the bank shall elect such officers as 
may be required to properly conduct the business of any branch or 
limited service facility. 
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(2) The Commissioner of Banks shall not authorize the establishment of a 
branch until he is satisfied that the applicant bank has sufficient 
capital to maintain a minimum capital to asset ratio as the Commis- 
sioner of Banks, in his discretion, may require. In determining such 
ratio the Commissioner of Banks shall give due consideration to (1) the 
amount of capital required to support the bank’s projected growth, (11) 
the bank’s earnings history and projected earnings, (iii) the quality of 
the bank’s assets, (iv) compliance with the fixed asset limitation 
contained in G.S. 538-43(8), and (v) the business experience and 
reputation of bank management. 

(3) The Commissioner of Banks may, on written application by a bank, in 
his discretion authorize the bank to establish a limited service facility 
after considering the criteria and making the findings required in 
subsection (b). 

(d) A limited service facility, upon written request to the Commissioner of 
Banks, and after meeting the requirements of subsection (c) may convert to a 
branch. If branch status is granted then the branch shall be subject to all of the 
conditions and requirements of that type of banking office. 

Upon 30 days written notice to the Commissioner of Banks, a bank may 
discontinue any limited service facility operation; provided, however, if a 
limited service facility has within five years preceding the proposed closing 
date been a branch of any bank, it shall comply with the requirements of 
subsection (e) below before closing. 

(d1) Subject to such rules and regulations as may be prescribed by the State 
Banking Commission with regard to their use, maintenance and supervision, 
any bank may establish off the premises of any principal office, branch or 
limited service facility a customer-bank communications terminal, point-of- 
sale terminal, automated teller machine, automated banking facility or other 
direct or remote information-processing device or machine, whether manned or 
unmanned, through or by means of which information relating to any financial 
service or transaction rendered to the public is stored and transmitted, 
instantaneously or otherwise, to or from a bank or other nonbank terminal; 
and the establishment and use of such a device or machine shall not be deemed 
a branch or limited service facility, and the capital requirements and standards 
for approval of a branch or limited service facility, all as set forth in subsections 
(b) and (c) above, shall not be applicable to the establishment of any such 
off-premises terminal device or machine; provided, however, that no bank, 
savings and loan association, savings bank, credit union or any other financial 
institution which is not domiciled in North Carolina may establish in North 
Carolina any information processing device or machine described in this 
subsection. 

(e) A bank may, upon resolution by the board of directors, discontinue a 
branch office subject to the following: 

(1) The bank shall notify the Commissioner in writing of its intent to close 
a branch not later than 90 days prior to the proposed closing date. 
Such notice shall include a detailed statement of the reasons for the 
decision to close a branch and statistical or other information in 
support of such reasons. 

(2) The bank shall provide a notice of its intent to close a branch to its 
customers. Such notice shall be posted in a conspicuous manner on 
the branch premises for a period of 30 days prior to the proposed 
closing date, and shall either be included in at least one of any regular 
account statements mailed to customers of such branch, or in a 
separate mailing to such customers. The later notice shall be given at 
least 90 days prior to the proposed closing date. 

No branch shall be closed until approved by the Commissioner of Banks, 
provided, however, the consolidation of two or more branches into a single 
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location in the same vicinity shall not be considered a closure subject to the 
provisions of this subsection. 

(f) Any action taken by the Commissioner of Banks pursuant to this section 
shall be subject to review by the State Banking Commission which shall have 
the authority to approve, modify or disapprove any action taken or recom- 
mended by the Commissioner of Banks. (1921, c. 4, s. 48; Ex. Sess. 1921, c. 56, 
6. 2s) es) 2209 pal O2 7 AG is £931 en ZAd tsi 21933500) 45 bins, 12.1935, 
Culs9yd947c 990s 953i al OO eesi 2b: 19631. A9GwS. oc ANIL, CV O9,.8..L1° 


1975, ¢¢..553;,850;1983, c,214,s,, 5321989, c).187,:-s. 7; 1995) ¢. 21290 s.,..13.). 


Legal Periodicals. — For comment on 
amendments, see 11 N.C.L. Rev. 199 (1933); 13 
N.C.L. Rev. 360 (1935). 


CASE NOTES 


I. General Consideration. 

II. Needs and Convenience Test. 
III. Solvency Test. 
IV. Branches of National Banks. 


I. GENERAL CONSIDERATION. 


Purpose. — The motivation for this section 
was to minimize the danger of a run on a bank 
due to a rumor of insolvency. State ex rel. 
Banking Comm’n v. Lexington State Bank, 281 
N.C. 108, 187 S.E.2d 747 (1972). 

The purpose of subsection (b) of this section 
was to require that each separate branch con- 
tribute to the solvency of the system. State ex 
rel. Banking Comm’n vy. Lexington State Bank, 
281 N.C. 108, 187 S.E.2d 747 (1972). 

The purpose to be accomplished by subsec- 
tion (b) was protection of the solvency of banks. 
State ex rel. Banking Comm’n v. Lexington 
State Bank, 281 N.C. 108, 187 S.E.2d 747 
(1972). 

What Commission Must Find. — As a 
condition precedent to the establishment of a 
branch, the Commissioner of Banks must find 
that such branch will meet the needs of the 
community and the probable volume of busi- 
ness will be sufficient to assure and maintain 
the solvency of such branch. State ex rel. Bank- 
ing Comm’n vy. Lexington State Bank, 281 N.C. 
108, 187 S.E.2d 747 (1972). 

No Provision for Approval Where Sub- 
section (b) Test Not Met. — No provision is 
made for the approval of any branch that fails 
to meet the requirements of subsection (b)(i) 
and (ii). State ex rel. Banking Comm’n v. Lex- 
ington State Bank, 281 N.C. 108, 187 S.E.2d 
747 (1972). 

Consolidation of Applications for Hear- 
ing. — Applications for branches may be con- 
solidated and heard together, but the evidence 
and finding must be sufficient to support each 
application independent of the other. State ex 
rel. Banking Comm’n v. Lexington State Bank, 


281 N.C. 108, 187 S.E.2d 747 (1972). 

While two applications by a bank to establish 
branches in the same city may be consolidated 
for hearing, each application must be treated as 
a separate application and be approved or de- 
nied on the basis of the evidence relating 
thereto, and separate findings and conclusions 
must be made as to each application. State ex 
rel. Banking Comm’n v. Lexington State Bank, 
281 N.C. 108, 187 S.E.2d 747 (1972). 

Applied in First-Citizens Bank & Trust Co. 
v. Camp, 409 F.2d 1086 (4th Cir. 1969); First- 
Citizens Bank & Trust Co. v. Camp, 432 F.2d 
481 (4th Cir. 1970); State ex rel. Banking 
Comm’n v. Bank of Rocky Mount, 12 N.C. App. 
112, 182 S.E.2d 625 (1971); State ex rel. Bank- 
ing Comm’n vy. Lucama-Kenly Bank, 17 N.C. 
App. 557, 195 S.E.2d 69 (1973). 

Cited in Lenoir Fin. Co. v. Currie, 254 N.C. 
129, 118 S.E.2d 543 (1961). 


II. NEEDS AND CONVENIENCE TEST. 


No Conflict with Federal Antitrust Stat- 
utes. — There is no conflict between the poli- 
cies of the federal antitrust statutes and the 
“need and convenience” test for the establish- 
ment of a branch bank. First Nat'l Bank v. 
Wachovia Bank & Trust Co., 448 F.2d 637 (4th 
Cir. 1971). 

Needs of Community Is an Administra- 
tive Question. — With respect to banking, 
what will serve the needs of the community is, 
to a substantial degree, an administrative 
question involving a multiplicity of factors 
which cannot be given inflexible consideration. 
State ex rel. Banking Comm’n v. Avery County 
Bank, 14 N.C. App. 283, 188 S.E.2d 9, cert. 
denied, 281 N.C. 514, 189 S.E.2d 35 (1972); 
State ex rel. Banking Comm’n v. Cabarrus 
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Bank & Trust Co., 15 N.C. App. 1838, 189 S.E.2d 
496 (1972). 

~ But. Banking Commission Does Not 
Have Untrammeled Discretion. — The 
Banking Commission does not have untram- 
meled discretion in determining what will meet 
the needs and promote the convenience of the 
community. State ex rel. Banking Comm’n v. 
‘Avery County Bank, 14 N.C. App. 283, 188 
S.E.2d-9, cert. denied, 281 N.C. 514, 189 S.E.2d 
35 (1972). 

Factors Used to Determine Need and 
Convenience. — Determination of whether a 
proposed branch bank will meet the needs and 
promote the convenience of the community to 
be served should involve a consideration of at 
least the following factors: (1) whether existing 
banks provide a full complement of banking 
services at competitive rates and fees; (2) the 
need for specialized services offered by the 
applicant bank not presently available through 
existing banks, examples of such services be- 
ing: a. larger lending limits, b. trust depart- 
ment services, c. consumer and commercial 
loan expertise, d. international banking, e. 
farm development services, f. industrial devel- 
opment services, g. automated accounting and 
check clearance services; (3) the extent to which 
management of existing banks has been active 
and vigorous as evidenced by the assumption of 
leadership and participation in the economic 
growth of the community; (4) the composition of 
the population and its prospects for growth; (5) 
the nature and strength of the economy and its 
prospects for growth; (6) the extent to which 

-competition from the entry of a new bank in the 
area will stimulate the economy and make for a 
more healthy banking business; and (7) the 
extent to which the entry of the new bank has 
public support in the community. Bank of New 
Bern v. Wachovia Bank & Trust Co., 353 F. 
Supp. 643 (E.D.N.C. 1972). 

Factors Bearing on Need and Conve- 
nience Not Specified in Section. — This 
section does not provide any degree of specific- 
ity as to the factors, proof of which would show 
the presence or absence of “need and conve- 
nience” for a new branch bank. First-Citizens 
Bank & Trust Co. v. Camp, 409 F.2d 1086 (4th 
Cir. 1969); State ex rel. Banking Comm’n v. 
Cabarrus Bank & Trust Co., 15 N.C. App. 188, 
189 S.E.2d 496 (1972). 

Applicant Need Not Establish Existence 
of Specific Unmet Banking Need. — Subsec- 
tion (b) of this section does not require that an 
applicant bank establish the existence of spe- 
cific, unmet banking needs as a prerequisite to 
the establishment of a branch bank. State ex 
rel. Banking Comm’n v. Avery County Bank, 14 
N.C. App. 283, 188 S.E.2d 9, cert. denied, 281 
N.C. 514, 189 S.E.2d 35 (1972); State ex rel. 
Banking Comm’n v. Cabbarrus Bank & Trust 
Co., 15 N.C. App. 188, 189 S.E.2d 496 (1972). 
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But Merely Offering to Provide Alterna- 
tive Banking Services Is Not Sufficient. — 
Absent some indication that additional compe- 
tition is desirable, merely offering to provide 
alternative banking services is not sufficient 
under the statute. State ex rel. Banking 
Comm’n v. Avery County Bank, 14 N.C. App. 
283, 188 S.E.2d 9, cert. denied, 281 N.C. 514, 
189 S.E.2d 35 (1972), 

Fact that applicant is the largest bank 
in North Carolina is irrelevant, alone, in 
determining needs and convenience. Bank of 
New Bern v. Wachovia Bank & Trust Co., 353 F. 
Supp. 643 (E.D.N.C. 1972). 

Quantum of Proof Required. — Quantum 
of proof to show need and convenience for the 
establishment of a branch office in a suburban 
area would be much less than that required to 
show need and convenience for the establish- 
ment of an entirely new banking facility in the 
city. Bank of New Bern v. Wachovia Bank & 
Trust Co., 353 F. Supp. 643 (E.D.N.C. 1972). 

Test of Substantial Evidence Not Met. — 
Where the evidence is uncontradicted that the 
existing bank offer a full complement of bank- 
ing services at competitive rates, that the only 
specialized services offered by the applicant 
which are not offered by the existing banks are 
larger lending limits and international banking 
for which the likelihood of any need now or in 
the future has not been shown, and that there 
is no indication the proposed branch has public 
support in the community, the decision that a 
new bank is necessary does not meet the test of 
substantial evidence. Bank of New Bern v. 
Wachovia Bank & Trust Co., 353 F. Supp. 643 
(E.D.N.C. 1972). 


Ill. SOLVENCY TEST. 


Solvency tests under subsection (b) are 
twofold: Each new branch must not endanger 
the solvency of the parent bank and it must not 
endanger the solvency of another bank already 
in the field. State ex rel. Banking Comm’n v. 
Lexington State Bank, 281 N.C. 108, 187 
S.E.2d 747 (1972). 

Branch may not be established which 
would be financial failure or would endan- 
ger solvency of another bank already in the 
field. State ex rel. Banking Comm'n v. Lexing- 
ton State Bank, 281 N.C. 108, 187 S.E.2d 747 
(1972). 


IV. BRANCHES OF NATIONAL BANKS. 


State Laws Govern Branching of Na- 
tional Banks. — The Comptroller of the Cur- 
rency must look to State law to determine if a 
branch bank can be opened. Security Bank & 
Trust Co. v. Heimann, 452 F. Supp. 776 
(M.D.N.C. 1978). 

National branch banking is limited to states 
the laws of which permit it, and even there only 
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to the extent that the state laws permit branch 
banking. First Nat'l Bank v. Wachovia Bank & 
Trust Co., 325 F. Supp. 523 (M.D.N.C. 1971), 
aff'd, 448 F.2d 637 (4th Cir. 1971). 

All statutory law requirements of the State 
dealing with the establishment of branch State 
banks must be complied with before a branch 
national bank can be lawfully approved by the 
Comptroller of the Currency of the United 
States. First Citizens Bank & Trust Co. v. 
Camp, 281 F. Supp. 786 (E.D.N.C. 1968), aff'd, 
409 F.2d 1086 (4th Cir. 1969). 

The Comptroller of the Currency of the 
United States is bound by State law in consid- 
ering the applications of national banks to 
establish branch banks. Citizens Nat’] Bank v. 
Wachovia Bank & Trust Co., 329 F. Supp. 585 
(M.D.N.C. 1971). 

National Bank Branch Must Meet “Need 
and Convenience” Test. — In accordance 
with subsection (b)(i) of this section, the Comp- 
troller of the Currency must find that the 
establishment of a branch bank “will meet the 
needs and promote the convenience of the com- 
munity.” First Nat’ Bank v. Wachovia Bank & 
Trust Co., 448 F.2d 637 (4th Cir. 1971); State ex 
rel. Banking Comm'n vy. Cabarrus Bank & Trust 
Co., 15 N.C. App. 183, 189 S.E.2d 496 (1972); 
Security Bank & Trust Co. v. Heimann, 452 F. 
Supp. 776 (M.D.N.C. 1978). 

And Solvency Test. — The plain wording of 
subsection (b)(ii) of this section, which is the 
second part of the test made applicable to the 
Comptroller of the Currency by North Carolina 
law, indicates that a new bank branch and the 
existing bank or banks must meet the solvency 
test. The statute does not say that the new 
branch and the existing branch or branches in 
the area must meet the test. First Nat'l Bank v. 
Wachovia Bank & Trust Co., 448 F.2d 637 (4th 
Cir. 1971); State ex rel. Banking Comm’n v. 
Cabarrus Bank & Trust Co., 15 N.C. App. 183, 
189 S.E.2d 496 (1972); Security Bank & Trust 
Co. v. Heimann, 452 F. Supp. 776 (M.D.N.C. 
1978). 

Needs and Convenience of Community, 
Not Individuals, Considered. — To show 
that the needs of a community will be met by a 
proposed branch bank does not require evi- 
dence from potential bank customers of their 
individual needs which existing banks are un- 
willing or unable to provide; rather, the Comp- 
troller of the Currency of the United States is 
free to apply the expertise of his office to deter- 
mine if the proposed branch will meet the needs 
and promote the convenience of the community 
to be served, and if his decision is supported by 
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substantial evidence it will be sustained. Bank 
of New Bern v. Wachovia Bank & Trust Co., 353 
F. Supp. 648 (E.D.N.C.'1972). ~° Pe 
Standard for Judicial Review of Infor- 
mal Administrative Agency Action. — The 
appropriate standard to be used by a federal 
district court in reviewing an administrative 
agency’s justification for informal action is not 
the substantial evidence test, which is appro- 
priate when reviewing findings made on a hear- 
ing record, but rather whether the comptrol- 
ler’s adjudication was “arbitrary, capricious, an 
abuse of discretion, or otherwise not in accor- 
dance with law.” Where a fact-finding hearing is 
held, clearly the standard of review is substan- 
tial evidence. Security Bank & Trust Co. v. 
Heimann, 452 F. Supp. 776 (M.D.N.C. 1978). 
If the Comptroller of the Currency followed 
the State law in determining if a branch bank 
could be opened, his decision must be affirmed 
unless it was arbitrary, capricious, or an abuse 
of discretion. Security Bank & Trust Co. v. 
Heimann, 452 F. Supp. 776 (M.D.N.C. 1978). 
The decision of the Comptroller of the Cur- 
rency authorizing the opening of a branch bank 
must be affirmed unless it was-arbitrary and 
capricious. Security Bank & Trust Co. v. 
Heimann, 452 F. Supp. 776 (M.D.N.C. 1978). 
Standard for Judicial Review of Fact- 
Gathering Hearing. — Where a hearing on 
the establishment of a branch bank was held 
and the hearing was merely to gather facts, 
that is a fact-gathering procedure, the standard 
of review is the lesser arbitrary and capricious 
test. Security Bank & Trust Co. v. Heimann, 
452 F. Supp. 776 (M.D.N.C. 1978). . 
Sufficient Findings Must Be Approved 
Even If Late and Grudgingly Made. — 
Where the Comptroller of the Currency of the 
United States has made, even though belated 
and grudgingly, legally sufficient findings and 
conclusions on the criteria prescribed by this 
section, and such findings are supported by 
substantial evidence, his action would be nei- 
ther arbitrary nor capricious and must be ap- 
proved. Citizens Nat'l Bank v. Wachovia Bank 
& Trust Co., 329 F. Supp. 585 (M.D.N.C. 1971). 
And Despite Avowed Intention Not to 
Comply with Section. — Where the opinion 
of the Comptroller of the Currency of the 
United States took into account the factors 
required to be considered by this section, his 
findings sufficed to satisfy the requirements of 
this section, notwithstanding his avowed inten- 
tion not to do so. First Citizens Bank & Trust 
Co. v. Southern Nat Bank, 329 F. Supp. 186 
(E.D.N.C. 1971). 


§ 53-63. Unlawful issuing of certificate of deposit. 


It shall be unlawful for any bank to issue any certificate of deposit or other 
negotiable instrument of its indebtedness to the holder thereof except for 
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lawful money of the United States, checks, drafts, or bills of exchange which 
are the actual equivalent of such money. Any officer or employee of any bank 
violating the provisions of this section shall be guilty of a Class 1 misdemeanor. 
(1921, c: 4, s. 44; C.S., s. 220(s); 1998, c. 539, s. 418; 1994, Ex. Sess., c. 24, s. 
14(c); 1995, ¢..129, s.-14.) 


CASE NOTES 


Cited in City of Southport v. Williams, 290 F. 
488 (E.D.N.C. 1923). 


§ 53-64. Loans secured by bank’s own stock or stock of 
parent bank holding company. 


(a) It shall be lawful for a bank to make a loan secured by the pledge of its 
own shares of stock or the stock of its parent holding company; provided that 
whenever any bank shall exercise its security interest in the shares of the bank 
or its parent holding company upon a loan default or other transfer, it shall 
dispose of all of such shares of stock within a period of six months. If such stock 
has not been disposed of within six months, the same shall be charged to profit 
and loss and no longer carried as an asset of the bank. The Commissioner may 
extend the six-month period not to exceed an additional six months. 

(b) A bank may not make a loan to finance the purchase of or to carry its 
stock or the stock of its parent holding company. For purposes of this 
subsection, the phrase “to carry” shall have the meaning set forth in 12 C.F\R. 
Part 221, by the Board of Governors of the Federal Reserve System. 

(c) Abank may not purchase any portion of its shares of stock, nor the stock 
of its parent holding company, unless the same is purchased or pledged to the 
bank to prevent a loss upon a debt previously contracted in good faith. In the 
event the bank shall become the owner of its shares, or those of its parent 
holding company, the bank shall dispose of the same as provided in subsection 
(a) of this section. (1921, c. 4, s. 45; C.S., s. 220(t); 1927, c. 47, s. 9; 1983, c. 214, 
s:-6 1995; *e8296" Ss) 


CASE NOTES 


Taking Stock in Payment of Note. — A 
payee bank may not cancel a note in consider- 
ation of shares of its stock delivered to it by the 
maker of the note, it not appearing that he was 
insolvent, or that the transaction was neces- 
sary to prevent loss to the bank, and payment 
so made is not a valid defense in the hands of 
another bank to which the note had been 


indorsed before maturity by the payee bank as 
collateral security. White v. Whitehurst, 194 
N.C. 305, 139 S.E. 598 (1927). 

As to lien on stock under former law, see 
Boyd v. Redd, 120 N.C. 335, 27 S.E. 35 (1897); 
First Nat’ Bank v. Riggins, 124 N.C. 534, 32 
S.E. 801 (1899); In re W.W. Mills Co., 162 F. 42 
(E.D.N.C. 1908). 


§ 53-65. Deposits payable on demand. 


Any bank may receive deposits of funds subject to withdrawals or to be paid 
upon the checks of the depositor. All deposits in such banks shall be payable on 
demand, without notice, except when the contract of deposit shall otherwise 
provide. (1921, c. 4, s. 46; C.S., s. 220(u).) 


Cross References. — As to definition of 
“demand deposits,” see § 53-1. 
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§ 53-66: Repealed by Session Laws 1983, c. 214, s. 7. 


§ 53-67. Banks controlled by boards of directors. 


The corporate powers, business, and property of banks doing business under 
this Chapter shall be exercised, conducted, and controlled by its board of 
directors, which shall meet at least quarterly. Such board shall consist of not 
less than five directors, to be chosen by the stockholders, and shall hold office 
for the term for which they are elected, and until their successors are elected 
and qualified. The annual meeting of stockholders for the election of directors 
shall be held at such time as may be designated by the charter or the bylaws 
of the bank but shall be held not later than the thirtieth day of June in each 
year. In addition to the foregoing powers relating to the fixing of the number 
and the election of directors, the stockholders of a bank, at any stockholders’ 
meeting, special or annual, may authorize not more than two additional 
directorships which may be left unfilled and to be filled in the discretion of the 
directors of the institution during the interval between such stockholders’ 
meetings. Aside from the specific provisions of this section, the number, 
election, term and classification of the directors of banks doing business under 
this Chapter shall be governed by the provisions of the North Carolina 
Business Corporation Act. (1921, c. 4, s. 48; C.S., s. 220(w); 1925, c. 170; 1965, 
c. 188; 1967, c. 789, s. 12; 1983, c. 24, ss. 1, 2; 1989, c. 187, s. 8; 1989 (Reg. Sess., 
1990); °c. 1024, 's,' 3°) 


Legal Periodicals. — For note, “The Need Concerns of Bank-Nonbank Director Inter- 
for Antitrust Legislation Tailored to the Specific locks,” see 1982 Duke L.J. 938. 


§ 53-68. Statements showing deposits of State and State 
officials. 


All banks in which any money is on deposit by the State of North Carolina 
or any of the officials thereof shall, in their published statements as by law 
required, show the amount of money on deposit in such bank to the credit of the 
State or of any official thereof; and no officials of the State shall deposit money 
in any bank which shall refuse to comply with the provisions of this section. 
(1923,.¢. 211, sx 1;:G}S.,)8).220x),) 


Cross References. — As to deposit of State 
funds, see § 147-77 et seq. 


§ 53-69: Repealed by Session Laws 1945, c. 635. 


§ 53-70. No fees on remittances covering checks. 


No bank or trust company in this State shall charge a fee on remittances 
covering checks. (1921, c. 20, s. 1; C.S., s. 220(z); 1971, c. 244, s. 1.) 


§ 53-71. Checks payable in exchange. 


In order to prevent accumulation of unnecessary amounts of currency in the 
vaults of the banks and trust companies chartered by this State, all checks 
drawn on said banks and trust companies shall, unless specified on the face 
thereof to the contrary by the maker or makers thereof, be payable at the 
option of the drawee bank, in exchange drawn on the reserve deposits of said 
drawee bank when any such check is presented by or through any federal 
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reserve bank, post office, or express company, or any respective agents thereof. 


(L921 600205 S.223°GsS:, sn220(aa)s) 


Cross References. — As to checks exempt 
from section, see § 53-73. 
Legal Periodicals. — For discussion of sec- 


tion, see 1 N.C.L. Rev. 133 (1923); 2 N.C.L. Rev. 
36 (1924); 8 N.C.L. Rev. 55 (1930). 


CASE NOTES 


Purpose and Effect. — This section was 
enacted to relieve banks and trust companies, 
chartered by this State, of embarrassments 
growing out of the policy theretofore pursued 
by the federal reserve bank with respect to the 
collection of checks drawn on said banks and 
trust companies. It does not deal with or pur- 
port to deal with the rights or liabilities of 
depositors who in the transaction of their busi- 
ness draw checks on their deposits with said 
banks and trust companies. The purpose of the 
section and its only effect is to confer upon such 
banks and trust companies the right, in certain 
instances, to pay checks drawn on them in a 
medium other than money, and to deprive the 
payee or holder of such checks of the right to 
demand payment in money. Morris v. Cleve, 
1OWEN C2255, 1438'S! 253 (1929): 

The effect of this section is as though the 
provision of the law is written into the face of 
the check; and consequently where the maker 
or drawer does not specify cash payment, he 
agrees, as does the payee in accepting it, that if 
presented by or through a federal reserve bank, 
express company, etc., the check shall be pay- 
able by an exchange draft drawn by the payee 
bank on its reserved deposits. F & M Bank v. 
Federal Reserve Bank, 262 U.S. 649, 43 S. Ct. 
651, 67 L. Ed. 1157 (1923); Cleve v. Craven 
Chem. Co., 18 F.2d 711 (4th Cir. 1927). 

Constitutionality. — This section does not 
violate the Constitution of the United States. F 
& M Bank v. Federal Reserve Bank, 262 U.S. 
649; 743.18) -Ct!’ 651 67 Le. (Ed? 1157-1923), 
overruling 183 N.C. 546, 112 S.E. 252 (1922); 
Federal Land Bank v. Barrow, 189 N.C. 303, 
127 S.E. 3.(1925). 

Construed Strictly. — This section should 
be construed strictly. Morris v. Cleve, 197 N.C. 
253, 148 'S.E. 253 (1929). 

Section does not change the general rule 
that when a depositor draws his check on a 
bank or trust company chartered by this State, 
such check is payable in money, or at the option 
of the holder, in a medium other than money — 
such payment being at the risk of holder. 
Morris v. Cleve, 197 N.C. 253, 148 S.E. 253 
(1929). 

Federal reserve banks cannot require pay- 
ment in any other medium than the exchange. 
Federal Land Bank v. Barrow, 189 N.C. 303, 
127 S.E. 3 (1925). 


Right to Require Payment in Money. — 
Under this section the drawer has the right to 
specify on the face of the check that payment 
shall be made in money, and in such case the 
drawee bank or trust company must pay in 
money, in any event. Morris v. Cleve, 197 N.C. 
2538, 148:S.E.' 253 (1929). 

Payment in money may be required if the 
check is presented for payment, in person, or by 
an agent for collection other than as prescribed 
by this section. Morris v. Cleve, 197 N.C. 258, 
148 S.E. 253 (1929). 

Certificates of Deposit. — This section has 
no application to certificates of deposit. Citizens 
Nat’! Bank v. Fidelity & Cas. Co., 86 F.2d 4 (4th 
Cir. 1936), cert. denied, 299 U.S. 612, 57S. Ct. 
315, 81 L. Ed. 452 (1937). 

Liability Where Exchange Unpaid. — 
Under this section, a drawee bank cannot 
charge checks drawn on it by its customers to 
the accounts of such customers, remit in drafts 
or exchange to the forwarding bank, and 
thereby be released, notwithstanding that said 
drafts or exchange are, for valid and lawful 
reasons, not paid. Where a check drawn on a 
bank or trust company chartered by this State 
is presented to the drawee bank, “by or through 
any federal reserve bank, post office or express 
company or any respective agent thereof,” and 
such bank or trust company, in the exercise of 
the option conferred by said statute, sends to 
the forwarding bank its draft on its reserve 
deposits in payment of such check, it will not be 
discharged of liability for the collection of its 
depositor’s check until such draft on its reserve 
deposit has been paid. Graham vy. Proctorville 
Whse., 189 N.C. 533, 127 S.E. 540 (1925). 

Where the payee of a check deposits it in a 
bank for collection and does not thereon indi- 
cate that the collecting bank is to require pay- 
ment in money, he authorizes the collecting 
bank to collect in due course of mail and comes 
within the provisions of this section and former 
§ 53-57 as being a check presented by or 
through a “post office.” The collecting bank is 
not liable for accepting the check of the drawee 
bank on another bank, resulting ultimately in 
nonpayment, and the payee must suffer the 
loss thereon. Braswell v. Citizens Nat'l Bank, 
197 N.C. 229, 148 S.E. 236 (1929). 

Where a bank receives a check in payment of 
a note and elects to put it in the hands of a 
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federal reserve bank for collection, which bank 
accepts the check of the drawee bank on an- 
other bank in payment, when the check would 
have been paid in course of collection had cash 
been demanded, the drawer and endorsers on 
the original check are relieved of liability 
thereon, and may not be held if the check of the 
drawee bank was not paid because of its later 
insolvency; and this result is not affected by 
this section since the payee bank has the option 
of presenting the check for payment through 
the federal reserve bank or not. Morris v. Cleve, 
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Cleve v. Craven Chem. Co., 18 F.2d 711 (4th Cir. 
1927). 

Charging Check to Drawer’s Account as 
Payment. — When the drawee bank has to the 
credit of the drawer funds sufficient and avail- 
able for the payment of his check, and accepts 
and charges the check to the drawer’s account, 
the check is paid, and the drawer is discharged 
from liability, not only on the check, but also for 
the debt in payment of which the check was 
drawn. Morris v. Cleve, 197 N.C. 253, 148 S.E. 
253-(1929). 


197 N.C. 253, 148 S.E. 253 (1929), criticizing 


§ 53-72: Repealed by Session Laws 1971, c. 244, s. 3. 


§ 53-73. Checks exempted. 


All checks drawn on the banks and trust companies in this State in payment 
of obligations due the State of North Carolina or the federal government shall 
be exempt from the provisions of G.S. 53-71. (1921, c. 20, s. 4; C.S., s. 220(cc); 
VOTING. 2440872") 


§ 53-74: Repealed by Session Laws 1971, c. 244, s. 3. 


§ 53-75. Statement of account from bank to depositor 
deemed final adjustment if not objected to 
within five years; statements of account to be 
rendered annually or on request. 


When a statement of account has been rendered by a bank to a depositor 
accompanied by vouchers, if any, which are the basis for debit entries in such 
account, or the depositor’s passbook has been written up by the bank showing 
the condition of the depositor’s account and delivered to such depositor with 
like accompaniment of vouchers, if any, such account shall, after the period of 
five years from the date of its rendition in the event no objection thereto has 
been theretofore made by the depositor, be deemed finally adjusted and settled 
and its correctness conclusively presumed and such depositor shall thereafter 
be barred from questioning the incorrectness of such account for any cause. 
Every bank operating under this Chapter shall render a statement of account 
for each deposit account, including NOW or similar accounts, at least annually 
to the last known address of the depositor; provided, however, such statements 
are not required for time deposits, or for savings deposits evidenced by 
passbooks. Every bank operating under this Chapter shall render a statement 
of account for each deposit account, including demand, time, savings, NOW, 
and other similar accounts upon receipt of an appropriate request reasonably 
made by a depositor. (1929, c. 188, s. 1; 1981, c. 671, s. 11.) 


§ 53-76. Depositor not relieved from exercising diligence 
as to errors. | 

Nothing in the preceding section [G.S. 53-75] shall be construed to relieve 

the depositor from the duty now imposed by law of exercising due diligence in 


the examination of such account and vouchers, if any, when rendered by the 
bank. (1929, c. 188, s. 2; 1981, c. 599, s. 19.) 
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Cross References. — As to bank customer’s 
duty to discover and report unauthorized sig- 
natures or alterations, see § 25-4-406. 


§ 53-77. Governor empowered to proclaim banking holi- 
days. 


The Governor is hereby authorized and empowered, by and with the advice 
and consent of the Council of State, to name and set apart such day or days, as 
he may from time to time designate, as banking holidays. During such period 
of holidays, all the ordinary and usual operations and business of all banking 
corporations, State or national, in this State shall be suspended, and during 
such period no banking corporation shall pay out or receive deposits, make 
loans or discounts, transfer credits, or transact any other banking business 
whatsoever: Provided, however, that during any such holiday, including the 
holiday validated in this section, the Commissioner of Banks, with the 
approval of the Governor, may permit any or all such banking institutions to 
perform any or all of the usual banking functions. 

The banking holiday heretofore proclaimed by the Governor of this State for 
Monday, Tuesday and Wednesday, March 6, 7, and 8, 1933 is hereby approved 
and validated, and the said days are hereby declared to be banking holidays in 
the State of North Carolina. (1933, c. 120, ss. 1, 2.) 


Legal Periodicals. — For discussion of sec- 
tion, see 11 N.C.L. Rev. 195 (1938). 


CASE NOTES 


Cited in Hood v. Clark, 211 N.C. 698, 191 
S.E. 732 (1937). 


§ 53-77.1: Repealed by Session Laws 1989, c. 187, s. 9. 


§ 53-77.1A. Days and hours of operation. 


A bank as defined in G.S. 53-1 or G.S. 53-136, or any branch or limited 
service facility thereof located in this State, may operate on such days and 
during such hours, and may observe such holidays, as the bank’s board of 
directors shall designate. (1989, c. 187, s. 10; 1995, c. 129, s. 15; 1995 (Reg. 
Sess., 1996), c. 556, s. 2.) 


Cross References. — As to legal banking 
holidays, see § 53-77.1A. For list of legal public 
holidays, see § 103-4. 


§ 53-77.2: Repealed by Session Laws 1971, c. 319, s. 2. 


§ 53-77.2A: Repealed by Session Laws 1995 (Regular Session, 1996), c. 556, 
Sik; 


§ 53-77.3. Banks suspending business during an emer- 
gency. 
(a) As used in this section, unless the context otherwise requires: 
(1) “Bank” includes commercial banks, industrial banks, trust companies, 
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any branch or agency of a foreign banking organization, any person or 
association of persons lawfully carrying on the business of banking, 
whether incorporated or not, and, to the extent that the provisions 
hereof are not inconsistent with and do not infringe upon paramount 
federal law, also includes national banks. 

(2) “Emergency” means any condition or occurrence, which may interfere 
physically with the conduct of normal business operations at one or 
more or all of the offices of a bank, or which poses an imminent or 
existing threat to the safety or security of persons or property, or both. 
Without limiting the generality of the foregoing, an emergency may 
arise as a result of any one or more of the following: fire; flood; 
earthquake; hurricanes; wind, rain, or snow storms; labor disputes 
and strikes; power failures; transportation failures; interruption of 
communication facilities; shortages of fuel, housing, food, transporta- 
tion or labor; robbery or attempted robbery; actual or threatened 
enemy attack; epidemics or other catastrophes; riots, civil commo- 
tions, and other acts of lawlessness or violence, actual or threatened. 

(3) “Office” means any place at which a bank transacts its business or 
conducts operations related to its business. 

(4) “Officers” means the person or persons designated by the board of 
directors, board of trustees, or other governing body of a bank, to act 
for the bank in carrying out the provisions of this section or, in the 
absence of any such designation or of the officer or officers so 
designated, the president or any other officer currently in charge of 
the bank or of the office or offices in question. 

(b) Whenever the Commissioner of Banks is of the opinion that an emer- 
gency exists, or is impending, in this State or in any part or parts of this State, 
he may authorize banks located in the affected area or areas to close any or all 
of their offices. In addition, if the Commissioner is of the opinion that an 
emergency exists, or is impending, which affects, or may affect, a particular 
bank or banks, or a particular office or offices thereof, but not banks located in 
the area generally, he may authorize the particular bank or banks, or office or 
offices so affected, to close. In addition, the Commissioner of Banks may in the 
interest of national defense authorize any bank, or any of its offices, to open or 
close, for the transaction of business. The office or offices so closed shall remain 
closed until the Commissioner declares that the emergency has ended, or until 
such earlier time as the officers of the bank determine that one or more offices, 
previously closed because of the emergency, should reopen, and, in either 
event, for such further time thereafter as may reasonably be required to 
reopen. 

In the event communications systems should be so disrupted as to make it 
impossible or impractical for a bank official to communicate with the Commis- 
sioner of Banks, the bank officer or manager or other person in charge of any 
such bank or branch bank may close said office without prior approval of the 
Commissioner of Banks provided he gives prompt notice thereof to the 
Commissioner as soon as communications have been restored. 

(c) Any day on which a bank, or any one or more of its offices, is closed 
during all or any part of its normal banking hours pursuant to the authoriza- 
tion granted under this section shall be, with respect to such bank or, if not all 
of its offices are closed, then with respect to any office or offices which are 
closed, a legal holiday for all purposes with respect to any banking business of 
any character. No liability, or loss of rights of any kind, on the part of any bank, 
or director, officer, or employee thereof, shall accrue or result by virtue of any 
closing authorized by this section. 

(d) The provisions of this section shall be construed and applied as being in 
addition to, and not in substitution for or limitation of, any other law of this 
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State or of the United States authorizing the closing of a bank or excusing the 
delay by a bank in the performance of its duties and obligations because of 
emergencies or conditions beyond the bank’s control, or otherwise. (1971, c. 
AGHBIISD. CHOP 1S. 0; 1900.C, L872 siali2s) 


Editor’s Note. — Session Laws 1985, c.677, and supervised in accordance with the laws of 
which amended subdivision (a)(1), provided in the State of North Carolina in effect prior to 
s. 7: “The provisions of this act shall not apply ratification of this act.” The act was ratified 
to any institution chartered as a savings bank July 10, 1985, and became effective on that 
prior to the effective date of this act and any date. 
such institution shall continue to be regulated 


ARTICLE 7. 


Officers and Directors. 


§ 53-78. Appointment of executive and loan committees by 
directors. 


The board of directors shall appoint an executive committee or committees, 
each of which shall be composed of at least three of its members with such 
duties and powers as are defined by the regulations or bylaws, who shall serve 
until their successors are appointed. Such executive committee or committees 
shall meet as often as the board of directors may require, except that the 
executive committee or committees shall meet at least once during each month 
in which there is no meeting of the board of directors, and approve or 
disapprove all loans and investments. All loans and investments shall be made 
under such rules and regulations as the board of directors may prescribe. 

The board of directors may appoint, in addition to the executive committee 
or committees, a general loan committee, the membership of which shall 
include at least three directors and such officers of the bank as may be 
appointed, with such duties and powers with respect to making loans and 
investments as are defined in the bylaws or by resolution of the board of 
directors, the members of such general loan committee to serve until their 
successors are appointed. Such general loan committee, if appointed, shall 
meet as often as the bylaws or resolution of the board of directors may require, 
which shall not be less frequently than once each month, and approve or 
disapprove all such loans and investments as may be required by the bylaws or 
by resolution of the board of directors to be submitted to the general loan 
committee. The board of directors of any bank, which has branches, may 
appoint, in addition to a general loan committee, a loan committee for the 
parent bank and for any branch, each of which committees shall include at 
least three members who are officers or members of the local advisory board for 
such parent bank or branch, with such duties and powers with respect to 
approving or disapproving loans and investments as may be defined in the 
bylaws or by resolution of the board of directors, and under such rules and 
regulations as the board of directors may prescribe. Such loans and invest- 
ments as are authorized or approved by a general loan committee or either of 
the other loan committees hereinabove provided for may, but need not, be 
approved or disapproved by the executive committee or committees. All loans 
and investments made, however, shall be authorized or approved by either the 
executive committee or committees, a general loan committee, or one of the 
other loan committees herein provided for. (1921, c. 4, s. 49; C.S., s. 221(a); 
1951,eP 1673 sP 1198906. UST SielSs 1995 fos 29 fsel6) 
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§ 53-79. Minutes of meetings of directors and executive 
and loan committees. 


Minutes shall be kept of all meetings of the board of directors, executive 
committee or committees, and of the loan committee or committees, if ap- 
pointed, and the same shall be recorded in a book or books which shall be kept 
for that purpose; which book or books shall be kept on file in the bank. Such 
minutes shall show a record of the action taken by the board of directors, the 
executive committee or committees and the loan committee or committees on 
all loans, discounts, and investments made, authorized or approved, and such 
further action as the board of directors and the executive committee or 
committees shall take concerning the conduct, management and welfare of the 
bank. The minutes of the executive committee and all committees authorizing 
or approving loans and investments, showing the actions taken by such 
committees since the last meeting of the board of directors, shall be submitted 
to the board of directors at each meeting of the board. (1921, c. 4, s. 50; C.S., s. 
2210): dot C10 145.2.) 


CASE NOTES 


Effect of Not Writing Minutes. — Where corporate meeting of stockholders or directors 
the proper officer fails to actually make a writ- are facts. Bailey v. Hassell, 184 N.C. 450, 115 
ten minute or record of the proceedings, they  S.E. 166 (1922); Everett v. Staton, 192 N.C. 216, 
may be proved by parol testimony where they 134 S.E. 492 (1926). 
are not so recorded, since proceedings of a 


§ 53-80. Qualifications of directors. 


Every director of a bank doing business under this Chapter shall be the 
owner and holder of shares of stock in the bank representing not less than one 
thousand dollars ($1,000) book value as of the last business day of the calendar 
year immediately prior to the election of such director. For the purpose of this 
section, book value shall consist of common capital stock, unimpaired surplus, 
undivided profits, and reserves for contingencies if any such reserves are 
segregations of capital. Where directors are appointed during the interval 
between stockholders’ meetings pursuant to the provisions of G.S. 53-67, such 
directors shall hold the required qualifying shares as of the time of their 
appointment. Notwithstanding the proviso at the end of this section, where the 
bank is a wholly owned subsidiary, the required qualifying shares shall be 
shares in the parent corporation, whether or not the bank was doing business 
before February 18, 1921. And every such director shall hold the shares in the 
director’s own name unpledged and unencumbered in any way. Provided, 
however, shares of the bank or parent corporation stock held in an individual 
retirement account or other retirement account of a bank director, over which 
the director has investment authority, shall be considered qualifying shares for 
the purpose of this section. The office of any director at any time violating any 
of the provisions of this section shall immediately become vacant, and the 
remaining directors shall declare that director’s office vacant and proceed to fill 
such vacancy forthwith. Not less than one-half of the directors of every bank 
doing business under this Chapter shall be residents of the State of North 
Carolina: Provided, that as to banks doing business before February 18, 1921, 
the requirements as to amount of stock owned by a director shall not apply 
unless the Commissioner of Banks shall rule that the director is not bona fide 
discharging the director’s duties. (1921, c. 4, s. 51; C.S., s. 221(c); 1931, c. 248, 
8.°5; 1979) cr483iie.18;Al9S3 ec EA isS5 1999-7258 .417) 
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Effect of Amendments. — Session Laws 
1999-72, s. 1, effective May 21, 1999, in the fifth 
sentence, substituted “the” for “such” following 
“shall hold” and “the director’s” for “his” follow- 
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sentence; and, in the eighth sentence, substi- 
tuted “one-half” for “three-fourths” following 
“Not less than,” substituted “the” for “such” 
following “rule that,” and substituted “the di- 


9 


ing “shares in”; added the sixth sentence; sub- _rector’s” for “his” following “discharging.” 


stituted “that director’s” for “his” in the seventh 


§ 53-81. Directors shall take oath. 


Every director shall, within 30 days after his election, take and subscribe, in 
duplicate, an oath that he will diligently and honestly perform his duties in 
such office; and that he is the owner in good faith of the shares of stock of the 
bank required to qualify him for such office, standing in his own name on its 
books, and one of such oaths shall forthwith be filed with the Commissioner of 
Banks, and the other shall be kept on file in the bank. (1921, c. 4, s. 52; C.S., 
s. 221(d); 1931, c. 243, s. 5.) 


§ 53-82. Liability of directors. 


Any director of any bank who shall knowingly violate, or who shall 
knowingly permit to be violated by any officers, agents, or employees of such 
bank, any of the provisions of this Chapter shall be held personally and 
individually liable for all damages which the bank, its stockholders or any 
other person shall have sustained in consequence of such violation. Any 
agerieved stockholder in any bank in liquidation may prosecute an action for 
the enforcement of the provisions of this section. Only one such action may be 
brought. The procedure shall follow as nearly as may be that prescribed by G.S. 
44-14, relative to suits on bonds of contractors with municipal corporations. 
(1921 C4 S255 sss. 71.e) 1985, cea4o4 


Cross References. — As to criminal liabil- 
ity, see §§ 53-126 to 53-134. 
Editor’s Note. — Section 44-14, referred to 


in this section, was repealed by Session Laws 
1973, c. 1194. See now § 44A-25 et seq. 


CASE NOTES 


Liability for False and Misleading State- 
ment. — A false and misleading statement 
made by the directors by which one was led to 
make deposits gave a cause of action against 
the directors. It was also held that the directors 
are presumed to know the condition of the 
bank. Townsend vy. Williams, 117 N.C. 330, 23 
S.E. 461 (1895); Tate v. Bates, 118 N.C. 287, 24 
S.E. 482 (1896); Solomon v. Bates, 118 N.C. 311, 
24 S.E. 478, motion to modify opinion dis- 
missed, 118 N.C. 321, 24 S.E.2d 746 (1896); 
Houston v. Thornton, 122 N.C. 365, 29 S.E. 827 
(1898). 


Who May Prosecute Action. — An action 
for damages against the directors, for false 
statements as to the bank’s solvency made to 
private persons and in the bank’s report to the 
Commission, is solely maintainable by the re- 
ceiver of the bank unless the private person can 
show an injury peculiar to him as distinguished 
from the loss among the creditors generally. 
Douglass v. Dawson, 190 N.C. 458, 180 S.E. 195 
(1925). 

Cited in State v. Cooper, 190 N.C. 528, 130 
S.E. 180 (1925). 


§ 53-83. Examining committee of directors. 


A committee of at least three directors or stockholders shall be appointed 
annually to examine, or to superintend the examination of the assets and the 
liabilities of the bank, and to report to the board of directors the result of such 
examination. The committee, with the approval of the board of directors, may 
provide for such examinations by a certified public accountant or clearinghouse 
examiner in any city where such examination is provided for by the rules of 
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such clearinghouse association. A copy of such report of examination, which is 
herein required to be made, attested, and verified under oath by the signature 
of at least three members of such committee, shall forthwith be filed with the 
Commissioner of Banks. (1921, c. 4, s. 54;.C.S., s. 221(f); 1931,.c¢.. 243,..s.5.) 


§ 53-84. Depositories designated by directors. 


By resolution of the board of directors, other banks organized under the laws 
of this State, or of another state, or under the laws of the United States, shall 
be designated as depositories or reserve banks in which a part of such bank’s 
reserve shall be deposited, subject to payment on demand. A copy of such 
resolution shall, upon its adoption, be forthwith certified to the Commissioner 
of Banks and the depository so designated shall be subject to the approval of 
the Commissioner of Banks. For causes which he may deem adequate, the 
Commissioner of Banks shall have authority at any time to withdraw such 
approval. 

A bank may deposit funds in a bank of a foreign country, but such deposits 
shall not constitute any part of its reserve as defined in G.S. 53-51. (1921, c. 4, 
SDD, Oip., S:.22,1(9), LOST cl 24346 elI6 KC. 75978. 14° 499 1c O47 is. Sy) 


Local Modification. — Guilford: 1933, c. Cross References. — As to the amount, etc., 
568; Haywood: 1935, c. 95; Nash: 1938, c. 568; of the reserve, see § 53-50. . 
town of Bailey: 1935, c. 95; town of Hobgood: 

1935, c. 95; town of Spring Hope: 1933, c. 568. 


CASE NOTES 


Cited in State v. Cooper, 190 N.C. 528, 130 
S.E. 180 (1925). 


§ 53-85. Shareholders’ book. 


The directors shall provide a book in which shall be kept the name and 
resident address of each shareholder of record, the number of shares held by 
each, the time when such person became a shareholder, together with all 
transfer of stock, stating the time when made, the number of shares and by 
whom transferred, which book shall be subject to the inspection of the 
directors, officers, and shareholders of record of the bank at all times during 
the usual hours for the transaction of business. (1921, c. 4, s. 56; C.S., s. 221(h); 
1989, c. 187, s. 14.) 


CASE NOTES 


Right to Inspect. — Under this section the Cited in Cooke v. Outland, 265 N.C. 601, 144 
right to inspect stock books in banks is specif- S.E.2d 835 (1965). 
ically given. White v. Smith, 256 N.C. 218, 123 
S.E.2d 628 (1962). 


§ 53-86. Directors, officers, etc., accepting fees, etc. 


No gift, fee, commission, or brokerage charge shall be received, directly or 
indirectly, by any officer, director, or employee of any bank doing business 
under this Chapter, on account of any transaction to which the bank is a party. 
Any officer, director, employee, or agent who shall violate the provisions of this 
section shall be guilty of a Class 3 misdemeanor, and shall be and thereafter 
remain ineligible as an officer, director, or employee of any bank doing business 
under this Chapter. Nothing in this section shall be construed to prevent the 
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payment of necessary and proper fees to any licensed attorney or licensed real 
estate broker or salesman, who is a director but not an officer or employee of 
the bank for professional services rendered, and nothing in this section shall be 
construed to apply to commissions on insurance and surety bond premiums. 
(P9QTHERANS2.57-"Ci Se sP221G)AlOAT Hey G91 O TAF Cu2T2 1 9938 Fex539/ sH4195 
1994, Ex. Sess., c. 24, s. 14(c).) 


§ 53-87. Directors may declare dividends. 


The board of directors of any bank may declare a dividend of so much of its 
undivided profits as they may deem expedient, subject to the requirements 
hereinafter provided. When the surplus of any bank having a capital stock of 
fifteen thousand dollars ($15,000) or more is less than fifty percent (50%) of its 
paid-in capital stock, such bank shall not declare any dividend until it has 
transferred from undivided profits to surplus twenty-five percent (25%) of said 
undivided profits, or any lesser percentage that may be required to restore the 
surplus to an amount equal to fifty percent (50%) of the paid-in capital stock. 
When the surplus of any bank having a capital stock of less than fifteen 
thousand dollars ($15,000) is less than one hundred percent (100%) of its 
paid-in capital stock, such bank shall not declare any dividend until it has 
transferred from undivided profits to surplus fifty percent (50%) of said 
undivided profits, or any lesser percentage that may be required to restore the 
surplus to an amount equal to one hundred percent (100%) of the paid-in 
capital stock. In order to ascertain the undivided profits from which such 
caeeud may be made, there shall be charged and deducted from the actual 
profits: 

(1) All ordinary and extraordinary expenses, paid or incurred, in manag- 
ing the affairs and transacting the business of the bank; 

(2) Interest paid or then due on debts which it owes; 

(3) All taxes due; 

(4) All overdrafts over one thousand dollars ($1,000) which have been 
standing on the books of the bank for a period of 60 days or longer; 

(5) All losses sustained by the bank. In computing the losses, there shall 
be included debts owing the bank which have become due and are not 
in process of collection, and on which interest for one year or more is 
due and unpaid, unless said debts are well secured; and debts reduced 
to final judgments which have been unsatisfied for more than one year 
and on which no interest has been paid for a period of one year, unless 
said judgments are well secured. 

(6) All investments carried on its books, which are prohibited under the 
provisions of this Chapter, or rules and regulations made by the 
Commissioner of Banks, pursuant to the powers conferred under this 
Chapter. (1921, ¢..4,.s.58;.C.S., s.221G);1927, c. 475s. 1031981, e248, 
$03 1991,.c; 6716-Sin4)) 


§ 53-88. Use of surplus. 


The surplus of any bank doing business under this Chapter shall not be used 
for the purpose of paying expenses or losses until the credit to undivided profits 
has been exhausted. But any portion of such surplus may be converted into 
capital stock and distributed as a stock dividend, provided that such surplus 
shall not thereby be reduced below fifty percent (50%) of the paid-in capital of 
such bank, having a paid-in capital of fifteen thousand dollars ($15,000) or 
more. When the surplus of any bank having a capital stock of less than fifteen 
thousand dollars ($15,000) shall reach an amount equal to one hundred 
percent (100%) of its paid-in capital, the board of directors of such bank shall 
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declare a dividend of fifty percent (50%) of said surplus and distribute the same 
as a stock dividend: Provided, that where the distribution of such a stock 
dividend would increase the capital stock of any bank to an amount greater 
than fifteen thousand dollars ($15,000), the board of directors of such bank 
may, in its discretion, declare a stock dividend of only so much of said surplus 
as will be necessary to increase the stock of the said bank to fifteen thousand 
dollars ($15,000). (1921, c. 4, s. 59; C.S., s; 221k).) 


Cross References. — As to definition of 
“surplus,” see § 53-1. 


§ 53-89. Overdrafts, payment by officer, etc. 


Any officer (other than a director), or employee of a bank, who shall permit 
any customer or other person to overdraw his account, or who shall pay any 
check or draft, the paying of which shall overdraw any account, unless the 
same shall be authorized by the board of directors or by a committee of such 
board authorized to act, shall be personally and individually liable to such 
bank for the amounts of such overdrafts. (1921, c. 4, s. 60; C.S., s. 221(1).) 


§ 53-90. Officers and employees shall give bond. 


The active officers and employees of any bank before entering upon their 
duties shall give bond to the bank in a bonding company authorized to do 
business in North Carolina, in the amount required by the directors and upon 
such form as may be approved by the Commissioner of Banks, the premium for 
same to be paid by the bank. The Commissioner of Banks or directors of such 
bank may require an increase of the amount of such bond whenever they may 
deem it necessary. If injured by the breach of any bond given hereunder, the 
bank so injured may put the same in suit and recover such damages as it may 
have sustained. (1921, c. 4, s. 61; Ex. Sess., 1921, c. 18; C.S., s. 221(m); 1927, 
Cc. AR28P 119 O29) ce? 72, 82/2971 93 hier 248 sh58) 


CASE NOTES 


Section Enters into and Forms Part of contract. Hood v. Simpson, 206 N.C. 748, 175 


Bond. — The provision of this section requir- 
ing officers and employees of a bank to give 
bond in an amount required by the directors 
and upon such form as may be approved by the 
Commissioner of Banks, is the only statutory 
provision which becomes a part of the bond. 
Hartford Accident & Indem. Co. v. Hood, 226 
N.C. 706, 40 S.E.2d 198 (1946). See Hood v. 
Simpson, 206 N.C. 748, 175 S.E. 193 (1934). 
Effect of Renewal of Bond. — When a 
bond, which guarantees the fidelity of a bank 
cashier and guarantees the bank against loss 
by reason of embezzlement, etc., of said cashier, 
is executed for an indefinite term and thereaf- 
ter is kept in force by the payment of annual 
premiums, for each year the officer was re- 
elected, then each and every renewal thereof is 
a separate and distinct bond or independent 


S.E. 193 (1934). 

Where a bond guaranteeing the payment of 
any loss sustained through the dishonesty of a 
bank official, while “in the continuous employ- 
ment of a bank” after a specified date, is kept in 
force for a period of years by the payment of the 
stipulated annual premium, recovery on the 
bond is limited to the maximum liability, 
therein stipulated for losses, occurring during 
the life of the bond, and the contention that the 
surety is liable for defalcations to the amount of 
the penal sum of the bond for each of the years 
during which the bond is kept in force, is 
untenable. Hartford Accident & Indem. Co. v. 
Hood, 226 N.C. 706, 40 S.E.2d 198 (1946), 
distinguishing Hood v. Simpson, 206 N.C. 748, 
175 S.E.'193 (1934). 


548 


$53-91 ART. 8. STATE BANKING COMMISSION $53-92 
§ 53-91: Repealed by Session Laws 1995, c. 129, s. 17. 


§ 53-91.1. Assets to be written off. 


Every bank doing business under this Chapter shall be required to write off 
any asset, or portion thereof, which, following the most recent report of 
examination issued by the Commissioner of Banks, is classified as 
uncollectible. Provided, however, such asset need not be written off if the same 
is secured by collateral acceptable to the Commissioner. (1991, c. 677, s. 5.) 


§ 53-91.2. Loans to executive officers. 


No bank may extend credit to any of its executive officers nor a firm or 
partnership of which such executive officer is a member, nor a company in 
which such executive officer owns a controlling interest, unless the extension 
of credit is made on substantially the same terms, including interest rates and 
collateral, as those prevailing at the time for comparable transactions by the 
bank with persons who are not employed by the bank, and provided further 
that the extension of credit does not involve more than the normal risk of 
repayment. This general prohibition shall not prevent an executive officer from 
obtaining loans on terms and conditions that are available to all employees of 
the bank. For the purposes of this section, the term “executive officer” shall 
mean an officer who has authority to participate in major policy-making 
functions of the bank. Provided further, the maximum amount of such loans 
shall be that as prescribed by applicable federal banking regulations. (1995, c. 
129, 3.18; 1999-72,.5..2.) 


Effect of Amendments. — Session Laws 
1999-72, s. 2, effective May 21, 1999, added the 
present second sentence. 


§ 53-91.3. Directors defined; appointment of advisory di- 
rectors. 


(a) Unless otherwise expressly provided, reference to “director” or “board of 
directors” shall mean a director of the banking corporation as elected by the 
shareholders pursuant to North Carolina corporation law. 

(b) The board of directors so elected by the shareholders may, consistent 
with a bank’s articles of incorporation or bylaws, appoint advisory directors to 
perform such duties as prescribed by the board with respect to local offices and 
branches of any bank chartered under Chapter 53 of the General Statutes. 
(TO95 ss P29, Such.) 


ARTICLE 8. 


Commissioner of Banks and State Banking Commission. 


§ 53-92. Appointment of Commissioner of Banks; State 
Banking Commission. 


(a) On or before April 1, 1983, and quadrennially thereafter, the Governor 
shall appoint a Commissioner of Banks subject to confirmation by the General 
Assembly by joint resolution. The name of the Commissioner of Banks shall be 
submitted to the General Assembly on or before February 1, of the year in 
which the term of his office begins. The term of office for the Commissioner of 
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Banks shall be four years. In case of a vacancy in the office of Commissioner of 
Banks for any reason prior to the expiration of his term of office, the name of 
his successor shall be submitted by the Governor to the General Assembly, not 
later than four weeks after the vacancy arises. If a vacancy arises in the office 
when the General Assembly is not in session, the Commissioner of Banks shall 
be appointed by the Governor to serve on an interim basis pending confirma 

tion by the General Assembly. | 

(b) The State Banking Commission, which has heretofore been created, 
shall consist of the State Treasurer, who shall serve as an ex officio member 
thereof, 12 members appointed by the Governor, and two members appointed 
by the General Assembly under G.S. 120-121, one of whom shall be appointed 
upon the recommendation of the President Pro Tempore of the Senate and one 
of whom shall be appointed upon the recommendation of the Speaker of the 
House of Representatives. The Governor shall appoint five practical bankers 
and seven persons selected primarily as representatives of the borrowing 
public. The person appointed by the General Assembly upon the recommen- 
dation of the President Pro Tempore of the Senate shall be a practical banker. 
The person appointed by the General Assembly upon the recommendation of 
the Speaker of the House shall be a person selected primarily as a represen- 
tative of the borrowing public. The persons selected primarily as representa- 
tives of the borrowing public shall not be employees or directors of any 
financial institution nor shall they have any interest in any regulated financial © 
institution other than as a result of being a depositor or borrower. Under this 
section, no person shall be considered to have an interest in a financial 
institution whose interest in any financial institution does not exceed one-half 
of one percent (1% of 1%) of the capital stock of that financial institution. These 
members of the Commission shall be selected so as to fully represent the 
consumer, industrial, manufacturing, professional, business and farming in- 
terests of the State. No person shall serve on the Commission for more than 
two complete consecutive terms. As the terms of office of the appointive 
members of the Commission expire, their successors shall be appointed by the 
person appointing them, for terms of four years each. Any vacancy occurring in 
the membership of the Commission shall be filled by the appropriate appoint- 
ing officer for the unexpired term, except that vacancies among members 
appointed by the General Assembly shall be filled in accordance with G.S. 
120-122. The appointed members of the Commission shall receive as compen- 
sation for their services the same per diem and expenses as is paid to the 
members of the Advisory Budget Commission. This compensation shall be paid 
from the fees collected from the examination of banks as provided by law. 

(c) The Banking Commission shall meet at such time or times, and not less 
than once every three months, as the Commission shall, by resolution, 
prescribe, and the Commission may be convened in special session at the call 
of the Governor, or upon the request of the Commissioner of Banks. The State 
Treasurer shall be chairman of the said Commission. 

No member of said Commission shall act in any matter affecting any bank in 
which he is financially interested, or with which he is in any manner 
connected. No member of said Commission shall divulge or make use of any 
information coming into his possession as a result of his service on such 
Commission, and shall not give out any information with reference to any facts 
coming into his possession by reason of his services on such Commission in 
connection with the condition of any State banking institution, unless such 
information shall be required of him at any hearing at which he is duly 
subpoenaed, or when required by order of a court of competent jurisdiction. 

A quorum shall consist of a majority of the total membership of the Banking 
Commission. A majority vote of the members qualified with respect to a matter 
under review present at that meeting shall constitute valid action of the 
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Banking Commission. The State Treasurer and all disqualified members who 
are present shall be counted to determine whether a quorum is present at a 
meeting. 

The Commissioner of Banks shall act as the executive officer of the Banking 
Commission, but the Commission shall provide, by rules and regulations, for 
hearings before the Commission upon any matter or thing which may arise in 
connection with the banking laws of this State upon the request of any person 
interested therein, and review any action taken or done by the Commissioner 
of Banks. 

(d) The Banking Commission is hereby vested with full power and authority 
to supervise, direct and review the exercise by the Commissioner of Banks of 
all powers, duties, and functions now vested in or exercised by the Commis- 
sioner of Banks under the banking laws of this State; any party to a proceeding 
before the Banking Commission may, within 20 days after final order of said 
Commission and by written notice to the Commissioner of Banks, appeal to the 
Superior Court of Wake County for a final determination of any question of law 
which may be involved. The cause shall be entitled “State of North Carolina on 
Relation of the Banking Commission against (here insert name of appellant).” 
It shall be placed on the civil issue docket of such court and shall have 
precedence over other civil actions. In the event of an appeal the Commissioner 
shall certify the record to the Clerk of Superior Court of Wake County within 
15 days thereafter. (1931, c. 243, s. 1; 1935, c. 266; 1939, c. 91, s. 1; 1949, c. 372; 
19538, c. 1209, ss. 4, 6; 1961, c. 547, s. 2; 1967, c. 789, s. 16; 1969, c. 844, s. 6; 
C920 1979! COSTS So Te 19816 S84 eT O83 Cy 328° ss MES? 1985 er ST3: 
1989, c. 781, s. 41.1; 1995, c. 490,’s. 9.) 


Editor’s Note. — Session Laws 1995, c. 490, 
which amended this section, in s. 65 provides: 
“This act applies with respect to terms begin- 


ning on or after January 1, 1997, and to vacan- 
cies occurring on or after that date regardless of 
the date the term began.” 


CASE NOTES 


Section 53-4 and this section are con- 
strued in pari materia. Young v. Roberts, 252 
N.C. 9, 112 S.E.2d 758 (1960). 

Finality of Commission Actions. — Had 
the Banking Commission been created as a 
purely administrative agency it might fairly be 
contended that the finality of its actions would 
be in an administrative sense only and appro- 
priate legal proceedings could be had to test 
them. But the former Corporation Commission 
had judicial powers in dealing with banks. Its 
stock assessments were, for example, given the 


effect of superior court judgments. Corporation 
Comm’n v. Murphey, 197 N.C. 42, 147 S.E. 667 
(1929), aff’d, 280 U.S. 534, 50 S. Ct. 161, 74 L. 
Ed. 598 (1930). See also Corporation Comm’n v. 
Bank of Vanceboro, 200 N.C. 422, 157 S.E. 59 
(1931). 

Quoted in Cooke v. Outland, 265 N.C. 601, 
144 S.E.2d 835 (1965). 

Cited in North Carolina Nat] Bank v. 
Harwell, 38 N.C. App. 190, 247 S.E.2d 720 
(1978). 


§ 53-92.1. Commission bound by requirements imposed on 
Commissioner as to certification of new banks, 
establishment of branches, etc. 


Notwithstanding any other provisions of this Chapter, the State Banking 
Commission, in the exercise of its authority to review the action of the 
Commissioner of Banks, shall be bound by the requirements, conditions and 
limitations imposed in this Chapter on the Commissioner as to the certification 
of new banks, establishment of branches or limited service facilities, or any 
other matters which may properly come before the Commissioner for review. 
Notwithstanding any other provision of law, members of the Commission may 
act on any matter before the Commission, provided however, a member may 


551 


§53-93 


CH. 53. BANKS 


§53-95 


not vote on an application or other proceeding involving an institution in which 
the member has a financial interest or with which the member is affiliated. 
(1963, c. 793, s. 4; 1995, c. 129, s. 19; c. 267, ss. 1, 1.1.) 


§ 53-93. Powers and duties of Commissioner. 


The Commissioner of Banks shall have the powers, duties and functions 
herein given, and in addition thereto such other powers and rights as may be 
necessary or incident to the proper discharge of his duties. (1931, c. 243, s. 2.) 


CASE NOTES 


Source of Power to Liquidate Insolvent 
Banks. — The Commissioner of Banks, when 
engaged in the liquidation of the assets of an 
insolvent bank, as authorized by statute, does 
not derive his power or his authority from the 


possession of an insolvent bank, and to liqui- 
date its assets for distribution among its cred- 
itors according to their respective rights, are 
derived from the statute. In re Central Bank & 
Trust Co., 206 N.C. 251, 173'S.E. 340 (1934). 


court. His power and authority, both to take 


§ 53-93.1. Deputy commissioner. 


The Commissioner of Banks shall appoint, with approval of the Governor, 
and may remove at his discretion a deputy commissioner, who, in the event of 
the absence, death, resignation, disability or disqualification of the Commis- 
sioner of Banks, or in case the office of Commissioner shall for any reason 
become vacant, shall have and exercise all the powers and duties vested by law 
in the Commissioner of Banks. 

Irrespective of the conditions under which the deputy commissioner may 
exercise the powers and perform the duties of the Commissioner of Banks, 
pursuant to the preceding paragraph, such deputy commissioner, in addition 
thereto, is hereby authorized and empowered at any and all times, at the 
discretion of the Commissioner of Banks, to perform such duties and exercise 
such powers of the Commissioner of Banks in the name of and on behalf of the 
Commissioner as the Commissioner, in his discretion, may direct. (1959, c. 273; 
19838, c. 717, s. 8; 1983 (Reg. Sess., 1984), c. 1034, s. 164; 1989, c. 752, s. 39(c); 
199d 0 212987207) 


§ 53-94. Right to sue and defend in actions invelans 
banks; liability to suit. 


As Commissioner of Banks he is empowered to sue and prosecute or defend 
in any action or proceeding in any courts of this State or any other state and 
in any court of the United States for the enforcement or protection of any right 
or pursuit of any remedy necessary or proper in connection with the subjects 
committed to him for administration or in connection with any bank or the 
rights, liabilities, property or assets thereof, under his supervision; but 
nothing herein shall be construed to render the Commissioner of Banks liable 
to be sued except as other departments and agencies of the State may be liable 
under the general law. (1931, c. 248, s. 3.) 


§ 53-95. Commissioner to exercise powers under supervi- 
sion of Banking Commission. 


All the powers, duties, and functions granted to or imposed upon the 
Commissioner of Banks by law shall be exercised by him under the direction 
and supervision of the Banking Commission, and wherever provision is made 
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in any law now in effect authorizing and permitting the Commissioner of 
Banks to make rules and regulations with respect to any actions or things 
required to be done under the banking laws of this State, such rules and 
regulations shall be made by the Banking Commission, and the words “the 
Commissioner of Banks,” used in such statutes authorizing him to make rules 
and regulations, shall be construed to mean the Banking Commission, and the 
words “Banking Commission” substituted in such statutes for “Commissioner 
of Banks, (cl Goals, 245554: 1O380ee 91s. 2.) 


§ 53-96. Salary of Commissioner; legal assistance. 


The salary of the Commissioner of Banks shall be fixed by the General 
Assembly in the Current Operations Appropriations Act. The Attorney General 
shall assign an attorney on his staff to work full time with the Banking 
Commission. The attorney shall be subject to all provisions of Chapter 126 of 
the General Statutes relating to the State Personnel System. The Commission 
shall fully reimburse the Department of Justice for the compensation, secre- 
tarial support, equipment, supplies, records, and other property to support this 
attorney. (1931, c. 243, s. 6; 1957, c. 541, s. 3; 1979, 2nd Sess., c. 1137,.s. 53; 
19838, c. 717, s. 9; 1991 (Reg. Sess., 1992), c. 1039, s. 22; 1993, c. 321, s. 206(b); 
c. 561, s. 83.) 


§ 53-97: Repealed by Session Laws 1983, c. 328, s. 4. 


Cross References. — As to the filling of 
vacancies in the office of the Commissioner of 
Banks, see now § 53-92. 


§ 53-98. Seal of office of Commissioner; certification of 
documents. 


The Commissioner of Banks shall have a seal of office bearing the legend 
“State of North Carolina — Commissioner of Banks,” with such other appro- 
priate device as he may adopt. (1931, c. 243, s. 9.) 


§ 53-99. Official records. 


(a) The Commissioner of Banks shall keep a record in his office of his official 
acts, rulings, and transactions which, except as hereinafter provided, shall be 
open to inspection, examination and copying by any person. 

(b) Notwithstanding any laws to the contrary, the following records of the 
Commissioner of Banks shall be confidential and shall not be disclosed or be 
subject to public inspection: 

(1) Records compiled during or in connection with an examination, audit 
or investigation of any bank, banking office, bank holding company or 
its nonbank subsidiary, or trust department which operates or has 
applied to operate under the provisions of this Chapter; 

(2) Records containing information compiled in preparation or anticipa- 
tion of litigation, examination, audit or investigation; 

(3) Records containing the names of any borrowers from a bank or 
revealing the collateral given by any such borrower: Provided, how- 
ever, that every report of insider transactions made by a bank which 
report is required to be filed with the appropriate State or federal 
regulatory agency by either State or federal statute or regulation shall 
be filed with the Commissioner of Banks in a form prescribed by him 
and shall be open to inspection, examination and copying by any 
person; 
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(4) Records prepared during or as a result of an examination, audit or 
investigation of any bank, bank affiliate, bank holding company or its 
nonbank subsidiary, data service center or banking practice by an 
agency of the United States, or jointly by such agency and the 
Commissioner of Banks, if such records would be confidential under 
federal law or regulation; 

(4a) Records prepared during or as a result of an examination, audit or 
investigation of any bank, bank affiliate, bank holding company or its 
nonbank subsidiary, data service center or banking practice by a 
regulatory agency of jurisdiction of the region defined in G.S. 53- 
210(11) if these records would be confidential under that jurisdiction’s 
law or regulation; 

(5) Records of information and reports submitted by banks to federal 
regulatory agencies, if such records would be confidential under 
federal law or regulation; 

(6) Records of complaints from the public received by the banking depart- 
ment and concerning banks under its supervision if such complaints 
would or could result in an investigation; 

(7) Records of examinations and investigations of consumer finance 
licensees; 

(7a) Records of examinations and investigations of licensees under the 
Sale of Checks Act, Article 16 of this Chapter; 

(7b) Records of examinations and investigations of registrants under the 
Mortgage Bankers and Brokers Act, Article 19 of this Chapter; 

(7c) Records of applications and investigations of registrants under the 
Refund Anticipation Loan Act, Article 20 of this Chapter; 

(8) Records of pre-need burial contracts maintained pursuant to Article 
13B of Chapter 90 of the General Statutes including investigations of 
such contracts and related credit inquiries; 

(9) Any letters, reports, memoranda, recordings, charts, or other docu- 
ments which would disclose any information set forth in any of the 
confidential records referred to in subdivisions (1) through (8). 

(c) Notwithstanding the provisions of subsection (b), the Commissioner of 
Banks may, by written agreement with any state or federal regulatory agency, 
share with that agency any confidential information set out in subsection (b) on 
the condition that the information shared shall be treated as confidential 
under the applicable laws and regulations governing the recipient agency. 

(d) Nothing in this section of the law shall prohibit a bank, upon approval of 
the Commissioner of Banks, from disclosing to an insurance carrier, for the 
purpose of obtaining insurance coverage required by Chapter 53 of the General 
Statutes, the bank’s regulatory rating prepared by the Commissioner’s office. 
Provided however, the insurance underwriter must agree in writing to main- 
tain the confidentiality of such information and to not disclose the same in any 
manner whatsoever. (1931, c. 248, s. 10; 1977, 2nd Sess., c. 1181, s. 2; 1979, c. 
255, s. 1; 1989, c. 9, s. 1; 1989 (Reg. Sess., 1990), c. 881, s. 3; 1995, c. 129, s. 21.) 


§ 53-99.1. Confidential records. 


(a) As used in this section: 
(1) “Compliance review committee” means: 

a. An audit, loan review, or compliance committee appointed by the 
board of directors of a bank or any other person to the extent the 
person acts at the direction of or reports to a compliance review 
committee; and 

b. Whose functions are to audit, evaluate, report, or determine 
compliance with any of the following: 
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. Loan underwriting standards; 

. Asset quality; 

Financial reporting to federal or State regulatory agencies; 

. Adherence to the bank’s investment, lending, accounting, 
ethical, and financial standards; or 

Compliance with federal or State statutory requirements. 

(2) “Compliance review documents” means documents prepared for or 
created by a compliance review committee. 

(3) “Bank” means a bank chartered under the laws of North Carolina or of 
the United States and any subsidiaries thereof. 

(4) “Loan review committee” means a person or group of persons who, on 
behalf of a bank, reviews assets, including loans held by the bank, for 
the purpose of assessing the credit quality of the loans or the loan 
application process, compliance with the bank’s investment and loan 
policies and compliance with applicable laws and regulations. 

(5) “Person” means an individual, group of individuals, board, committee, 
partnership, firm, association, corporation, or other entity. 

(b) Banks chartered under the laws of North Carolina or of the United 
States shall maintain complete records of compliance review documents, and 
the documents shall be available for examination by any federal or State bank 
regulatory agency having supervisory jurisdiction. Notwithstanding Chapter 
132 of the General Statutes, compliance review documents in the custody of a 
bank or regulatory agency are confidential, are not open for public inspection, 
and are not discoverable or admissible in evidence in a civil action against a 
bank, its directors, officers, or employees, unless the court finds that the 
interests of justice require that the documents be discoverable or admissible in 
evidence. (1995, c. 408, s. 1.) 


He CO DO 4 


§ 53-100. General or special investigations of insolvent 
banks. 


Whenever it may appear to be to the public interest, the Governor may cause 
a general or special investigation to be made of the affairs of any insolvent 
bank or banks, singly or in related groups, with a view to discovering and 
establishing the causes of the failure of such bank or banks, and responsibility 
therefor; and of discovering the dealings with such banks of persons, officers, 
corporations or municipalities which may have led to such insolvency or which 
may have endangered or involved any public funds therein. The Governor may 
assign counsel who shall prosecute such inquiry before the Commissioner of 
Banks, or a deputy or commissioner appointed by the Commissioner of Banks 
for the purpose; and the Commissioner of Banks is hereby empowered to 
conduct such investigation either in person or through such commissioner or 
deputy appointed by him. The inquiry shall be held at the office of the 
Commissioner of Banks in the City of Raleigh or at any other place or places 
in the State designated by the Commissioner of Banks under such rules and 
regulations as the State Banking Commission may prescribe and may be 
adjourned from time to time as convenience may require. Attendance of 
witnesses and production of papers may be required by subpoena under the 
hand of the Commissioner or his deputy, and on failure of any witness to 
appear as subpoenaed or his or her failure to produce any books or papers, as 
called for by such Commissioner or deputy on subpoena or other order due 
notice shall be served, at the instance of such Commissioner or deputy, of not 
less than three days to appear before a judge of the superior court residing in 
or holding courts within the district wherein such witness is subpoenaed or 
notified to appear or produce such records or papers, on a day certain and a 
place named, when such judge shall hear the matter and is authorized to 
punish such witness as for contempt as he may find on such hearing. 
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A summary of such investigation shall be made with the findings and 
recommendations of the Commissioner thereon, and a copy thereof submitted 
to the Governor, and when the facts shall disclose that any person or persons 
are criminally responsible, a summary shall be sent to the district attorney of 
the prosecutorial district as defined in G.S. 7A-60 likely to have jurisdiction of 
the matter, whose duty it shall be to have the matter presented to the grand 
jury for its action. The Governor may employ counsel to assist in the 
prosecution of any person or persons criminally responsible and fix his 
compensation and the manner of its payment. (1931, c. 243, s. 11; 1973, c. 47, 
s. 2; 1987 (Reg. Sess., 1988), c. 1037, s. 90.) 


§ 53-101. Clerical help. 


The Commissioner of Banks is empowered to employ sufficient clerical and 
secretarial help, and other necessary labor to conduct the affairs of his office 
with economy and efficiency. Persons so employed shall be paid as other 
employees in the departments of the State and shall be under the same rules 
and regulations. (1931, c. 243, s. 12.) 


§ 53-102. Offices. 


Suitable offices shall be provided for the Commissioner of Banks in some 
state-owned public building in Raleigh. (1931, c. 248, s. 13.) 


§ 53-103: Repealed by Session Laws 1945, c. 743, s. 1. 


§ 53-104. Commissioner of Banks shall have supervision 
over, etc. 


Every bank or corporation transacting the business of banking, or doing a 
banking business in connection with any other business, under the laws of and 
within this State, and any individual, partnership, association, or corporation 
which undertakes or attempts to transact the business of banking, or do a 
banking business in connection with any other business, shall be under the 
supervision of the Commissioner of Banks. It shall be his duty to execute and 
enforce through the State bank examiners and such other agents as are now or 
may hereafter be created or appointed, all laws which are now or may 
hereafter be enacted relating to banks as defined in this Chapter. For the more 
complete and thorough enforcement of the provisions of this Chapter, the State 
Banking Commission is hereby empowered to promulgate such rules not 
inconsistent with the provisions of this Chapter, as may, in its opinion, be 
necessary to carry out the provisions of the laws relating to banks and banking 
as herein defined, and as may be further necessary to insure safe and 
conservative management of the banks under its supervision taking into 
consideration the appropriate interest of the depositors, creditors, stockhold- 
ers, and the public in their relations with such banks. All banks doing business 
under the provisions of this Chapter shall conduct their business in a manner 
consistent with all laws relating to banks and banking, and all rules, 
regulations, and instructions that may be promulgated or issued by the State 
Banking Commission. (1921, c. 4, s. 68; C.S., s. 222(a); 1931, c. 243, s: 5; 1939, 
c..91,.s..2; 1945, ¢} 743,'s..1; 19.79, c. 483, s, 10.) : 


Legal Periodicals. — For discussion of sec- 
tion, see 3 N.C.L. Rev. 81 (1925). 


556 


§$53-104.1 ART. 8. STATE BANKING COMMISSION $53-107 
CASE NOTES 


Cited in Lenoir Fin. Co. v. Currie, 254 N.C. 
129, 118 S.E.2d 543 (1961); Cooke v. Outland, 
265 N.C. 601, 144 S.E.2d 835 (1965). 


§ 53-104.1. Examination of nonbanking affiliates. 


The Commissioner of Banks, at his discretion, may examine the affiliates of 
a bank doing business under this Chapter to the extent it is necessary to 
safeguard the interest of depositors and creditors of the bank and of the 
general public, and to enforce the provisions of this Chapter. The Commis- 
sioner may conduct the examination in conjunction with any examination of 
the bank or affiliate conducted by any other state or federal reyulatory 
authority. For the purpose of this section, the word “affiliate” means any bank 
holding company of which the bank is a subsidiary and any nonbanking 
subsidiary of that bank holding company, as “subsidiary” is defined by Section 
2 of the Federal Bank Holding Company Act of 1956 (12 U.S.C. Sec. 1841(d), as 
amended). (1979, c. 483, s. 11.) 


§ 53-105. Reports of condition. 


Every bank shall make to the Commissioner of Banks not less than four 
reports during each year in the manner and form prescribed by the Commis- 
sion by regulation. Each such report shall exhibit in detail and under 
appropriate heads the resources, assets, and liabilities of such bank at the 
close of business on any past day by the Commissioner of Banks specified, and 
shall be transmitted to the Commissioner of Banks within 10 days after the 
receipt of a request or requisition therefor from the Commissioner of Banks; 
provided, however, the Commissioner of Banks may extend the time for a 
period not to exceed 30 days for any bank to transmit the reports heretofore 
required whenever in his judgment such extension is necessary; and in a form 
prescribed by the Commissioner of Banks; a summary of the report for the 
quarter ending December 31, shall if required by the Commissioner of Banks, 
be published in a newspaper published in the county where the bank is located, 
or if there is no newspaper in the county, then in a newspaper having a general 
circulation in the county in which such bank is established. Proof of such 
publication shall be furnished the Commissioner of Banks in such form as may 
be prescribed by him. (1921, c. 4, s. 64; 1923, c. 148, s. 2; C.S., s. 222(b); 1931, 
€..243,.5. 0; 1979,-c.'483, 8. 12! 1989) ¢.187,'s..15;,1995,c.129,'s. 22°) 


§ 53-106. Special reports. 


The Commissioner of Banks may call for special reports whenever in his 
judgment it is necessary to inform him of the condition of any bank, or to obtain 
a full and complete knowledge of its affairs. Said reports shall be in and 
according to the form prescribed by the Commissioner of Banks and shall be 
published as provided in G.S. 53-105, if so required by the Commissioner of 
Banks. The Commissioner of Banks may extend the time for filing special 
reports for a period not to exceed 30 days. (1921, c. 4, s. 66; C.S., s. 222(d); 1931, 
C9243; S8. 02198 )i0c, OTdyes: 1231995.,.¢ 1295.5. 23.) 


§ 53-107. Penalty for failure to make report. 


Every bank failing to make and transmit any report which the Commis- 
sioner of Banks is authorized to require by this Chapter, and in and according 
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to the form prescribed by said Commissioner of Banks, within 10 days after the 
receipt of a request or requisition therefor, or within the extension of time 
granted by the Commissioner of Banks heretofore provided or failing to 
publish the reports as required, shall forthwith be notified by the Commis- 
sioner of Banks, and if such failure continue for five days after the receipt of 
such notice, such delinquent bank shall be subject to a penalty of two hundred 
dollars ($200.00). The penalty herein provided for shall be recovered in a civil 
action in any court of competent jurisdiction, and it shall be the duty of the 
Attorney General to prosecute all such actions. (1921, c. 4, s. 67; C.S., s. 222(e); 
LOS WieH248,, 8.85, 19796483359 132) 


§ 53-107.1. Administrative orders; penalties for violation. 


(a) In addition to any other powers conferred by this Chapter, the Commis- 
sioner shall have the power to: 

(1) Order any bank, trust company, or subsidiary thereof, or any director, 
officer, or employee to cease and desist violating any provision of this 
Chapter or any lawful regulation issued thereunder; and 

(2) Order any bank, trust company, or subsidiary thereof, or any director, 
officer, or employee to cease and desist from a course of conduct that 
is unsafe or unsound and which is likely to cause insolvency or 
dissipation of assets or is likely to jeopardize or otherwise seriously 
prejudice the interests of a depositor. 

(b) Consistent with Article 3A of Chapter 150B of the General Statutes, 
notice and opportunity for hearing shall be provided before any of the foregoing 
actions shall be undertaken by the Commissioner. Provided, however, in cases 
involving extraordinary circumstances requiring immediate action, the Com- 
missioner may take such action, but shall promptly afford a subsequent 
hearing upon application to rescind the action taken. 

(c) The Commissioner shall have the power to subpoena witnesses, compel 
their attendance, require the production of evidence, administer oaths, and 
examine any person under oath in connection with any subject related to a 
duty imposed or a power vested in the Commissioner. 

(d) The Commissioner may impose a civil money penalty of not more than 
one thousand dollars ($1,000) for each violation by any bank, trust company, or 
subsidiary thereof, or any director, officer, or employee of an order issued under 
subdivision (1) of subsection (a) of this section. Provided further, the Commis- 
sioner may impose a civil money penalty of not more than five hundred dollars 
($500.00) per day for each day that a bank, trust company, or subsidiary 
thereof, or any director, officer, or employee violates a cease and desist order 
issued under subdivision (2) of subsection (a) of this section. 

The clear proceeds of civil money penalties imposed pursuant to this section 
shall be remitted to the Civil Penalty and Forfeiture Fund in accordance with 
Gio. LloC-457.22 look, 6.0.41. 8: 0; Logo-21o, Ss, -290) 


Effect of Amendments. — The 1998 under this section shall be deposited in the 
amendment, effective October 31, 1998, in sub- General Fund,” and added the second para- 
section (d), deleted the former last sentence graph. 
which read, “All civil money penalties collected 


§ 53-107.2. Review by the Banking Commission; addi- 
tional penalties. 


(a) Administrative orders issued by the Commissioner of Banks and civil 
money penalties imposed for violation of such orders shall be subject to review 
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by the Banking Commission which shall have power to amend, modify, or 
disapprove the same at any regular or special meeting. 

(b) Notwithstanding any penalty imposed by the Commissioner of Banks, 
the Banking Commission may after notice of and opportunity for hearing, 
impose, enter judgment for, and enforce by appropriate process, a penalty of 
not more than ten thousand dollars ($10,000) against any bank, trust company, 
or subsidiary thereof, or against any of its directors, officers, or employees for 
violating any lawful orders of the Commission or Commissioner of Banks. 

The clear proceeds of civil money penalties imposed pursuant to this 
subsection shall be remitted to the Civil Penalty and Forfeiture Fund in 
accordance with G.S. 115C-457.2. (1991, c. 677, s. 6; 1998-215, s. 30.) 


Effect of Amendments. — The 1998 under this section shall be deposited in the 
amendment, effective October 31, 1998,in sub- General Fund” and added the second para- 
section (b), deleted the former last sentence graph. 
which read, “All civil money penalties collected 


§ 53-108. List of shareholders of record to be kept. 


Every bank doing business under this Chapter shall at all times keep a 
correct list of its shareholders of record and whenever called upon by the 
Commissioner of Banks or his duly authorized agent, make available for 
examination a correct list of all its shareholders of record, the address of each, 
and the number of shares held by each. Whenever the word “shareholders” is 
used in this section, the same shall be deemed to include, to the extent 
available, shareholders of any corporations which own ten percent (10%) or 
more of the capital stock of any bank doing business under this Chapter or a 
lesser amount when required by the Commissioner. (1921, c. 4, s. 68; C.S., s. 
222(f); 1931, c. 243, s. 5; 1979, c/'483, 8°14; 1989, c)187,"s. 16.) 


§ 53-109. Official communications of Commissioner of 
Banks. 


Each official communication directed by the Commissioner of Banks, or any 
State bank examiner, to any bank, or to any officer thereof, relating to an 
examination or investigation conducted or made by the Commissioner of 
Banks, or containing suggestions or recommendations as to the conduct of the 
bank shall, if required by the authority submitting same, be submitted by the 
officer or director receiving it, to the executive committee or board of directors 
of such bank and duly noted in the minutes of such meeting. The receipt and 
submission of such notice to the executive committee or board of directors shall 
be certified to the Commissioner of Banks within such time as he may require, 
by three members of such committee or board. (1921, c. 4, s. 69; C.S., s. 222(g); 
1931.20, "2459S. '5.) 


§ 53-110. Banking Commission to prescribe books, 
records, etc.; retention, reproduction and dis- 
position of records. 


(a) Whenever in its judgment it may appear to be advisable, the State 
Banking Commission may issue such rules, instructions, and regulations 
prescribing the manner of keeping books, accounts, and records of banks as 
will tend to produce uniformity in the books, accounts, and records of banks of 
the same class. 

(b) The following provisions shall be applicable to banks and trust compa- 
nies operating under Chapter 53 of the General Statutes and amendments 


559 


§53-111 CH. 53. BANKS §53-111 


thereto, and to national banking associations insofar as this section does not 
contravene paramount federal law: 
(1) Each bank shall retain permanently the minute books of meetings of 
its stockholders and directors, its capital stock ledger and capital 
stock certificate ledger or stubs, and all records which the Banking 
Commission shall in accordance with the terms of this section require 
to be retained permanently. 
(2) All other bank records shall be retained for such periods as the 
Banking Commission shall in accordance with the terms of this 
section prescribe. 
(3) The Banking Commission shall from time to time issue regulations 
classifying all records kept by banks and prescribing the period for 
which records of each class shall be retained. Such periods may be 
permanent or for a lesser term of years. Such regulations may from 
time to time be amended or repealed, but any amendment or repeal 
shall not affect any action taken prior to such amendment or repeal. 
Prior to issuing any such regulations the Commission shall consider: 
a. Actions at law and administrative proceedings in which the pro- 
duction of bank records might be necessary or desirable; 

b. State and federal statutes of limitation applicable to such actions 
or proceedings; 

c. The availability of information contained in bank records from 
other sources; and 

d. Such other matters as the Banking Commission shall deem perti- 
nent in order that its regulation will require banks to retain their 
records for as short a period as is commensurate with the interest 
of bank customers and stockholders and of the people of this State 
in having bank records available. 

(4) Any bank may cause any or all records kept by it to be recorded, copied 
or reproduced by any photographic, photostatic or miniature photo- 
graphic or reproduction process of any kind which is capable of 
conversion into written form within a reasonable time and which 
correctly, accurately, and permanently copies, reproduces or forms a 
medium for copying or reproducing the original record on a film or 
other durable material. 

(5) Any such photographic, photostatic or miniature photographic copy or 
reproduction of any kind, including electronic or computer-generated 
data, which is capable of conversion into written form within a 
reasonable time, shall be deemed to be an original record for all 
purposes and shall be treated as an original record in all courts and 
administrative agencies for the purpose of its admissibility in evi- 
dence. A facsimile, exemplification or certified copy of any such 
photographic copy or reproduction shall, for all purposes, be deemed a 
facsimile, exemplification or certified copy of the original record. 

(6) Any bank may dispose of any record which has been retained for the 
period prescribed by the Banking Commission or in accordance with 
the terms of this section for retention of records for its class. (1921, c. 
4,3. 10: ©.5:,8..2220h); 1931 46)243.8.<p%1939, er91.s. 2; 1951, c. 166; 
ssrjd2) OO. on bilien See) 


§ 53-111. When reserve below legal requirement. 


When the reserve of any bank falls below the amount required by law, it 
shall not make new loans or discounts, otherwise than by discounting or 
purchasing bills of exchange, payable at sight or on demand, nor make 
dividends of its profits until the reserve required by law is restored. The 
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Commissioner of Banks shall require any bank whose reserve falls below the 
amount herein required immediately to make good such reserve. In case the 
bank fails for 30 days thereafter to make good its reserve the Commissioner of 
Banks may forthwith take possession of the property and business of such 
bank until its affairs be adjusted or finally liquidated as provided for in this 


Chapter. (1921, c. 4, s. 11, C.5., 8. 222), 1931, ¢. 243, s. 5.) 


Cross References. — As to amount of re- 
serve, see § 53-50. As to definition of “reserve,” 
see § 53-51. . : 


CASE NOTES 


Purpose. — The wisdom of this section and 
§. 53-48 is manifest; banks, whose business is 
conducted in strict compliance therewith sel- 
dom become insolvent. State v. Cooper, 190 
N.C. 528, 130 S.E. 180 (1925). 

Criminal Liability of Bank’s Officers. — 
A bank must act through its officers, and where 
they have violated the provisions of this section 
and § 53-48, as to lending the bank’s money, 
the offense is committed by the officers under 
the meaning of the statute, and they are indi- 
vidually indictable therefor. State v. Cooper, 
190 N.C..528, 130 S.E. 180 (1925). 

Showing of Knowledge of Violation Is 
Sufficient for Conviction. — Where the offi- 
cial position of an officer of a bank is such as 
necessarily to acquaint him of the violation of 
the statute respecting the making of loans, and 
to fix him as a party thereto, it is sufficient 
evidence to sustain his conviction of the misde- 
meanor prescribed by § 53-134. State v. Coo- 


Intent Not Element of Offense. — An 
intent to defraud the bank or others is not 
required to be either alleged in the indictment 
or proved upon the trial of the issue raised by a 
plea of not guilty. Neither the bank nor any of 
its officers or directors have any discretion as to 
the making of loans which are thus forbidden. 
Intent is, therefore, not an element of the 
crime. The willful doing of the unlawful act 
constitutes the crime declared by § 53-134 to 
be a misdemeanor. State v. Cooper, 190 N.C. 
528, 180 S.E. 180 (1925). 

Consolidation of Indictments. — An in- 
dictment charging a bank officer of violating 
this section and also unlawfully making loans 
in violation of § 53-48 alleges the commission 
of crimes of the same class. Where there are 
two indictments thereof against the same per- 
son they may be consolidated and tried to- 
gether by the court. State v. Cooper, 190 N.C. 
528, 1380 S.E. 180 (1925). 


per, 190 N.C. 528, 130 S.E. 180 (1925). 


§ 53-112. Appraisal of assets of doubtful value. 


If any assets of a bank are of a doubtful or disputed value, an appraisal of 
such assets may be had by the Commissioner of Banks, and for the purpose of 
making such appraisal the Commissioner of Banks shall designate one agent 
as an appraiser and the bank shall designate an agent as an appraiser and the 
two so chosen shall designate a third. The appraisers so selected shall make an 
appraisal of the assets so designated as doubtful or disputed and file a written 
report of their appraisal with the bank and with the Commissioner of Banks. 
In making such appraisal the appraisers shall determine the actual cash 
market value of such assets. Such appraisal, when made, shall be accepted as 
the value of such assets for the purpose of examination or for the purpose of 
determining the actual cash market value of such assets. The appraisers 
designated shall not be interested, in any way, either in the bank or as an 
employee of the Commissioner of Banks and all expenses of such appraisal 
shall be paid by the bank whose assets are appraised. If any bank required to 
appoint an appraiser hereunder shall fail for 10 days to appoint an appraiser, 
the Commissioner of Banks may apply to the clerk of the superior court of the 
county in which the bank is located for the appointment of such an appraiser, 
and the clerk shall thereupon make the appointment for the bank. (1927, c. 47, 
SeISs-d9S ly 62243)S05,) 
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§ 53-113. Certified copies of records as evidence. 


In all civil actions in the courts of this State wherein are involved as evidence 
or otherwise any of the records of the Commissioner of Banks, a certified copy 
over the signature and under the seal of the Commissioner of Banks shall be 
admissible in evidence to the same effect as if produced in court at trial by the 
proper custodian of the records. (1927, c. 47, s. 14; 1931, c. 243, s. 5.) 


§ 53-114. Other powers of State Banking Commission. 


In addition to all other powers conferred upon and vested in the State 
Banking Commission, the said Commission, with the approval of the Governor, 
is hereby authorized, empowered and directed, whenever in its judgment. the 
circumstances warrant it: 

(1) To authorize, permit, and/or direct and require all banking corpora- 
tions under its supervision, to extend for such period and upon such 
terms as it deems necessary and expedient, payment of any demand 
and/or time deposits. 

(2) To direct, require or permit, upon such terms as it may deem 
advisable, the issuance of evidence of claims against assets of such 
banking institutions. 

(3) To authorize and direct the creation, in such banking institutions, of 
special trust accounts for the receipt of new deposits, which deposits 
shall be subject to withdrawal on demand without any restriction or 
limitation and shall be kept separate in cash or on deposit in such 
banking institutions as it shall designate or invested in such obliga- 
tions of the United States and/or the State of North Carolina as it 
shall designate. 

(4) To adopt for such banking institutions such regulations as are neces- 
sary in its discretion to enable such banking institutions to comply 
fully with the federal regulations prescribed for national or state 
banks. (1933, c. 120, s. 3; 1939, c. 91, s. 2; 1995, c. 129, s. 24.) 


§ 53-115. State Banking Commission to make rules and 
regulations. 


The State Banking Commission is hereby authorized, empowered and 
directed to make all necessary rules and regulations, and to give all necessary 
instructions with respect to such actions of banking corporations which the 
Commissioner of Banks may authorize, permit and/or direct and require to be 
conducted under the provisions of G.S. 53-77, 53-114, 53-115, and 53-116. And 
it shall be the duty of all such banking corporations and their officers, agents 
and employees, to comply fully with any and all such rules, regulations and 
instructions, established and promulgated by the State Banking Commission 
with respect to such banking corporations under the terms of G.S. 53-77, 
53-114, 53-115, and 53-116; and such orders, rules, and regulations shall have 
the same force and effect as rules, regulations and instructions promulgated 
under the existing banking laws. (1933, c. 120, s. 4; 1939, c. 91, s. 2; 1979, c. 
483, s. 15.) 


§ 53-116. Commissioner need not take over banks failing 
to meet deposit demands. 


The Commissioner of Banks is authorized and directed not to take posses- 
sion of any banking corporation under his supervision for failure to meet its 
deposit liabilities during the period in which such banking corporation is 
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operating under the terms of G.S. 53-114, subdivision (1); and he is hereby 
relieved from any and all liability for permitting such banking corporations to 
continue operations under the terms thereof. (1933, c. 120, s. 5.) 


ARTICLE 9. 


Bank Examiners. 


§ 53-117. Appointment by Commissioner of Banks; exami- 
nation of banks. 


(a) The Commissioner of Banks, for the purpose of carrying out the 
provisions of this Chapter, shall appoint from time to time such State bank 
examiners, assistant State bank examiners, clerks and stenographers as may 
be necessary to examine the affairs of every bank doing business under this 
‘Chapter as often as the Commissioner of Banks shall deem necessary, and at 
least once every year; but the Commissioner may extend this period to 18 
months when, in his opinion, an emergency condition exists that necessitates 
such action. The Commissioner of Banks may, at any time, remove any person 
appointed by him under this Chapter. 

(b) The State Banking Commission shall adopt rules and regulations to 
implement the provisions of this Chapter, prescribing the nature and scope of 
examination of banks. 

(c) The Commissioner of Banks is authorized to accept, in his discretion, as 
a part of a bank examination, reports on audits conducted in accordance with 
generally accepted auditing standards by independent accountants, when such 
reports contain an opinion by the independent accountant on the fairness of 
presentation of the financial statements and present information required by 
the rules and regulations of the State Banking Commission. No report of an 
audit of any bank shall be acceptable under this subsection if such audit was 
made by a person, firm or corporation who is a director, officer or employee of 
a bank or has a financial interest, other than as a depositor or obligor upon a 
fully collateralized loan, in the bank which is the subject of the audit. 

(d) In the case of a bank which is a member of the Federal Reserve System 
or in the case of a bank whose deposits are insured by the Federal Deposit 
Insurance Corporation, the Commissioner of Banks is authorized to accept, in 
his discretion, as a part of the examinations prescribed in subsection (b) of this 
section, examinations and reports made pursuant to the Federal Reserve Act 
or the Federal Deposit Insurance Corporation Act. (1921, c. 4, s. 72; C.S., s. 
223(a); 1931, c..243, s: 5; 1967, c. 789, s.. 17; 1977, c. 684, s: 1; 1977, 2nd Sess., 
Fe RS USP 


CASE NOTES 


For manner in which former Corpora- aminer, see Taylor v. Everett, 188 N.C. 247, 
tion Commission took charge through ex- 1245S.E. 316 (1924). 


§ 53-118. Duties and powers. 


It shall be the duty of the examiners to verify all reports made to the 
Commissioner of Banks by the officers and directors, members, or individuals 
conducting any banking institution, as required by this Chapter or by the 
Commissioner of Banks. The officers of every bank shall submit and surrender 
its books, assets, papers, and concerns to the examiners appointed under this 
Chapter, who shall retain the custody and possession of such books, assets, 
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papers, and concerns for such length of time as may be required for the purpose 
of making an examination as required by this Chapter. If any officer shall 
refuse to surrender the books, assets, papers, and concerns as herein provided, 
or shall refuse to be examined under oath touching the affairs of such bank, the 
Commissioner of Banks may forthwith take possession of the property and 
business of the bank and liquidate its affairs in accordance with the provisions 
of this Chapter(19215 cl 4 "sro... st 22.3(be LOST tc, 2486, 5.) 


§ 53-119. Removal of officers and employees. 


The Commissioner of Banks shall have the right, and is hereby empowered, 
to require the immediate removal from office of any officer, director, or 
employee of any bank doing business under this Chapter, who shall be found 
to be dishonest, incompetent, or reckless in the management of the affairs of 
the bank, or who persistently violates the laws of this State or the lawful 
orders, instructions, and regulations issued by the State Banking Commission. 
(1921, 0.4, 8. 74; C.w., 8. 220(c) 19371, C243, 8.5, 19389) c9T, sy 2.) 


§ 53-120. Examiners may administer oaths; summoning 
witnesses. 


For the purpose of making examinations as required by this Chapter, any 
duly appointed examiner may administer oaths to examine any officer, 
director, agent, employee, customer, depositor, shareholder of such bank, or 
any other person or persons, touching its affairs and business. Any examiner 
may summon in writing any officer, director, agent, employee, customer, 
depositor, shareholder, or any person or persons resident of this State to 
appear before him and testify in relation thereto. (1921, c. 4, s. 75; C.S., s. 
223(d).) 


§ 53-121. Examiners may make arrest. 


When it shall appear to any examiner, by examination or otherwise, that any 
officer, agent, employee, director, stockholder, or owner of any bank has been 
guilty of a violation of the criminal laws of this State relating to banks, it shall 
be his duty, and he is hereby empowered to hold and detain such person or 
persons until a warrant can be procured for his arrest; and for such purposes 
such examiners shall have and possess all the powers of peace officers of such 
county, and may make arrest without warrant for past offenses. Upon report of 
his action to the Commissioner of Banks, said Commissioner may direct the 
release of the person or persons so held, or, if in his judgment such person or 
persons should be prosecuted, the Commissioner of Banks shall cause the 
district attorney of the prosecutorial district in which such detention is had to 
be promptly notified, and the action against such person or persons shall be 
continued a reasonable time to enable the district attorney to be present at the 
trial. (1921) c. 4,'s. 76° C'S.,'s. 228(e); 198 Teer 243 $s"6s 1973) er 47 en2; 1987 
(Reg. Sess., 1988), c. 1037, s. 91.) 


Legal Periodicals. — For discussion of sec- 
tion, see 15 N.C.L. Rev. 101 (1937). 


CASE NOTES 


Stated in Alexander v. Lindsey, 230 N.C. 
663, 55 S.E.2d 470 (1949). 
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§ 53-122. Fees and assessments. 


(a) For the purpose of operating and maintaining the office of the Commis- 
sioner of Banks, banks and consumer finance licensees doing business under 
the authority of Chapter 53 of the General Statutes shall pay the following fees 
and assessments into the office of the Commissioner of Banks within 10 days 
after the assessment: 

(1) Banks. — Each bank shall pay a cumulative assessment based on its 
total assets, as shown on its report of condition made to the Commis- 
sioner of Banks as of December 31 each year or the date most nearly 
approximating the same, not to exceed the amount determined by 
applying the following schedule: (i) on the first fifty million dollars 
($50,000,000) of assets, or fraction thereof, six thousand dollars 
($6,000); (ii) on assets over fifty million dollars ($50,000,000), but not 
more than two hundred fifty million dollars ($250,000,000), twelve 
dollars ($12.00) per one hundred thousand dollars ($100,000), or 
fraction thereof; (iii) on assets over two hundred fifty million dollars 
($250,000,000), but not more than five hundred million dollars 
($500,000,000), nine dollars ($9.00) per one hundred thousand dollars 
($100,000), or fraction thereof; (iv) on assets over five hundred million 
dollars ($500,000,000), but not more than one billion dollars 
($1,000,000,000), seven dollars ($7.00) per one hundred thousand 
dollars ($100,000), or fraction thereof; (v) on assets over one billion 
dollars ($1,000,000,000), but not more than ten billion dollars 
($10,000,000,000), five dollars ($5.00) per one hundred thousand 
dollars ($100,000), or fraction thereof; and (vi) on assets over ten 
billion dollars ($10,000,000,000), three dollars ($3.00) per one hun- 
dred thousand dollars ($100,000), or fraction thereof. Additionally, 
each bank shall pay an assessment on trust assets held by it in the 
amount of one dollar ($1.00) per one hundred thousand dollars 
($100,000) of the assets, or fraction thereof; except that banks are not 
required to pay assessments on real estate held as trust assets. 

(2) Consumer Finance Licensees. — Each consumer finance licensee shall 
pay an assessment not to exceed eighteen dollars ($18.00) per one 
hundred thousand dollars ($100,000) of assets, or fraction thereof, 
plus a fee of three hundred dollars ($300.00) per office; provided, 
however, a consumer finance licensee shall pay a minimum annual 
assessment of not less than five hundred dollars ($500.00). The 
assessment shall be determined on a consumer finance licensee’s total 
assets as shown on its report of condition made to the Commissioner 
of Banks as of December 31 each year, or the date most nearly 
approximating the same. 

(3) Special Assessment. — If the Commissioner of Banks determines that 
the financial condition or manner of operation of a bank or consumer 
finance licensee warrants further examination or an increased level of 
supervision, or in the event of a merger or conversion of a savings 
institution organized under State or federal law into a bank, or 
conversion of a federally chartered bank into a State bank, the 
institutions may be subject to assessment not to exceed the amount 
determined in accordance with the schedule set forth in subdivision 
(1) of subsection (a) of this section for banks or subdivision (2) for 
consumer finance licensees. 

(b) The State Banking Commission may by rule set the amount to be 
collected for processing any application or proceeding required by law to be 
filed with the Commissioner and for obtaining copies of any public record of the 
Banking Commission. 
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(c) In all civil and criminal cases tried in any of the courts of this State 
wherein any of the employees of the Commissioner of Banks are used as 
witnesses, a fee per day, to be determined by the presiding judge, and actual 
expenses incurred shall be allowed such witnesses and the same shall be paid 
to the Commissioner of Banks by the clerk of the court of the county in which 
the case is tried and thereafter charged in bill of costs as are other costs 
incurred in the matter. 

(d) The total expenses of the office of the Commissioner of Banks shall not 
in any one year exceed the total fees collected under the provisions of this 
section, provided the expenses may exceed the total fees collected in any year 
when surplus funds are available. 

(e) In the first half of each calendar year, the State Banking Commission 
shall review the estimated cost of maintaining the office of the Commissioner 
of Banks for the next fiscal year. If the estimated fees and assessments 
provided for under this section shall exceed the estimated cost of maintaining 
the office of the Commissioner of Banks for the next fiscal year, then the State 
Banking Commission may reduce by uniform percentage the fees and assess- 
ments provided for in this section. If the estimated fees.and assessments 
provided for under this section shall be less than the estimated cost of 
maintaining the office of the Commissioner of Banks for the next fiscal year, 
then the State Banking Commission may increase by uniform percentage the 
fees and assessments provided for in this section to an amount which will 
increase the amount of the fees and assessments to be collected to an amount 
at least equal to the estimated cost of maintaining the office of the Commis- 
sioner of Banks for the next fiscal year. In no event shall any surplus at the end 
of any fiscal year resulting from the collection of fees and assessments 
pursuant to this section revert to the general fund. 

(f) The Commissioner of Banks may collect the assessments provided for in 
subsection (a) of this section annually or in periodic installments as approved 
by the State Banking Commission. (1921, c. 4, s. 77; C.S., s. 223(f); 1927, c. 47, 
S.¥lo, 1901, C246, 8.0; 1945, C, Loon 1o4o, Cc 4071, 19500,.c. G40) sc. 46 2, 19D 7, 
EP T4443" So 1969: 64229" YO79NC) 483s. 11987 cP 67 t,’s. 13; 1989.c. 561, s. 
1; 1997-285, s. 1.) 


CASE NOTES 


Cited in Northcutt v. Clayton, 269 N.C. 428, 
152 S.E.2d 471 (1967). 
§ 53-123. Examiners shall make report. 


Examiners shall make a full and detailed report in writing to the Commis- 
sioner of Banks of the condition of each bank within 10 days after each and 
every examination made by them. (1921, c. 4, s. 78; C.S., s. 223(g); 1931, c. 243, 
s. 5.) 


ARTICLE 10. 


Penalties. 


§ 53-124. Examiner making false report. 


If any bank examiner shall knowingly and willfully make any false or 
fraudulent report of the condition of any bank, which shall have been 
examined by him, with the intent to aid or abet the officers, owners, or agents 
of such bank in continuing to operate an insolvent bank, or if any such 
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examiner shall keep or accept any bribe or gratuity given for the purpose of 
inducing him not to file any report of examination of any bank made by him, 
or shall: neglect to make an examination of any bank by reason of having 
received or accepted any bribe or gratuity, he shall be guilty of a Class H felony. 
(1921; 2:45-8:79; C.S:;'8°224(a); 1998, c. 539, s. 1265; 1994, Ex. Sess., c: 24; s. 
14(c).) 


Cross References. — For similar section, 
see § 14-233. As to malfeasance of corporation 
officers and agents, see § 14-254. 


§ 53-125. Examiners disclosing confidential information. 


If any bank examiner or other employee of the Commissioner of Banks fails 
to’ keep secret the facts and information obtained in the course of an 
examination of a bank, except when the public duty of such examiner or 
employee requires him to report ‘upon or take official action regarding the 
affairs of such bank; he shall be guilty of a Class 1 misdemeanor. Nothing in 
this section ‘shall prevent the proper exchange of information with the 
representatives of the banking departments of other states, with the federal 
reserve bank or national bank examiners, or other authorities, with the 
creditors of such bank or others with whom a proper exchange of information 
is wise or necessary. (1921, c. 4, s. 80; C.S., s. 224(b); 1931, c. 243, s. 5; 1998, c. 
539, s. 420; 1994, Ex. Sess., Cs 24, S. ‘14(c): TO9S) G1 297s ¥ 25.) 10,97 


§ 53-126. Loans or gratuities forbidden. 


- No State bank, or any officer, director or employee thereof shall hereafter 
make any loan or grant any gratuity to the Commissioner of Banks, any bank 
examiner or assistant bank examiner of the Commissioner of Banks of North 
Carolina. Any such officer, director or employee violating this provision shall be 
guilty of a Class 1 misdemeanor; and they may be fined a further sum equal to 
the money so loaned or gratuity given. If the Commissioner of Banks, or any 
bank examiner, or assistant bank examiner of the Commissioner of Banks of 
North Carolina shall accept a loan or gratuity from any State bank, or from 
any officer, director or employee thereof, he shall be guilty of a Class 1 
misdemeanor, and may be fined a further sum equal to the money so loaned or 
gratuity given. (1927, c. 29, s. 1; 1931, c. 243, s. 5; 1993, c. 539, s. 421; 1994, Ex. 
Sess., c. 24, s. 14(c).) 


§ 53- 127. Unlawful use of terms indicating that business is 
bank or trust company. 


(a) Definitions. The following definitions apply in this section. 
(1) Banking. The business of receiving or soliciting money on deposit. 
(2) Banking entity. A person, partnership, corporation, or other entity 
that is engaged in the banking or trust business in North Carolina 
and is (i) subject to the supervision of the Commissioner of Banks 
under this Chapter, (ii) subject to supervision by the Administrator of 
Savings Institutions under Chapter 54B or Chapter 54C, or (iii) a 
banking or savings institution authorized to transact a banking or 
trust business in this State under federal law. 
(3) Nonbanking entity. A person, partnership, corporation, or other entity 
that is not a banking entity. 
(b) Restrictions. No nonbanking entity may use any sign or written or 
printed paper indicating that it is a bank, savings bank, trust company, or 
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place of banking. No entity may use the word “bank,” “savings bank,” 
“banking,” “banker,” or “trust company,” or the equivalent or plural of any of 
these words in connection with any business other than that of banking. This 
section does not prohibit an individual from acting in a trust capacity. 

(c) Exceptions. 

(1) Anonbanking entity may use any of the terms listed above in its name 
if the context or remaining words show clearly that the business is not 
a bank or trust company and is not engaged in the banking or trust — 
business. | 

(2) Anonbanking entity may use any of the terms listed above where the 
term is the proper name of a principal or former principal in the entity 
and the use of the name is made in good faith and not in an effort to 
deceive the public. 

(3) A corporation that is a bank holding company as defined in GS. 
53-226(2) or a savings and loan holding company as defined in G:S. 
54B-261(d) may use the words “bank,” “banker,” and “trust company,” 
and the equivalent and plural of these words in its name and may use 
a name similar to that of any of its subsidiary banks or stock 
associations. 

(4) A corporation incorporated before January 1, 1905, may retain the 
word “trust” in its name, although it does not transact a business that 
requires examination by the Commissioner of Banks. 

(d) Penalty. Violation of this section is a Class 3 misdemeanor, punishable 
only by a fine of up to five hundred dollars ($500.00). (1921, c. 4, s. 81; C.S., s. 
224(c); 1931, c. 243, s. 5; 1943, c. 543; 1985, c. 677, s. 6; 1989 (Reg. Sess., 1990), 
c. 805, s. 1; 1991, c. 680, s. 4; 1993, c, 539, s. 422: 1994, Ex. Sess., c. 24, s..14(¢).) 


Editor’s Note. — Session Laws 1985, c.677, and supervised in accordance with the laws of 
s. 422, which amended this section, providedin the State of North Carolina in effect prior to 
s. 7: “The provisions of this act shall not apply __ ratification of this act.” The act was ratified 
to any institution chartered as a savings bank July 10, 1985, and became effective on that 
prior to the effective date of this act and any date. 
such institution shall continue to be regulated 


§ 53-128. Willfully and maliciously making derogatory re- 
ports. 


Any person who shall willfully and maliciously make, circulate, or transmit 
to another or others any statement, rumor, or suggestion, written, printed, or 
by word of mouth, which is directly or by inference false and derogatory to the 
financial condition, or affects the solvency or financial standing of any bank, or 
who shall counsel, aid, procure, or induce another to state, transmit, or 
circulate any such statement or rumor shall be guilty of a Class 1 misde- 
meanor. (1921, c. 4, s. 82; C.S., s. 224(d); 1989, c. 187, s. 17; 1993, c. 539, s. 423; 
1994, Ex. Sess., c. 24, s. 14(c).) 


§ 53-129. Misapplication, embezzlement of funds, etc. 


Whoever being an officer, employee, agent or director of a bank, with intent 
to defraud or injure the bank, or any person or corporation, or to deceive an 
officer of the bank or an agent appointed to examine the affairs of such bank, 
embezzles, abstracts, or misapplies any of the money, funds, credit or property 
of such bank, whether owned by it or held in trust, or who, with such intent, 
willfully and fraudulently issues or puts forth a certificate of deposit, draws an 
order or bill of exchange, makes an acceptance, assigns a note, bond, draft, bill 
of exchange, mortgage, judgment, decree or fictitiously borrows or solicits, 
obtains or receives money for a bank not in good faith, intended to become the 
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property of such bank; or whoever being an officer, employee, agent, or director 
of a bank, makes or permits the making of a false statement or certificate, as 
to a deposit, trust fund or contract, or makes or permits to be made a false 
entry in a book, report, statement or record of such bank, or conceals or permits 
to be concealed by any means or manner, the true and correct entries of said 
bank, or its true and correct transactions, who knowingly loans, or permits to 
be loaned, the funds or credit of any bank to any insolvent company or 
corporation, or corporation which has ceased to exist, or which never had any 
existence, or upon collateral consisting of stocks or bonds of such company or 
corporation, or who makes or publishes or knowingly permits to be made or 
published a false report, statement or certificate as to the true financial 
condition of such bank, shall be guilty of a felony. If an offense committed 
under this section involves money, funds, credit, or property with a value of one 
hundred thousand dollars ($100,000) or more, it is a Class C felony. If an 
offense committed under this section involves money, funds, credit, or property 
with a value of less than one hundred thousand dollars ($100,000), it is a Class 
H felony. Any other offense committed under this section is a Class H felony. 
(1921, c. 4, s. 83; C.S., s. 224(e); 1927, c. 47, s. 16; 1979, c. 760, s. 5; 1979, 2nd 
esse c.2 1016 S947 198 Pe 607 Se rc. 1792 co. 14% 19986 68539, S1266;1994" 
Ex. Sess., c. 24, s. 14(c); 1997-443, s. 19.25(m).) 


CASE NOTES 


Intent and purpose of this section is to 
prevent the deception of the officers of a bank or 
the depletion of its assets or injury of its busi- 
ness by falsification of the bank’s books by its 
officers or employees, and an indictment for the 
offense is not sufficient which merely charges 
such falsification without showing that the 
false entries were material or affected the in- 
terests of the bank or deceived its officers. State 
v. Cole, 202 N.C. 592, 163 S.E. 594 (1932). 

Section 14-254 Not in Conflict. — Section 
14-254, making it a criminal offense for the 
cashier or certain other officers, agents and 
employees of a bank to be guilty of malfeasance 
in the respects therein enumerated, making the 
intent necessary for a conviction, is not in 
conflict with this section as passed in 1921. 
State v. Switzer, 187 N.C. 88, 121 S.E. 43 
(1924). 

“Abstract” Construed. — The legal mean- 
ing of the word “abstract,” as it appears in 
§ 14-254, with reference to the unlawful use of 
the funds of the bank, is correctly charged 
under an instruction to the jury defining it as 
the taking from or withdrawing from the bank, 
with the intent to injure or defraud. State v. 
Switzer, 187 N.C. 88, 121 S.E. 43 (1924). 

“Embezzle” means to misappropriate as 
well as to convert to one’s own use. State v. 
Maslin, 195 N.C. 537, 143 S.E. 3 (1928), over- 
ruled on other grounds, State v. Williams, 279 
N.C. 668, 185 S.E.2d 174 (1971). 

Specific intent to deceive or to defraud 
is not necessary to a conviction of a bank 
officer or employee of making false entries on 
the books of the bank under the provisions of 
this section, it being sufficient if the defendant 


willfully made such false entries, the perfor- 
mance of the act expressly forbidden by statute 
constituting an offense in itself without regard 
to the question of specific intent. State v. 
Lattimore, 201 N.C. 32, 158 S.E. 741 (1931). 

Indictment Charging Conspiracy to Vio- 
late Section. — It is not necessary for an 
indictment, charging a conspiracy to violate the 
provisions of this section, to allege that all of 
the defendants were officers or employees of the 
bank, the indictment being sufficient if it al- 
leges that some of the defendants were officers 
or employees of the bank and that the other 
defendants conspired with them to do the un- 
lawful act. State v. Davis, 203 N.C. 18, 203 N.C. 
35, 164 S.E. 737, 164 S.E. 737 (1932), cert. 
denied, 287 U.S. 649, 53 S. Ct. 95, 77 L. Ed. 561 
(1932). 

Alleging Corporation Is a Bank. — Where 
the indictment charges the employee with mak- 
ing false entries upon the books of the bank in 
which he was employed, and that it was a 
corporation existing under the laws of the State 
of North Carolina, it is not defective for failing 
to particularize that it was a bank, within the 
contemplation of the statute under which the 
indictment had been drawn. State v. 
Hedgecock, 185 N.C. 714, 117 S.E. 47 (1928). 

Sufficiency of Indictment. — In a prosecu- 
tion under this section and § 14-254 it was not 
necessary to aver or to prove that the money or 
funds had been committed by the bank to the 
custody of the defendant or that there had been 
any breach of trust or confidence except that 
which arose out of the relation between the 
bank and the defendant. Nor was it necessary 
to charge in the very words that the defendant 
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had converted the property to his own use. The 
words “did embezzle” sufficiently indicated the 
criminal act. The intent to defraud was suffi- 
ciently set out, under § 15-151, without specif- 
ically naming any particular victim of the pre- 
conceived purpose. And the indictment was 
sufficient though there was nothing to indicate 
the number of abstractions, if more than one. 
State v. Maslin, 195 N.C. 5387, 143 S.E. 3 (1928), 
overruled on other grounds, State v. Williams, 
279 N.C. 668, 185 S.E.2d 174 (1971). 

Variance as to Some Items. — In a prose- 
cution of an officer of a bank for publishing a 
false report of the bank’s condition in violation 
of this section, a variance between the allega- 
tions and proof as to some of the items of the 
report will not be fatal when there is no vari- 
ance with respect to all the items, it being 
sufficient for conviction if the report as pub- 
lished was false in any particular as alleged in 
the indictment and was published with knowl- 
edge of such falsity and with a wrongful or 
unlawful intent. State v. Davis, 203 N.C. 47, 
164 S.E. 732, cert. denied, 287 U.S. 645, 53 S. 
Ct: 91,°77'L, Ed. 558 (1932), 

Expert Evidence as to Book Entries. — 
In a prosecution under this section and § 14- 
254 expert parol evidence may be properly 
admitted to trace book entries, without contra- 
dicting them, so as to show that the officer of 
the bank had embezzled the bank’s funds held 
in trust, as charged in the bill of indictment. In 
such case there was no invasion of the province 
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of the jury by the expression of an opinion upon.’ 
a fact in issue. State v. Maslin, 195 N.C..537, 
143 S.E. 3 (1928), overruled on other grounds, 
State v. Williams, 279 N.C. 663, 185 S.E.2d 174. 


(1971). avr 
Instruction That Willfulness Must Be 
Shown Is Not Error. — In a prosecution. 


under this section for willfully making false 
entries on the books of a bank, an instruction 
which was intended to stress and in effect did 
stress the necessity of proving that the false 
entries were willfully and not inadvertently 
made, will not be held for error. State v. 
Lattimore, 201 N.C. 32, 158 S.E. 741 (1981). 

Conviction of Depositor. — In order to 
convict a depositor of a bank who has ab- 
stracted funds from the: bank in collusion with 
its cashier, it is not, required that he himself 
was an officer of the bank or that he was 
present at the time the money was feloniously 
“abstracted,” under the provisions of § 14-254, . 
and he may be convicted thereunder when the » 
bill of indictment substantially follows the lan- 
guage of the statute and the evidence is suffi- 
cient to sustain the charge therein. This is not 
applicable to the provisions of this section as - 
passed in 1921. State v. Switzer, 187 N.C. 88, 
121 S:E. 43 (1924). 

Though the depositor was not present at-the 
time the offense was committed, he may be: 
convicted as a principal under the counts of the 
indictment so charging the offense. State v. 
Switzer, 187 N.C. 88, 121 S.E. 43 (1924). - 


§ 53-130. Making false entries in banking accounts; mis- 
representing assets and liabilities of banks. 


If any person shall willfully and knowingly subscribe to, or make, or cause.to 
be made, any false statement or false entry in the books of any bank, or shall 
knowingly subscribe to or exhibit false papers, with intent to deceive any 
person authorized to examine into the affairs of such bank, or shall willfully 
and knowingly make, state or publish any false statement of the amount of the - 
assets or liabilities of any bank, he shall be guilty of a Class H felony. (1903, c. 
275, s. 27; Rev., s. 3326; C.S., s. 4402; 1993, c. 539, s. 1267; 1994, Ex. Sess., c. 
24, s. 14(c).) 


§ 53-131. False certification of a check. 


Whoever, being an officer, employee, agent, or director of a bank, certifies a 
check drawn on such bank, and willfully fails to forthwith charge the amount — 
thereof against the account of the drawer thereof, or willfully certifies a check 
drawn on such bank unless the drawer of such check has on deposit with the 
bank an amount of money subject to the payment of such check and equivalent . 
to the amount therein specified, shall be guilty of a Class I felony which may 
include a fine not more than five thousand dollars ($5,000). (1921, c. 4, s. 84; 
C.S., s. 224(f); 1993, c. 539, s. 1268; 1994, Ex. Sess., c. 24, s. 14(c).) 


§ 53-132. Receiving deposits in insolvent banks. 


Any person, being an officer or employee of a bank, who receives, or being an 
officer thereof, permits an employee to receive money, checks, drafts, or other 


570 


§53-132 


ART. 10. PENALTIES 


§53-132 


property as a deposit therein when he has knowledge that such bank is 
insolvent, shall be guilty of a Class I felony which may include a fine not more 
than five thousand dollars ($5,000). Provided, that in any indictment hereun- 
der, insolvency shall not be deemed to include insolvency as defined under 
paragraph d of subdivision (3) in the definition of insolvency under G.S. 53-1. 
G92I ye. 458. 855 C S's7224(9)1927) c. 47, s. 17 19935 ¢..539;'s, 1269; 1994. 


Ex. Sess., c. 24, s. 14(c).) 


CASE NOTES 


“Insolvent” Defined. — The word “insol- 
vent,” in this section, means when the bank 
cannot meet its depository liabilities in due 
course, and does not require that the condition 
of the bank should at the time be such as to 
enable it at any given time to pay all of its 
depositors in full at the time on demand. State 
v. Hightower, 187 N.C. 300, 121 S.E. 616 (1924). 

A bank is insolvent, within the meaning of 
this section, when the actual cash market value 
of its assets is not sufficient to pay its liabilities 
to its depositors and other creditors. State v. 
Brewer, 202 N.C. 187, 162 S.E. 363 (1932). 

“Knowledge” Defined. — The word “know]- 
edge,” as used in the statute, is to be taken in 
its ordinary sense and according to its usual 
significance or acceptation. It means an impres- 
sion of the mind, the state of being aware; and 
this may be acquired in numerous ways and 
from many sources. It is usually obtained from 
a variety of facts and circumstances. Generally 
speaking, when it is said a person has knowl- 
edge of a given condition, it is meant that his 
relation to it, his association with it, his control 
over it, and his direction of it are such as to give 
him actual information concerning it. State v. 
Hightower, 187 N.C. 300, 121 S.E. 616 (1924). 

Who May Bring Action for Civil Liabil- 
ity. — A violation of this section by an em- 
ployee, or by officers and directors of a bank, 
resulting in damages to a depositor, is a wrong 
to the depositor; he and not the bank or its 
receiver is entitled to maintain an action to 
recover the damages resulting from such 
wrong. See Townsend v. Williams, 117 N.C. 330, 
23 S.E. 461 (1895); Tate v. Bates, 118 N.C. 287, 
24 S.E. 482 (1896); Solomon v. Bates, 118 N.C. 
311, 24 S.E. 478, motion to modify opinion 
dismissed, 118 N.C. 321, 24 S.E. 746 (1896); 
Houston v. Thornton, 122 N.C. 365, 29 S.E. 827 
(1898); State v. Hightower, 187 N.C. 300, 121 
S.E. 616 (1924); Russell v. Boone, 188 N.C. 830, 
125 S.E. 926 (1924); Bane v. Powell, 192 N.C. 
387, 185 S.E. 118 (1926). 

A depositor in a bank, who has sustained 
damages, peculiar to himself, by the wrongful 
act of the officers and directors of the bank, has 
a right to recover damages in an action brought 
by him against the officers and directors. 
Douglass v. Dawson, 190 N.C. 458, 130 S.E. 195 
(1925); Bane v. Powell, 192 N.C. 387, 135 S.E. 
118 (1926). 


Liability Not Bank Asset. — Sums for 
which bank officers and directors are liable for 
receiving or permitting receipt of deposit with 
knowledge of bank’s insolvency, contrary to this 
section, are not assets of the bank. The wrong 
being only to the depositor, he need not allege, 
to maintain an action, that bank’s receiver 
refused to sue on demand. Bane v. Powell, 192 
N.C. 387, 135 S.E. 118 (1926). 

Elements of Offense. — In order for a 
conviction under the provisions of this section, 
the State must prove beyond a reasonable 
doubt the actual receipt of the deposits by 
defendant officer of the bank at the time when 
the bank was insolvent to his own knowledge, 
or that such officer permitted an employee of 
the bank to receive the deposits with knowl- 
edge of these facts. State v. Hightower, 187 N.C. 
300, 121 S.E. 616 (1924). 

Necessary Allegations. — In order for a 
depositor to maintain an action against the 
individual officers of an insolvent bank for 
permitting the deposits to be received it is 
necessary, among other things, to allege and 
prove the insolvency of the bank at the time the 
deposits were made, and the allegation that is 
was either insolvent then or the misconduct of 
the officials afterwards caused its insolvency, is 
insufficient, the alternative of the allegation 
being a wrong to the bank itself which may be 
sued upon by its receiver afterwards. Wall v. 
Howard, 194 N.C. 310, 189 S.E. 449 (1927). 

Evidence of Value of Assets and Prop- 
erty. — For the purpose of ascertaining the 
solvency or insolvency of a bank, it is permissi- 
ble to go into an investigation of its assets and 
property as of the date when the deposit was 
made, and, of course, their value after that, or 
at the time of the trial, is competent as illus- 
trating or bearing upon their worth at the time 
the deposit was charged to have been received. 
State v. Hightower, 187 N.C. 300, 121 S.E. 616 
(1924). 

Evidence of Admissions of Knowledge of 
Insolvency. — Upon the trial of an officer of an 
insolvent bank under this section, the officer’s 
admissions that he knew of the insolvency of 
the bank at the time in question with his 
explanation thereof is competent testimony. 
State v. Brewer, 202 N.C. 187, 162 S.E. 363 
(1932). 
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Bank Examiner as Expert Witness. — In 
an action to convict an officer of a bank under 
this section, the testimony of the State bank 
examiner is to be received as that of an expert 
upon the question of the bank’s insolvency. 
State v. Hightower, 187 N.C. 300, 121 S.E. 616 
(1924). 

Certified Accountant as Witness. — Upon 
the trial of a bank official under the provisions 
of this section, testimony of a certified public 
accountant who had had experience in such 
matters and who had examined the books of the 
bank and had obtained from the directors, 
collectively and individually, information as to 
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collateral, that the bank was insolvent at the 
time in question is not objectionable. State v. 
Brewer, 202 N.C. 187, 162 S.E. 363 (1932). 
Sufficiency of Expert Opinion Evidence 
as to Insolvency. — Where the State bank 
examiner and another expert have been per- 
mitted to give their testimony as to the bank’s 
insolvency at the time of the crime, upon their 
investigation, without stating the basis of their 
opinions thereon, it may not be decided as a 
matter of law, upon conflicting evidence, that 
the defendant must have known of the insol- 
vent condition testified to by the experts. State 


the value of its assets including lands and v. Hightower, 187 N.C. 300, 121S.H. 616 (1924). 


§ 53-133. Advertising larger 
capital stock. 


amount than that paid in 


It shall be unlawful for any bank to advertise in a newspaper, letterhead, or 
any other way, a larger capital stock than has been actually paid in in cash. 
Any bank violating this section shall be subject to a penalty of five hundred 
dollars ($500.00) for each and every offense. The penalty herein provided for 
shall be recovered by the State in a civil action in any court of competent 
jurisdiction, and it shall be the duty of the Attorney General to prosecute all 
such actions. 

The clear proceeds of penalties provided for in this section shall be remitted 
to the Civil Penalty and Forfeiture Fund in accordance with G.S. 115C-457.2. 
(1921, c. 4, s. 86; C.S., s. 224(h); 1998-215, s. 31.) 


Effect of Amendments. — The 1998 
amendment, effective October 31, 1998, added 
the second paragraph. 


§ 53-134. Offenses declared misdemeanors; prosecution; 
employment of counsel; punishment. 


Any offense against the banking laws of the State of North Carolina which 
is not elsewhere specifically declared to be a crime, or for which elsewhere a 
penalty is not specifically provided, is a Class 1 misdemeanor. The Commis- 
sioner of Banks is authorized and directed to prosecute all offenses against the 
banking laws of the State, and to that end is expressly authorized to employ 
counsel to prosecute in the inferior courts and to aid the district attorney in the 
superior courts. The Commissioner of Banks shall compensate the counsel so 
employed, and the State Treasurer shall pay the same out of the funds in the 
treasury and not otherwise appropriated. (Ex. Sess. 1921, c. 56, s. 4; C.S., s. 
2A) 192 7 We. 47; SedBi1931 :ice243)'s) b719738 cw4E) 8251093. c.. 257 182; 
1998, c. 539, s. 424; 1994, Ex. Sess., c. 24, s. 14(c).) 


CASE NOTES 


Loans in Violation of § 53-48 or § 53-111. 
— Under this section as it read prior to amend- 
ment by Session Laws 1993, c. 539, s. 424, the 
unlawful act of making loans in violation of 


§ 538-48 or § 58-111 was made a misdemeanor 
punishable as such at the discretion of the 
court. State v. Cooper, 190 N.C. 528, 130 S.E. 
180 (1925). See notes to §§ 53-48 and 53-111. 
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§ 53-135. General corporation law to apply. 


All provisions of the law relating to private corporations, and particularly 
those enumerated in the Chapter entitled “North Carolina Business Corpora- 
tion Act,” not inconsistent with this Chapter or with the business of banking, 
shall be applicable to banks. (1921, c. 4, s. 87; C.S., s. 224); 1989 (Reg. Sess., 
1990), c. 1024).s..3:.) 


CASE NOTES 
Quoted in Cooke v. Outland, 265 N.C. 601, Cited in Cole v. Farmers Bank & Trust Co., 
144 S.E.2d 835 (1965). 221 N.C. 249, 20 S.E.2d 54 (1942). 
ARTICLE 11. 


Industrial Banks. 


§ 53-136. Industrial bank defined. 


The term “industrial bank,” as used in this Article shall be construed to 
mean any corporation organized or authorized under this Article which is 
engaged in receiving, soliciting or accepting money or its equivalent on deposit 
and in lending money to be repaid in weekly, monthly, or other periodical 
installments or principal sums as a business: Provided, however, this defini- 
tion shall not be construed to include building and loan associations, commer- 
cial banks, or credit unions. (1923, c. 225, s. 1; C.S., s. 225(a); 1945, c. 7438, s. 
sls) 


§ 53-137. Manner of organization. 


Any number of persons, not less than five, may organize an industrial bank 
by setting forth in a certificate of incorporation, under their hands and seals, 
the following: 

(1) The name of the industrial bank. 

(2) The location of its principal office in this State. 

(3) The nature of its business. 

(4) The amount of its authorized capital stock which shall be divided into 
shares of ten ($10.00), twenty ($20.00), twenty-five ($25.00), fifty 
($50.00) or one hundred dollars ($100.00) each: Provided, fractional 
shares may be issued for the purpose of complying with the require- 
ments of G.S. 53-88. 

(5) The names and post-office addresses of subscribers for stock, and the 
number of shares subscribed by each. The aggregate of such subscrip- 
tion shall be the amount of the capital with which the industrial bank 
will begin business. 

(6) Period, if any, limited for the duration of the industrial bank. 

This section shall not apply to banks organized and doing business prior to 
the adoption of this section. (1923, c. 225, s. 2; C.S., s. 225(b); 1945, c. 743, s. 
1.) 


CASE NOTES 


Denial of Charter Upheld Absent Capri- passed upon by the Secretary of State on the 
cious Acts, Bad Faith or Disregard of Law. advice and recommendation of the Commis- 
— Where plaintiffs applied for an industrial sioner of Banks, acting in accordance with 
bank charter, and their application was not § 53-4, and plaintiffs sued to compel the issu- 
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ance of a charter, alleging no capricious acts, certiorari or as an application for mandamus. 
bad faith or disregard of law by the State Pue v. Hood, 222 N.C. 310, 22 S.E.2d 896 
officers, the complaint did not state a cause of (1942). 

action and was not sufficient as a petition for 


§ 53-138. Corporate title. 


Every corporation incorporated or reorganized pursuant to the provisions of 
this Article shall be known as an industrial bank, and may use the word “bank” 
as part of its corporate title. (1923, c. 225, s. 3; C.S., s. 225(c).) 


§ 53-139. Capital stock. 


The amount of capital stock with which any industrial bank shall commence 
business shall not be less than fifty percent (50%) of that which would be 
required of a commercial bank under the provisions of G.S. 53-2. (1923, c. 225, 
s. 4: C.S., s: 225(d); 1967,.c.,.7893*s.-18)) 


§ 53-140. Sales of capital stock; accounting; fees. 


The capital stock sold by any industrial bank in process of organization, or 
for an increase of the capital stock, shall be accounted for to the bank in the full 
amount paid for the same. No commission or fee shall be paid to any person, 
association, or corporation for selling such stock. The Commissioner of Banks 
shall refuse authority to commence business to any industrial bank where 
commissions or fees have been paid, or have been contracted to be paid by it, 
or by anyone in its behalf to any person, association, or corporation for securing 
subscriptions for or selling stock in such bank. (19238, c. 225, s. 5; C.S., s. 225(e); 
LOS, C243) S755.) 


§ 53-141. Powers. 


Industrial banks shall have perpetual duration and succession in their 
corporate name unless a limited period of duration is stated in their certificate 
of incorporation. They shall have the powers conferred by subdivisions (1), (2), 
and (3) of subsection (a) of G.S. 55-3-02, and subdivision (3) of G.S. 53-43, such 
additional powers as may be necessary or incidental for the carrying out of 
their corporate purposes, and in addition thereto the following powers: 

(1) To discount and negotiate promissory notes, drafts, bills of exchange 
and other evidences of indebtedness, and to loan money on real or 
personal security, and to purchase notes, bills of exchange, acceptan- 
ces or other choses in action, and to take and receive interest or 
discounts subject to G.S. 53-43(1). 

(2) To make loans and charge and receive interest at rates not exceeding 
the rates of interest provided in G.S. 24-1.1 and G.S. 24-1.2. 

(3) To establish branch offices or places of business within the county in 
which its principal office is located, and elsewhere in the State, after 
having first obtained the written approval of the Commissioner of 
Banks, which approval may be given or withheld by the Commis- 
sioner of Banks in his discretion. The Commissioner of Banks, in 
exercising such discretion, shall take into account, but not by way of 
limitation, such factors as the financial history and condition of the 
applicant bank, the adequacy of its capital structure, its future 
earnings prospects, and the general character of its management. 
Such approval shall not be given until he shall find 
a. That the establishment of such branch or limited service facility 

will meet the needs and promote the convenience of the commu- 
nity to be served by the bank, and 
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b. That the probable volume of business and reasonable public 
demand in such community are sufficient to assure and maintain 
the solvency of said branch or limited service facility and of the 
existing bank or banks in said community. 

Provided, that the Commissioner of Banks shall not authorize the 
establishment of any branch the paid-in capital of whose parent bank 
is not sufficient in amount to provide for capital in an amount equal to 
that required with respect to the establishment of branches of 
commercial banks under the provisions of G.S. 53-62. For the pur- 
poses of this paragraph, the provisions of G.S. 53-62 as to the meaning 
of the word “capital” shall be applicable. 

A bank may discontinue a branch office upon resolution of its board 
of directors. Upon the adoption of such a resolution, the bank shall 
follow the procedures for closing a branch as set forth at G.S. 53- 62(e). 
No branch shall be closed until approved by the Commissioner of 
Banks. 

(4) Subject to the approval of the Commissioner of Banks and on the 
authority of its board of directors, or a majority thereof, to enter into 
such contract, incur such obligations and generally to do and perform 

any and.all such acts and things whatsoever as may be necessary or 

appropriate in order to take advantage of any and all memberships, 
loans, subscriptions, contracts, grants, rights or privileges, which may 
at any time be available or inure to banking institutions, or to their 
depositors, creditors, stockholders, conservators, receivers or liquida- 

tors, by virtue of those provisions of section eight of the Federal 
Banking Act of 1933 (section twelve B of the Federal Reserve Act as 
amended) which establish the Federal Deposit Insurance Corporation 
and provide for the insurance of deposits, or of any other provisions of 
that or any other act or resolution of Congress to aid, regulate or 
safeguard banking institutions and their depositors, including any 
amendments of the same or any substitutions therefor; also, to 
subscribe for and acquire any stock, debentures, bonds or other types 
of securities of the Federal Deposit Insurance Corporation and to 
comply with the lawful regulations and requirements from time to 
time issued or made by such corporations. 

(5) To solicit, receive and accept money or its equivalent on deposit both in 
savings accounts and upon certificates of deposit. 

(6) Subject to the approval of the State Banking Commission, to solicit, 
receive and accept money or its equivalent on deposit subject to check; 
provided, however, no such approval shall be given unless and until 
such industrial bank meets the capital requirements of a commercial 
bank as set forth in G.S. 53-2. 

(7) To transact any lawful business in aid of the United States in time of 
war or engagement of the nation’s armed forces in hostile military 
operations. (1923, c. 225, s. 6; C.S., s. 225(f); 1925, c. 199, s. 1; 1931, c. 
243;°S.'5> 1935, 6481, 82: 1939he.244'ss.. 7.2; 1943)ic; 283; 1945,.¢. 
283; 1949, c. 952, ss. 1, 2; 1959, c. 365; 1967, c. 789, s. 19; 1969, c.. 1303, 
ss. 10-12; 1995, c. 129, s. 26; 1995 (Reg. Sess., 1996), c. 742, s. 20.) 


Editor’s Note. — Section 24-1.2 referred to For comment on usury law in North Caro- 
above has been repealed. lina, see 47 N.C.L. Rev. 761 (1969). 

Legal Periodicals. — For comment on the 
1949 amendment to this section, see 27 N.C.L. 
Rev. 425 (1949). 
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§ 53-142. Restriction on powers. 


No industrial bank shall deposit any of its funds in any banking corporation 
unless such corporation has been designated as such depositary by a vote of a 
majority of the directors, or of the executive committee, exclusive of any 
director who is an officer, director, or trustee of the depositary so designated, 
present at any meeting duly called at which a quorum is in attendance, and 
approved by the Commissioner of Banks. (1923, c. 225, s. 7; C.S., s. 225(g); 
TOS 1 ci 24bevibyh93 7c. 220.) 


§ 53-143. Investments; securities; loans; limitations. 


The provisions of G.S. 53-46, 53-48 and 53-49, with reference to the 
limitations of investments in securities, limitations of loans and suspensions of 
investment and loan limitations, shall be applicable to industrial banks. (1923, 
CG eco, oreo. o 220th). Ioan, Cai, Sa.) 


§ 53-144. Supervision and examination. 


Every industrial bank now or hereafter transacting the business of an 
industrial bank as defined by this Article, whether as a separate business or in 
connection with any other business under the laws of and within this State, 
shall be subject to the provisions of this Article, and shall be under the 
supervision of the Commissioner of Banks. The Commissioner of Banks shall 
exercise control of and supervision over the industrial banks doing business 
under this Article, and it shall be his duty to execute and enforce, through the 
State bank examiners and such other agents as are now or may hereafter be 
created or appointed, all laws which are now or may hereafter be enacted 
relating to industrial banks as defined in this Article. For the more complete 
and thorough enforcement of the provisions of this Article, the State Banking 
Commission is hereby empowered to promulgate such rules, regulations, and 
instructions, not inconsistent with the provisions of this Article, as may, in its 
opinion, be necessary to carry out the provisions of the laws relating to 
industrial banks as in this Article defined, and as may be further necessary to 
insure such safe and conservative management of industrial banks under the 
supervision of the Commissioner of Banks as may provide adequate protection 
for the interest of creditors, stockholders, and the public, in their relations with 
such institutions. All industrial banks doing business under the provisions of 
this Article shall conduct their business in a manner consistent with all laws 
relating to industrial banks, and all rules, regulations and instructions that 
may be promulgated or issued by the State Banking Commission. (1928, c. 225, 
S. LUA irc 2ouk), loos Ce Zao. o: Otel dagen ly SZ | 


§ 53-145. Sections of general law applicable. 


Sections 53-1, 53-3, 53-4, 53-5, 53-6, 53-7, 53-8, 53-9, 53-10, 53-11, 53-12, 
53-18, 53-18, 53-20, 53-22, 53-23, 53-42, 53-42.1, 53-47, 53-50, 53-51, 53-54, 
53-63, 53-64, 53-67, 53-68, 53-70, 53-71, 53-73, 53-78, 53-79, 53-80, 53-81, 
53-82, 53-83, 53-85, 53-87, 53-88, 53-90, 53-91.2, 53-91.3, 53-105, 53-106, 
53-107, 53-108, 53-109, 53-110, 538-111, 53-112, 53-117, 53-118, 53-119, 53-120, 
53-121, 53-122, 53-123, 53-124, 53-125, 53-126, 53-128, 53-129, 53-132, 53-133, 
53-134, relating to the supervision and examination of commercial banks, shall 
be construed to be applicable to industrial banks, insofar as they are not 
inconsistent with the provisions of this Article. Sections 53-19, 53-24, 53-37, 
53-39, 53-40, 53-41, 53-44, 53-45, 53-61, 53-75, 53-76, 53-77, 53-86, 53-113, 
53-114, 53-115, 53-116, 53-135, 53-146, and 53-148 through 53-158, relating to 
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commercial banks, shall be construed to be applicable to industrial banks. 
(1923,.¢..225;-s.. 13;,C.S.;.s. 225(m); 1927, c. 141; 1939, ¢. 244,.5.3; 1945, c..743, 
Sarde dod 2CalOd 1 pSak4en LO9D, Gad 29.15.02 Le) 


ARTICLE 12. 
Joint Deposits. 


§ 53-146. Deposits in two names. 


When a deposit has been or is hereafter made in any bank, trust company, 
banking and trust company, or any other institution transacting business in 
this State, in the names of two persons, payable to either, or payable to either 
or. the survivor, all or any part of the deposit, or any interest or dividend 
thereon, may be paid to either of said persons, whether the other is living or 
not; and the receipt or acquittance of the person so paid is a valid and sufficient 
discharge to the bank for payment so made. (1917, c. 248, s. 1; C.S., s. 230.) 


Legal Periodicals, — For discussion of sec- 
tion, see 9 N.C.L. Rev. 14 (1931). 

For note on rights of a survivor to a joint 
bank account, see 31 N.C.L. Rev. 95 (1952); 35 
N.C.L. Rev. 75 (1956). 

For note on joint bank accounts without 


survivorship provision in joint account agree- 
ment, see 35 N.C.L. Rev. 352 (1957). 

For note on joint bank accounts with the 
right of survivorship in North Carolina, see 46 
N.C.L. Rev. 669 (1968). 


CASE NOTES 


Section is for protection of bank only. 
O’Brien v. Reece, 45 N.C. App. 610, 263 S.E.2d 
817 (1980). 

Ownership of Funds. — Absent any other 
evidence, this section is not dispositive as to the 
ownership of funds. O’Brien v. Reece, 45 N.C. 
App. 610, 263 S.E.2d 817 (1980). 

Instrument in Husband’s Name and Pay- 
able to Himself “or” Wife. — The certificate 
of deposit by a bank in the name of the hus- 


band, payable to himself “or” his wife does not 
fall within the provisions of this section. It 
applies only where the deposit is made in the 
names of two persons and payable to either; nor 
can construing the word “or” as meaning “and” 
have the effect of creating a tenancy in com- 
mon. Jones v. Fullbright, 197 N.C. 274, 148 S.E. 
229 (1929). 

Cited in Redmond v. Farthing, 217 N.C. 678, 
9 S.E.2d 405 (1940). 


§ 53-146.1. Joint accounts. 


(a) Any two or more persons may establish a deposit account or accounts by 
written contract. The deposit account and any balance thereof shall be held for 
them as joint tenants, with or without right of survivorship, as the contract 
shall provide; the account may also be held pursuant to G.S. 41-2.1 and have 
the incidents set forth in that section, provided, however, if the account is held 
pursuant to G.S. 41-2.1 the contract shall set forth that fact as well. Unless the 
persons establishing the account have agreed with the bank that withdrawals 
require more than one signature, payment by the bank to, or on the order of, 
any persons designated in the contract authorized by this section shall be a 
total discharge of the bank’s obligation as to the amount so paid. Funds in a 
joint account established with right of survivorship shall belong to the 
surviving joint tenant or tenants upon the death of a joint tenant, and the 
funds shall be subject only to the personal representative's right of collection as 
set forth in G.S. 28A-15-10(a)(3), or as provided in G.S. 41-2.1 if the account is 
established pursuant to the provisions of that section. Payment by the bank of 
funds in the joint account to a surviving joint tenant or tenants shall terminate 
the personal representative’s authority under G.S. 28A-15-10(a)(3) to collect 


577 


$53-146.1 CH. 53. BANKS §53-146.1 


against the bank for the funds so paid, but the personal representative’s 
authority to collect such funds from the surviving joint tenant or tenants is not 
terminated. A pledge of such account by any owner or owners, unless otherwise 
specifically agreed upon, shall be a valid pledge and transfer of such account, 
or of the amount so pledged, and shall not operate to sever or terminate the 
joint ownership of all or any part of the account. Persons establishing an 
account under this section shall sign a statement showing their election of the 
right of survivorship in the account, and containing language set forth in a 
conspicuous manner and substantially similar to the following: 


“BANK (or name of institution) 


JOINT ACCOUNT WITH RIGHT OF 
SURVIVORSHIP 


G.S. 53-146.1 


We understand that by establishing a joint account under the provisions of 
North Carolina General Statute 53-146.1 that: 

1. The bank (or name of institution) may pay the money in the account to, 
or on the order of, any person named in the account unless we have 
agreed with the bank that withdrawals require more than one 
signature; and 

2. Upon the death of one joint owner the money remaining in the account 
will belong to the surviving joint owners and will not pass by 
inheritance to the heirs of the deceased joint owner or be controlled by 
the deceased joint owner’s will. 

We DO elect to create the right of survivorship in this account. 


” 


(al) This section shall not be deemed exclusive. Deposit accounts not 
conforming to this section shall be governed by other common law provisions of 
the General Statutes or the common law as appropriate. 

(b) This section does not repeal or modify any provisions of laws relating to 
estate taxes. This section regulates and protects the bank in its relationship 
with joint owners of deposit accounts. 

(c) No addition to such deposit account, nor any withdrawal or payment 
shall affect the nature of the account as a joint account, or affect the right of 
any tenant to terminate the account. (1987 (Reg. Sess., L988). Cu TOU8e soot: 
1989, c. 164, s. 2; 1989 (Reg. Sess., 1990), c. 866, s. 4; 1998-69, s. 13.) 


Editor’s Note. — Session Laws 1987 (Reg. Effect of Amendments. — The 1998 
Sess., 1988), c. 1078, s. 9 provided that all amendment, effective August 1, 1998, and ap- 
accounts opened pursuant to any statute plicable to estates of decedents who die on or 
amended by c. 1078 before July 1, 1989 would after that date, rewrote subsection (b). 
continue to be governed by the provisions of 
those statutes as they read prior to July 1, 

1989. 


CASE NOTES 


Signed Statement Still Required to Cre- survivorship. In re Estate of Heffner, 99 N.C. 
ate Survivorship. — This section retains re- App. 327, 392 S.E.2d 770 (1990). 
quirement that parties execute signed state- Stated in Davis v. Wrenn, 121 N.C. App. 156, 
ment of their intent to create right of 464 S.E.2d 708 (1995). 
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Cited in Napier v. High Point Bank & Trust Mutual Community Savs. Bank v. Boyd, 125 
Co., 100 N.C. App. 390, 396 S.E.2d 620 (1990); N.C. App. 118, 479 S.E.2d 491 (1996). 


§ 53-146.2. Trust accounts. 


(a) If any person establishing a deposit account shall execute a written 
agreement with the bank containing a statement that it is executed pursuant 
to the provisions of this subsection and providing for the account to be held in 
the name of such person as trustee for not more than one person designated as 
beneficiary, the account and any balance thereof shall be held as a trust 
account, with the following incidents: 

(1) The trustee during the trustee’s lifetime may change the designated 
beneficiary by a written direction to the bank. 

(2) The trustee may withdraw funds by writing checks or otherwise, as set 
forth in the account contract, and receive payment in cash or check 
payable to the trustee’s personal order. Such payment or withdrawal 
shall constitute a revocation of the trust agreement as to the amount 
withdrawn. 

(3) If the beneficiary is living and of legal age at the death of the trustee, 
the beneficiary shall be the owner of the account, and payment by the 
bank to such owner shall be a total discharge of the bank’s obligation 
as to the amount paid. 

(4) If the beneficiary predeceases the trustee, the account shall become an 
individual account of the trustee and shall have the legal incidents of 
an individual account. 

(5) If the named beneficiary is not of legal age at the death of the trustee, 
the bank shall transfer the funds in the account to the general 
guardian or guardian of the estate, if any, of the minor beneficiary. If 
no guardian of the minor beneficiary has been appointed, the bank 
shall hold the funds in a similar interest bearing account in the name 
of the minor until the minor reaches the age of majority or until a duly 
appointed guardian withdraws the funds. 

(6) Funds in a trust account established pursuant to this subsection shall 
belong to the beneficiary upon the death of the trustee and the funds 
shall be subject only to the personal representative's right of collection 
as set forth in G.S. 28A-15-10(a)(1). Payment by the bank of funds in 
the trust account to the beneficiary shall terminate the personal 
representative’s authority under G.S. 28A-15-10(a)(1) to collect 
against the bank for the funds so paid, but the personal representa- 
tive’s authority to collect such funds from the beneficiary is not 
terminated. 

The person establishing an account under this subsection shall sign a state- 
ment containing language set forth in a conspicuous manner and substantially 
similar to the following: 


“BANK (or name of institution) 
TRUST ACCOUNT 
G.S. 53-146.2 


I understand that by establishing a trust account under the provisions of 
North Carolina General Statute 53-146.2 that: 
1. During my lifetime I may withdraw the money in the account; and 
2. By written direction to the bank (or name of institution) I may change 
the beneficiary; and 
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3. Upon my death the money remaining in the account will belong to the 
beneficiary and the money will not be inherited by my heirs or be 
controlled by will. 

(al) This section shall not be deemed exclusive. Deposit accounts not 
conforming to this section shall be governed by other applicable provisions of 
the General Statutes or the common law, as appropriate. 

(b) Whenever the beneficiary of a trust account does not survive the trustee, 
then the account and any balance thereof which exists shall be owned by the 
trustee in the trustee’s own right and for the trustee’s own use and benefit. 

(c) No addition to such accounts, nor any withdrawal, payment, or change of 
beneficiary shall affect the nature of such accounts as trust accounts, or affect 
the right of a trustee to terminate the account. 

(d) This section does not repeal or modify any provisions of laws relating to 
estate taxes. (1987 (Reg. Sess., 1988), c. 1078, s. 1; 1989, c. 164, s. 5; 1989 (Reg. 
Sess., 1990), c. 866, s. 5; 1998-69, s. 14.) 


Editor’s Note. — Session Laws 1987 (Reg. _ they read prior to the effective date of this act. 
Sess., 1988), c. 1078, s. 9 provided that all Effect of Amendments. — The 1998 
accounts opened pursuant to any statute amendment, effective August 1, 1998, and ap- 
amended by c. 1078 before the effective date plicable to estates of decedents who die on or 
thereof (July 1, 1989) would continue to be after that date, rewrote subsection (d). 
governed by the provisions of those statutes as 


CASE NOTES 


Attachment of Funds in Trust for Minor. from it. Jimenez v. Brown, — N.C. App. —, 509 
— Funds deposited in atrust established under S.E.2d 241 (1998). 
this section by a judgment debtor for the benefit Applied in Holloway v. Wachovia Bank. & 


of his minor son were subject to attachment by Trust Co., 104 N.C. App. 631, 410 S.E.2d 915 
judgment creditors, since the trust was revoca- (1991). 


ble and the debtor could freely withdraw funds 


§ 53-146.3. Personal agency accounts. 


(a) Any person may establish a personal agency account by written contract 
containing a statement that it is executed pursuant to the provisions of this 
section. A personal agency account may be a checking account, savings 
account, time deposit, or any other type of withdrawable account or certificate. 
The written contract shall name an agent who shall have authority to act on 
behalf of the depositor in regard to the account in the actions set out in this 
subsection. The agent shall have the authority to: 

(1) Make, sign or execute checks drawn on the account or otherwise make 
withdrawals from the account; 
(2) Endorse checks made payable to the principal for deposit only into the 
account; and 
(3) Deposit cash or negotiable instruments, including instruments en- 
dorsed by the principal, into the account. 
A person establishing an account under this section shall sign a statement 
containing language substantially similar to the following in a conspicuous 
manner: 
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“BANK (or name of institution) 
PERSONAL AGENCY ACCOUNT 


G.S. 53-146.3 


I understand that by establishing a personal agency account under the 
provisions of North Carolina General Statute 53-146.3 that the agent named in 
the account may: 

1. Sign checks drawn on the account; and 
2. Make deposits into the account. 

I also understand that upon my death the money remaining in the account 
will be controlled by my will or inherited by my heirs. 

(b) An account created under the provisions of this section grants no 
ownership right or interest in the agent. Upon the death of the principal there 
is no right of survivorship to the account and the authority set out in 
subsection (a) terminates. 

(c) The written contract referred to in subsection (a) shall provide that the 
principal may elect to extend the authority of the agent set out in subsection 
(a) to act on behalf of the principal in regard to the account notwithstanding 
the subsequent incapacity or mental incompetence of the principal. If the 
principal so elects to extend such authority of the agent, then upon the 
subsequent incapacity or mental incompetence of the principal, the agent may 
continue to exercise such authority, without the requirement of bond or of 
accounting to any court, until such time as the agent shall receive actual 
knowledge that such authority has been terminated by a duly qualified 
guardian of the estate of the incapacitated or incompetent principal or by the 
duly appointed attorney-in-fact for the incapacitated or incompetent principal, 
acting pursuant to a durable power of attorney (as defined in G.S. 32A-8) which 
grants to the attorney-in-fact that authority in regard to the account which is 
granted to the agent by the written contract executed pursuant to the 
provisions of this section, at which time the agent shall account to such 
guardian or attorney-in-fact for all actions of the agent in regard to the account 
during the incapacity or incompetence of the principal. If the principal does not 
so elect to extend the authority of the agent, then upon the subsequent 
incapacity or mental incompetence of the principal, the authority of the agent 
set out in subsection (a) terminates. 

(d) When an account under this section has been established all or part of 
the account or any interest or dividend thereon may be paid on a check made, 
signed or executed by the agent. In the absence of actual knowledge that the 
principal has died or that the agency created by the account has been 
terminated, such payment shall be a valid and sufficient discharge to the bank 
for payment so made. (1987 (Reg. Sess., 1988), c. 1078, s. 1; 1989, c. 164, s. 8; 
1989 (Reg. Sess., 1990), c. 866, s. 6.) 


Editor’s Note. — Session Laws 1987 (Reg. before July 1, 1989 would continue to be gov- 
Sess., 1988), c. 1078, which amended this sec- erned by the provisions of those statutes as 
tion, in s. 9 provided that all accounts opened they read prior to July 1, 1989. 
pursuant to any statute amended by c. 1078 
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CASE NOTES 


Applied in Holloway v. Wachovia Bank & 
Trust Co., 104 N.C. App. 631, 410 S.E.2d 915 
(1991). 


§ 53-147: Repealed by Session Laws 1943, c. 543. 


ARTICLE 138. 


Conservation of Bank Assets and Issuance of Preferred Stock. 


§ 53-148. Provision for bank conservators; duties and 
powers. 


Whenever he shall deem it necessary, in order to conserve the assets of any 
bank for the benefit of the depositors and other creditors thereof, the Commis- 
sioner of Banks may (with the approval of the Governor), appoint a conservator 
for such bank and require of such conservator such bond with such security as 
he may deem necessary and proper. The conservator, under the direction of the 
Commissioner of Banks, shall take possession of the books, records and assets 
of every description of such bank, and take such action as may be necessary to 
conserve the assets of such bank pending further disposition of its business as 
provided by law. Such conservator shall have all such rights, powers and 
privileges, subject to the Commissioner of Banks, now possessed by or 
hereafter given to the Commissioner of Banks under G.S. 53-20, as amended, 
as are necessary to conserve the assets of said bank. During the time that such 
conservator remains in possession of such bank, the rights of all parties with 
respect thereto, shall be the same as those provided in G.S. 53-20, as amended. 
All expenses of any such conservator shall be paid out of the assets of such 
bank and shall be a lien thereon which shall be prior to any other lien provided 
by this Article or otherwise. The conservator shall receive as salary an amount 
no greater than that paid at the present time to employees of departments of 
the State government for similar services. (1933, c. 155, s. 1.) 


Legal Periodicals. — As to similarity to 
federal act, see 11 N.C.L. Rev. 196 (1933). 


§ 53-149. Examination of bank. 


The Commissioner of Banks shall cause to be made such examination of the 
affairs of such bank as shall be necessary to inform him as to the financial 
condition of such bank. (1933, c. 155, s. 2.) 


§ 53-150. Termination of conservatorship. 


If the Commissioner of Banks shall become satisfied that it may safely be 
done, he may, in his discretion, terminate the conservatorship and permit such 
bank to resume the transaction of its business, subject to such terms, 
conditions, restrictions and limitations as he may prescribe. (1933, c. 155, s. 3.) 


§ 53-151. Special funds for paying depositors and credi- 
tors ratably; new deposits. 

While such bank is in the hands of the conservator appointed by the 

Commissioner of Banks, the Commissioner of Banks may require the conser- 
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vator to set aside from unpledged assets and make available for withdrawal by 
depositors and payment to other creditors on a ratable basis, such amounts as, 
in the opinion of the Commissioner of Banks, may safely be used for this 
purpose; and the Commissioner of Banks, may, in his discretion, permit the 
conservator to receive deposits, but deposits received while the bank is in the 
hands of the conservator (as well as special or trust deposits received by any 
bank, under the orders of the Commissioner of Banks, since March 2, 1933), 
shall not be subject to any limitation as to payment or withdrawal, and such 
deposits shall be segregated and shall not be used to liquidate any indebted- 
ness of such bank existing at the time that a conservator was appointed for it, 
or any subsequent indebtedness incurred for the purpose of liquidating any 
indebtedness of said bank existing at the time such conservator was appointed. 
Such deposits received while the bank is in the hands of the conservator, as 
well as the special or trust deposits received since March 2, 1933, shall be kept 
on hand in cash or on deposit with a federal reserve bank. In being transmitted 
to the federal reserve bank, said deposits shall be so marked and designated as 
to indicate to such rederal reserve bank that they are special deposits. (1933, 
c. 155, s. 4.) : 


s 53-152. Reorganization on agreement of depositors and 
stockholders. 


By the agreement of (i) depositors and other creditors of any bank repre- 
senting at least seventy-five percent (75%) in amount of its total deposits and 
other liabilities as shown by the books of the banks, or (11) stockholders owning 
at least two thirds of each class of its outstanding capital stock as shown by the 
books of the bank, or (iii) both depositors and other creditors representing at 
least seventy-five percent (75%) in amount of the total deposits and other 
liabilities, and stockholders owning at least two thirds of its outstanding 
capital stock as shown by the books of the bank, any bank may effect such 
reorganization with the consent and approval of the Commissioner of Banks as 
by such agreement may be determined: Provided, however, that claims of 
depositors or other creditors which will be satisfied in full under the provisions 
of the plan of reorganization shall not be included among the total deposits and 
other liabilities of the bank in determining the percent thereof as above 
provided. 

When such reorganization becomes effective, all books, records and assets of 
such bank shall be disposed of in accordance with the provisions of the plan, 
and the affairs of the bank shall be conducted by its board of directors in the 
manner provided by the plan and under the conditions, restrictions and 
limitations which may have been prescribed by the Commissioner of Banks. In 
any reorganization which shall have been approved, and shall have become 
effective as provided herein, all depositors and other creditors and stockhold- 
ers of such bank, whether or not they shall have consented to such plan of 
organization, shall be fully and in all respects subject to and bound by its 
provisions, and claims of all depositors and other creditors shall be treated as 
if they had consented to such plan of reorganization: Provided, however, that 
no reorganization shall affect the lien of secured creditors. (1933, c. 155, s. 5.) 


Legal Periodicals. — As to similarity to 
federal act, see 11 N.C.L. Rev. 196 (1933). 
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§ 53-153. Segregation of recent deposits not effective after 
bank turned back to officers; notice of turning 
bank back to officers. 


After 15 days after the affairs of a bank shall have been turned back to its 
board of directors by the conservator, either with or without a reorganization 
as provided in G.S. 53-152 hereof, the provisions of G.S. 53-151 with respect to 
the segregation of deposits received while it.is in the hands of the conservator, 
and with respect to the use of such deposits to liquidate the indebtedness of 
such bank, shall no longer be effective: Provided, that before the conservator 
shall turn back the affairs of the bank to its board of directors, he shall cause 
to be published in a newspaper published in the county in which such bank is 
located, and if no newspaper is published in such county, in a newspaper 
having a general circulation in such county, a notice in form approved by the 
Commissioner of Banks, stating the date on which the affairs of the bank will 
be returned to its board of directors, and that the said provisions of G.S. 53-151 
will not be effective after 15 days after such date; and on the date of publication 
of such notice, the conservator shall immediately send to every person who is 
a depositor in such bank under G.S. 53-151, a copy of such notice by registered 
mail, addressing it to the last known address of such persons shown by the 
records of the bank; and the conservator shall send similar notice in like 
manner to every person making deposit in such bank under G.S. 53-151, after 
the date of such newspaper publication and before the time when the affairs of 
the bank are returned to its directors. (1933, c. 155, s. 6; 1995, c. 129, s. 28.) 


§ 53-154. Issuance of preferred stock. 


Notwithstanding any other provision of this Article or any other law, and 
notwithstanding any of the provisions of its articles of incorporation or bylaws, 
any bank may, with the approval of the Commissioner of Banks, and by vote of 
stockholders owning a majority of the stock of such bank, upon not less than 
two days’ notice given by registered mail pursuant to action taken at a meeting 
of its board of directors (which may be held upon not less than one day’s notice) 
issue preferred stock in such amount and with such par value and at such 
annual dividend rate as shall be approved by said Commissioner of Banks. A 
copy of the minutes of such directors’ and stockholders’ meetings, certified by 
the proper officer and under the corporate seal of the bank, and accompanied 
by the written approval of the Commissioner of Banks shall be immediately 
filed in the office of the Secretary of State, and when so filed, shall be deemed 
and treated as an amendment to the articles of incorporation of such bank. 

No issue of preferred stock shall be valid until the par value of all stock so 
issued shall have been paid for in full in cash or in such manner as may be 
specifically approved by the Commissioner of Banks. (1933, c. 155, s. 7; 1979, 
c. 483, s. 16.) 


§ 53-155. Rights and liabilities of preferred stockholders. 


The holders of such preferred stock shall be entitled to cumulative dividends 
payable at an annual rate approved by the Commissioner of Banks, but shall 
not be held individually responsible as such holders for any debts, contracts or 
engagements of such bank, and shall not be liable for assessments to restore 
impairments in the capital of such banks as now provided by law with 
reference to holders of common stock in banks. Notwithstanding any other 
provisions of law, the holders of such preferred stock shall have such voting 
rights and such stock shall be subject to retirement in such manner and on 
such terms and conditions as may be provided in the articles of incorporation 
or any amendment thereto, with the approval of the Commissioner of Banks. 
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No dividends shall be declared or paid on common stock until the cumulative 
dividends on the preferred stock shall have been paid in full; and if the bank 
is placed in liquidation, no payments shall be made to the holders of the 
common stock until the holders of the preferred stock shall have been paid in 
full the par value of such stock and all accumulated dividends. (19338, c. 155, s. 
8301979,1c. 483;-s. 17.) 


§ 53-156. Term “stock” to include preferred stock. 


Whenever in existing banking law, the words “stock,” “stockholders,” “capi- 
tal,” or “capital stock” are used, the same shall be deemed to include preferred 
stock: Provided, that no bank issuing preferred stock under the provisions 
hereof, shall be permitted at any time to make loans secured by such preferred 
stock; provided further that such words shall not be deemed to include 
preferred stock where they are used in G.S. 53-2, 53-10, 53-80, 53-87, 53-88 
and 53-139. (1933, c. 155, s. 9; 1935, c. 80; 1953, c. 675, s. 5; 1979, c. 483, s. 18.) 


§ 53-157. Rights and liabilities of conservator. 


The conservator appointed pursuant to the provisions of this Article shall be 
subject to the provisions of and to the penalties prescribed by G.S. 53-43, 
53-129, and 53-131. (19338, c. 155, s. 10.) | 


§ 53-158. Naming of conservator not liquidation. 


No power conferred in this Article upon the Commissioner of Banks, when 
exercised, shall be deemed an act of possession for the purposes of liquidation; 
and whenever the Commissioner of Banks shall, with reference to any bank for 
which a conservator is appointed, deem that liquidation is necessary, he shall 
exercise the powers for the purposes of liquidation as provided in G.S. 53-20 as 
amended. (1933, c. 155, s. 11.) 


ARTICLE 14. 
Banks Acting in a Fiduciary Capacity. 


§ 53-159. Bank may act as fiduciary. 


Any bank licensed by the Commissioner of Banks, where such powers or 
privileges are granted it in its charter, may be guardian, trustee, assignee, 
receiver, executor or administrator in this State without giving any bond; and 
the clerks of the superior courts, or other officers charged with the duty or 
clothed with the power of making such appointments, are authorized to 
appoint such bank to any such office. (1945, c. 743, s. 1.) 


Legal Periodicals. — For article on North solvent debtors, see 17 Wake Forest L. Rev. 745 
Carolina receivership statutes applicable toin- (1981). 


CASE NOTES 


Stated in Wiggins v. Finch, 232 N.C. 391, 61 
S.E.2d 72 (1950). 
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§ 53-159.1. Power of fiduciary or custodian to deposit se- 
curities in a clearing corporation. 


Notwithstanding any other provision of law, any fiduciary holding securities 
in its fiduciary capacity, any bank or trust company holding securities in a 
fiduciary capacity or as a custodian or agent is authorized to deposit or arrange 
for the deposit of such securities in a clearing corporation as defined in G.S. 
25-8-102. When such securities are so deposited, certificates representing 
securities of the same class of the same issuer may be merged and held in bulk 
in the name of the nominee of such clearing corporation with any other such 
securities deposited in such clearing corporation by any person regardless of 
the ownership of such securities, and certificates of small denomination may be 
merged into one or more certificates of larger denomination. The records of 
such fiduciary and the records of such bank or trust company acting as a 
fiduciary or as a custodian or managing agent shall at all times show the name 
of the party for whose account the securities are so deposited. Title to such 
securities may be transferred by bookkeeping entry on the books of such 
clearing corporation without physical delivery of certificates representing such 
securities. A bank or trust company so depositing securities pursuant to this 
section shall be subject to such rules and regulations as, in the case of 
State-chartered institutions, the State Banking Commission and, in the case of 
national banking associations, the Comptroller of the Currency may from time 
to time issue. A bank or trust company acting as custodian or agent for a 
fiduciary shall, on demand by the fiduciary, certify in writing to the fiduciary 
the securities so deposited by such bank or trust company in such clearing 
corporation for the account of such fiduciary. A fiduciary shall, on demand by 
any party to a judicial proceeding for the settlement of such fiduciary’s account 
or on demand by the attorney for such party, certify in writing to such party the 
securities deposited by such fiduciary in such clearing corporation for its 
account as such fiduciary. This section shall apply to any fiduciary holding 
securities in its fiduciary capacity, and to any bank or trust company holding 
securities as a fiduciary or as a custodian or managing agent acting on May 15, 
1973, or who thereafter may act regardless of the date of the agreement, 
instrument or court order by which it is appointed and regardless of whether 
or not such fiduciary, custodian or agent owns capital stock of such clearing 
corporation. The fiduciary shall personally be liable for any loss to the trust 
resulting from an act of such nominee in connection with such securities so 
deposited. (1973, c. 497, s. 4; 1997-181, s. 26.) 


§ 53-160. License to do business. 


Before any such bank is authorized to act in any fiduciary capacity without 
bond, it must be licensed by the Commissioner of Banks of the State. For such 
license the licensee shall pay to the State Banking Commission an annual 
license fee of two hundred dollars ($200.00), which shall be remitted to the 
State Treasurer for the use of the Commissioner of Banks in the supervision of 
banks acting in a fiduciary capacity, insofar as it may be necessary, and the 
surplus, if any, shall remain in the State treasury for the use of the general 
fund of the State: Provided, however, that a national bank which has been 
granted trust powers by the Comptroller of the Currency or his duly authorized 
agent shall be annually licensed as required in this section and shall be 
granted a certificate of solvency which will meet the provisions of G.S, 53-162 
without examination by the Commissioner of Banks as required in G.S. 
53-161. (1945,'c. 743, 's. 15 1967, ¢. 1789, s. 20.) 
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§ 53-161. Examination as to solvency. 


The Commissioner of Banks shall examine into the solvency of such bank, 
and shall, if he deem it necessary, at the expense of the bank, make or cause to 
be made an examination at its home office of its assets and liabilities. (1945, c. 
743, s. 1.) 


§ 53-162. Certificate of solvency. 


After any such bank has been licensed by the Commissioner of Banks, a 
certificate issued by the Commissioner of Banks, showing the bank to be 
solvent to an amount not less than one hundred thousand dollars ($100,000), 
shall authorize such bank to act in a fiduciary capacity without bond. There 
shall be no charge for the seal of this certificate. (1945, c. 7438, s. 1.) 


§ 53-163. Clerk of superior court notified of license and 
revocation. 


The Commissioner of Banks, upon granting license to any such bank, shall 
immediately notify the clerk of the superior court of each county in the State 
that such bank has been licensed under this Article, and, whenever the 
Commissioner of Banks is satisfied that any bank licensed by him has become 
insolvent, or is in imminent danger of insolvency, he shall revoke the license 
granted to such bank and notify the clerk of the superior court of each county 
in the State of the revocation. After such notification, the right of any such 
bank to act in a fiduciary capacity shall cease. (1945, c. 743, s. 1.) 


ARTICLE 15. 


North Carolina Consumer Finance Act. 


§ 53-164. Title. 


This Article shall be known and may be cited as the North Carolina 
Consumer Finance Act. (1961, c. 1053, s. 1.) 


Cross References. — As to effect of secured Article; and, provided, further, all other laws 
transaction provisions of Uniform Commercial and provisions of laws repealed by this Article 
Code, see § 25-9-201. would, notwithstanding, continue in force and 

Editor’s Note. — Session Laws 1961, c. effect with respect to all acts prohibited or 
1053, s. 3, provided that all laws and clauses of required to be performed pursuant thereto 
laws in conflict with this Article would be prior to August 18, 1961. 
repealed; provided, however, § 105-88 would Legal Periodicals. — For comment on 
not be repealed; provided § 14-391 would not usury law in North Carolina, see 47 N.C.L. Rev. 
be applicable to persons licensed under this 761 (1969). 


CASE NOTES 


Cited in Northcutt v. Clayton, 269 N.C. 428, 
152 S.E.2d 471 (1967); Ken-Mar Fin. v. Harvey, 
90 N.C. App. 362, 368 S.E.2d 646 (1988). 


§ 53-165. Definitions. 


(a) “Amount of the loan” shall mean the aggregate of the cash advance and 
the charges authorized by G.S. 53-173. 
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(b) “Borrower” shall mean any person who borrows money from any licensee 
or who pays or obligates himself to pay any money or otherwise furnishes any 
valuable consideration to any licensee for any act of the licensee as a licensee. 

(c) “Cash advance” shall mean the amount of cash or its equivalent that the 
borrower actually receives or is paid out at his discretion or on his behalf. 

(d) “Commission” shall mean the State Banking Commission. 

(e) “Commissioner” shall mean the Commissioner of Banks. 

(f) “Deputy commissioner” shall mean the deputy commissioner of banks. 

(g) “License” shall mean the certificate issued by the Commissioner under 
the authority of this Article to conduct a consumer finance business. 
say oe See shall mean a person to whom one or more licenses have been 
issued. 

(1) “Loanable assets” shall mean cash or bank deposits or installment loans 
made as a licensee pursuant to this Article or installment loans made as a 
licensee pursuant to the Article which this Article supersedes or such other 
loans payable on an installment basis as the Commissioner of Banks may 
approve, or any combination of two or more thereof. 

(j) “Person” shall include any person, firm, partnership, association or 
corporation. 19577¢. 1429s 71 1961 ce 1053,'s..12) 


§ 53-166. Scope of Article; evasions; penalties; loans in 
violation of Article void. 


(a) Scope. — No person shall engage in the business of lending in amounts 
of ten thousand dollars ($10,000) or less and contract for, exact, or receive, 
directly or indirectly, on or in connection with any such loan, any charges 
whether for interest, compensation, consideration, or expense, or any other 
purpose whatsoever, which in the aggregate are greater than permitted by 
Chapter 24, except as provided in and authorized by this Article, and without 
first having obtained a license from the Commissioner. The word “lending” as 
used in this section, shall include, but shall not be limited to, endorsing or 
otherwise securing loans or contracts for the repayment of loans. 

(b) Evasions. — The provisions of subsection (a) of this section shall apply to 
any person who seeks to avoid its application by any device, subterfuge or 
pretense whatsoever. 

(c) Penalties; Commissioner to Provide and Testify as to Facts in His 
Possession. — Any person not exempt from this Article, or any officer, agent, 
employee or representative thereof, who fails to comply with or who otherwise 
violates any of the provisions of this Article, or any regulation of the Banking 
Commission adopted pursuant to this Article, shall be guilty of a Class 1 
misdemeanor. Each such violation shall be considered a separate offense. It 
shall be the duty of the Commissioner of Banks to provide the district attorney 
of the court having jurisdiction of any such offense with all facts and evidence 
in his actual or constructive possession, and to testify as to such facts upon the 
trial of any person for any such offense. 

(d) Additional Penalties. — Any contract of loan, the making or collecting of 
which violates any provision of this Article, or regulation thereunder, except as 
a result of accidental or bona fide error of computation shall be void and the 
licensee or any other party in violation shall have no right to collect, receive or 
retain any principal or charges whatsoever with respect to such loan. If an 
affiliate operating in the same office or subsidiary operating in the same office 
of a licensee makes a loan in violation of G.S. 53-1800) such affiliate or 
subsidiary may recover only its principal on such loan. (1955, c. 1279; 1957, c. 
1429, s. 8; 1961, c. 1053, s. 1; 1969, c. 1803, ss. 18, 14; 1973, c. 47, s..2; ¢. 1042, 
ste 1979°6233 Ss) 191985, €) 154) sero 131987; Cr444es io. 1989 CLT sso, 
13; 1989 (Reg. Sess., 1990), c. 881, s. 1; 1993, c. 539, s. 425; 1994, Ex. Sess., c. 
2A 8s: VAG), 
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Legal Periodicals. — For comment on 
usury law in North Carolina, see 47 N.C.L. Rev. 
761 (1969). 


CASE 


Applicability of § 105-88. — Contention of 
plaintiff insurance premium finance company 
that under the Consumer Finance Act (§ 53- 
164 et seq.), Article 35 of Chapter 58 (§ 58-35-1 
et seq.) and § 105-88, when considered to- 
gether, it was exempt from payment of license 
tax under § 105-88, was without merit. Not all 
loan agencies subject to the provisions of § 105- 
88 are subject to the provisions of this Article. 
Moreover, § 105-88 applies to all the loan agen- 
cies specified therein, irrespective of the 
amounts which they loan or the interest they 
charge. Northcutt v. Clayton, 269 N.C. 428, 152 
S.E.2d 471 (1967). 

Applicability of This Article to Insur- 
ance Premium Finance Companies. — Had 
the legislature intended to subject to the provi- 


ART. 15. CONSUMER FINANCE ACT 


§53-167 


NOTES 


sions of this Article those who make loans 
solely to finance insurance premiums, surely it 
would not have enacted Article 35 of Chapter 58 
in the first instance, since it exempts from its 
provisions those subject to this Article. The 
legislature did not deem it necessary for both 
the Commissioner of Banks and the Commis- 
sioner of Insurance to supervise an insurance 
premium financing company. Northcutt v. 
Clayton, 269 N.C. 428, 152 S.E.2d 471 (1967). 

Applied in In re Dickson, 432 F. Supp. 752 
(W.D.N.C. 1977). 

Cited in Barclays American/Credit Co. v. 
Riddle, 57 N.C. App. 662, 292 S.E.2d 177 
(1982); Provident Finance Co. v. Rowe, 101 N.C. 
App. 367, 399 S.E.2d 368 (1991). 


OPINIONS OF ATTORNEY GENERAL 


Deterring Presentment of a Check. — 
The Consumer Finance Act applies to a check 
cashing company which cashes a check, and for 
a fee, agrees to defer presentment of the check 
until sufficient funds are deposited into the 
customer’s bank account to cover the amount of 
the check, if the amount of the loan is $10,000 
or less and if the fee charged by the company 
exceeds the charges permitted under Chapter 
24. In this event, the company will be subject to 


all provisions of the Act, including the penal 
provisions of subsection (c) of this section. It 
also appears that these transactions violate 
§ 14-107, and may violate Truth-in-Lending 
requirements regarding disclosure. See opinion 
of the Attorney General to Mr. George J. 
Franks, Attorney at Law, Cumberland County 
Sheriff’s Office, Fayetteville, 60 N.C.A.G. 86 
(1992). 


§ 53-167. Expenses of supervision. 


Each licensee, for the purpose of defraying necessary expenses of the 
Commissioner of Banks and his agents in supervising them, shall pay to the 
Commissioner of Banks the fees prescribed in G.S. 53-122 at the times therein 
specified. (1955, c. 1279; 1957, c. 1429, s. 1; 1961, c. 1053, s. 1.) 


CASE NOTES 


Fee Is in Addition to Privilege Tax. — In 
addition to the fee required by this section, each 
licensee under this Article also pays the privi- 
lege tax exacted by § 105-88. Northcutt v. 
Clayton, 269 N.C. 428, 152 S.E.2d 471 (1967). 

And Is Intended to Pay Expenses of Su- 
pervision. — The fees exacted of insurance 


premium financiers by § 58-35-5 and of per- 
sons engaged in business under this Article by 
this section are intended to pay the necessary 
expenses of licensing, regulating, and supervis- 
ing the business. Northcutt v. Clayton, 269 N.C. 
428, 152 S.E.2d 471 (1967). 
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§ 53-168. License required; showing of convenience, ad- 
vantage and financial responsibility; investi- 
gation of applicants; hearings; existing busi- 
nesses; contents of license; transfer; posting. 


(a) Necessity for License; Prerequisites to Issuance. — No person shall 
engage in or offer to engage in the business regulated by this Article unless and 
until a license has been issued by the Commissioner of Banks, and the 
Commissioner shall not issue any such license unless and until he finds: 

(1) That authorizing the applicant to engage in such business will 
promote the convenience and advantage of the community in which 
the applicant proposes to engage in business; and 

(2) That the financial responsibility, experience, character and general 
fitness of the applicant are such as to command the confidence of the 
public and to warrant the belief that the business will be operated 
lawfully and fairly, within the purposes of this Article; and 

(3) That the applicant has available for the operation of such business at 
the specified location loanable assets of at least twenty-five thousand 
dollars ($25,000). 

(b) Investigation of Applicants. — Upon the receipt of an application, the 
Commissioner shall investigate the facts. If the Commissioner determines 
from such preliminary investigation that the applicant does not satisfy the 
conditions set forth in subsection (a), he shall so notify the applicant who shall 
then be entitled to an informal hearing thereon provided he so requests in 
writing within 30 days after the Commissioner has caused the above-referred 
to notification to be mailed to the applicant. In the event of a hearing, to be held 
in the offices of the Commissioner of Banks in Raleigh, the Commissioner shall 
reconsider the application and, after the hearing, issue a written order 
granting or denying such application. At the time of making such application, 
the applicant shall pay the Banking Department the sum of two hundred fifty 
dollars ($250.00) as a fee for investigating the application, which shall be 
retained irrespective of whether or not a license is granted the applicant. 

(c) Existing Business. — Notwithstanding the provisions of this section, any 
person, firm or corporation which, on December 31, 1973, was a licensee under 
this Article either as a licensee to make loans under the provisions of G.S. 
53-173 or as a motor vehicle lender under G.S. 53-176.1, may surrender such 
license to the Commissioner within 90 days after May 25, 1974, and elect to 
become a licensee to make loans under either G.S. 53-173 or 53-176.1 but not 
both. Such license shall be issued by the Commissioner without further 
application or investigation and the licensee shall be deemed a licensee under 
the category that it elects upon the surrender of its current license and the 
election. 

(d) Required Assets Available. — Each licensee shall continue at all times to 
have available for the operation of the business at the specified location 
loanable assets of at least twenty-five thousand dollars ($25,000). The require- 
ments and standards of this subsection and subsection (a)(2) of this section 
shall be maintained throughout the period of the license and failure to 
maintain such requirements or standards shall be grounds for the revocation 
of a license under the provisions of G.S. 53-171 of this Article. 

(e) License, Posting, Continuing. — Each license shall state the address at 
which the business is to be conducted and shall state fully the name of the 
licensee, and if the licensee is a copartnership, or association, the names of the 
members thereof, and if a corporation, the date and place of its incorporation. 
Transfer or assignment of a license by one person to another by sale or 
otherwise is prohibited without the prior approval of the Commissioner. Each 
license shall be kept posted in the licensed place of business. Each license shall 
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remain in full force and effect until surrendered, revoked, or suspended as 
hereinafter provided. (1961, c. 1053, s. 1; 1969, c. 1803, s. 15; 1973, c. 1042, s. 
23.1981; c, 671, :s..15; 1987,.c. 827, s, 12.) 


Editor’s Note. — Section 53-176.1, referred Legal Periodicals. — For survey of 1982 
to in this section, was repealed by Session Laws law on commercial law, see 61 N.C.L. Rev. 1018 
1989, c. 17, s. 4. (1983). 


CASE NOTES 


Legislative History. — For consideration of | secured by motor vehicles, see Barclays Amer- 
the legislative history of subsection (c) of this ican/Credit Co. v. Riddle, 57 N.C. App. 662, 292 
section and §§ 53-173, 53-191 and former 53- S.E.2d 177, cert. denied, 306 N.C. 555, 294 
176.1 with regard to lenders making loans  S.E.2d 369 (1982). . 


§ 53-169. Application for license. 


The application for license shall be made on a form prepared and furnished 
by the Commissioner of Banks and shall state: 
(1) The fact that the applicant desires to engage in business under this 
Article; and 
(2) Whether the applicant is an individual, partnership, association or 
corporation; and 
(3) The name and address of the person who will manage and be in 
immediate control of the business; and 
_ (4) The name and address of the owners and their percentage of equity in 
the company, except when the Commissioner does not deem it feasible 
to furnish such information because of the number of stockholders 
involved; and 
(5) When the applicant proposes to commence doing business; and 
(6) Such other information as the Commissioner of Banks deems neces- 
sary. 
The statements made in such application shall be sworn to by the applicant 
or persons making application on the applicant’s behalf. (1961, c. 1053, s. 1.) 


§ 53-170. Locations; change of ownership or management. 


(a) Business Location. — A licensee may conduct and carry on his business 
only at such location or locations as may be approved by the Commissioner of 
Banks, and no changes shall be made from one location to another without the 
approval of the Commissioner. 

(b) Additional Places of Business. — Not more than one place of business 
shall be maintained under the same license, but the Commissioner may issue 
more than one license to the same licensee upon compliance with all the 
provisions of this Article governing issuance of a single license. 

(c) Change of Location, Ownership or Management. — If any change occurs 
in the name and address of the licensee or of the president, secretary or agent 
of a corporation, or in the membership of any partnership under said sections, 
a true and full statement of such change, sworn to in the manner required by 
this Article in the case of the original application, shall forthwith be filed with 
the Commissioner. (1961, c. 1053, s. 1.) 


§ 53-171. Revocation, suspension or surrender of license. 


(a) If the Commissioner shall find, after due notice and hearing, or oppor- 
tunity for hearing, that any such licensee, or an officer, agent, employee, or 
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representative thereof has violated any of the provisions of this Article, or has 
failed to comply with the rules, regulations, instructions or orders promulgated 
by the Commission pursuant to the powers and duties prescribed therein, or 
has failed or refused to make its reports to the Commissioner, or has failed to 
pay the fees for its examination and supervision, or has furnished false 
information to the Commissioner or the Commission, the Commissioner may 
issue an order revoking or suspending the right of such licensee and such 
officer, agent, employee or representative to do business in North Carolina as 
a licensee, and upon receipt of such an order from the Commissioner, the 
licensee shall immediately surrender his license to the Commissioner. Within 
five days after the entry of such an order the Commissioner shall place on file 
his findings of fact and mail or otherwise deliver a copy to the licensee. Any 
licensee who fails to make any loans during any period of 90 consecutive days 
after being licensed shall surrender his license to the Commissioner. 

(b) Any licensee may surrender any license by delivering it to the Commis- 
sioner with written notice of its surrender, but such surrender shall not affect 
his civil or criminal liability for acts committed prior thereto. 

(c) No revocation, suspension or surrender of any license shall impair or 
affect the obligation of any preexisting lawful contract between the licensee 
and any obligor. 

(d) The Commissioner, in his discretion, may reinstate suspended licenses 
or issue new licenses to a person whose license or licenses have been revoked, 
or surrendered if and when he determines no fact or condition exists which 
clearly would have justified the Commissioner in refusing originally to issue 
such license under this Article. (1955, c. 1279; 1961, c. 1053, s. 1.) 


§ 53-172. Conduct of other business in same office. 


(a) No licensee shall conduct the business of making loans under this Article 
within any office, suite, room, or place of business in which any other business 
is solicited or transacted. 

Installment paper dealers as defined in G.S. 105-83, and the collection by a 
licensee of loans legally made in North Carolina, or another state by another 
government regulated lender or lending agency, shall not be considered as 
being any other business within the meaning of this section. 

(b) Notwithstanding subsection (a) of this section, the Commissioner may 
authorize in writing the solicitation and transaction of other business in any 
office, suite, room, or place of business in which a licensee is conducting the 
business of making loans if the Commissioner determines that the other 
business would not be contrary to the best interests of the borrowing public. 

(c) The Commissioner may require, consistent with the provisions of 12 
C.F.R. Part 226 (Regulation Z) of the federal Truth-In-Lending Act, the other 
business authorized under subsection (b) of this section to: 

(1) Disclose the cost of consumer credit of goods and services sold; and 
(2) Provide the purchaser with a reasonable cancellation period for goods 
and services purchased. 

(d) No licensee shall: 

(1) Make the purchase of goods and services sold under the authorization 
of subsection (b) of this section a condition of making a loan; or 

(2) Consider the borrower’s decision to purchase, or not purchase, goods 
and services sold under the authorization of subsection (b) of this 
section a factor in its approval or denial of credit, or in its determi- 
nation of the amount of or terms of credit for the borrower. 

(e) The licensee shall notify the borrower in writing that the purchase of the 
goods and services offered under the authorization under subsection (b) of this 
section is voluntary and that the borrower’s decision whether or not to 
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purchase the goods and services will not affect the licensee’s decision to grant 
credit or the amount of or terms of the credit granted. 

(f) If, at any time, the Commissioner has reason to believe that the conduct 
of any other business authorized under this section is contrary to the best 
interests of the borrowing public, the Commissioner shall hold a hearing 
pursuant to Chapter 150B of the General Statutes to determine whether or not 
to revoke the authority to conduct that business. The Commissioner shall 
revoke the authority to conduct any other business if he or she finds that the 
conduct of any other business authorized under this section is contrary to the 
best interests of the borrowing public. 

(g) This section shall not be construed as authorizing the collection of any 
loans or charges in violation of the prohibitions contained in G.S. 53-190. 

(h) The books, records, and accounts relating to loans shall be kept in such 
manner as the Commissioner of Banks prescribes as to delineate clearly the 
loan business from any other business authorized by the Commissioner. (1961, 
c. 1053, s. 1; 1967, c. 769, s. 1; 1971, c. 1212; 1981, c. 464, s. 2; 1985, c. 154, ss. 
TEBP9S 1987, c. 444, ss. 2; 3; 1989, ¢: 17, Ss. AVG; 1991 (Reg. Sess. 1992), C. 765, 
S. 1.) 


CASE NOTES 


The structure and language of this sec- 
tion indicate that the authorization for other 
business is an exception to the general prohibi- 
tion of conduct of other business by Consumer 
Finance Act licensees in the same location as 
their loan business. Beneficial N.C., Inc. v. 
State ex rel. N.C. State Banking Comm’n, 126 
N.C. App. 117, 484 S.E.2d 808 (1997). 

The statutory use of the word “may 
indicates that the Commissioner of Banks has 
the discretion to determine whether such other 
business should be permitted. Beneficial N.C., 
Inc. v. State ex rel. N.C. State Banking 
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Comm’n, 126 N.C. App. 117, 484 S.E.2d 808 
(1997). 

Finance company was not deprived of a 
right to sell non-credit disability insurance in 
conjunction with its loan business as there is no 
such right; such other business is prohibited 
unless the Banking Commissioner decides to 
authorize it. Beneficial N.C., Inc. v. State ex rel. 
N.C. State Banking Comm’n, 126 N.C. App. 
117, 484 S.E.2d 808 (1997). 

Cited in Beneficial N.C., Inc. v. State ex rel. 
N.C. State Banking Comm’n, 126 N.C. App. 
117, 484 S.E.2d 808 (1997). 


OPINIONS OF ATTORNEY GENERAL 


The “other business” authorized by this 
section permits the Commissioner to allow a 
consumer finance licensee to engage in another 
business on the same premises as its consumer 
finance operations. See opinion of Attorney 


§ 53-173. Maximum rate of charge; 


General to William T. Graham, Commissioner 
of Banks, Department of Economic and Com- 
munity Development (now Department of Com- 
merce), 60 N.C.A.G. 58 (1991). 


computation of 


charges; limitation on interest after judgment; 
limitation on interest after maturity of the 


loan. 


(a) Maximum Rate of Charge. — Every licensee hereunder may contract for, 
compute, and receive on any loan of money, not exceeding three thousand 
dollars ($3,000) in amount, charges at rates not exceeding thirty-six percent 
(86%) per annum on that part of the unpaid principal balance of any loan not 
in excess of six hundred dollars ($600.00) and fifteen percent (15%) per annum 
on any remainder of such unpaid principal balance. Interest shall be con- 
tracted for and collected at the single simple interest rate applied to the 
outstanding balance that would earn the same amount of interest as the above 
rates for payment according to schedule. 
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(b) Computation of Charges. — Charges on loans made pursuant ‘to this 
section shall not be paid, deducted, or received in advance. Such charges shall 
not be compounded but charges on loans shall (1) be computed and paid only as 
a percentage of the unpaid principal balance or portion thereof and (ii) 
computed on the basis of the number of days actually elapsed; provided, 
however, if part or all of the consideration for a loan contract is the unpaid 
principal balance of a prior loan, then the principal amount payable under the 
loan contract may include any unpaid charges on the prior loan which have 
accrued within 90 days before the making of the new loan contract. For the 
purpose of computing charges, a day shall equal 1/365th of a year. Any 
payment made on a loan shall be applied first to any accrued interest and then 
to principal, and any portion or all of the principal balance may be prepaid at 
any time without penalty. 

(c) Limitation on Interest after Judgment. — If judgment be obtained 
against any party on any loan made under the provisions of this section neither 
the judgment nor the loan shall carry, from the date of the judgment, any 
interest in excess of eight percent (8%) per:-annum. 

(d) Limitation of Interest after Maturity of Loan. — After the maturity date 
of any loan contract made under the provisions of this section and until the: 
loan contract is paid in full by cash, new loan, refinancing or otherwise, no’ 
charges other than interest at eight percent (8%) per annum shall be computed 
oF collected from any party to the loan upon the unpaid principal balance of the 
oan. 

(e) Repealed by Session Laws 1989, c. 17,)s. 3. | 

(f) Subject to the limitations contained in this Article as h maximum 1 rates, 
the Commission may from time to time, upon the basis of changed conditions 
or facts, redetermine and refix any such maximum rates of charge, but, before 
determining or redetermining any such maximum rates, the Commission shall 
give reasonable notice of its intention to consider doing so to all licensees and 
a reasonable opportunity to be heard and introduce evidence with respect 
thereto. The notice herein required may be given by mailing such notice to the 
offices of the licensees as shown in the records of the Commissioner of Banks. 
Any such changed maximum rates of charge shall not affect preexisting loan 
contracts lawfully entered into between any licensee and any borrower. (1961, 
c. 1053, s. 1; 1969, c. 1308, ss. 18, 17-22; 1973, c. 1042, s. 3; 1975, c.. 110, .s. 1; 
1979, C.93,18. 21 1981, c 561, ss. 1-3: 1983, C. 68, ein pe 126, S. 13: 1989, c. ii 
S. 3°) 


Editor’s Note. — Session Laws 1981, c. 561, 
which amended this section, provided in s. 9, as 
amended by Session Laws 1983, c. 68, s. 1: 
“This act shall become effective 30 days after 
ratification and shall apply only to loans made 
after the effective date of this act.” The 1981 act 
was ratified June 12, 1981. 

Legal Periodicals. — For comment on 


usury law in North Carolina, see 47 N.C.L. Rev. 
76 (1969). . 

For note on choice of law rules in North 
Carolina, see 48 N.C.L. Rev. 348 (1970). 

For note discussing the appropriate disclo- 
sure of inconsistent federal and state require- 
ments with regard to credit terms, see 15 Wake 
Forest. L. Rev. 793 (1979). 


CASE NOTES 


Legislative History. — For consideration of 
the legislative history of this section and §§ 53- 
168(c) and 53-191, and former § 53-176.1 with 
regard to lenders making loans secured by 
motor vehicles, see Barclays American/Credit 
Co. v. Riddle, 57 N.C. App. 662, 292 S.E.2d 177, 
cert. denied, 306 N.C. 555, 294 S.E.2d 369 
(1982). 

This section does not limit type of secu- 


rity that lender may take. Barclays Ameri- 
can/Credit Co. v. Riddle, 57 N.C. App. 662, 292 
S.E.2d 177, cert. denied; 306 N.C. 555, 294 
S.E.2d 369 (1982). 

Former section 53-176.1 was not an im-. 
plied limitation on this section. Barclays 
American/Credit Co. v. Riddle, 57 N.C. App. 
662, 292 S.E.2d 177, cert. denied, 306 N.C. 555, 
294 S.E.2d 369 (1982). 
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Limitation imposed by § 53-180(f) only 
proscribes the use of interests in real property 
as security. Barclays American/Credit Co. v. 
Riddle, 57 N.C. App. 662, 292 S.E.2d 177, cert. 
denied, 306 N.C. 555, 294 S.E.2d 369 (1982). 

Only Collateral Not Available Is Real 
Property. — The only section of this Article 
which expressly limits the type of collateral 
available to a general lender operating under 
this section is § 53-180(f). Barclays Ameri- 
can/Credit Co. v. Riddle, 57 N.C. App. 662, 292 
S.E.2d 177, cert. denied, 306 N.C. 555, 294 
S.E.2d 369 (1982). 

No Legislative Intent to Exclude Motor 
Vehicles as Security. — Subsection (f) of 
§ 53-180 refers specifically to this section, and 
it may be reasonably inferred that had the 
Legislature intended to prohibit the use of 
motor vehicles as security for loans made under 
this section, it would have so stated. Barclays 
American/Credit Co. v. Riddle, 57 N.C. App. 
662, 292 S.E.2d 177, cert. denied, 306 N.C. 555, 
294 S.E.2d 369 (1982), decided prior to subse- 
quent amendment. 


§ 53-173.1: 
§ 53-173.2: 
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General Lender May Take Interest in 
Motor Vehicle. — Under the pertinent stat- 
utes, and particularly § 53-180(f), a general 
lender operating under this section is entitled 
to secure any loan by taking a security interest 
in a motor vehicle. Barclays American/Credit 
Co. v. Riddle, 57 N.C. App. 662, 292 S.E.2d 177, 
cert. denied, 306 N.C. 555, 294 S.E.2d 369 
(1982), decided prior to subsequent amend- 
ment. 

Small loan operations are subject to state 
regulation, and enjoy the higher interest rates 
allowed by this section. Generally speaking, 
their loans under $900.00 (now $3,000) are 
allowed to be made at interest rates substan- 
tially higher than rates allowed to other lend- 
ers. United States v. Wachovia Corp., 313 F. 
Supp. 632 (W.D.N.C. 1970). 

Cited in Ken-Mar Fin. v. Harvey, 90 N.C. 
App. 362, 368 S.E.2d 646 (1988); Herndon v. 
ITT Consumer Fin. Corp., 789 F. Supp. 720 
(W.D.N.C. 1992), aff'd, 16 F.3d 409 (4th Cir. 
1994). 


Repealed by Session Laws 1989, c. 17, s. 4. 


Repealed by Session Laws 1975, c. 110, s. 2. 


§ 53-174: Repealed by Session Laws 1989, c. 17, s. 4. 


§ 53-175. Fee for returned checks. 


A licensee may collect the fee for returned checks to the extent permitted by 
G.S. 25-3-506. This section shall apply to any loan made by any licensee under 
this Article. (1961, c. 1053, s. 1; 1969, c. 1303, s. 23; 1981, c. 561, s. 4; 19838, c. 
68, s. 1; c. 126, s. 12; 1989, c. 17, s. 5; 1995 (Reg. Sess., 1996), c. 742, s. 21.) 


Editor’s Note. — Session Laws 1981, c. 561, 
which amended this section, provided in s. 9, as 
amended by Session Laws 1983, c. 68, s. 1: 
“This act shall become effective 30 days after 


ratification and shall apply only to loans made 
after the effective date of this act.” The 1981 act 
was ratified June 12, 1981. 


CASE NOTES 


Cited in Herndon v. ITT Consumer Fin. 
Corp., 789 F. Supp. 720 (W.D.N.C. 1992), aff’d, 
16 F.3d 409 (4th Cir. 1994). 


§ 53-176. Optional rates, maturities and amounts. 


In lieu of making loans in the amount and at the charges stated in G.S. 
53-173 and for the terms stated in G.S. 53-180, a licensee may at any time elect 
to make loans in installments not exceeding ten thousand dollars ($10,000) 
and which shall not be repayable in less than six months or more than 84 
months and which shall not be secured by deeds of trust or mortgages on real 
estate and which are repayable in substantially equal consecutive monthly 
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payments and to charge and collect interest in connection therewith which 
shall not exceed the following actuarial rates: 

(1) With respect to a loan not exceeding seven thousand five hundred 
dollars ($7 ,000), thirty percent (30%) per annum on that part of the 
unpaid principal balance not exceeding one thousand dollars ($1,000) 
and eighteen percent (18%) per annum on the remainder of the 
unpaid principal balance. Interest shall be contracted for and col- 
lected at the single simple interest rate applied to the outstanding 
balance that would earn the same amount of interest as the above 
rates for payment according to schedule. 

(2) With respect to a loan exceeding seven thousand five hundred dollars 
($7,500), eighteen percent (18%) per annum on the outstanding 
principal balance. 

In addition to the interest permitted in this section, a licensee may assess at 
closing a reasonable credit investigation charge as agreed upon by the parties, 
not to exceed the actual cost of the credit investigation; provided that such 
charges may not be assessed more than twice in any 12-month period. The 
Commissioner of Banks may review charges assessed pursuant to this section 
and may adopt appropriate rules in accordance with G.S. 53-185. 

The provisions of G.S. 53-173(b), (c) and (d) and G.S. 53-180(b), (c), (d), (e), 
(f), (g), (h) and (i) shall apply to loans made pursuant to this section. 

Any licensee under this Article shall have the right to elect to make loans in 
accordance with this section by the filing of a written statement to that effect 
with the Commissioner and on date of such notification begin making loans 
regulated by this section for the following 12 months. Annually after such 
election a licensee may elect to make loans in accordance with this section 
unless the licensee notifies in writing the Commissioner of its intention to 
terminate such election. 

The due date of the first monthly payment shall not be more than 45 days 
following the disbursement of funds under any such installment loan. A 
borrower under this section may prepay all or any part of a loan made under 
this section without penalty. 

No individual, partnership, or corporate licensee and no corporation which is 
the parent, subsidiary or affiliate of a corporate licensee that is making loans 
under this Article except as authorized in this section, shall be permitted to 
make loans under the provisions of this section. Any corporate licensee or 
individual or partnership licensee that elects to make loans in accordance with 
the provisions of this section shall be bound by that election with respect to all 
of its offices and locations in this State and all offices and locations in this State 
of its parent, subsidiary or affiliated corporate licensee, or with respect to all of 
his or their offices and locations in this State. (1961, c. 1053, s. 1; 1969, c. 1803, 
S12 Tigo. COOL 8. 1 LoOd, COG. Sale fe LAO, So. Lar LO, ghecos Cl ie ,.0: 
1995.6. sha, Suslal 


Editor’s Note. — Session Laws 1981, c.561, ratification and shall apply only to loans made 
which amended this section, providedins.9,as after the effective date of this act.” The 1981 act 
amended by Session Laws 1988, c. 68, s. 1: was ratified June 12, 1981. 

“This act shall become effective 30 days after 


CASE NOTES 


Applied in In re Ivey, 131 Bankr. 43 (Bankr. _Corp., 789 F. Supp. 720 (W.D.N.C. 1992), aff'd, 
M.D.N.C. 1991). 16 F.3d 409 (4th Cir. 1994). 
Cited in Herndon v. ITT Consumer Fin. 
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§ 53-176.1: Repealed by Session Laws 1989, c. 17, s. 4. 


§ 53-177. Recording fees. 


The licensee may collect from the borrower the amount of any fees necessary 
to file or record its security interest with any public official or agency of a 
county or the State as may be required pursuant to G.S. 25-9-302 et seq. or G.S. 
20-58 et seq. Upon full disclosure to the borrower on how the fees will be 
applied, such fees may either (i) be paid by the licensee to such public official 
or agency of the county or State, or (ii) in leu of recording or filing, applied by 
the licensee to purchase nonfiling or nonrecording insurance on the instrument 
securing the loan, or (iii) be retained by a licensee that elects to self insure 
against the loss of a security interest by reason of not filing or recording its 
security instrument: Provided, however, the amount collected by the licensee 
from the borrower for the purchase of a nonfiling or nonrecording insurance 
policy, or for self insurance, shall be the premium amount for such insurance 
as fixed by the Commissioner of Insurance. Such premium shall be at least one 
dollar ($1.00) less than the cost of recording or filing a security interest. 
Provided further, a licensee shall not collect or permit to be collected any 
notary fee in connection with any loan made under this Article, nor may a 
licensee collect any fee from the borrower for the cost of releasing a security 
interest except such fee as actually paid to any public official or agency of the 
county or State for such purpose. (1961, c. 1053, s. 1; 1989, c. 17, s. 7.) 


CASE NOTES 


Purpose of charge for nonfiling. — The 
purpose of the charge for nonfiling insurance is 
to protect the lender, not the borrower. Mosley 
v. National Fin. Co., 36 N.C. App. 109, 243 
S.E.2d 145, cert. denied, 295 N.C. 467, 246 


S.E.2d 9 (1978), overruled on other grounds, 
319 N.C. 274, 354 S.E.2d 459 (1987). 

Cited in Herndon v. ITT Consumer Fin. 
Corp., 789 F. Supp. 720 (W.D.N.C. 1992), aff'd, 
16 F.3d 409 (4th Cir. 1994). 


§ 53-178. No further charges; no splitting contracts; cer- 
tain contracts void. 


No further or other charges or insurance commissions shall be directly or 
indirectly contracted for or received by any licensee except those specifically 
authorized by this Article or by the Commissioner under G.S. 53-172. No 
licensee shall divide into separate parts any contract made for the purpose of 
or with the effect of obtaining charges in excess of those authorized by this 
Article. All balances due to a licensee from any person as a borrower or as an 
endorser, guarantor or surety for any borrower or otherwise, or due from any 
husband or wife, jointly or severally, shall be considered a part of any loan 
being made by a licensee to such person for the purpose of computing interest 
or charges. (1961, c. 1053, s. 1; 1991 (Reg. Sess., 1992), c. 765, s. 2.) 


Legal Periodicals. — For comment on 
usury law in North Carolina, see 47 N.C.L. Rev. 
761 (1969). 
CASE NOTES 


Sale of Noncredit Insurance. — Both the 
language of the North Carolina Consumer Fi- 
nance Act and its interpretation by the North 
Carolina Commissioner of Banks supported de- 


fendants’ sale of noncredit insurance. As such, 
plaintiffs’ Motion for a Judgment finding such 
sales to be per se illegal was without merit. 
Herndon v. ITT Consumer Fin. Corp., 789 F. 
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Supp. 720 (W.D.N.C. 1992), aff'd, 16 F.3d 409 
(4th Cir. 1994). 


CH. 53. BANKS 


§53-180 


OPINIONS OF ATTORNEY GENERAL 


A licensee under the Consumer Finance 
Act may not benefit either directly or indi- 
rectly from charges or commissions realized on 
noncredit insurance, services, or products sold 
as a part of, or in connection with, a loan 
transaction under the Consumer Finance Act 


other than those charges and commissions 
specified by this section. See opinion of Attor- 
ney General to William T. Graham, Commis- 
sioner of Banks, Department of Economic and 
Community Development (now Department of 
Commerce), — N.C.A.G. — (Jan. 22, 1991). 


§ 53-179. Multiple-office loan limitations. 


A licensee shall not grant a loan in one office to any borrower who already 
has a loan in another office operated by the same entity or by an affiliate, 
parent, subsidiary or under the same ownership, management or control, 
whether partial or complete. This section shall apply to intrastate and 
interstate operations. A licensee shall take every reasonable precaution to 
prevent granting loans in violation of this section. Such loans granted 
inadvertently resulting in a total liability of three thousand dollars ($3,000) or 
less, shall be adjusted to the rates applicable under the Article to a single loan 
of equivalent amount, and when the total liability on such loans is in excess of 
three thousand dollars ($3,000), interest shall be adjusted to simple interest at 
eight percent (8%) per annum on the entire obligation. (1961, c. 1053, s. 1; 
1969, c. 1803, 8..13;:1973, c. 1042,:s.'6; 1981, c. 561; ss. 5, 6;:1983,-c. 68,-s. 1.) 


Editor’s Note. — Session Laws 1981, c. 561, 
which amended this section, provided in s. 9, as 
amended by Session Laws 1988, c. 68, s. 1: 


ratification and shall apply only to loans made 
after the effective date of this act.” The 1981 act 
was ratified June 12, 1981. 


“This act shall become effective 30 days after 


§ 53-180. Limitations and prohibitions on practices and 
agreements. 


(a) Time and Payment Limitation. — Except as otherwise provided in this 
Article, no licensee making a loan pursuant to G.S. 53-173 shall enter into any 
contract of loan under this Article providing for any scheduled repayment of 
principal more than 25 months from the date of making the contract if the cash 
advance is six hundred dollars ($600.00) or less; more than 37 months from the 
date of making the contract if the cash advance is in excess of six hundred 
dollars ($600.00) but not in excess of fifteen hundred dollars ($1,500); more 
than 49 months from the date of making the contract if the cash advance is in 
excess of fifteen hundred dollars ($1,500) but not in excess of two thousand five 
hundred dollars ($2,500); or more than 61 months if the cash advance is in 
excess of two thousand five hundred dollars ($2,500). Every loan contract shall 
provide for repayment of the amount loaned in substantially equal install- 
ments, either of principal or of principal and charges in the aggregate, at 
approximately equal periodic intervals of time. Nothing contained herein shall 
prevent a loan being considered a new loan because the proceeds of the loan are 
used to pay an existing contract. 

(b) No Assignment of Earnings. — A licensee may not take an assignment of 
earnings of the borrower for payment or as security for payment of a loan. An 
assignment of earnings in violation of this section is unenforceable by the 
assignee of the earnings and is revocable by the borrower. A sale of unpaid 
earnings made in consideration of the payment of money to or for the account 
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of the seller of the earnings is deemed to be a loan to the seller by an 
assignment of earnings. 

(c) Limitation on Default Provisions. — An agreement between ‘a licensee 
and a borrower pursuant to a loan under this Article with respect to default by 
the borrower is enforceable only to the extent that (i) the borrower fails to 
make a payment as required by the agreement, or (11) the prospect of payment, 
performance, or realization of collateral is significantly endangered or im- 
paired, the burden of establishing the prospect of a significant endangerment 
or impairment being on the licensee. 

(d) Prohibitions on Discrimination. — No licensee shall deny any extension 
of credit or discriminate in the fixing of the amount, duration, application 
procedures or other terms or conditions of such extension of credit because of 
the race, color, religion, national origin, sex or marital status of the applicant 
or any other person connected with the transaction. 

(e) Limitation on Attorney’s Fees. — With respect to a loan made pursuant 
to the provisions of G.S. 53-173, the agreement may not provide for payment by 
the borrower of attorney fees. 

(f) No Real Property as Security. — No licensee shall make any loan within 
this State which shall in any way be secured by real property. 

(g) Deceptive Acts or Practices. — No licensee shall engage in any unfair 
method of competition or unfair or deceptive trade practices in the conduct of 
making loans to borrowers pursuant to this Article or in collecting or attempt- 


ing to collect any money alleged to be due and owing by a borrower. 


(h) Limitations on Home Loans. — No affiliate operating in the same office 
or subsidiary operating in the same office of a licensee shall make any home 
loan as defined in G.S. 24-1.1A(e) in a principal amount of less than three 
thousand dollars ($3,000). 

(i) Limitation on Conditions to Making Loans. — A licensee or an affiliate 
operating in the same office or subsidiary operating in the same office of a 
licensee shall not make as a condition of any loan the refinancing of a 


borrower’s home loan as defined in G.S. 24-1.1A(e) which is not currently in 


default. 

(j) No Solicitation of Deposits. — No licensee may directly or indirectly 
solicit from any borrower funds to be held on deposit in any bank; provided, 
however, a borrower may at his option, by way of a military allotment or other 
such program, designate a depository to receive and disburse funds for a 
designated purpose. (1961, c. 1053, s. 1; 1969, c. 1803, s. 24; 1973, c. 1042, s. 7; 
1979, c. 33, s. 3; 1981, c. 464, s. 3; 1985, c. 154, ss. 10-12; 1987, c. 444, s. 3; 1989, 
c. 17,'ss. 8,13.) 


CASE NOTES 


Deceptive Acts or Practices. — Selling 
credit insurance at inflated premiums, receiv- 
ing a 25% commission, and failing to disclose 
these facts, while in a fiduciary relationship 
with the borrower, constitutes an unfair and 
deceptive trade practice within the meaning of 
this section. In re Dickson, 432 F. Supp. 752 
(W.D.N.C. 1977). 

Section 53-173 does not limit the type of 
security that a lender may take. Barclays 
American/Credit Co. v. Riddle, 57 N.C. App. 
662, 292 S.E.2d 177, cert. denied, 306 N.C. 555, 
294 S.K.2d 369 (1982). 

No Legislative Intent to Exclude Motor 
Vehicles as Security. — Subsection (f) of this 


section, which formerly stated “[n]o loan made 
pursuant to the provisions of G.S. 53-173 shall 
be secured in any way by an interest in real 
property” referred specifically to § 53-173, and 
it could be reasonably inferred that had the 
Legislature intended to prohibit the use of 
motor vehicles as security for loans made under 
§ 53-173, it would have so stated. Barclays 
American/Credit Co. v. Riddle, 57 N.C. App. 
662, 292 S.E.2d 177, cert. denied, 306 N.C. 555, 
294 S.E.2d 369 (1982). 

Quoted in Provident Finance Co. v. Rowe, 
101 N.C. App. 367, 399 S.E.2d 368 (1991). 

Cited in Ken-Mar Fin. v. Harvey, 90 N.C. 
App. 362, 368 S.E.2d 646 (1988). 
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§ 53-181. Statements and information to be furnished to 
borrowers; power of attorney or confession of 
judgment prohibited. 


(a) Contents of Statement Furnished to Borrower. — At the time a loan is 
made, the licensee shall deliver to the borrower, or if there be two or more 
borrowers, to one of them a copy of the loan contract, or a written statement, 
showing in clear and distinct terms: 

(1) The name and address of the licensee and one of the primary obligors 
on the loan; 

(2) The date of the loan contract; 

(3) Schedule of installments or descriptions thereof; 

(4) The cash advance; 

(5) The face amount of the note evidencing the loan; 

(6) The amount collected or paid for insurance, if any 

(7) wet fea collected or paid for filing or other es allowed by this 

ticle; 

(8) The collateral or security for the loan; 

(9) If the loan refinances a previous loan, the following relating to the 
refinanced loan: (i) the principal balance due; (ii) interest charged that 
is included in the new loan; and (iii) rebates on any credit insurance, 
listed separately. 

(b) Schedule of Charges, etc., to Be Made Available; Copy Filed with 
Commissioner. — Each licensee doing business in North Carolina shall make 
readily available to the borrower at each place of business such full and 
accurate schedule of charges and insurance premiums, including refunds and 
rebates, on all classes of loans currently being made by such licensee, as the 
Commissioner shall prescribe, and a copy thereof shall be filed in the office of 
the Commissioner of Banks. 

(c) Power of Attorney or Confession of Judgment Prohibited. — No licensee 
shall take any confession of judgment or permit any borrower to execute a 
power of attorney in favor of any licensee or in favor of any third person to 
confess judgment or to appear for the borrower in any judicial proceeding and 
any such confession of judgment or power of attorney to confess judgment shall 
be absolutely void. (1955, c. 1279; 1961, c. 1053, s. 1; 1989, c. 17, s. 9.) 


§ 53-182. Payment of loans; receipts. 


(a) After each payment made on account of any loan, the licensee shall give 
to the person making such payment a signed, dated receipt showing the 
amount paid and the balance due on the loan. No receipt shall be required in 
the case of payments made by the borrower’s check or money order, where the 
entire proceeds of the check or money order are applied to the loan. The use of 
a coupon book system shall be deemed in compliance with this section. 

(b) Upon payment of any loan in full, a licensee shall cancel and return to 
the borrower, within a reasonable length of time, any note, assignment, 
mortgage, deed of trust, or other instrument securing such loan, which no 
longer secures any indebtedness of the borrower to the licensee. (1955, c. 1279; 
1961, c. 1053, s:/ 1.) 


§ 53-183. Advertising, broadcasting, etc., false or mislead- 
ing statements. 


No licensee subject to this Article shall advertise, display, distribute, 
telecast, or broadcast or cause or permit to be advertised, displayed, distrib- 
uted, telecasted, or broadcasted, in any manner whatsoever, any false, mis- 
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leading, or deceptive statement or representation with regard to the rates, 
terms, or conditions of loans. The Commissioner may require that charges or 
rates of charge, if stated by a licensee, be stated fully and clearly in such 
manner as he may deem necessary to prevent misunderstanding thereof by 
prospective borrowers. The Commissioner may permit or require licensees to 
refer in their advertising to the fact that their business is under State 
supervision, subject to conditions imposed by him to prevent an erroneous 
impression as to the scope or degree of protection provided by this Article. 
(1957;"c. 1429,"s, 3; 1961, c. 1053,.s.-1.) 


§ 53-184. Securing of information; records and reports; 
allocations of expense. 


(a) Each licensee shall maintain all books and records relating to loans 
made under this Article required by the Commissioner of Banks to be kept, and 
the Commissioner, his deputy, or duly authorized examiner or agent or 
employee is authorized and empowered to examine such records at any 
reasonable time. Such books and records may be maintained in the form of 
magnetic tape, magnetic disk or other form of computer, electronic or microfilm 
media available for examination on the basis of computer printed reproduc- 
tion, video display or other medium acceptable to the Commissioner of Banks; 
provided, however, that such books and records so kept must be convertible 
into clearly legible tangible documents within a reasonable time. Any licensee 
having more than one licensed office may maintain such books and records at 
a location other than the licensed office location if such location is approved by 
the Commissioner; provided that, upon such requirements as may be imposed 
by the Commissioner of Banks, there shall be available to the borrower at each 
licensed location or such other location convenient to the borrower, as desig- 
nated by the licensee, complete loan information; and provided further that 
such books and records of each licensed office shall be clearly segregated. When 
a licensee maintains its books and records outside of North Carolina, the 
licensee shall make them available for examination at the place where they are 
maintained and shall pay for all reasonable and necessary expenses incurred 
by the Commissioner in conducting such examination. Where the data pro- 
cessing for any licensee is performed by a person other than the licensee, the 
licensee shall provide to the Commissioner of Banks a copy of a binding 
agreement between the licensee and the data processor which allows the 
Commissioner of Banks, his deputy, or duly authorized examiner or agent or 
employee to examine that particular data processor’s activities pertaining to 
the licensee to the same extent as if such services were being performed by the 
licensee on its own premises; and, notwithstanding the provisions of G.S. 
53-167 and 53-122, when billed by the Commissioner of Banks, the licensee 
shall reimburse the Commissioner of Banks for all costs and expenses incurred 
by him in such examination. 

(b) Each licensee shall file annually with the Commissioner of Banks on or 
before the thirty-first day of March for the 12 months’ period ending the 
preceding December 31, reports on forms prescribed by the Commissioner. 
Reports shall disclose in detail and under appropriate headings the assets and 
liabilities of the licensee, the income, expense, gain, loss, and any other 
information as the Commissioner may require. Reports shall be verified by the 
oath or affirmation of the owner, manager, president, vice-president, cashier, 
secretary or treasurer of the licensee. 

(c) If a licensee conducts another business or is affiliated with other 
licensees under this Article, or if any other situation exists under which 
allocations of expense are necessary, the licensee or licensees shall make such 
allocation according to appropriate and reasonable accounting principles. 
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(d) Repealed by Session Laws 1997-285, s. 3, effective January 1, 1998. 
(1955, c. 1279; 1957, c. 1429, s. 4; 1961, c. 1058, s. 1; 1981, c. 561, s. 8; 1983, c. 
68; )8: 13° £989; ¢. fe SiJ.0: 1 997-285.55.2.135) 


Editor’s Note. — Session Laws 1981, c. 561, Effect of Amendments. — Session Laws 
which amended this section, providedins.9,as 1997-285, ss. 2 and 3, effective January 1, 1998, 
amended by Session Laws 1983, c. 68, s. 1: and applicable to assessments due for years 
“This act shall become effective 30 days after beginning with 1998, rewrote subsection (b), 


ratification and shall apply only to loans made and repealed subsection (d), concerning affili- 
after the effective date of this act.” The 1981 act ated licensees. 
was ratified June 12, 1981. 


§ 53-185. Rules and regulations by Banking Commission 
and Commissioner. 


The State Banking Commission is hereby authorized, empowered and 
directed to make all rules and regulations deemed by the Commission to be 
necessary in implementing this Article and in providing for the protection of 
the borrowing public and the efficient management of such licensees and to 
give all necessary instructions to such licensees for the purpose of interpreting 
this Article; provided, the Commissioner is hereby authorized to make such 
rules and regulations and issue such orders as he deems: necessary and 
desirable in implementing and carrying out the provisions of G.S. 53-184. And 
it shall be the duty of all such licensees, their officers, agents and employees, 
to comply fully with all such rules, regulations and instructions. When 
promulgated, any rule or regulation shall be forwarded by mail to each licensee 
at its licensed place of business at least 20 days prior to its effective date. 
(19d, ChiZd0; rool Vee Onur sry) | 


§ 53-186. Commissioner to issue subpoenas, conduct hear- 
ings, give publicity to investigations, etc. 


The Commissioner of Banks shall have the power and duty to issue 
subpoenas including subpoenas duces tecum, and compel attendance of wit- 
nesses, administer oaths, conduct hearings and transcribe testimony in 
making the investigations and conducting the hearings provided for herein or 
in the other discharge of his duties, and to give such publicity to his 
investigations and findings as he may deem best for the public interest. (1957, 
ce: 1429, s. 5; 1961, .c:. 1053, s..1.) 


§ 53-187. Injunctive powers; receivers. 


Whenever the Commissioner has reasonable cause to believe that any 
person is violating or is threatening to violate any provision of this Article, he 
may in addition to all actions provided for in this Article, and without prejudice 
thereto, enter an order requiring such person to desist or to refrain from such 
violation; and an action may be brought in the name of the Commissioner on 
the relation of the State of North Carolina to enjoin such person from engaging 
in or continuing such violation or from doing any act or acts in furtherance 
thereof. In any such action an order or judgment may be entered awarding 
such preliminary or final injunction as may be deemed proper. In addition to all 
other means provided by law for the enforcement of a restraining order or 
injunction, the court in which such action is brought shall have power and 
jurisdiction to impound, and to appoint a receiver for the property and business 
of the defendant, including books, papers, documents and records pertaining 
thereto or so much thereof as the court may deem reasonably necessary to 
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prevent violations of this Article through or by means of the use of said 
property and business. Such receiver, when appointed and qualified, shall have 
such powers and duties as to custody, collection, administration, winding up, 
and liquidation of such property and business as shall from time to time be 
conferred upon him by the court. (1957, c. 1429, s. 6; 1961, c. 1053, s. 1.) 


§ 53-188. Review of regulations, order or act of Commis- 
sion or Commissioner. 


The Commission shall have full authority to review any rule, regulation, 
order or act of the Commissioner done pursuant to or with respect to the 
provisions of this Article and any person aggrieved by any such rule, regula- 
tion, order or act may appeal to the Commission for review upon giving notice 
in writing within 20 days after such rule, regulation, order or act complained 
of is adopted, issued or done. Notwithstanding any other provision of law to the 
contrary, any aggrieved party to a decision of the Commission shall be entitled 
to an appeal pursuant to G.S. 53-92. (1957, c. 1429, s. 6; 1961, c. 1053, s. 1; 
1973, c13881,°s"°3; 1987, ¢. 827, s13;'1995, c. 129, s.29.) 


CASE NOTES 


Cited in State ex rel. N.C. Utils. Comm’n v. 
Old Fort Finishing Plant, 264 N.C. 416, 142 
S.E.2d 8 (1965). 


§ 53-189. Insurance. 


(a) Credit life, credit accident and health, credit unemployment, and credit 
property insurance may be written in accordance with the provisions of Article 
57 of Chapter 58 of the General Statutes. 

(b) The premium or cost of credit life, credit accident and health, credit 
unemployment, or credit property insurance, when written by or through any 
lender or other creditor, its affiliate, associate or subsidiary shall not be 
deemed as interest or charges or consideration or an amount in excess of 
permitted charges in connection with the loan or credit transaction and any 
gain or advantage to any lender or other creditor, its affiliate, associate or 
subsidiary, arising out of the premium or commission or dividend from the sale 
or provision of such insurance shall not be deemed a violation of any other law, 
general or special, civil or criminal, of this State, or of any rule, regulation or 
order issued by any regulatory authority of this State. (1961, c. 1053, s. 1; 1969, 
c. 1803, s. 25; 1975, c. 660, s. 2;.1981, c. 759, s. 10; c. 876; 1987, c. 826, s. 10; 
1993, -c. 226, s.,14.) 


CASE NOTES 


Cited in Herndon v. ITT Consumer Fin. 
Corp., 789 F. Supp. 720 (W.D.N.C. 1992), aff’d, 
16 F.3d 409 (4th Cir. 1994). 


§ 53-190. Loans made elsewhere. 


(a) No loan contract made outside this State in the amount or of the value 
of ten thousand dollars ($10,000) or less, for which greater consideration or 
charges than are authorized by G.S. 53-173 and 53-176 of this Article have 
been charged, contracted for, or received, shall be enforced in this State. 
Provided, the foregoing shall not apply to loan contracts in which all contrac- 


603 


§53-191 CH. 53. BANKS §53-192 


tual activities, including solicitation, discussion, negotiation, offer, acceptance, 
signing of documents, and delivery and receipt of funds, occur entirely outside 
North Carolina. 

(b) If any lender or agent of a lender who makes loan contracts outside this 
State in the amount or of the value of ten thousand dollars ($10,000) or less, 
comes into this State to solicit or otherwise conduct activities in regard to such 
nes Refi then such lender shall be subject to the requirements of this 

ticle. 

(c) No lender licensed to do business under this Article may collect, or cause 
to be collected, any loan made by a lender in another state to a borrower, who 
was a legal resident of North Carolina at the time the loan was made. The 
purchase of a loan account shall not alter this prohibition. (1961, c. 1053, s. 1; 
1967, c. a s. 2; 1969, c. 13803, s. 13; 1973, c. 1042, s. 8; 1979, c. 706, s. 2; 1989, 
Cunt or. 


Legal Periodicals. — For note on choice of 
law rules in North Carolina, see 48 N.C.L. Rev. 
243 (1970). 


§ 53-191. Businesses exempted. 


Nothing in this Article shall be construed to apply to any person, firm or 
corporation doing business under the authority of any law of this State or of the 
United States relating to banks, trust companies, savings and loan associa- 
tions, cooperative credit unions, agricultural credit corporations or associa- 
tions organized under the laws of North Carolina, production credit associa- 
tions organized under the act of Congress known as the Farm Credit Act of 
1933, pawnbrokers lending or advancing money on specific articles of personal 
property, industrial banks, the business of negotiating loans on real estate as 
defined in G.S. 105-41, nor to installment paper dealers as defined in GS. 
105-83 other than persons, firms and corporations engaged in the business of 
accepting fees for endorsing or otherwise securing loans or contracts for 
repayment of loans. (1955, c. 1279; 1957, c. 1429, s. 8; 1961, c. 1053, s. 1; 1969, 
c. 1803, s. 26.) 


Legal Periodicals. — For comment on 
usury law in North Carolina, see 47 N.C.L. Rev. 
761 (1969). 
CASE NOTES 


Legislative History. — For consideration of Co. v. Riddle, 57 N.C. App. 662, 292 S.E.2d 177, 
the legislative history of this section and § 53- cert. denied, 306 N.C. 555, 294 S.E.2d 369 
168(c), § 538-173, and former § 53-176.1 with (1982). 
regard to lenders making loans secured by Cited in Northcutt v. Clayton, 269 N.C. 428, 
motor vehicles, see Barclays American/Credit 152 S.E.2d 471 (1967). 


ARTICLE 16. 


Money Transmitters Act. 


§ 53-192. Citation of Article. 


This Article shall be known and may be cited as the “Money Transmitters 
Acti?'(1963 /'¢.1251, $)1571991 60715, 81:1) 


604 


§$53-193 ART. 16. MONEY TRANSMITTERS ACT §53-196 


§ 53-193. Definitions. 


The following definitions apply in this Article: 

(1) Check. — A check, draft, money order, or other instrument for the 
transmission or payment of money, including any instrument trans- 
mitted by wire or any other means. 

(2) Commissioner. — The Commissioner of Banks of the State of North 
Carolina. 

(3) Licensee. — A person duly licensed by the Commissioner under this 
Article. 

(4) Permissible Investment. — An investment in any of the following: 

a. Unencumbered cash. 

b. Unencumbered investment securities that are obligations of the 
United States, its agencies, or instrumentalities. 

c. Unencumbered obligations fully guaranteed as to principal and 
interest by the United States. 

d. Unencumbered obligations of any state, municipality, or any polit- 
ical subdivision thereof. 

e. Any other investments approved by the Commissioner. 

(5) Person. — An individual, a partnership, an association, a joint stock 
company, a trust, or a corporation. (19638, c. 1251, s. 2; 1991, c. 715, s. 
2.) 


§ 53-194. License required to sell or issue checks; excep- 
tion. 


No person shall sell or issue checks in this State as a service or for a fee or 
other consideration without first obtaining a license from the Commissioner 
pursuant to the provisions of this Article, provided, however, that this Article 
shall not apply to the receipt of money by an incorporated telegraph company 
at any office or agency of such company for immediate transmission by 
telegraph. (1963, c. 1251, s. 3.) 


§ 53-195. Exemptions. 


Nothing in this Article shall apply to the sale or issuance of checks by: 

(1) Corporations organized under the general banking laws of any state 
where deposits are required to be insured by an agency of the federal 
government or under the general banking laws of the United States. 

(2) re Set of the United States or any department or agency 
thereof. 

(3) Savings and loan associations, savings banks, industrial banks, and 
credit unions organized under the laws of any state where deposits 
are required to be insured by an agency of the federal government or 
under the laws of the United States. 

(4) Exempt entities which sell or issue checks through “nonbank” agents 
or locations. (1963, c. 1251, s. 4; 1991, c. 715, s. 3.) 


§ 53-196. Form and contents of license applications. 


Each application for a license to sell or issue checks in this State shall be 
made in writing and under oath to the Commissioner in such form as he may 
prescribe. The application shall state the full name and business address of 

(1) The proprietor, if the applicant is an individual; 
(2) Every member, if the applicant is a partnership or association, except 
that if the applicant is a joint stock association having 50 or more 
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members the name and business address need be given only of the 
association and each officer and director thereof; 

(3) The corporation and each officer and director thereof, if the applicant 
is a corporation. (1963, c. 1251, s. 5.) 


§ 53-197. Investigation fee. 


Each application for a license shall be accompanied by an investigation fee 
of five hundred dollars ($500.00). No investigation fee shall be refunded. (1963, 
CoO ls; 1901s Cy yds aa.) 


CASE NOTES 


Cited in Mathis v. Minnesota Mut. Life Ins. 
Co., 302 F. Supp. 998 (M.D.N.C. 1969). 


§ 53-198. Approved applicants to furnish surety bonds; 
lists of locations; cancellation of bonds. 


Each approved applicant shall furnish a corporate surety bond in the 
principal sum of one hundred and fifty thousand dollars ($150,000) and an 
additional principal sum of five thousand dollars ($5,000) for each location 
within this State at which checks of the licensee are issued or sold, but in no 
event shall the bond be required to be in excess of two hundred and fifty 
thousand dollars ($250,000). Each application for a license or for the renewal 
of a license shall be accompanied by a list of the locations, including agencies, 
at which the applicant engages in the business of selling checks in this State. 
The bond shall be conditioned that the obligor will faithfully conform to and 
abide by the provisions of this Article and will honestly and faithfully apply all 
funds received and perform all obligations issued and sold under this Article 
and will pay to the State and to any person entitled thereto all money that 
becomes due and owing to the State or to such person under the provisions of 
this Article because of any checks issued or sold in this State by such licensee 
or his agent or employee. The bond shall remain in force and effect until 
canceled by the surety, which cancellation may be had only upon 30 days’ 
written notice to the Commissioner. Such cancellation shall not affect an 
liability incurred or accrued prior to the termination of such 30-day period. 
(1963,:¢e7 1251° 8.7.) 


§ 53-199. Requiring additional bonds; deposits in lieu of 
bonds. 


(a) Ifthe Commissioner shall find at any time that any bond required under 
this Article is insecure, insufficient or exhausted, an additional bond to be 
approved by the Commissioner shall be filed by the licensee within 10 days 
after written demand therefor by the Commissioner. 

(b) In lieu of any bond required under this Article, the licensee may deposit 
with the Commissioner securities with a par value equal to the amount of any 
such bond. Such securities shall consist of 

(1) General obligations of or fully guaranteed by the United States or of 
any agency or instrumentality of or corporation wholly owned by the 
United States directly or indirectly; or 

(2) Direct general obligations of the State of North Carolina, or of any 
county, city, town, or other political subdivision or municipal corpora- 
tion of the State of North Carolina. 

Such securities shall be held by the Commissioner to secure the same 
obligation as would any bond required by this Article. The securities so 
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deposited may be exchanged from time to time for other securities receivable 
as aforesaid. All said securities shall be subject to sale and transfer and to the 
disposal of the proceeds by said Commissioner only on the order of a court of 
competent jurisdiction. So long as the licensee so depositing shall continue 
solvent, and is not in violation of any of the provisions of this Article, such 
licensee shall be permitted to receive the interest or dividends on said deposit. 
The Commissioner shall provide for custody of such securities by any qualified 
trust company or bank located in the State of North Carolina or by any federal 
reserve bank. The compensation, if any, of the custodian for acting as such 
under this section shall be paid by the depositing licensee. (1968, c. 1251, s. 8.) 


§ 53-199.1. Required investments; permissible invest- 
ments. 


Every licensee under this Article shall have on hand permissible invest- 
ments in an amount equal to the aggregate face value of all outstanding checks 
sold by the licensee for which the licensee is liable for payment. The require- 
ments of this section may be waived by the Commissioner if a finding is made, 
upon examination of audited financial statements and other appropriate 
analysis, that the surety bond required by G.S. 53-198 is sufficient to cover the 
Seuss face value of all outstanding checks sold by the licensee. (1991, c. 
715; 8.5. 


§ 53-200. Investigation of applicants; issuance of licenses. 


Upon the filing of the application, the payment of the investigation fee and 
the approval by the Commissioner of the bond or securities delivered pursuant 
to G.S. 53-198 or 53-199, the Commissioner shall investigate the financial 
responsibility, financial and business experience, character and general fitness 
of the applicant and, if he deems it advisable, of its officers and directors, and, 
if he finds these factors and qualities meet the requirements of this Article and 
are such as to warrant the belief that the applicant’s business will be conducted 
honestly, fairly, equitably, carefully and efficiently and in a manner command- 
ing the confidence and trust of the community, he shall issue to the applicant 
a Phare aonn and issue checks subject to the provisions of this Article. (1963, 
C. rst: 


§ 53-201. Minimum net worth of licensees. 


Each licensee under this Article shall at all times maintain a minimum net 
bs of at least one hundred thousand dollars ($100,000). (1963, c. 1251, s. 
10. 


§ 53-202. License fees. 


Each licensee shall pay to the Commissioner within five days after the 
issuance of the license, and annually thereafter on or before December 31 of 
each year, a license fee of one thousand dollars ($1,000), plus an agent location 
fee for each location at which its checks are sold. The amount of the agent 
location fee shall be established by rule. For the year ending December 31, 
1991, each licensee shall pay a license fee of five hundred dollars ($500.00). 
(1963 yenlQ51y 67 11199 Tie. s/15; s:-6.) 


§ 53-203. More than one location authorized; employees, 
agents and representatives. 

A licensee may conduct business at one or more locations within this State. 

A certificate must be posted in public view in each location disclosing the name 
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of the issuer and citing the authority under which the issuer is operating. A 
licensee may conduct business through an employee or other person desig- 
nated by the licensee. No license under this Article shall be required of any 
person who is acting for or on behalf of a licensee. A person representing a 
licensee shall upon demand transfer and deliver to the licensee the proceeds of 
the sale of licensee’s checks less the fees, if any, due that person. (1963, c. 1251, 
SIZA1T9I9 TE MIB Ssh) 


§ 53-203.1. Checks to bear name of issuer. 


Each check issued or sold by a licensee, either directly or indirectly through 
a person representing the licensee, shall bear the name and either the address 
or the telephone number of the issuer clearly imprinted on either the check or 
another document delivered to the purchaser at the time of sale. (1991, c. 715, 
s. 8.) 


§ 53-204. Reporting requirements; audits. 


(a) A licensee shall file with the Commissioner annually on or before 
December 31 of each year a statement listing the locations of the offices of the 
licensee and the names and locations of the persons authorized by the licensee 
to engage in the sale of checks of which the licensee is the issuer. A licensee 
shall also file a statement correctly reflecting its net worth as of the close of its 
most recent fiscal year. The statement of net worth must be certified by a 
certified public accountant satisfactory to the Commissioner and it must be 
filed no later than April 30 for the preceding year. A licensee shall file quarterly 
reports of agent activity with the Commissioner. 

(b) The Commissioner may conduct or cause to be conducted an examination 
or audit of the books and records of any licensee at any time when considered 
proper. The licensee must pay the cost of the examination or audit. In lieu of 
an examination or audit, the Commissioner may accept an audit or examina- 
tion report compiled by money transmitter regulators of another state. The 
refusal of access to the licensee’s books and records shall be cause for 
revocation of the license. (1963, c. 1251, s. 138; 1991, c. 715, s. 9.) 


§ 53-205. Exempt agents need not be listed. 


Nothing in this Article shall be deemed to require a licensee to list agents 
which are exempted by the provisions of G.S. 53-195 of this Article. (1963, c. 
12697) 3714.) 


§ 53-206. Notice of denial or revocation of license; hear- 
ing; appeal. 


(a) No license shall be denied or revoked except on 10 days’ notice to the 
applicant or licensee. Upon receipt of such notice the applicant or licensee may, 
within five days of such receipt, make written demand for a hearing. The 
hearing before the Commissioner shall be an informal hearing and shall be 
held with reasonable promptness. 

(b) The Banking Commission shall have full authority to review any rule, 
regulation, order, or act of the Commissioner done pursuant to or with respect 
to the provisions of this Article; and any person aggrieved by any such rule, 
regulation, order, or act may appeal to the Commission for review upon giving 
notice in writing within 20 days after such rule, regulation, order, or act 
complained of is adopted, issued, or done. Notwithstanding any other provision 
of law, any aggrieved party to a decision of the Banking Commission shall be 
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entitled to an appeal pursuant to G.S. 53-92. (1963, c. 1251, s. 15; 1987, c. 827, 
s. 14; 1995, c. 129, s. 30.) 


§ 53-206.1. Rules. 


The Banking Commission may adopt rules necessary to implement this 
Article. (1991, c. 715, s. 10.) 


§ 53-207. Grounds for revoking licenses. 


The Commissioner may at any time revoke a license on any ground on which 
he might refuse to grant a license or for failure to pay an annual fee or for the 
violation of any provision of this Article. (1963, c. 1251, s. 16.) 


§ 53-208. Violation a misdemeanor. 


If any person to whom or to which this Article applies or any agent, subagent 
or representative of such person violates any of the provisions of this Article or 
attempts to sell or issue checks without having first obtained a license from the 
Commissioner pursuant to the provisions of this Article, or issues any check at 
a time when the bond or security required by this Article is not in full force and 
effect, such person or such agent, subagent or representative shall be deemed 
guilty of a Class 1 misdemeanor, and each violation shall constitute a separate 
offense. (19638, c. 1251, s. 17; 19938, c. 539, s. 426; 1994, Ex. Sess., c. 24, s. 14(c).) 


ARTICLE 17, 
North Carolina Reciprocal Interstate Banking Act. 


§ 53-209. Title. 


This Article shall be known and may be cited as the North Carolina 
Reciprocal Interstate Banking Act. (1983 (Reg. Sess., 1984), c. 1113, s. 1; 1993, 
c. 175, s. 7; 1993 (Reg. Sess., 1994), c. 599, s. 1.) 


§ 53-210. Definitions. 


Notwithstanding any other section of this Chapter, for the purposes of this 
Article: 
(1) “Acquire” means: 

a. The merger or consolidation of one bank holding company with 
another bank holding company; 

b. The acquisition by a bank holding company of direct or indirect 
ownership or control of voting shares of another bank holding 
company or a bank, if, after such acquisition, the bank holding 
company making the acquisition will directly or indirectly own or 
control more than five percent (5%) of any class of voting shares 
of the other bank holding company or the bank; 

c. The direct or indirect acquisition by a bank holding company of all 
or substantially all of the assets of another bank holding company 
or of a bank; or 

d. Any other action that would result in Aivect or indirect control by 
a bank holding company of another bank holding company or a 


bank. 
(2) “Bank” has the meaning set forth in Section 2(c) of the Bank Holding 
Company Act of 1956 as amended (12 U.S.C. 1841(c)). 


609 


$53-210 CH. 53. BANKS §53-210 


(3) “Banking office” means the principal office of a bank, any branch of a 
bank, any limited service facility of a bank or any other office at which 
a bank accepts deposits: Provided, however, that “banking office” shall 
not mean: 

a. Unmanned automatic teller machines, point of sale terminals or 
other similar unmanned electronic banking facilities at which 
deposits may be accepted; 

b. Offices located outside the United States; or 

c. Loan production offices, representative offices or other offices at 
which deposits are not accepted. 

(4) “Bank holding company” has the meaning set forth in Section 2(a) (1) 
of the Bank Holding Company Act of 1956 as amended (12 U.S.C. 
1841(a)(1)). 

(5) “Commissioner” means the Commissioner of Banks of this State. 

(6) “Control” has the meaning set forth in Section 2(a)(2) of the Bank 
Holding Company Act of 1956 as amended (12 U.S.C. 1841(a)(2)). 

(7) “Deposits” means all demand, time, and savings deposits, without 
regard to the location of the depositor. For purposes of this Article, 
determination of deposits shall be made with reference to the most > 
recent available regulatory reports of condition or similar reports 
made by or to state and federal regulatory authorities. 

(8) “North Carolina bank” means a bank that: 

a. Is organized under the laws of this State or of the United States; 
and 

b. Has banking offices located only in this State. 

(9) “North Carolina bank holding company” means a bank holding com- 
pany: 

a. That has its principal place of business in this State; and 

b. Repealed by Session Laws 1993, c. 175, s. 8, effective July 1, 1994. 

c. That is not controlled by a bank holding company other than a 
North Carolina bank holding company. 

(9a) “Out-of-state bank holding company” means a bank holding company 
that has its principal place of business in a state other than North 
Carolina. 

(10) “Principal place of business” of a bank holding company means the 
state in which the total deposits held by the banking offices of the 
bank holding company’s bank subsidiaries were the largest on July 1 
1966, or the date on which the company became a bank holding 
company, whichever is later. 

(11) through (13) Repealed by Session Laws 1993, c. 175, s. 8, effective 
July 1, 1994. 

(14) “State” means any state of the United States or the District of 
Columbia. 

(15) “Subsidiary” has the meaning set forth in Section 2(d) of the Bank 
Holding Company Act of 1956 as amended (12 U.S.C. 1841(d)). (1983 
(Reg. Sess., 1984), c. 1118, s. 1; 1985 (Reg. Sess., 1986), c. 862; 1987 
(Reg. Sess., 1988), c. 899; 1993, c. 175, ss. 1, 8; 1993 (Reg. Sess., 1994), 
c. 599, s. 1.) 


Editor’s Note. — The number of subdivision the number in Session Laws 1998, c. 175, s. 8 
- (9a) was assigned by the Revisor of Statutes, having been subdivision (11a). 
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§ 53-211. Acquisitions by out-of-state bank holding com- 
panies. 


(a) An out-of-state bank holding company that does not have a North 
Carolina bank subsidiary, other than a North Carolina bank subsidiary that 
was acquired in a transaction involving assistance by the Federal Deposit 
Insurance Corporation or in the regular course of securing or collecting a debt 
previously contracted in good faith, as provided in Section 3(a) of the Bank 
Holding Company Act of 1956 as amended (12 U.S.C. 1842(a)), may acquire a 
North Carolina bank holding company or a North Carolina bank with the 
approval of the Commissioner. The out-of-state bank holding company shall 
submit to the Commissioner an application for approval of such acquisition, 
which application shall be approved only if the Commissioner determines that 
the laws of the state in which the out-of-state bank holding company making 
the acquisition has its principal place of business permit North Carolina bank 
holding companies to acquire banks and bank holding companies in that state. 
Additionally, the Commissioner shall make the acquisition subject to any 
conditions, restrictions, requirements, or other limitations that would apply to 
the acquisition by a North Carolina bank holding company of a bank or bank 
holding company in the state where the out-of-state bank holding company 
making the acquisition has its principal place of business but that would not 
apply to the acquisition of a bank or bank holding company in such state by a 
bank holding company all of the subsidiaries of which are located in that state. 
The applicant shall submit an application fee of five thousand dollars ($5,000) 
plus two thousand dollars ($2,000) for each North Carolina bank or bank 
holding company being acquired. 

(b) An out-of-state bank holding company that has a North Carolina bank 
subsidiary (other than a North Carolina bank subsidiary that was acquired in 
a transaction involving assistance by the Federal Deposit Insurance Corpora- 
tion or in the regular course of securing or collecting a debt previously 
contracted in good faith, as provided in Section 3(a) of the Bank Holding 
Company Act of 1956 as amended (12 U.S.C. 1842(a)), may acquire any North 
Carolina bank or North Carolina bank holding company with the approval of 
the Commissioner. The out-of-state bank holding company shall submit to the 
Commissioner an application for approval of such acquisition, which applica- 
tion shall be approved only if the Commissioner makes the acquisition subject 
to any conditions, restrictions, requirements or other limitations that would 
apply to the acquisition by a North Carolina bank holding company of a bank 
or bank holding company in the state where the out-of-state bank holding 
company making the acquisition has its principal place of business but that 
would not apply to the acquisition of a bank or bank holding company in such 
state by a bank holding company all the bank subsidiaries of which are located 
in that state. 

(c) The Commissioner shall rule on any application submitted under this 
section not later than 90 days following the date of submission of a complete 
application. If the Commissioner fails to rule on the application within the 
requisite 90-day period, the failure to rule shall be deemed a final decision of 
the Commissioner approving the application. 

(d) The Commissioner, within 30 days of receiving the complete application 
for acquisition, shall publish notice of the intent of an out-of-state bank holding 
company to acquire a North Carolina bank or North Carolina bank holding 
company under subsection (a) or (b) of this section. The notice shall be 
published in newspapers in the communities in which the principal offices of 
the North Carolina bank or North Carolina bank holding company and of the 
out-of-state bank holding company are located and, if there are no newspapers 
published in such communities, then in newspapers having a general circula- 
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tion in such communities. Notwithstanding any other provision of this section, 
the application for acquisition shall not be approved until the requirement for 
publication has been met. (1983 (Reg. Sess., 1984), c. 1118, s. 1; 1987 (Reg. 
Sess.,\ 1988), ¢./898;, ss. 2; .1989,.c..9, s, 2;.c. 471; 1993, c..175,:ss.,.2, 9; 1993 
(Reg. Sess., 1994), c. 599, ss. 1, 3.) 


§ 53-212: Repealed by Session Laws 1993, c. 175, s. 10, as amended by 
Session Laws 1993 (Regular Session, 1994), c. 599, s. 1. 


§ 53-212.1. Bank agent for deposit institution affiliate. 


A bank may act as the agent of any depository institution affiliate in 
receiving deposits, renewing time deposits, closing loans, servicing loans, and 
receiving payments on loans and other obligations, without being deemed a 
branch of such affiliate, in accordance with Section 101(d) of the Reigle-Neal 
Interstate Banking and Branching Efficiency Act of 1994. An affiliate for the 
purposes of this section shall include (i) an affiliate as defined in Section 2(k) 
of the Bank Holding Company Act of 1956, as amended (12 U.S.C. § 1841(k)), 
and (ii) an affiliate as defined in Section 23A(b)(1) of the Federal Reserve Act, 
as amended (12 U.S.C. § 371c(b)(1)), but without regard to whether the bank 
or the affiliate is a member of the Federal Reserve System. (1995 (Reg. Sess., 
1996), c. 557, s. 1; 1997-241, s. 2.1; 1997-456, s. 39.) 


§ 53-213. Prohibitions. 


(a) Except as expressly permitted by this Article or by federal law, no 
out-of-state bank holding company shall acquire a North Carolina bank 
holding company or a North Carolina bank. 

(b) Repealed by Session Laws 1993, c. 175, s. 11. (1988 (Reg. Sess., 1984), c. 
1113, s. 1; 19938, c. 175, s. 11; 19938 (Reg. Sess., 1994), c. 599, s. 1.) 


Editor’s Note. — This section is set out in 
the form above at the direction of the Revisor of 
Statutes. 


§ 53-214. Applicable laws, rules and regulations. 


(a) Any North Carolina bank that is controlled by a bank holding company 
that is not a North Carolina bank holding company shall be subject to all laws 
of this State and all rules and regulations under such laws that are applicable 
to North Carolina banks that are controlled by North Carolina bank holding 
companies. 

(b) The State Banking Commission shall adopt rules to implement and 
effectuate the provisions of this Article. (1983 (Reg. Sess., 1984), c. 1113, s. 1; 
1993, c. 175, s. 4; 1993 (Reg. Sess., 1994), c. 599, s. 2.) 


§ 53-215. Appeal of Commissioner’s decision. 


Any aggrieved party in a proceeding under G.S. 53-211 or G.S. 53-227.1 may, 
within 30 days after final decision of the Commissioner, appeal his decision to 
the State Banking Commission. The State Banking Commission, within 30 
days of receipt of the notice of appeal, shall approve, disapprove or modify the 
Commissioner’s decision. Failure of the State Banking Commission to act 
within 30 days of receipt of notice of appeal shall constitute a final decision of 
the State Banking Commission approving the decision of the Commissioner. 
Notwithstanding any other provision of law, any aggrieved party to a decision 
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of the State Banking Commission shall be entitled to an appeal pursuant to 
G.S. 53-92. (1983 (Reg. Sess., 1984), c. 1118, s. 1; 1985, c. 683, s. 3; 1993, c. 175, 
ss. 5, 12; 1993 (Reg. Sess., 1994), c. 599, s. 1.) 


§ 53-216. Periodic reports; interstate agreements. 


The Commissioner may from time to time require reports under oath in such 
scope and detail as he may reasonably determine of each out-of-state bank 
holding company subject to this Article for the purpose of assuring continuing 
compliance with the provisions of this Article. 

The Commissioner may enter into cooperative agreements with other bank 
regulatory authorities for the periodic examination of any out-of-state bank 
holding company that has a North Carolina bank subsidiary and may accept 
reports of examination and other records from such authorities in lieu of 
conducting its own examinations. The Commissioner may enter into joint 
actions with other bank regulatory authorities having concurrent jurisdiction 
over any out-of-state bank holding company that has a North Carolina bank 
subsidiary or may take such actions independently to carry out its responsi- 
bilities under this Article and assure compliance with the provisions of this 
Article and the applicable banking laws of this State. (1983 (Reg. Sess., 1984), 
c. 1113, s. 1; 19938, c. 175, s. 13; 1993 (Reg. Sess., 1994), c. 599, s. 1.) 


§ 53-217. Enforcement. 


The Commissioner shall have the power to enforce the provisions of this 
Article through an action in any court of this State or any other state or in any 
court of the United States, as provided in G.S. 53-94 and G.S. 53-134, for the 
purpose of obtaining an appropriate remedy for violation of any provision of 
this Article, including such criminal penalties as are contemplated by GS. 
53-134. (1983 (Reg. Sess., 1984), c. 1113, s. 1; 1993, c. 175, s. 14; 1993 (Reg. 
Sess., 1994), c. 599, s. 1.) 


§ 53-218. Nonseverability. 


It is the purpose of this Article 17 to facilitate orderly development within 
North Carolina of banking organizations that have banking offices in more 
than one state. It is not the purpose of this Article to authorize acquisitions of 
North Carolina bank holding companies or North Carolina banks by bank 
holding companies that do not have their principal place of business in this 
State on any basis other than as expressly provided in this Article. Therefore, 
if any portion of this Article pertaining to the terms and conditions for and 
limitations upon acquisition of North Carolina bank holding companies and 
North Carolina banks by bank holding companies that do not have their 
principal place of business in this State is determined to be invalid for any 
reason by a final nonappealable order of any North Carolina or federal court of 
competent jurisdiction, then this entire Article shall be null and void in its 
entirety and shall be of no further force or effect from the effective date of such 
order: Provided, however, that any transaction that has been lawfully consum- 
mated pursuant to this Article prior to a determination of invalidity shall be 
unaffected by such determination. (1983 (Reg. Sess., 1984), c. 1113, s. 1; 1993, 
c. 175, s. 15; 1993 (Reg. Sess., 1994), c. 599, s. 1.) 
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ARTICLE 17A. 
Interstate Branch Banking. 


§§ 53-219 through 53-224.8: Repealed by Session Laws 1995, c. 322, s. 
1. 


Cross References. — As to interstate 
branch banking, see § 53-224.9 et. seq. 


ARTICLE 17B. 


Interstate Branch Banking. 
Part 1. Definitions. 


§ 53-224.9. Definitions. 


The following definitions apply in this Article: 

(1) “Acquisition of a branch” means the acquisition of a branch located in 
a host state without engaging in an “interstate merger transaction” as 
defined in Part 2 of this Article. 

(2) “Bank” has the meaning set forth in 12 U.S.C. § 1813(h); provided 
that the term “bank” shall not include any “foreign bank” as defined in 
12 U.S.C. § 3101(7), except that such term shall include any foreign 
bank organized under the laws of a territory of the United States, 
Puerto Rico, Guam, American Samoa, or the Virgin Islands, the 
deposits of which are insured by the Federal Deposit Insurance 
Corporation. 

(3) “Bank holding company” has the meaning set forth in 12 U.S.C. 
§ 1841(a)(1). 

(4) “Bank supervisory agency” means: 

a. The Office of the Comptroller of the Currency, the Federal Deposit 
Insurance Corporation, the Board of Governors of the Federal 
Reserve System, and any successor to these agencies; and 

b. Any agency of another state with primary responsibility for char- 
tering and supervising banks. 

(5) “Branch” means a full service office of a bank through which it receives 
deposits, checks are paid, or loans are made, other than its principal 
office. Any of the functions or services authorized to be engaged in by 
a bank may be carried out in an authorized branch office. 

(6) “Commissioner” means the Commissioner of Banks for the State of 
North Carolina. 

(7) “Control” has the meaning set forth in 12 U.S.C. § 1841(a)(2). 

(8) “De novo branch” means a branch of a bank located in a host state 
which (i) is originally established by the bank as a branch and (ii) does 
not become a branch of the bank as a result of (A) the acquisition of 
another bank or a branch of another bank, or (B) the merger, 
consolidation, or conversion involving any such bank or branch. 

(9) “Home state” means: 

a. With respect to a national bank, the state in which the main office 
of the bank is located; 

b. With respect to a state bank, the state by which the bank is 
chartered; 
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c. With respect to a foreign bank, the state determined to be the home 
state of such foreign bank under 12 U.S.C. § 103(c). 

(10) “Host state” means a state, other than the home state of a bank, in 
which the bank maintains, or seeks to establish and maintain a 
branch. 

(11) “Interstate merger transaction” means: 

a. The merger or consolidation of banks with different home states, 
and the conversion of branches of any bank involved in the 
merger or consolidation into branches of the resulting bank; or 

b. The purchase of all or substantially all of the assets, including all 
or substantially all of the branches, of a bank whose home state 
is different from the home state of the acquiring bank. 

(12) “North Carolina bank” means a bank whose home state is North 
Carolina. 

(13) “North Carolina State bank” means a bank chartered under the laws 
of North Carolina. 

(14) “Out-of-state bank” means a bank whose home state is a state other 
than North Carolina. 

(15) “Out-of-state state bank” means a bank chartered under the laws of 
any state other than North Carolina. 

(16) “Resulting bank” means a bank that has resulted from an interstate 
merger transaction under this Article. 

(17) “State” means any state of the United States, the District of Colum- 
bia, any territory of the United States, Puerto Rico, Guam, American 
Samoa, the Trust Territory of the Pacific Islands, the Virgin Islands, 
and the Northern Mariana Islands. (1995, c. 322, s. 2.) 


Part 2. Interstate De Novo Branching and Acquisition of 
Branches. 


§ 53-224.10. Purpose. 


It is the express intent of this Part to permit interstate branching under 
sections 102 and 103 of the Riegle-Neal Interstate Banking and Branching 
Efficiency Act of 1994, Public Law 103-328, in accordance with the provisions 
in this Part. (1995, c. 322, s. 2.) 


§ 53-224.11. Interstate branching by North Carolina State 
banks. 


(a) With the prior approval of the Commissioner, any North Carolina State 
bank may establish and maintain a de novo branch or acquire a branch in a 
state other than North Carolina. 

(b) A North Carolina State bank desiring to establish and maintain a branch 
in another state under this section shall file an application on a form 
prescribed by the Commissioner and pay the branch application fee prescribed 
by regulation pursuant to G.S. 53-122. If the Commissioner finds that the 
applicant has the financial resources sufficient to undertake the proposed 
expansion without adversely affecting its safety or soundness and that the 
establishment of the proposed branch is in the public interest, the Commis- 
sioner may approve the application. In acting on the application, the Commis- 
sioner shall consider the views of the appropriate bank supervisory agencies. 
The applicant bank may establish the branch when it has received the written 
approval of the Commissioner. (1995, c. 322, s. 2.) 
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§ 53-224.12. Interstate branching by de novo entry. 


An out-of-state bank that does not have a branch in North Carolina and that 
meets the requirements of this Article may establish and maintain a de novo 
branch in this State. (1995, c. 322, s. 2.) 


§ 53-224.13. Interstate branching through the acquisition 
of a branch. 


An out-of-state bank that does not have a branch in North Carolina and that 
meets the requirements of this Article may establish and maintain a branch in 
this State through the acquisition of a branch. (1995, c. 322, s. 2.) 


§ 53-224.14, Requirement of notice and other conditions. 


(a) An out-of-state bank desiring to establish and maintain a de novo branch 
or to acquire a branch in this State shall provide written notice of the proposed 
transaction to the Commissioner not later than the date on which the bank 
applies to the responsible federal bank supervisory agency for approval to 
establish or acquire the branch. The filing of such notice shall be accompanied 
by the filing fee prescribed by the Commissioner by regulation. 

(b) The out-of-state bank shall comply with the applicable requirements of 
Article 15 of Chapter 55 of the North Carolina General Statutes. 

(c) An out-of-state bank may establish and maintain a de novo branch or 
may establish and maintain a branch through acquisition of a branch if: 

(1) In the case of a de novo branch, the laws of the home state of the 
out-of-state bank permit North Carolina banks to establish and 
maintain de novo branches in that state under substantially the same 
terms and conditions as herein set forth; and 

(2) In the case of a branch established through the acquisition of a branch, 
the laws of the home state of the out-of-state bank permit North 
Carolina banks to establish and maintain branches in that state 
through the acquisition of branches under substantially the same 
terms and conditions as herein set forth. (1995, c. 322, s. 2; 1997-54, 
s. 1; 1999-72, s. 3.) 


Effect of Amendments. — Session Laws subsection (c); and made a minor stylistic 
1999-72, s. 3, effective May 21, 1999, deleted change. 
“Prior to June 1, 1999” from the beginning of 


§ 53-224.15. Conditions for approval. 


In the case of notice under G.S. 53-224.14 by an out-of-state state bank, the 
notice shall be subject to approval by the Commissioner, which approval shall 
be effective only if: 

(1) The bank confirms in writing to the Commissioner that as long as it 
maintains a branch in North Carolina, it will comply with all 
applicable laws of this State. : 

(2) The Commissioner, acting within 60 days after receiving notice of an 
application under G.S. 53-224.14, certifies to the responsible federal 
bank supervisory agency that the requirements of this Part have been 
met by the bank. (1995, c. 322, s. 2.) 


§ 53-224.16. Powers. 


(a) An out-of-state state bank which establishes and maintains one or more 
branches in North Carolina under this Article may conduct any activities at 
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such branch or branches that are authorized under the laws of this State for 
North Carolina State banks, except to the extent such activities may be 
prohibited by other laws, regulations, or orders applicable to the out-of-state 
state bank. 

(b) A North Carolina State bank may conduct any activities at a branch 
outside of North Carolina that are permissible for a bank chartered by the host 
state where the branch is located, except to the extent such activities are 
expressly prohibited by the laws of this State or by any regulation or order of 
the Tear aah applicable to the North Carolina State bank. (1995, c. 322, 
s. 2. 


Part 3. Interstate Bank Mergers. 
§ 53-224.17. Purpose. 


It is the express intent of this Part to permit interstate branching by merger 
under section 102 of the RisgiecNeat Interstate Banking and Branching 
Efficiency Act of 1994, Public Law 103-328, in accordance with the provisions 
of this Part. (1995, c. 322, s. 2.) 


§ 53-224.18. Authority of State banks to establish inter- 
state branches by merger. 


With the prior approval of the Commissioner, a North Carolina State bank 
may establish, maintain, and operate one or more branches in a state other 
than North Carolina pursuant to an interstate merger transaction in which 
the North Carolina State bank is the resulting bank. Not later than the date 
on which the required application for the interstate merger transaction is filed 
with the responsible federal bank supervisory agency, the applicant North 
Carolina State bank shall file an application on a form prescribed by the 
Commissioner and pay the fee prescribed by regulation pursuant to G.S. 
53-122. The applicant shall also comply with the applicable provisions of G.S. 
53-12. If the Commissioner finds that (i) the proposed transaction will not be 
detrimental to the safety and soundness of the applicant or the resulting bank, 
(ii) any new officers and directors of the resulting bank are qualified by 
character, experience, and financial responsibility to direct and manage the 
resulting bank, and (iii) the proposed merger is consistent with the conve- 
nience and needs of the communities to be served by the resulting bank in this 
State and is otherwise in the public interest, it shall approve the interstate 
merger transaction and the operation of branches outside of North Carolina by 
the North Carolina State bank. Such an interstate merger transaction may be 
consummated only after the applicant has received the Commissioner’s 
written approval. (1995, c. 322, s. 2.) 


§ 53-224.19. Interstate merger transactions and branch- 
ing permitted. 


One or more North Carolina banks may enter into an interstate merger 
transaction with one or more out-of-state banks under this Article, and an 
out-of-state bank resulting from such an interstate merger transaction may 
maintain and operate the branches in North Carolina of a merged North 
Carolina bank provided that the conditions and filing requirements of this 
Article are met. (1995, c. 322, s. 2.) 


§ 53-224.20. Notice and filing requirements. 


Any out-of-state bank that will be the resulting bank pursuant to an 
interstate merger transaction involving a North Carolina bank shall notify the 
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Commissioner of the proposed merger not later than the date on which it files 
an application for an interstate merger transaction with the responsible 
federal bank supervisory agency, and shall submit a copy of that application to 
the Commissioner and pay the filing fee required by the Commissioner. All 
banks which are parties to such interstate merger transaction involving a 
North Carolina State bank shall comply with G.S. 53-12 and with other 
applicable state and federal laws. Any out-of-state bank which shall be the 
resulting bank in such an interstate merger transaction shall comply with 
Article 15 of Chapter 55 of the North Carolina General Statutes. (1995, c. 322, 
s. 2.) 


§ 53-224.21. Conditions for interstate merger prior to 
June 1, 1997. 


An interstate merger transaction prior to June 1, 1997, involving a North 
Carolina bank shall not be consummated, and any out-of-state bank resulting 
from such a merger shall not operate any branch in North Carolina, unless the 
laws of the home state of each out-of-state bank involved in the interstate 
merger transaction permit North Carolina banks under substantially the same 
terms and conditions as are set forth in Part 3 to acquire banks and establish 
and maintain branches in that state by means of interstate merger transac- 
tions. (1995, c. 322, s. 2; 1995 (Reg. Sess., 1996), c. 742, s. 22.) 


§ 53-224.22. Powers. 


(a) An out-of-state state bank which establishes and maintains one or more 
branches in North Carolina under this Article may conduct any activities at 
such branch or branches that are authorized under the laws of this State for 
North Carolina State banks, except to the extent such activities may be 
prohibited by other laws, regulations, or orders applicable to the out-of-state 
state bank. 

(b) A North Carolina State bank may conduct any activities at a branch 
outside of North Carolina that are permissible for a bank chartered by the host 
state where the branch is located, except to the extent such activities are 
expressly prohibited by the laws of this State or by any regulation or order of 
the Commissioner applicable to the North Carolina State bank. (1995, c. 322, 
s. 2.) 


Part 4. Supervisory Authority. 


§ 53-224.23. Applicability of supervisory authority. 


The supervisory powers and other provisions set forth in G.S. 53-224.24 
through G.S. 53-224.31 shall apply to Parts 2 and 3 of this Article. (1995, c. 322, 
Soh) 


§ 53-224.24. Examinations; periodic reports; cooperative 
agreements; assessment of fees. 


(a) The Commissioner may make such examinations of any branch of an 
out-of-state state bank established under this Article and located in this State 
as the Commissioner may deem necessary to determine whether the branch is 
operating in compliance with the laws of this State and to ensure that the 
branch is being operated in a safe and sound manner. The provisions of G.S. 
53-117 apply to such examinations. | 
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(b) The Commissioner may require periodic reports regarding any branch in 
North Carolina of an out-of-state bank to the extent that comparable reports 
are required from North Carolina State banks. Such reports shall be filed 
under oath with such frequency and in such scope and detail as may be 
appropriate for the purpose of assuring continuing compliance with the 
provisions of this Article. 

(c) The Commissioner may enter into cooperative, coordinating, and infor- 
mation-sharing agreements with any other bank supervisory agencies or any 
organization affiliated with or representing one or more bank supervisory 
agencies with respect to the periodic examination or other supervision of any 
branch in North Carolina of an out-of-state state bank, or any branch of a 
North Carolina State bank in a host state, and the Commissioner may accept 
such parties’ reports of examination and reports of investigation in lieu of 
conducting an additional examination or investigation. The Commissioner 
may enter into joint examinations or joint enforcement actions with other bank 
supervisory agencies having concurrent jurisdiction over any branch in North 
Carolina of an out-of-state state bank or any branch of a North Carolina State 
bank in any host state; provided, however, that the Commissioner may at any 
time take such actions independently if the Commissioner deems such actions 
to be necessary or appropriate to carry out the Commissioner’s responsibilities 
under this Article and to ensure compliance with the laws of this State. 

(d) Each out-of-state state bank that maintains one or more branches in this 
State may be assessed and, if assessed, shall pay supervisory and examination 
fees in accordance with the laws of this State and regulations of the Commis- 
sioner. Such fees may be shared with other bank supervisory agencies or any 
organization affiliated with or representing one or more bank supervisory 
agencies in accordance with agreements between such parties and the Com- 
missioner. (1995, c. 322, s. 2.) 


§ 53-224.25. Enforcement. 


If the Commissioner determines that a branch maintained by an out-of-state 
state bank in this State is being operated in violation of any provision of the 
laws of this State, or that such branch is being operated in an unsafe and 
unsound manner, the Commissioner shall have the authority to take all such 
enforcement actions as the Commissioner would be empowered to take if the 
branch were a North Carolina State bank. (1995, c. 322, s. 2.) 


§ 53-224.26. Rules. 


The Commissioner, subject to review and approval of the North Carolina 
State Banking Commission, may adopt rules needed to implement this Article. 
Chapter 150B of the General Statutes governs the adoption of rules by the 
Commissioner. (1995, c. 322, s. 2.) 


§ 53-224.27. Additional branches. 


An out-of-state bank that has a branch in North Carolina may establish and 
acquire additional branches in this State to the same extent as a North 


Carolina State bank or to the same extent otherwise permitted by federal law. 
(1995,-c. 822502.) 


§ 53-224.28. Notice of subsequent merger or other change 
in control. 

An out-of-state bank that maintains a branch in this State established 

pursuant to this Article shall give 30 days’ prior written notice to the 
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Commissioner of any merger, consolidation, or other transaction that would 
cause a change of control with respect to such out-of-state bank or any bank 
holding company that controls such bank, with the result that an application 
would be required to be filed pursuant to the federal Change in Bank Control 
Act of 1978, as amended, 12 U.S.C. § 1817G) or the federal Bank Holding 
Company Act of 1956, as amended, 12 U.S.C. § 1841 et seq., or any successor 
statutes thereto. (1995, c. 322, s. 2.) 


§ 53-224.29. Branch closings. 


An out-of-state state bank that is subject to an order or written agreement 
revoking its authority to establish or maintain a branch in North Carolina and 
any North Carolina State bank that is subject to an order or written agreement 
revoking its authority to establish or maintain a branch in another state shall 
wind up the business of that branch in an orderly manner that protects the 
depositors, customers, and creditors of the branch and that complies with all 
North Carolina laws and all other applicable laws regarding the closing of the 
branch. (1995,.c. 322, s. 2.) 


§ 53-224.30. Appeal of Commissioner’s decision. 


Any aggrieved party in a proceeding under this Article may, within 30 days 
after final decision of the Commissioner, appeal such decision to the North 
Carolina State Banking Commission. The State Banking Commission, within 
30 days of receipt of the notice of appeal, shall approve, disapprove, or modify 
the Commissioner’s decision. Failure of the State Banking Commission to act 
within 30 days of receipt of notice of appeal shall constitute a final decision of 
the State Banking Commission approving the decision of the Commissioner, 
Notwithstanding any other provision of law, any aggrieved party to a decision 
of the Commission shall be entitled to an appeal pursuant to G.S. 53-92. (1995, 
0238225 s-2:) 


§ 53-224.31. Severability. 


If any provision of this Article or the application of such provision is found 
invalid as to any bank, branch, bank holding company, person, or circum- 
stances, or shall otherwise be deemed superseded by federal law, the remain- 
ing provisions of this Article shall not be affected and shall remain valid and in 
effect as to any bank, branch, bank holding company, person, or circumstance. 
(1995, :c. 322, s..2:) 


ARTICLE 18. 
Bank Holding Company Act of 1984. 


§ 53-225. Title and scope. 


(a) This Article shall be known and may be cited as the North Carolina Bank 
Holding Company Act of 1984. | 

(b), (c) Repealed by Session Laws 1985, c. 683, s. 1. 

(d) Except for the provisions of G.S. 53-227.1, nothing in this Article shall be 
deemed to apply to the registration, examination or supervision of banks or 
trust companies. (1983 (Reg. Sess., 1984), c. 1113, s. 1; 1985, c. 683, s. 1.) 
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CASE NOTES 


Cited in Citicorp v. Currie, 75 N.C. App. 312, 
330 S.E.2d 635 (1985). 


§ 53-226. Definitions. 


For the purposes of this Article: 

(1) “Bank” means any insured bank as the term is defined in Section 3(h) 
of the Federal Deposit Insurance Act (12 U.S.C. Section 1813 (h)), or 
any institution eligible to become an insured bank as the term is 
defined therein, which, in either event: 

a. Accepts deposits that the depositor has a legal right to withdraw on 
demand; and 

b. Engages in the business of making commercial loans. 

(2) “Bank holding company” means any company which has control over 
any bank. 

(3) “Commissioner” means the Commissioner of Banks of this State. 

(4) “Company” means a corporation, joint stock company, business trust, 
partnership, voting trust, association, and any similar organized 
group of persons, whether incorporated or not, and whether or not 
organized under the laws of this State or any other state or any 
territory or possession of the United States or under the laws of the 
foreign country, territory, colony or possession thereof, other than a 
corporation all the capital of which is owned by the United States or 
a corporation which is chartered by the Congress of the United States; 
“company” includes subsidiary and parent companies. 

(5) “Control” means that: 

a. Any company directly or indirectly or acting through one or more 
persons owns, controls, or has power to vote twenty-five per 
centum (25%) or more of the voting securities of the bank; 

b. The company controls in any manner the election of a majority of 
the directors, managers or trustees of the bank or company; or 

c. The Commissioner determines, after notice and opportunity for 
hearing, that the company directly or indirectly exercises a 
controlling influence over the management or policies of the bank 
or company. 

(6) “Subsidiary”, with respect to a bank holding company, means: 

a. Any company twenty-five per centum (25%) or more of whose 
voting shares (excluding shares owned by the United States or by 
any company wholly owned by the United States) is held by it 
with power to vote; 

b. Any company the election of a majority of whose directors is 
controlled in any manner by a bank holding company; or 

c. Any company with respect to the management or policies of which 
a bank holding company has the power, directly or indirectly, to 
exercise control, as determined by the Commissioner. 

(7) For the purposes of any proceeding under subdivisions (5)c. and (6)c. of 
this section, there is a presumption that any company which directly 
or indirectly owns, controls, or has power to vote less than five percent 
(5%) of any class of voting securities of a given bank or company does 
not have control over that bank or company. (1983 (Reg. Sess., 1984), 
CALLS) So 1s) 
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CASE NOTES 


Cited in State ex rel. Banking Comm’n vy. 
Citicorp Sav. Indus. Bank, 74 N.C. App. 474, 
328 S.E.2d 895 (1985). 


§ 53-227. Registration of bank holding companies. 


Every bank holding company, not later than July 1, 1985, or within 180 days 
after becoming a bank holding company controlling a North Carolina federally 
or State-chartered bank or banks, or within 180 days after acquiring control, 
directly or indirectly, over a nonbank subsidiary or subsidiaries having offices 
located in this State shall register with the Commissioner on forms supplied by 
the Commissioner. (1983 (Reg. Sess., 1984), c. 1118, s. 1; 1989, c. 10.) 


§ 53-227.1. Criteria for certain bank holding company ac- 
quisitions. 


(a) In addition to the criteria set forth in G.S. 53-211(a) and (b) to be used by 
the Commissioner in reviewing applications for acquisitions of North Carolina 
banks and bank holding companies, the Commissioner shall: 

(1) Apply the criteria which would be applied to a North Carolina bank 
holding company making an acquisition in another state by the 
regulatory authorities of the State in which the applicant has its 
principal place of business, as defined by G.S. 53-210(10); and 

(2) Shall approve that application only if the Commissioner finds it meets 
those additional criteria. 

(b) In the event that the state in which the applicant has its principal place 
of business has no criteria other than the criteria similar to those set forth in 
G.S. 53-211(a) and (b), the Commissioner shall approve that application only if 
he determines that: 

(1) The proposed acquisition would be not detrimental to the safety and 
soundness of the applicant or of the North Carolina bank or bank 
holding company which applicant seeks to control or whose stock is to 
be acquired; and 

(2) The applicant, its directors and officers, if applicable, and any pro- 
posed new directors and officers of the North Carolina bank or bank 
holding company which applicant seeks to control or whose stock is to 
be acquired, are qualified by character, experience and financial 
responsibility to control and operate a North Carolina bank. (1985, c. 
683, s.. 2.) 


§ 53-228. Cease and desist. 


Upon a finding that any action of a bank holding company or nonbank 
subsidiary subject to this Article may be in violation of any North Carolina 
banking law, the Commissioner, after a reasonable notice to the bank holding 
company or its nonbank subsidiary and an opportunity for it to be heard, shall 
have the authority to order it to cease and desist from such action. If the bank 
holding company or nonbank subsidiary fails to appeal such decision in 
accordance with G.S. 53-231 hereof and continues to engage in such action in 
violation of the Commissioner’s order to cease and desist such action, it shall 
be subject to a penalty of one thousand dollars ($1,000), to be recovered with 
costs by the Commissioner in any court of competent jurisdiction in a civil 
action prosecuted by the Commissioner. The penalty provision of this section 
shall be in addition to and not in lieu of any other provision of law applicable 
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to a bank holding company’s or its nonbank subsidiary’s failure to comply with 
an order of the Commissioner. 

The clear proceeds of penalties provided for in this section shall be remitted 
to the Civil Penalty and Forfeiture Fund in accordance with G.S. 115C-457.2. 
(1983 (Reg. Sess., 1984), c. 1118, s. 1; 1998-215, s. 32.) 


Effect of Amendments. — The 1998 
amendment, effective October 31, 1998, added 
the second paragraph. 


§ 53-229: Repealed by Session Laws 1995, c. 129, s. 3. 


§ 53-230. Rules. 


The Banking Commission may adopt such reasonable rules as may be 
necessary to effectuate the purposes of this Article. (1983 (Reg. Sess., 1984), c. 
Tl. Stel soo: Ct 2d, oS. tce) 


§ 53-231. Appeal of Commissioner’s decision. 


_ Any aggrieved party in a proceeding under this Article may, within 30 days 

after final decision of the Commissioner, appeal such decision to the Banking 
Commission. The Banking Commission, within 30 days of receipt of the notice 
of appeal, shall approve, disapprove, or modify the Commissioner’s decision. 
Failure of the Banking Commission to act within 30 days of receipt of notice of 
appeal shall constitute a final decision of the Banking Commission approving 
the decision of the Commissioner. Notwithstanding any other provision of law, 
any aggrieved party to a decision of the Banking Commission shall be entitled 
to an appeal pursuant to G.S. 53-92. (1983 (Reg. Sess., 1984), c. 1113, s. 1; 1995, 
Cia 29.-s33330) 


CASE NOTES 


Cited in Citicorp v. Currie, 75 N.C. App. 312, 
330 S.E.2d 635 (1985). 


§ 53-232. Fees. 


Each bank holding company subject io this act shall pay the following fees: 
(1) An initial registration fee of $1, 
(2) An annual registration fee of $750, 00. 
(3) A fee of $50.00 for the issuance of any certified copies of documents 
plus $1.00 per page over a number of pages specified by the Commis- 
sioner. (1983 (Reg. Sess., 1984), c. 1113, s. 1.) 


ARTICLE 18A. 
North Carolina International Banking Act. 


§ 53-232.1. Title and scope. 


(a) This act shall be known and cited as the North Carolina International 
Banking Act. 

(b) This Article is intended to set forth the terms and conditions under 
which an international banking corporation may enter and do business in 
North Carolina. (1991, c. 679, s. 1.) 
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§ 53-232.2. Definitions. 


(a) The following definitions apply in this Article: 

(1) Commissioner. — The North Carolina Commissioner of Banks. 

(2) Federal international bank institution. — A branch, agency, or repre- 
sentative office of an international banking corporation established 
and operating under the federal International Banking Act of 1978, 12 
U.S.C. §§ 3101 et seq., as amended, and its regulations. 

(3) Foreign country. — A country other than the United States, but 
including a territory or possession of the United States. 

(4) International bank agency. — A business or any part of a banking 
business conducted in this State or through an office located in this 
State, other than a federal international bank institution, which 
exercises powers as set forth in G.S. 53-232.9(f) on behalf of an 
international banking corporation. 

(5) International bank branch. — A business or any part of a banking 
business conducted in this State or through an office located in this 
State, other than a federal international bank institution, which 
exercises powers as set forth in G.S. 53-232.9(e) on behalf of an 
international banking corporation. 

(6) International banking corporation. — A banking corporation orga- 
nized and licensed under the laws of a foreign country or a political 
subdivision of a foreign country. 

(7) International representative office. — A business location of a repre- 
sentative of an international banking corporation, other than a 
federal international bank institution, established to act in a liaison 
capacity with existing and potential customers of the international 
banking corporation and to generate new loans and other activities for 
the international banking corporation that is operating outside the 


ate. 
(b) Legal and financial terms used in this Article refer to equivalent terms 
used by the country in which the international banking corporation is 
organized. (1991, c. 679, s. 1.) 


§ 53-232.3. Authority to establish and operate federal in- 
ternational bank institutions, international 
bank branches, international bank agencies, 
and international representative offices. 


(a) An international banking corporation with a home state other than 
North Carolina may establish and operate, directly or indirectly, a federal 
international bank institution in this State in accordance with applicable 
federal law. 

(b) An international banking corporation with no home state may establish 
and operate, directly or indirectly, a federal international bank institution in 
this State in accordance with applicable federal law. 

(c) An international banking corporation with a home state other than 
North Carolina may establish and operate, directly or indirectly, an interna- 
tional bank branch, an international bank agency, or an international repre- 
sentative office in accordance with this Article and applicable federal law. 

(d) An international banking corporation with no home state may establish 
and operate, directly or indirectly, an international bank branch, an interna- 
tional bank agency, or an international representative office in accordance with 
this Article and applicable federal law. 

(e) For the purposes of this section, the home state of an international 
banking corporation that has branches, agencies, subsidiary commercial 
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lending companies, or subsidiary banks, or any combination of branches, 
agencies, subsidiary commercial lending companies, or subsidiary banks in 
more than one state is whichever of the states is so elected by the international 
banking corporation. If the international banking corporation does not elect a 
home state, the Board of Governors of the Federal Reserve System or the 
Commissioner, as applicable, shall elect the home state. (1991, c. 679, s. 1.) 


§ 53-232.4. Application of this Chapter. 


(a) International banking corporations, other than federal international 
bank institutions, are subject to Articles 1 through 14 and Articles 17 and 18 
of this Chapter, except where it appears, from the context or otherwise, that a 
provision is clearly applicable only to banks or trust companies organized 
under the laws of this State or the United States. An international banking 
corporation has no greater right under, or by virtue of, this Article than is 
granted to banks organized under the laws of this State. 

(b) Nothing in this Article is construed as granting any authority, directly or 
indirectly, for a domestic bank or domestic bank holding company, the 
operations of which are conducted principally outside this State, to operate a 
branch in this State or to acquire, directly or indirectly, any voting shares of, 
or interest in, or all or substantially all of the assets of a bank in this State. 
(1991, c. 679, s. 1.) 


§ 53-232.5. Application of the North Carolina Business 
Corporation Act. 


Notwithstanding the definition of the term “foreign corporation” in G.S. 
55-1-40(10), Article 15 of Chapter 55, relating to foreign corporations, where it 
is not inconsistent with Chapter 53, shall apply to all international banking 
corporations doing business in this State. (1991, c. 679, s. 1.) 


§ 53-232.6. Requirements for carrying on banking busi- 
ness. 


(a) No international banking corporation, other than a federal international 
bank institution, shall transact a banking business or maintain in this State 
any office for carrying on a banking business or any part of a banking business 
unless the corporation: 

(1) Is authorized by its Articles to carry on a banking business and has 
complied with the laws of the country under which it is chartered; 

(2) Has furnished to the Commissioner any proof as to the nature and 
character of its business and as to its financial condition as the 

Commissioner may require; 

(3) Has filed with the Commissioner: 

a. A duly executed instrument in writing, by its terms of indefinite 
duration and irrevocable, appointing the Commissioner its true 
and lawful attorney upon whom all process in any action against 
it may be served with the same force and effect as if it were a 
domestic corporation and had been lawfully served with process 
within the State; 

b. A written certificate of designation, which may be changed from 
time to time thereafter by the filing of a new certificate of 
designation, specifying the name and address of the officer, agent, 
or other person to whom the Commissioner shall forward the 
process; and 
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c. A certified copy of that information required to be supplied by 
foreign corporations to the Secretary of State by Article 15 of 
Chapter 55 of the General Statutes. 

(4) Has paid to the Commissioner the fee established by regulation to 

defray the cost of investigation and supervision; and . 

(5) Has received a license duly issued to it by the Commissioner. 

(b) The Commissioner shall not issue a license to an international banking 
corporation unless it is chartered in a foreign country that permits banks 
chartered in the United States or any of its states to establish similar facilities 
in that country. (1991, c. 679, s. 1.) 


§ 53-232.7. Actions against international banking corpo- 
rations. | 


(a) Aresident of this State may maintain an action against an international 
banking corporation doing business in this State for any cause of action. For 
purposes of this subsection, the term “resident of this State” includes any 
individual domiciled in this State, or any corporation, partnership, or trust 
formed under the laws of this State. , 

(b) An international banking corporation or a nonresident of this State may 
maintain an action against an international banking corporation doing busi- 
ness in this State in the following cases only: 

(1) Where the action is brought to recover damages for the breach of a 
contract made or to be performed within this State or relating to 
property situated within this State at the time of the making of the 
contract; 

(2) Where the subject matter of the litigation is situated within this State; 

(3) Where the cause of action arose within this State, except where the 
object of the action is to affect the title of real property situated 
outside this State; or 

(4) Where the action is based on a liability for acts done within this State 
by an international banking corporation or its international bank 
sree international bank branch, or international representative 
office. 

(c) The limitations contained in subsection (b) of this section do not apply to 
a corporation formed and existing under the laws of the United States and that 
maintains an office in this State. (1991, c. 679, s. 1.) 


§ 53-232.8. Application for license. 


(a) Every international banking corporation, before being licensed by the 
Commissioner to transact a banking business in this State as an international 
bank branch or as an international bank agency or before maintaining in this 
State any office to carry on a banking business or any part of a banking 
business, shall subscribe and acknowledge and submit to the Commissioner, at 
the Commissioner’s office, a separate application, in duplicate, which shall 
state: 

(1) The name of the international banking corporation; 

(2) The location by street and post office address and county where its 
business is to be transacted in this State and the name of the person 
who is in charge of the business and affairs of the office; 

(3) The location where its initial registered office will be located in this 
State; , 

(4) The amount of its capital actually paid in and the amount subscribed 
for and unpaid; and 

(5) The actual value of the assets of the international banking corpora- 
tion, which must be at least fifty million dollars ($50,000,000) in 
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excess of its liabilities, and a complete and detailed statement of its 
financial condition as of a date within 60 days before the date of the 
application; except that the Commissioner may, when necessary or 
expedient, accept the statement of financial condition as of a date 
within 120 days before the date of the application. 

(b) When the application is submitted to the Commissioner, the corporation 
shall also submit a duly authenticated copy of its Articles of Incorporation, or 
equivalent corporate document, and an authenticated copy of its bylaws, or an 
equivalent of the bylaws that is satisfactory to the Commissioner, and pay an 
investigation and supervision fee to be established by regulation. The inter- 
national banking corporation shall also submit to the Commissioner a certif- 
icate issued by the banking or supervisory authority of the country in which 
the international banking corporation is organized and licensed stating that 
the international banking corporation is duly organized and licensed and 
lawfully existing in good standing, and is empowered to conduct a general 
banking business. 

(c) The Commissioner may approve or disapprove the application, but the 
Commissioner shall not approve the application unless, in the Commissioner’s 
opinion, the applicant meets every requirement of this Article and any other 
applicable provision of this Chapter and any regulations adopted under this 
Chapter. The Commissioner may specify any conditions as the Commissioner 
deems appropriate, considering the public interest, the need to maintain a 
sound and competitive banking system, and the preservation of an environ- 
ment conducive to the conduct of an international banking business in this 

tate. 

(d) An international banking corporation may operate more than one 
international bank branch in this State, each at a different place of business, 
provided each branch office is separately licensed to transact a banking 
business or any part of a banking business under this Article. An international 
banking corporation may operate more than one international bank agency in 
this State, each at a different place of business, provided each agency office is 
separately licensed to transact a banking business or any part of a banking 
business under this Article. 

(e) Notwithstanding subsection (d) of this section, no international banking 
corporation licensed to maintain one or more international bank branches in 
this State shall be licensed to maintain an international bank agency in this 
State except upon termination of the operation of its international bank 
branches under G.S. 53-232.13(b), and no international banking corporation 
licensed to maintain one or more international bank agencies in this State 
shall be licensed to maintain an international bank branch in this State except 
upon the termination of the operation of its international bank agencies under 
G.S. 53-232.13(b). (1991, c. 679, s. 1.) 


§ 53-232.9. Effect, renewal, and revocation of licenses; per- 
missible activities. 


(a) When the Commissioner has issued a license to an international banking 
corporation, it may engage in the business authorized by this Article at, and 
only at, the office specified in the license for a period not exceeding one year 
from the date of the license or until the license is surrendered or revoked. No 
license is transferable or assignable. Every license shall be, at all times, 
conspicuously displayed in the place of business specified in the license. 

(b) The international banking corporation may renew the license annually 
upon application to the Commissioner upon forms to be supplied by the 
Commissioner for that purpose. The application for renewal shall be submitted 
to the Commissioner no later than 60 days before the expiration of the license. 
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The license may be renewed by the Commissioner upon a determination, with 
or without examination, that the international banking corporation is in a safe 
and satisfactory condition, that it has complied with applicable requirements 
of law, and that the renewal of the license is proper and has been duly 
authorized by proper corporate action. Each application for renewal of an 
international banking corporation license shall be accompanied by an annual 
renewal fee to be determined by the Commissioner by regulation. 

(c) The Commissioner may revoke the license, with or without examination, 
upon a determination that the international banking corporation does not 
he the criteria established by subsection (b) of this section for renewal of 
icenses. 

(d) If the Commissioner refuses to renew the license and, as a result, the 
license is revoked, all the rights and privileges of the international banking 
corporation to transact the business for which it was licensed shall immedi- 
ately cease, and the license shall be surrendered to the Commissioner within 
24 hours after written notice of the decision has been mailed by the Commis- 
sioner to the registered office of the international banking corporation set forth 
in its application, as amended, or has been personally delivered to any officer, 
director, employee, or agent of the international banking corporation who is 
physically present in this State. 

(e) An international banking corporation licensed under this Article to carry 
on business in this State as an international bank branch may conduct a 
general banking business, including the right to receive deposits and exercise 
fiduciary powers, through its international bank branch in the same manner 
as banks existing under the laws of this State and under applicable federal law. 

(f) An international banking corporation licensed under this Article to carry 
on business in this State as an international bank agency may conduct a 
general banking business through its international bank agency in the same 
manner as banks existing under the laws of this State, except that no 
international banking corporation shall, through its bank agency, exercise 
fiduciary powers or receive deposits, but may maintain for the account of 
others credit balances incidental to or arising out of the exercise of its lawful 
powers. (1991, c. 679, s. 1.) 


§ 53-232.10. Securities, etc., to be held in this State. 


(a) An international banking corporation licensed under this Article shall 
hold, at its office in this State, currency, bonds, notes, debentures, drafts, bills 
of exchange, or other evidence of indebtedness or other obligations payable in 
the United States or in United States funds or, with the prior approval of the 
Commissioner, in funds freely convertible into United States funds in an 
amount that is not less than one hundred eight percent (108%) of the aggregate 
amount of liabilities of the international banking corporation payable at or 
through its office in this State or as a result of the operations of the 
international bank branch or international bank agency, including acceptan- 
ces, but excluding: 

(1) Accrued expenses; and 

(2) Amounts due and other liabilities to other offices, agencies, or 
branches of and wholly owned, except for a nominal number of 
directors’ shares, subsidiaries of the international banking corpora- 
tion. 

(b) For the purpose of this Article, the Commissioner shall value marketable 
securities at principal amount or market value, whichever is lower, and may 
determine the value of any nonmarketable bond, note, debenture, draft, bill of 
exchange, or other evidence of indebtedness or of any other obligation held by 
or owed to the international banking corporation in this State. In determining 
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the amount of assets for the purpose of computing the above ratio of assets, the 
Commissioner may exclude any particular assets, but may give credit, subject 
to any rules adopted by the Commissioner, to deposits and credit balances with 
unaffiliated banking institutions outside this State if the deposits or credit 
balances are payable in United States funds or in currencies freely convertible 
into United States funds. In no case shall credit given for the deposits and 
credit balances exceed in aggregate amounts any percentage, but not less than 
eight percent (8%), as the Commissioner may from time to time prescribe, of 
the aggregate amount of liabilities of the international banking corporations. 

(c) If, by reason of the existence or the potential occurrence of unusual or 
extraordinary circumstances, the Commissioner considers it necessary or 
desirable for the maintenance of a sound financial condition, for the protection 
of creditors and the public interest, and to maintain public confidence in the 
business of the international bank agency of the international banking 
corporation, the Commissioner may reduce the credit to be given as provided 
in this section for deposits and credit balances with unaffiliated banking 
institutions outside this State and may require the assets to be held in this 
State under this Article with any bank or trust company existing under the 
laws of this State that the international banking corporation designates and 
the Commissioner approves. 

(d) An international bank branch and international bank agency shall file 
any reports with the Commissioner as the Commissioner may require in order 
to determine compliance by the international bank branch or international 
bank agency with this section. (1991, c. 679, s. 1.) 


§ 53-232.11. Financial certification; restrictions on invest- 
ments, loans, and acceptances. 


(a) Before opening an office in this State, and annually thereafter so long as 
a bank office is maintained in this State, an international banking corporation 
licensed under this Article shall certify to the Commissioner the amount of its 
paid-in capital, its surplus, and its undivided profits, each expressed in the 
currency of the country of its incorporation. The dollar equivalent of this 
amount, as determined by the Commissioner, is considered to be the amount of 
its capital, surplus, and undivided profits. 

(b) Purchases and discounts of bills of exchange, bonds, debentures, and 
other obligations and extensions of credit and acceptances by an international 
bank agency within this State are subject to the same limitations as to amount 
in relation to capital, surplus, and undivided profits as are applicable to banks 
organized under the laws of this State. With the prior approval of the 
Commissioner, the capital notes and capital debentures of the international 
banking corporation may be treated as capital in computing the limitations. 
(O91. c.679) Srl.) 


§ 53-232.12. Reports. 


(a) An international banking corporation licensed under this Article shall, 
at the times and in the form prescribed by the Commissioner, make written 
reports in the English language to the Commissioner, under the oath of one of 
its officers, managers, or agents transacting business in this State, showing 
the amount of its assets and liabilities and containing any other matters 
required by the Commissioner. If an international banking corporation fails to 
make a report, as directed by the Commissioner, or if a report contains a false 
statement knowingly made, this is grounds for revocation of the license of the 
international banking corporation. 

(b) G.S. 53-105 shall not apply to international banking corporations. (1991, 
69679, Stel) 
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§ 53-232.13. Dissolution. 


(a) When an international banking corporation licensed to maintain an 
international bank branch or an international bank agency in this State is 
dissolved or its authority or existence is otherwise terminated or canceled in 
the jurisdiction of its incorporation, a certificate of the official responsible for 
records of banking corporations of the jurisdiction of incorporation of the 
international banking corporation attesting to the occurrence of this event or 
a certified copy of an order or decree of a court of the jurisdiction directing the 
dissolution of the international banking corporation or the termination of its 
existence or the cancellation of its authority shall be delivered to the Commis- 
sioner. The filing of the certificate, order, or decree has the same effect as the 
revocation of the international banking corporation’s license as provided in 
G.S. 53-232.9(d). 

(b) An international banking corporation that proposes to terminate the 
operation in this State of an international bank branch, an international bank 
agency, or an international representative office in this State shall comply with 
any procedures as the Commissioner may prescribe by rule to insure an 
orderly cessation of business in a manner that is not harmful to the public 
interest and shall surrender its license to the Commissioner or shall surrender 
its right to maintain an office in this State, as applicable. 

(c) The Commissioner shall continue as agent of the international banking 
corporation upon whom process against it may be served in any action based 
upon any liability or obligation incurred by the international banking corpo- 
ration within this State before the filing of the certificate, order, or decree; and 
the Commissioner shall promptly cause a copy of the process to be mailed by 
registered or certified mail, return receipt requested, to the international 
banking corporation at the post office address specified for this purpose on file 
with the Commissioner’s office.’ (1991, c. 679, s. 1.) 


§ 53-232.14. International representative offices. 


(a) An international banking corporation that does not transact a banking 
business or any part of a banking business in or through an office in this State, 
but maintains an office in this State for other purposes is considered to have an 
international representative office in this State. 

(b) An international representative office located in this State shall register 
with the Commissioner annually on forms prescribed by the Commissioner. 
The registration shall be filed before January 31 of each year, shall be 
accompanied by a registration fee prescribed by regulation, and shall list the 
name of the local representative, the street address of the office, and the nature 
of the business to be transacted in or through the office. 

(c) The Commissioner may review the operations of an international repre- 
sentative office annually or at any greater frequency as is necessary to assure 
that the office does not transact a banking business. 

(d) An international banking corporation desiring to convert its existing 
registered international representative office to a licensed international bank 
branch or licensed international bank agency shall submit to the Commis- 
sioner the application required by G.S. 53-232.8, and is required to meet the 
minimum criteria for licensing of an international bank branch or licensed 
international bank agency under this Article. 

(e) An international representative office may act in a liaison capacity with 
existing and potential customers of an international banking corporation and 
in undertaking these activities may, through its employees or agents, without 
limitation, solicit loans, assemble credit information, make proprietary inspec- 
tions and appraisals, complete loan applications and other preliminary paper- 
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work in preparation for making a loan, but may not solicit or accept deposits. 
No international representative office shall conduct any banking business or 
part of a banking business in this State. (1991, c. 679, s. 1.) 


§ 53-232.15. Rules. 


The Banking Commission may adopt rules necessary to implement this 
Article, (199 Ties 679 8.2 ls) 


§ 53-232.16. Cease and desist. 


Upon a finding that any action of an international banking corporation or its 
international banking agency, international banking branch, or international 
representative office subject to this Article may be in violation of any North 
Carolina banking law, the Commissioner, after a reasonable notice to the 
international banking corporation, international bank agency, international 
bank branch, or international representative office and an opportunity for it to 
be heard, may order it to cease and desist from the action. If the international 
banking corporation, international bank agency, international bank branch, or 
international representative office fails to appeal the decision in accordance 
with G.S. 53-232.17 and continues to engage in the action in violation of the 
Commissioner’s order to cease and desist the action, it is subject to a penalty 
of one thousand dollars ($1,000), to be recovered with costs by the Commis- 
sioner in any court of competent jurisdiction in a civil action prosecuted by the 
Commissioner. This penalty is in addition to and not in lieu of any other law 
applicable to the failure of an international banking corporation, international 
bank agency, international bank branch, or international representative office 
to comply with an order of the Commissioner. 

The clear proceeds of penalties provided for in this section shall be remitted 
to the Civil Penalty and Forfeiture Fund in accordance with G.S. 115C-457.2. 
(1991, c. 679,'s. 1; 1998-215; 5.33.) 


_Effect of Amendments. — The 1998 collected under this section shall be deposited 
amendment, effective October 31, 1998, in the in the General Fund” and added the second 
first paragraph, deleted the former final sen- paragraph. 
tence which read, “All civil money penalties 


§ 53-232.17. Appeal of Commissioner’s decision. 


Any aggrieved party in a proceeding under this Article may, within 30 days 
after final decision of the Commissioner, appeal such decision to the Banking 
Commission. The Banking Commission, within 30 days of receipt of the notice 
of appeal, shall approve, disapprove, or modify the Commissioner’s decision. 
Failure of the Banking Commission to act within 30 days of receipt of notice of 
appeal shall constitute a final decision of the Banking Commission approving 
the decision of the Commissioner. Notwithstanding any other provision of law, 
any aggrieved party to a decision of the Banking Commission shall be entitled 
to an appeal pursuant to G.S. 53-92. (1991, c. 679, s. 1; 1995, c. 129, s. 34.) 
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ARTICLE 19. 
Registration of Mortgage Bankers and Brokers. 


§ 53-233. Title and scope. 


(a) This Article shall be known and cited as the “Registration Requirements 
Act for Certain Makers of Mortgages and Deeds of Trust on Residential Real 
Property”. 

(b) No person, partnership, corporation, banking organization, or other 
entity, shall make or broker a residential mortgage loan as defined in this 
Article, unless either (i) the maker or broker of the mortgage loan is an exempt 
person or organization as defined in G.S. 53-234(6), or (ii) has complied with 
the provisions of this Article. Nothing in this Article shall be construed to apply 
to the purchase of loans or participations in loans or the commitment by an 
entity to fund loans made by registrants or exempt persons or organizations. 
(1987 (Reg. Sess., 1988), c. 1017, s. 1.) 


§ 53-234. Definitions. 


The following definitions apply in this Article: 

(1) “Mortgage loan” means a loan to a natural person or persons made 
primarily for personal, family or household use, primarily secured by 
either a mortgage or a deed of trust on residential real property. 

(2) “Residential real property” means real property located in this State 
upon which there is located or there is to be located one or more single 
family dwellings or dwelling units. 

(3) “Mortgage banker” means a person or entity who or which for 
compensation or gain, either directly or indirectly, advances funds, 
offers to advance funds, or makes a commitment to advance funds to 
an applicant for a mortgage loan. 

(4) “Mortgage broker” means a person or entity in the business of 
soliciting, processing, placing or negotiating mortgage loans for others 
or offering to process, place or negotiate mortgage loans for others. 

(5) “Soliciting, processing, placing or negotiating a mortgage loan” means 
for compensation or gain, either directly or indirectly, accepting or 
offering to accept an application for a mortgage loan, assisting or 
offering to assist in the processing of an application for a mortgage 
loan, soliciting or offering to solicit a mortgage loan on behalf of a 
third party or negotiating or offering to negotiate the terms or 
conditions of a mortgage loan with a lender on behalf of a third party. 

(6) “Exempt person or organization” means: 

(a) Any supervised or any nonsupervised institution, as these terms 
are defined in 24 C.F.R. section 202.2, approved by the United 
States Department of Housing and Urban Development, or any 
lender authorized to engage in business as a bank, a farm credit 
system, life insurance company, savings institution, or credit 
union, under the laws of the United States or the State of North 
Carolina and subsidiaries and affiliates of such lenders, which 
subsidiaries and affiliates are subject to the general supervision 
or regulation of the lender or subject to audit or examination by 
a regulatory body or agency of the United States or the State of 
North Carolina; the entities listed in this ‘sub-subdivision, and 
their officers and employees, are not subject to any of the 
provisions of this Article; or 
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(b) Any licensed real estate agent or broker, who is performing those 
activities subject to the regulation of the North Carolina Real 
Estate Commission. Notwithstanding the above, an exempt per- 
son does not include a real estate agent or broker who receives 
direct compensation or income in connection with the placement 
of a mortgage loan; or 

(c) Any person who, as seller, receives in one calendar year no more 
than ten mortgages, deeds of trust, or other security instruments 
on real estate as security for a purchase money obligation; or 

(d) The North Carolina Housing Finance Agency as established by 
Chapter 122A of the General Statutes and the North Carolina 
Agricultural Finance Authority as established by Chapter 122D 
of the General Statutes; or 

(e) Any agency of the federal government or any state or municipal 
government granting first mortgage loans under specific author- 
ity of the laws of any state or the United States. 

(7) “Registrant” means any person or entity who or which is registered 
pursuant to G.S. 53-236: 

(a) ope engages in the business of making mortgage loans in this 

tate; or 

(b) Which engages in the business of soliciting, processing, placing or 
negotiating mortgage loans for others, or offering to process, place 
or negotiate mortgage loans for others. 

(8) “Commissioner” means the Commissioner of Banks of this State. (1987 
(Reg. Sess., 1988), c. 1017, s. 1; 1989, c. 500, s. 109(f); 1989 (Reg. Sess., 
a €. 1074, S. 32(a), (d); 1995, (85 129, S. 35; 1995 (Reg. Sess., 1996), 
C. : Sioa 


§ 53-235. Registration requirements of mortgage bankers 
and mortgage brokers. 


(a) No mortgage banker, as defined in G.S. 53-234(3), shall engage in the 
business of making mortgage loans without first being registered with the 
Commissioner in accordance with the registration procedure provided in this 
Article and such regulations as may be promulgated by the Commissioner. 

(b) No mortgage broker, as defined in G.S. 53-234(4), shall engage in the 
business of processing, placing or negotiating a mortgage loan or offering to 
process, place or negotiate a mortgage loan in this State without first being 
registered with the Commissioner in accordance with the registration proce- 
dure provided in this Article and such regulations as may be promulgated by 
the Commissioner; provided, however, any person or entity registered as a 
mortgage banker pursuant to subsection (a) of this section shall not be 
required to separately register as a mortgage broker to engage in such activity. 

(c) Notwithstanding subsections (a) and (b) of this section, the registration 
provisions of this Article shall not apply to any exempt persons or entities as 
defined by G.S. 53-234(6). 

(d) Notwithstanding any other provision of law, an affiliate operating in the 
same office or subsidiary operating in the same office of a licensee under the 
North Carolina Consumer Finance Act shall register with the Commissioner in 
accordance with the registration procedures provided in this Article: Provided, 
however, such affiliate or subsidiary shall be exempt from the payment of any 
required fees under this Article. (1987 (Reg. Sess., 1988), c. 1017, s. 1; 1989, c. 
175.8. 125 1995 Ser 129, 6.186) 


§ 53-236. Registration procedures. 


(a) An application to become registered as a mortgage banker or a mortgage 
broker shall be in writing, under oath, and in such form as shall be prescribed 
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by the Commissioner. Such application shall contain the name and complete 
business and residential address or addresses of the applicant, or if the 
applicant is a partnership, association, corporation or other form of business 
organization, the names and complete business and residential addresses of 
each member, director and principal officer thereof. 

(b) The application shall also include an affirmation of financial solvency 
noting such capitalization requirements as may be required by the Commis- 
sioner, and such descriptions of the business activities, financial responsibility, 
educational background and general character and fitness of the applicant as 
may be required by the Commissioner. Such application shall be accompanied 
by a fee, payable to the Commissioner, of five hundred dollars ($500.00). (1987 
(Reg. Sess., 1988), c. 1017, s. 1.) 


§ 53-237. Registration by the Commissioner. 


(a) Upon the filing of an application for registration, if the Commissioner 
finds that the financial responsibility, experience, character, and general 
fitness of the applicant, and of the members thereof if the applicant is a 
partnership or association, and of the officers and directors thereof if the 
applicant is a corporation, are such as to command the confidence of the 
community and to warrant belief that the business will be operated honestly 
and fairly, within the purposes of this Article, he shall thereupon register the 
applicant as a mortgage banker or a mortgage broker, whichever is applicable, 
on a roll maintained for that purpose at the Commission of Banks, and shall 
issue a certificate attesting to such registration. If the Commissioner does not 
so find, he shall not register such applicant, and shall notify the applicant of 
the denial. The Commissioner shall transmit the certificate to the applicant. 

(b) Upon the receipt of such certificate, a mortgage banker or a mortgage 
broker, shall be authorized to engage in the business for which the registration 
certificate was issued. 

(c) Each certificate issued to a registrant shall state the address or ad- 
dresses at which the business is to be conducted and shall state fully the name 
of the registrant, and the date of the registration. A copy of such certificate 
shall be prominently posted in each place of business of the registrant. Such 
certificate shall not be transferable or assignable. (1987 (Reg. Sess., 1988), c. 
1017, s. 1.) 


§ 53-238. Prohibited activities of mortgage bankers and 
mortgage brokers. 


Mortgage bankers and mortgage brokers are prohibited from the following 
activities: 

(1) Misrepresenting the material facts or making false promises likely to 
influence, persuade, or induce an applicant for a mortgage loan or a 
mortgagor to take a mortgage loan, or pursuing a course of misrepre- 
sentation through agents or otherwise; 

(2) Misrepresenting or concealing of material factors, terms or conditions 
of a transaction to which he is a party, pertinent to an applicant for a 
mortgage loan or a mortgagor; | \ 

(3) Failing to disburse funds in accordance with a written commitment or 
agreement to make a mortgage loan; 

(4) Improperly refusing to issue a satisfaction of a mortgage; 

(5) Failing to account for or deliver to any person any personal property 
obtained in connection with a mortgage loan such as money, funds, 
deposit, check, draft, mortgage, or other document, or thing of value, 
which has come into his hands and which is not his property, or which 
he is not in law or equity entitled to retain; 
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(6) Engaging in any transaction, practice, or course of business which is 
not in good faith or fair dealing, or which operates a fraud upon any 
person, in connection with the making of or purchase or sale of any 
mortgage loan. (1987 (Reg. Sess., 1988), c. 1017, s. 1.) 


§ 53-239. Cease and desist; revocation of registration cer- 
tificate. 


(a) Upon the finding that any action of a mortgage banker or a mortgage 
broker may be in violation of this Article, or of any law or regulation of this 
State or of the federal government or any agency thereof, the Commissioner, 
after reasonable notice to the mortgage banker or mortgage broker, and an 
opportunity for the mortgage banker or mortgage broker to be heard, shall 
order it to cease and desist from such action. 

(b) If the mortgage banker or mortgage broker fails to appeal such cease and 
desist order of the Commissioner in accordance with G.S. 53-240 hereof and 
continues to engage in such action in violation of. the Commissioner’s order to 
cease and desist such action, it shall be subject to a penalty of one thousand 
dollars ($1,000) for each such action it takes in violation of the Commissioner’s 
order. The penalty provision of this section shall be in addition to and not in 
lieu of any other provision of law applicable to a mortgage banker or a 
mortgage broker for the mortgage banker or mortgage broker’s failure to 
comply with an order of the Commissioner. 

The clear proceeds of civil penalties provided for in this subsection shall be 
remitted to the Civil Penalty and Forfeiture Fund in accordance with G.S. 
115C-457.2. 

(c) The Commissioner may, upon the finding that a mortgage banker or a 
mortgage broker has engaged in a course of conduct which is in violation of this 
Article, revoke the registration of such mortgage banker or mortgage broker 
temporarily or permanently in the discretion of the Commissioner. 

(d) Nothing in this Article shall limit any statutory or common law right of 
any person to bring any action in any court for any act, or the right of the State 
to punish any person for any violation of any law. (1987 (Reg. Sess., 1988), c. 
1017, s. 1; 1998-215, s. 34.) 


Effect of Amendments. — The 1998 
amendment, effective October 31, 1998, added 
the second paragraph of subsection (b). 


§ 53-240. Appeal of Commissioner’s decision. 


The Banking Commission shall have full authority to review any rule, 
regulation, order, or act of the Commissioner done pursuant to or with respect 
to the provisions of this Article; and any person aggrieved by any such rule, 
regulation, order, or act may appeal to the Banking Commission for review 
upon giving notice in writing within 20 days after such rule, regulation, order, 
or act complained of is adopted, issued, or done. Notwithstanding any other 
provision of law, any aggrieved party to a decision of the Banking Commission 
shall be entitled to an appeal pursuant to G.S. 53-92. (1987 (Reg. Sess., 1988), 
G. WOM Sa koebo Oe, Cte Zo ue aicnd yy 


§ 53-241. Rules and regulations. 


The Banking Commission may adopt such reasonable rules and regulations 
as may be necessary to effectuate the purpose of this Article, to provide for the 
protection of the borrowing public, and to instruct mortgage lenders in 
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porayS this Article. (1987 (Reg. Sess., 1988), c. 1017, s. 1; 1995, c. 129, s. 


§ 53-242. Fees. 


In addition to the initial application for registration fee of five hundred 
dollars ($500.00) required by G.S. 53-236, all registrants shall pay an annual 
ok of two hundred fifty dollars ($250.00). (1987 (Reg. Sess., 1988), c. 1017, s. 


8§ 53-243, 53-244: Reserved for future codification purposes. 


ARTICLE 20. 
Refund Anticipation Loan Act. 


§ 53-245. Title and scope. 


(a) Title. This Article shall be known and cited as the “Refund Anticipation 
Loan Act”. 

(b) Scope. No person may individually or in conjunction or cooperation with 
another person process, receive, or accept for delivery an application for a 
refund anticipation loan or a check in payment of refund anticipation loan 
proceeds or in any other manner facilitate the making of a refund anticipation 
loan unless the person has complied with the provisions of this Article. In 
addition, G.S. 143-3.3 prohibits refund anticipation loans repaid from refunds 
of North Carolina tax. (1989 (Reg. Sess., 1990), c. 881, s. 2.) 


CASE NOTES 


Constitutionality. — This Act does not vio- Inc. v. Graham, 333 N.C. 555, 429 S.H.2d 544, 
late either the Supremacy Clause or the Com- cert. denied, 510 U.S. 946, 114 S. Ct. 388, 126 L. 
merce Clause of the United States Constitu- Ed. 2d 336 (1993). 
tion. North Carolina Ass’n of Elec. Tax Filers, 


§ 53-246. Definitions. 


The following definitions apply in this Article: 

(1) Applicant. A person who applies for registration as a facilitator of 
refund anticipation loans. 

(2) Commission. The State Banking Commission. 

(3) Commissioner. The Commissioner of Banks. 

(4) Creditor. A person who makes a refund anticipation loan. 

(5) pepier A person who receives the proceeds of a refund anticipation 
oan. 

(6) Facilitator. A person who individually or in conjunction or cooperation 
with another person processes, receives, or accepts for delivery an 
application for a refund anticipation loan or a check in payment of 
refund anticipation loan proceeds or in any other manner facilitates 
the making of a refund anticipation loan. 

(7) Person. An individual, a firm, a partnership, an association, a corpo- 
ration, or another entity. 

(8) Refund anticipation loan. A loan that the creditor arranges to be 
repaid directly from the proceeds of the debtor’s income tax refund. 

(9) Refund anticipation loan fee. The charges, fees, or other consideration 
charged or imposed by the creditor or facilitator for the making of a 
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refund anticipation loan. This term does not include any charge, fee, 
or other consideration usually charged or imposed by the facilitator in 
the ordinary course of business for nonloan services, such as fees for 
tax return preparation and fees for electronic filing of tax returns. 

(10) Registrant. A person who is registered as a facilitator of refund 
anticipation loans under this Article. (1989 (Reg. Sess., 1990), c. 881, 
Si 2i) 


§ 53-247. Registration requirement. 


(a) Registration Requirement. No person may individually or in conjunction 
or cooperation with another person process, receive, or accept for delivery an 
application for a refund anticipation loan or a check in payment of refund 
anticipation loan proceeds without first being registered with the Commis- 
sioner in accordance with the registration procedure provided in this Article. 

(b) Criminal Penalty. Violation of this section is a Class 2 misdemeanor, 
which may include a fine of up to two thousand dollars ($2,000). 

(c) Exemption. This section does not apply to a person doing business as a 
bank, savings association, or credit union, under the laws of this State or the 
United States. (1989 (Reg. Sess., 1990), c. 881, s. 2; 1993, c. 539, s. 427; 1994, 
Ex. Sess., c. 24, s. 14(c).) 


§ 53-248. Registration procedure; informal hearing. 


(a) Initial Registration. An application to become registered as a facilitator 
shall be in writing, under oath, and in a form prescribed by the Commissioner. 
The application shall contain all information prescribed by the Commissioner. 
Each application for registration shall be accompanied by a fee, payable to the 
Commissioner, of two hundred fifty dollars ($250.00) for each office where the 
registrant intends to facilitate refund anticipation loans. 

Upon the filing of an application for registration, if the Commissioner finds 
that the responsibility and general fitness of the applicant are such as to 
command the confidence of the community and to warrant belief that the 
business of facilitating refund anticipation loans will be operated within the 
purposes of this Article, the Commissioner shall register the applicant as a 
facilitator of refund anticipation loans and shall issue and transmit to the 
applicant a certificate attesting to the registration. If the Commissioner does 
not so find, he shall not register the applicant and shall notify the applicant of 
the reasons for the denial. 

Upon receipt of a certificate of registration, the applicant is registered under 
this Article and may engage in the business of facilitating refund anticipation 
loans at the offices identified on the application for registration. 

(b) Renewal. Each registration as a facilitator of refund anticipation loans 
shall expire on December 31 following the date it was issued, unless it is 
renewed for the succeeding year. Before the registration expires, the registrant 
may renew the registration by filing with the Commissioner an application for 
renewal in the form and containing all information prescribed by the Commis- 
sioner. Each application for renewal of registration shall be accompanied by a 
fee of one hundred dollars ($100.00) for each office where the registrant intends 
to facilitate refund anticipation loans during the succeeding year. 

Upon the filing of an application for renewal of registration under this 
Article, the Commissioner shall renew the registration unless the Commis- 
sioner determines that the fitness of the registrant or the operations of the 
registrant would not support registration of the registrant under subsection 
(a). If the Commissioner makes such a determination, he shall so notify the 
registrant, stating the reasons for the determination. 
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(c) Display of Certificate. Each registrant shall prominently display a 
certificate issued under this Article in each place of business in the State where 
the registrant facilitates the making of refund anticipation loans. 

(d) Within five days of receipt of the Commissioner’s notice, as required by 
subsections (a) and (b) of this section, the applicant may make written demand 
of the Commissioner for a hearing. The hearing before the Commissioner shall 
be an informal hearing and shall be held with reasonable promptness. (1989 
(Reg. Sess., 1990), c. 881, s. 2; 1995, c. 129, s. 39.) 


§ 53-249. Filing and posting of loan fees; disclosures. 


(a) Filing of Fee Schedule. On or before January 2 of each year, each 
registrant shall file with the Commissioner a schedule of the refund anticipa- 
tion loan fees for refund anticipation loans to be facilitated by the registrant 
during the succeeding year. Immediately upon learning of any change in the 
refund anticipation loan fee for that year, the registrant shall file an amend- 
ment with the Commissioner setting out the change. Filing is effective upon 
receipt by the Commissioner. 

(b) Notice of Unconscionable Fee. If the Commissioner finds that a refund 
anticipation loan fee filed pursuant to subsection (a) is unconscionable, he shall 
notify the registrant that (i) in his opinion the fee is unconscionable and (ii) the 
consequences of charging a refund anticipation loan fee in an amount that the 
Commissioner has notified the registrant is unconscionable include liability to 
the debtor for three times the amount of that fee and possible revocation of 
registration as a facilitator after notice and a hearing. 

(c) Posting of Fee Schedule. Every registrant shall prominently display at 
each office where the registrant is facilitating refund anticipation loans a 
schedule showing the current refund anticipation loan fees for refund antici- 
pation loans facilitated at the office and the current electronic filing fees for the 
electronic filing of the taxpayer’s tax return. Every registrant shall also 
prominently display on each fee schedule a statement to the effect that the 
taxpayer may have the tax return filed electronically without also obtaining a 
refund anticipation loan. No registrant may facilitate a refund anticipation 
loan unless (i) the schedule required by this subsection is displayed and (ii) the 
refund anticipation loan fee actually charged is the same as the fee displayed 
on the schedule and the fee filed with the Commissioner pursuant to subsec- 
tion (a). 

(d) Disclosures. At the time a debtor applies for a refund anticipation loan, 
the registrant shall disclose to the debtor on a form separate from the 
application: 

(1) The fee for the loan. 

(2) The fee for electronic filing of a tax return. 

(3) The time within which the proceeds of the loan will be paid to the 
debtor if the loan is approved. 

(4) That the debtor is responsible for repayment of the loan and related 
fees in the event the tax refund is not paid or is not paid in full. 

(5) The availability of electronic filing of the taxpayer’s tax return, along 
with the average time announced by the appropriate taxing authority 
within which a taxpayer can expect to receive a refund if the 
taxpayer’s return is filed electronically and the taxpayer does not 
obtain a refund anticipation loan. | 

(6) Examples of the annual percentage rates, as defined by the Truth In 
Lending Act, 15 U.S.C. § 1607 and 12 C.F.R. Section 226.22, for 
refund anticipation loans of five hundred dollars ($500.00), seven 
hundred fifty dollars ($750.00), one thousand dollars ($1,000), one 
thousand five hundred dollars ($1,500), two thousand dollars ($2,000), 
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and three thousand dollars ($3,000). Regardless of disclosures of the 
annual percentage rate required by the Truth In Lending Act, if the 
debtor is required to establish or maintain a deposit account with the 
creditor for receipt of the debtor’s tax refund to offset the amount 
owed on the loan, the maturity of the loan for the purpose of 
determining the annual percentage rate disclosure under this section 
shall be assumed to be the estimated date when the tax refund will be 
deposited in the debtor’s account. (1989 (Reg. Sess., 1990), c. 881, s. 2.) 


§ 53-250. Prohibited activities. 


A facilitator of a refund anticipation loan may not engage in any of the 
following activities: 

(1) Misrepresenting a material factor or condition of a refund anticipation 
loan. 

(2) Failing to arrange for a refund anticipation loan promptly after the 
debtor applies for the loan. 

(3) Engaging in any transaction, practice, or course of business that 
operates a fraud upon any person in connection with a refund 
anticipation loan. 

(4) Facilitating a refund anticipation loan for which the refund anticipa- 
tion loan fee is (i) different from the fee posted or the fee filed with the 
Commissioner or (ii) in an amount that the Commissioner has notified 
the facilitator is unconscionable. 

(5) Directly or’indirectly arranging for payment of any portion of the 
refund anticipation loan for check cashing, credit insurance, or any 
other good or service unrelated to (i) preparing and filing tax returns 
or (ii) facilitating refund anticipation loans. 

(6) Arranging for a creditor to take a security interest in any property of 
the debtor other than the proceeds of the debtor’s tax refund to secure 
payment of the loan. (1989 (Reg. Sess., 1990), c. 881, s. 2.) 


§ 53-251. Cease and desist; revocation of registration; pen- 
alties. 


(a) Cease and Desist Order. Upon the finding that any action of a registrant 
may be in violation of this Article or that the registrant has engaged in an 
unfair or deceptive act or practice, the Commissioner shall give reasonable 
notice to the registrant of the suspected violation or unfair or deceptive act or 
practice, and an opportunity for the registrant to be heard. If, following the 
hearing, the Commissioner finds that an action of the registrant is in violation 
of this Article or that the registrant has engaged in an unfair or deceptive act 
or practice, the Commissioner shall order the registrant to cease and desist 
from the action. 

If the registrant fails to appeal a cease and desist order of the Commissioner 
in accordance with G.S. 53-252 and continues to engage in an action in 
violation of the Commissioner’s order to cease and desist from the action, the 
registrant shall be subject to a penalty of one thousand dollars ($1,000) for 
each action it takes in violation of the Commissioner’s order. 

The clear proceeds of penalties provided for in this subsection shall be 
remitted to the Civil Penalty and Forfeiture Fund in accordance with G.S. 
115C-457.2. 

(b) Revocation of Registration. After notice and hearing, and upon the 
finding that a registrant has (i) engaged in a course of conduct that is in 
violation of this Article or (ii) continued to engage in an action in violation of 
a cease and desist order of the Commissioner that has not been stayed upon 
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application of the registrant, the Commissioner may revoke the registration of 
the registrant temporarily or permanently in the discretion of the Commis- 
sioner. 

(c) Civil Penalties. Except in the case of a refund anticipation loan that is 
not approved by the creditor, a facilitator who fails to deliver to the debtor the 
proceeds of a refund anticipation loan within 48 hours after the time period 
promised by the facilitator when the debtor applied for the loan shall pay to the 
debtor an amount equal to the refund anticipation loan fee. A facilitator who 
engages in an activity prohibited under G.S. 53-250 in connection with a 
refund anticipation loan is liable to the debtor for damages of three times the 
amount of the refund anticipation loan fee or other unauthorized charge plus 
a reasonable attorney’s fee. (1989 (Reg. Sess., 1990), c. 881, s. 2; 1998-215, s. 
35.) 


Effect of Amendments. — The 1998 
amendment, effective October 31, 1998, added 
the last paragraph of subsection (a). 


§ 53-252. Appeal of Commissioner’s decision. 


The Commission shall have full authority to review any rule, regulation, 
order, or act of the Commissioner done pursuant to or with respect to the 
provisions of this Article; and any person aggrieved by any such rule, 
regulation, order, or act may appeal to the Commission for review upon giving 
notice in writing within 20 days after such rule, regulation, order, or act 
complained of is adopted, issued, or done. Notwithstanding any other provision 
of law, any aggrieved party to a decision of the Banking Commission shall be 
entitled to an appeal pursuant to G.S. 53-92. (1989 (Reg. Sess., 1990), c. 881, 
s. 2; 1995, c. 129, s. 40.) 


§ 53-253. Rules; enforcement. 


The Banking Commission may adopt reasonable rules as necessary to 
effectuate the purpose of this Article, to provide for the protection of the 
borrowing public, and to assist registrants in interpreting this Article. In order 
to enforce this Article, the Commissioner may make investigations, subpoena 
witnesses, require audits and reports, and conduct hearings regarding possible 
violations of its provisions. (1989 (Reg. Sess., 1990), c. 881, s. 2; 1995, c. 129, s. 
41.) 


§ 53-254. Exemption. 


This Article does not apply to a person who does not deal directly with 
debtors but who acts solely as an intermediary by processing or transmitting, 
electronically or otherwise, tax or credit information or by preparing for a 
facilitator refund anticipation loan checks to be delivered by the facilitator to 
the debtor. (1989 (Reg. Sess., 1990), c. 881, s. 2.) 


ARTICLE 21. 
Reverse Mortgages. 


§ 53-255. Title. 


This Article shall be known and may be cited as the Reverse Mortgage Act. 
(1991, c..546, s. 1; 1995, c. 115, s. 1.) 
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§ 53-256. Purpose. 


It is the intent of the General Assembly that reverse mortgage loans be 
available so that elderly homeowners may use the equity in their homes to 
meet their financial needs. The General Assembly recognizes that there may be 
restrictions and requirements governing traditional mortgage transactions 
that should not apply to reverse mortgages. The purpose of this Article is to 
authorize reverse mortgage transactions and to clarify other provisions of 
North Carolina law that might otherwise apply to reverse mortgage loans, and 
to provide protection for elderly homeowners who enter into reverse mortgage 
transactions. (1991, c. 546, s. 1; 1995, c. 115, s. 1.) 


§ 53-257. Definitions. 


The following definitions apply in this Article: 

(1) Authorized lender or lender. — The North Carolina Housing Finance 
Agency, any lender authorized to engage in business as a bank, 
savings institution, or credit union under the laws of this State or of 
the United States, or any other person, firm, or corporation authorized 
to make reverse mortgage loans by the Commissioner of Banks. 

(2) Borrower. — A natural person 62 years of age or older who occupies 
and owns, in fee simple individually, or with another borrower as 
tenants by the entireties or as joint tenants with right of survivorship, 
an interest in residential real property securing a reverse mortgage 
loan, and who borrows money under a reverse mortgage loan. 

(3) Commissioner. — The Commissioner of Banks of this State. 

(4) Counselor. — An individual who has completed a training curriculum 
on reverse mortgage counseling provided or approved by the North 
Carolina Housing Finance Agency and whose name is maintained on 
the Commissioner’s list of approved reverse mortgage counselors. 

(5) Outstanding balance. — The current net amount of money owed by the 
borrower to the lender, calculated in accordance with G.S. 53-262(b), 
whether or not the sum is suspended under the terms of the reverse 
mortgage loan agreement or is immediately due and payable. 

(6) Reverse mortgage loan or loan. — A loan for a definite or indefinite 
term (i) secured by a first mortgage or first deed of trust on the 
principal residence of the mortgagor, (ii) the proceeds of which are 
disbursed to the mortgagor in one or more lump sums, or in equal or 
unequal installments, either directly by the lender or the lender’s 
agent, and (ili) that requires no repayment until a future time, upon 
the earliest occurrence of one or more events specified in the reverse 
mortgage loan contract. 

(7) Shared appreciation. — An agreement by the lender and the borrower 
that, in addition to the principal and any interest accruing on the 
outstanding balance of a reverse mortgage loan, the lender may 
collect an additional amount equal to a percentage of the increase in 
the value of the property from the date of origination of the loan to the 
date of loan repayment. 

(7a) Shared value. — An agreement by the lender and the borrower that, 
in addition to the principal and any interest accruing on the outstand- 
ing balance of a reverse mortgage loan, the lender may collect an 
additional amount equal to a percentage of the value of the property 
at the time of loan repayment. 

(8) Total annual percentage rate. — The annual average rate of interest, 
which provides the total amount owed at loan maturity when this rate 
is applied to the loan advances, excluding closing costs not paid to 
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third parties, over the term of the reverse mortgage loan. (1991, c. 
546)s. SPA1995) Clb isn 1s 1998-1165 Ss 3.) 


Effect of Amendments. — The 1998  dateof origination of the loan to the date of loan 
amendment, effective October 1, 1998, and ap- repayment” for “any net appreciated value of 
plicable to contracts for loans entered into on or the property during the term of the reverse 
after that date, inserted “the principal and” mortgage loan” at the end of subdivision (7); 
preceding “any interest,” and substituted “the and added subdivision (7a). 
increase in the value of the property from the 


§ 53-258. Authority and procedures governing reverse 
mortgage loans. 


(a) No person, firm, or corporation shall engage in the business of making 
reverse mortgage loans without first being approved as an authorized lender 
by the Commissioner, unless the lender is the North Carolina Housing Finance 
Agency, or is a bank, savings institution, or credit union authorized to do 
business under the laws of this State or authorized to do business under the 
laws of the United States and chartered to do business in this State. 

(b) An application for authorization to make reverse mortgage loans shall be 
in writing to the Commissioner and in the form prescribed by the Commis- 
sioner. The application shall contain the name and complete business address 
or addresses of the applicant. The application shall also include affirmation of 
financial solvency and all capitalization requirements that are required by the 
Commissioner. The application shall be accompanied by a nonrefundable fee, 
payable to the Commissioner, of five hundred dollars ($500.00). 

(c) The North Carolina Housing Finance Agency, and any bank, savings 
institution, or credit union that is not required to obtain authorization to make 
reverse mortgage loans under subsection (a) of this section, shall, prior to 
making any reverse mortgage loan, notify the Commissioner of its intent to 
make reverse mortgage loans. This notification shall be made on a form 
prescribed by the Commissioner and shall contain all information required by 
the Commissioner. 

(d) The Commissioner shall, upon determination that a lender should be 
authorized to make reverse mortgage loans, issue notice of this authority to the 
lender. The authority to issue reverse mortgage loans is valid for the period of 
time specified by the Commissioner. A lender to whom a notice of authority is 
issued shall display the notice prominently in any and all offices of the lender 
that make reverse mortgage loans. Authorizations issued under this section 
are nontransferable and subject to an annual fee of two hundred fifty dollars 
($250.00). (1991, c. 546, s. 1; 1995, c. 115, s. 1.) 


§ 53-259. Application of rules. 


In addition to the provisions of this Article, authorized lenders shall comply 
with rules adopted by the Commissioner that are reasonable and necessary to» 
effectuate the purposes of this Article and to protect the public interest. 
Provided, however, that provisions in Chapters 24 or 45 of the General 
Statutes and the rules adopted under those Chapters that conflict with this 
Article shall not apply to reverse mortgage transactions Sonepat by this 
Article. (1991, c: 546, s. 1; 1995, c. 115, s. 1.) 


§ 53-260. Interest. 


Notwithstanding any other provisions of law to the contrary, the parties to a 
reverse mortgage loan may contract for the payment of interest at a rate 
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agreed to by the parties. Interest shall be deferred until the earliest occurrence 
of one or more events specified in the reverse mortgage loan contract. Payment 
of interest on deferred interest shall be as agreed upon by the parties to the 
contract. The parties may agree that the deferred interest may be added to the 
outstanding balance of the loan. The Commissioner may determine that the 
total annual percentage rate is excessive. If the Commissioner determines the 
total annual percentage rate to be excessive, that determination shall be 
included in the information provided to counselors under G.S. 53-264(a)(7), 
and to applicants for reverse mortgage loans under G.S. 53-264(b). (1991, c. 
546,.8. 171 99p5c... Lip. s.. .) 


§ 53-261. Taxes, insurance, and assessments. 


A reverse mortgage loan contract may provide that it is the primary 
obligation of the borrower to pay all property taxes, insurance premiums, and 
assessments in a timely manner, and that the failure of the borrower to make 
these payments and to provide evidence of payment to the lender may 
constitute grounds for default of the loan. A reverse mortgage loan contract 
shall state that if a borrower fails to pay property taxes, insurance premiums, 
or assessments, the lender may choose, at the lender’s option, to pay the 
amounts due, charge them to the reverse mortgage loan, and recalculate 
regularly scheduled payments under the loan to account for the increased 
outstanding loan balance. (1991, c. 546, s. 1; 1995, c. 115, s. 1.) 


§ 53-262. Renegotiation of loan; calculation of outstand- 
ing balance; prepayment. 


(a) If a reverse mortgage loan contract allows for a change in the payments 
or payment options, the lender may charge a reasonable fee when payments 
are recalculated. 

(b) The outstanding loan balance shall be calculated by adding the current 
totals of items described in subdivisions (1) through (4) below, and subtracting 
the current totals of all reverse mortgage loan payments made by the borrower 
to the lender: 

(1) The sum of all disbursements made by the lender to the borrower, or 
to another party on the borrower’s behalf. 

(2) All taxes, assessments, insurance premiums, and other similar 
charges paid to date by the lender under G.S. 53-261 and not 
reimbursed by the borrower within 60 days of the date payment was 
made by the lender. 

(3) All actual closing costs the borrower has deferred, if a deferral 
provision is contained in the loan agreement. 

(4) The total accrued interest to date. 

(c) Prepayment of the reverse mortgage loan, in whole or part, shall be 
permitted without penalty at any time during the term of the loan. (1991, c. 
546, s:-1;,1995;:c. 115, s; 1:) 


§ 53-263. Limits on borrowers’ liability. 


(a) When a reverse mortgage loan becomes due, if the borrower mortgaged 
one hundred percent (100%) of the full value of the house then the amount 
owed by the borrower shall not be greater than (i) the fair market value of the 
house, minus sale costs, or (ii) the outstanding balance of the loan, whichever 
amount is less. 

(b) If the borrower mortgaged less than one hundred percent (100%) of the 
full value of the house, the amount owed by the borrower shall not be greater 
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than (i) the outstanding balance of the loan, or (ii) the percentage of the fair 
TEALEeL value, minus sale costs, as provided in the contract, whichever amount 
is less. 

(c) The lender shall enforce the debt only through the sale of the property 
and shall not obtain a deficiency judgment against the borrower. (1991, c. 546, 
Baste tO9 a ucuslboy Suvls) 


§ 53-264. Disclosures of loan terms. 


(a) On forms prescribed by the Commissioner, all authorized lenders shall 
provide all of the following information to the Commissioner for dissemination 
to all counselors who provide counseling to prospective reverse mortgage 
borrowers: 

(1) The borrower’s rights, obligations, and remedies with respect to the 
borrower’s temporary absence from the home, late payments by the 
lender, and payment default by the lender. 

(2) Conditions or events that require the borrower to repay the loan 
obligation. 

(3) The right of the borrower to mortgage less than the full value of the 
home, if permitted by the reverse mortgage loan contract. 

(4) The projected total annual percentage rate applicable under various 
loan terms and appreciation rates and interest rates applicable at 
sample ages of borrowers. 

(5) Standard closing costs. 

(6) All service fees to be charged during the term of the loan. 

(7) Other information required by the Commissioner. 

(8) Information relating to contracts for shared appreciation or shared 
value, as required by G.S. 53-270.1. 

(b) Within 10 business days after application is made by a borrower, but not 
less than 20 business days before closing of the loan, lenders shall provide 
applicants with the same information required in subsection (a) of this section, 
shall inform applicants that reverse mortgage counseling is required before the 
loan can be closed, and shall provide the names and addresses of counselors 
listed with the Commissioner’s office. (1991, c. 546, s. 1; 1995, c. 115, s. 1; 
1998-116, s. 4.) 


Effect of Amendments. — The 1998 plicable to contracts for loans entered into on or 
amendment, effective October 1, 1998, and ap- after that date, added subdivision (a)(8). 


§ 53-265. Information required of lender. 


(a) At the closing of the reverse mortgage loan, the lender shall provide to 
the borrower the name of the lender’s employee or agent who has been 
designated specifically to respond to inquiries concerning reverse mortgage 
loans. This information shall be provided by the lender to the borrower at least 
annually, and whenever the information concerning the designated employee 
or agent changes. 

(b) On an annual basis and when the loan becomes due, the lender shall 
issue to the borrower, without charge, a statement of account regarding the 
activity of the mortgage for the preceding calendar year, or for the period since 
the last statement of account was provided. The statement shall include all of 
the following information for the preceding year: | 

(1) The outstanding balance of the loan at the beginning of the statement 
period. 

(2) Disbursements to the borrower. 

(3) The total amount of interest added to the outstanding balance of the 
loan. 
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(4) Any property taxes, insurance premiums, or assessments paid by the 
lender. 

(5) Payments made to the lender. 

(6) The total mortgage balance owed to date. 

(7) The remaining amount available to the borrower in reverse mortgage 
loans wherein proceeds have been reserved to be disbursed in one or 
more lump sum amounts. (1991, c. 546, s. 1; 1995, c. 115, s. 1.) 


§ 53-266. Effects of lender’s default. 


(a) A lender’s failure to make loan advances to the borrower under the 
reverse mortgage loan contract shall be deemed the lender’s default of the 
contract. Upon the lender’s default, the lender shall forfeit any right to collect 
interest or service charges under the contract. The lender’s right to recovery at 
loan maturity shall be limited to the outstanding balance as of the date of 
default, minus all interest. Lenders may also be subject to other default 
penalties established by the Commissioner. 

(b) Subsection (a) of this section shall not apply if the lender has previously 
declared the borrower in default under G.S. 53-267, or if the lender makes the 
required loan advance within the time stated in the mortgage contract or 
within 30 days of receipt of notice from the borrower that the loan advance was 
not received. (1991, c. 546, s. 1; 1995, c. 115, s. 1.) 


§ 53-267. Repayment upon borrower’s default. 


A reverse mortgage loan contract may provide for a borrower’s default, 
thereby triggering early repayment of the loan, based only upon one or more of 
the following terms and conditions: 

(1) The borrower fails to maintain the residence as required by the 
contract. 
(2) The borrower sells or otherwise conveys title to the home to a third 


party. 

(3) The borrower dies and the home is not the principal residence of the 
surviving borrower. 

(4) The home is not the principal residence of at least one of the borrowers 
a a period of 12 consecutive months for reasons of physical or mental 
illness. 

(5) For reasons other than physical or mental illness, the home ceases to 
be the principal residence of the borrower for a period of 180 
consecutive days and is not the principal residence of another bor- 
rower under the loan, without prior written permission from the 
lender. 

(6) The borrower fails to pay property taxes, insurance premiums, and 
assessments under G.S. 53-261. (1991, c. 546, s. 1; 1995, c. 115, s. 1.) 


§ 53-268. Time for initiation of foreclosure. 


When a borrower’s obligation to repay the reverse mortgage loan is triggered 
under G.S. 53-267, in addition to all rights conferred upon owners and 
borrowers under Chapter 45 of the General Statutes, the lender must give the 
borrower not less than 90 days’ notice of its intent to initiate foreclosure 
proceedings. If the contract so provides, interest will continue to accrue during 
the 90-day period. (1991, c. 546, s. 1; 1995, c. 115, s. 1.) 


§ 53-269. Counseling provisions. 


(a) The North Carolina Housing Finance Agency shall adopt rules governing 
the training of counselors and necessary standards for counselor training and 
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shall establish reasonable fees for training. The North Carolina Housing 
Finance Agency shall forward the names of all persons satisfying counselor 
training requirements to the Commissioner. 

(b) The Commissioner shall maintain a list of counselors who have satisfied 
training requirements and shall periodically provide an up-to-date copy of the 
list to all authorized lenders. 

(c) The Commissioner shall provide to all counselors who have satisfied 
training requirements information provided to the Commissioner by autho- 
rized lenders under G.S. 53-265. (1991, c. 546, s. 1; 1995, c. 115, s. 1.) 


§ 53-270. Prohibited acts. 


Reverse mortgage lenders are prohibited from engaging in any of the 
following acts in connection with the making, servicing, or collecting of a 
reverse mortgage loan: 

(1) Misrepresenting material facts, making false promises, or engaging in 
a course of misrepresentation through agents or otherwise. 

(2) Failing to disburse funds in accordance with the terms of the reverse 
mortgage loan contract or other written commitment. 

(3) Improperly refusing to issue a satisfaction of a mortgage. 

(4) Engaging in any action or practice that is unfair or deceptive, or that 
operates a fraud on any person. 

(5) Contracting for or receiving shared appreciation or shared value, 
except as provided in G.S. 53-270.1. 

(6) Closing a reverse mortgage loan without receiving certification from a 
person who is certified as a reverse mortgage counselor by the State 
that the borrower has received counseling on the advisability of a 
reverse mortgage loan and the various types of reverse mortgage 
loans and the availability of other financial options and resources for 
the borrower, as well as potential tax consequences. 

(7) Failing to comply with this Article. (1991, c. 546, s. 1; 1995, c. 115, s. 
1; 1998-116, s. 1.) 


Effect of Amendments. — The 1998 as provided in G.S. 53-270.1” following “appre- 
amendment, effective October 1, 1998, and ap-__ ciation” at the end of subdivision (5); and re- 
plicable to contracts for loans entered into onor wrote subdivision (6), 
after that date, added “or shared value, except 


§ 53-270.1. So ace for shared appreciation or shared 
value. 


(a) Alender and a borrower may agree, in writing, that in addition to the 
principal and any interest accruing on the outstanding balance of a reverse 
mortgage loan, the lender may receive: 

(1) Shared appreciation if it is in an amount not exceeding ten percent 
(10%) of the increase in the value of the property from the date of 
origination of the reverse mortgage loan to the ate of loan repay- 
ment; or 

(2) Shared value if it is in an amount not exceeding ten percent (10%) of 
the value of the property at the time of repayment of the reverse 
mortgage loan; and 

(3) The shared appreciation or shared value is paid in conjunction with a 
loan that: 

a. Is outstanding for 24 months or longer; and 

b. Either (i) is guaranteed or insured by an agency of the federal 
government, or (ii) has been originated under a reverse mortgage 
program approved by the Federal National Mortgage Association, 
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the Government National Mortgage Association, or the Federal 
Home Loan Mortgage Corporation, provided the loan is sold to 
one of those agencies or enterprises within 90 days of loan closing, 
or (iii) has been originated under a reverse mortgage program of 
a person, firm, or corporation approved as an authorized lender 
by the Commissioner; and 

c. Provides that the borrower receives additional economic benefit in 
exchange for paying the shared appreciation or shared value, 
including, but not limited to, larger monthly payments or a larger 
line of credit. The specific nature of the economic benefit shall be 
provided to the Commissioner with the other information about 
the reverse mortgage program required under G.S. 53-264 for 
dissemination to the reverse mortgage counselors; and 

d. At least 14 days prior to closing, the borrower receives a disclosure 
that explains the additional costs and benefits of shared appreci- 
ation or shared value and compares those costs and benefits with 
a comparable loan without shared appreciation or shared value. 
These costs and benefits shall also be included in the information 
required under G.S. 53-264. 

(b) Under subdivisions (a)(1) and (2) of this section, in determining the 
value of the property at the time of origination of the reverse mortgage loan 
and at the time of repayment, if repayment is not in conjunction with the sale 
of the property, the lender and the borrower shall have the right to obtain an 
appraisal from an appraiser licensed or certified in accordance with G.S. 
93E-1-6. If the appraisals differ, and the parties cannot agree on a value, an 
average of the appraisals shall determine the value. If the borrower does not 
desire an appraisal, the lender may obtain an appraisal, which shall be 
controlling. Notwithstanding the foregoing, the parties may agree in writing to 
waive these requirements and agree upon the value of the property. 

(c) If repayment is made in conjunction with the sale of the property, the 
actual and reasonable costs of sale shall be deducted from the value of the 
property prior to the calculation of the amount of shared appreciation or 
shared value. (1998-116, s. 2.) 


Editor’s Note. — Session Laws 1998-116, s. and applicable to contracts for loans entered 
5, made this section effective October 1, 1998, into on or after that date. 


§ 53-271. Commissioner’s authority to enforce; penalties. 


(a) The Commissioner shall adopt rules necessary to implement and enforce 
the provisions of this Article. Upon finding probable cause to believe that an 
authorized lender is in violation of this Article, or of any law or any rule or 
regulation of this State, the United States, or an agency of the State or the 
United States, the Commissioner shall, after affording reasonable notice and 
opportunity to be heard to the lender, order the lender to cease and desist from 
the violation. 

(b) If a lender fails to comply with or appeal the Commissioner’s cease and 
desist order, the lender shall be subject to a civil penalty of one thousand 
dollars ($1, 000) for each violation that is the subject of the cease and desist 
order. The penalty imposed under this section shall be in addition to and not 
in lieu of penalties available under any other provision of law applicable to a 
reverse mortgage lender. 

(c) Upon a finding that a reverse mortgage lender has violated this Article, 
the Commissioner may revoke, temporarily or permanently, the authority of 
the lender to make reverse mortgage loans. 

(d) A person damaged by a lender’s actions may file an action in civil court 
to recover actual and punitive damages. Attorneys’ fees shall be awarded to a 
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prevailing borrower. Nothing in this Article shall limit any statutory or 
common law right of a person to bring an action in court for any act, nor shall 
this Article limit the right of the State to punish a person for the violation of 
any law. (1991, c. 546, s. 1; 1995, c. 115, s. 1.) 


§ 53-272. Appeals. 


The Banking Commission shall have full authority to review any rule, 
regulation, order, or act of the Commissioner done pursuant to or with respect 
to the provisions of this Article; and any person aggrieved by any such rule, 
regulation, order, or act may appeal to the Commission for review upon giving 
notice in writing within 20 days after such rule, regulation, order, or act 
complained of is adopted, issued, or done. Notwithstanding any other provision 
of law, any aggrieved party to a decision of the Banking Commission shall be 
pe to an ani pursuant to G.S. 53-92. (1991, c. 546, s. 1; 1995, c. 115, s. 

cw 129y8242: 


§§ 53-273, 53-274: Reserved for future codification purposes. 


ARTICLE 22. 
Check-Cashing Businesses. 


§ 53-275. Definitions. 


As used in this Article, unless the context clearly requires otherwise, the 
term: 

(1) “Cashing” means providing currency for payment instruments, but 
does not include the bona fide sale or exchange of travelers checks and 
foreign denomination payment instruments. 

(2) “Check-cashing service” means any person or entity engaged in the 
business of cashing checks, drafts, or money orders for a fee, service 
charge, or other consideration. 

(3) “Commission” means the State Banking Commission. 

(4) “Commissioner” means the Commissioner of Banks. 

(5) “Licensee” means a person or entity licensed to engage in a check- 
cashing business under this Article. 

(6) “Person” means an individual, partnership, association, or corpora- 
tion. (1997-391, s. 1.) : 


Legal Periodicals. — For 1997 legislative 
survey, see 20 Campbell L. Rev. 401. 


§ 53-276. License required. 


No person or other entity may engage in the business of cashing checks, 
drafts, or money orders for consideration without first obtaining a license 
under this Article. No person or other entity providing a check-cashing service 
may avoid the requirements of this Article by providing a check or other 
currency equivalent instead of currency when cashing payment instruments. 
(1997-391, s. 1.) | 
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§ 53-277. Exemptions. 


(a) This Article shall not apply to: 

(1) A bank, savings institution, credit union, or farm credit system 
organized under the laws of the United States or any state; and 

(2) Any person or entity principally engaged in the bona fide retail sale of 
goods or services, who either as an incident to or independently of a 
retail sale or service and not holding itself out to be a check-cashing 
service, from time to time cashes checks, drafts, or money orders for a 
fee or other consideration, where not more than two dollars ($2.00) is 
charged for the service. 

(b) A person licensed under Article 16 of this Chapter (Money Transmitters 
Act) is exempt from G.S. 53-276, 53-278, 53-279, and 53-284, but is deemed a 
licensee for purposes of the remaining provisions of this Article. This exemp- 
tion does not apply to an agent of a person licensed under Article 16 of this 
Chapter. (1997-391, s. 1.) 


§ 53-278. Application for license; investigation; applica- 
tion fee. 


(a) An application for licensure under this Article shall be in writing, under 
oath, and on a form prescribed by the Commissioner. The application shall set 
forth all of the following: 

(1) The name and address of the applicant. 

(2) Ifthe applicant is a firm or partnership, the name and address of each 
member of the firm or partnership. 

(3) If the applicant is a corporation, the name and address of each officer, 
director, registered agent, and principal. 

(4) The addresses of the locations of the business to be licensed. 

(5) Other information concerning the financial responsibility, background 
experience, and activities of the applicant and its members, officers, 
directors, and principals as the Commissioner requires. 

(b) The Commissioner may make such investigations as the Commissioner 
deems necessary to determine if the applicant has complied with all applicable 
provisions of this Article and State and federal law. 

(c) The application shall be accompanied by payment of a two hundred fifty 
dollar ($250.00) application fee and a five hundred dollar ($500.00) investiga- 
tion fee. These fees are not refundable or abatable, but, if the license is 
granted, payment of the application fee shall satisfy the fee requirement for 
the first license year or remaining part thereof. 

(d) Licenses shall expire annually and may be renewed upon payment of a 
license fee of two hundred fifty dollars ($250.00) plus a fifty dollar ($50.00) fee 
for each branch location certificate issued under a license. (1997-391, s. 1.) 


§ 53-279. Liquid assets required; other qualifications; de- 
nial of license; hearing. 


(a) Every licensee and applicant shall have and maintain liquid assets of at 
least fifty thousand dollars ($50,000) per licensee. 

(b) Upon the filing and investigation of an application, and compliance by 
the applicant with G.S. 53-278, and this section, the Commissioner shall issue 
and deliver to the applicant the license applied for to engage in business under 
this Article at the locations specified in the application, provided that the 
Commissioner finds that the financial responsibility, character, reputation, 
experience, and general fitness of the applicant and its members, officers, 
directors, and principals are such as to warrant belief that the business will be 
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operated efficiently and fairly, in the public interest, and in accordance with 
law. If the Commissioner fails to make such findings, no license shall be issued, 
and the Commissioner shall notify the applicant of the denial and the reasons 
therefor. The applicant shall be entitled to an informal hearing on the denial 
provided the applicant requests the hearing in writing within 30 days after the 
Commissioner has mailed the notice required under this subsection to the 
applicant. In the event of a hearing, which shall be held in the offices of the 
Commissioner of Banks in Raleigh, the Commissioner shall reconsider the 
application and, after hearing, issue a written order granting or denying the 
application. (1997-391, s. 1.) 


§ 53-280. Maximum fees for service; fees posted; endorse- 
ment of checks cashed. 


(a) Notwithstanding any other provision of law, no check-cashing business 
licensed under this Article shall directly or indirectly charge or collect fees or 
other consideration for check-cashing services in excess of the following: 

(1) Three percent (3%) of the face amount of the check or five dollars 
($5.00), whichever is greater, for checks issued by the federal govern- 
ment, State government, or any agency of the State or federal 
government, or any county or municipality of this State. 

(2) Ten percent (10%) of the face amount of the check or five dollars 
($5.00), whichever is greater, for personal checks. 

- (3) Five percent (5%) of the face amount of the check or five dollars 

($5.00), whichever is greater, for all other checks, or for money orders. 

(b) A licensee may not advance monies on the security of any check unless 
the account from which the check being presented is drawn is legitimate, open, 
and active. Except as provided by G.S. 53-281(a), any licensee who cashes a 
check for a fee shall deposit the check not later than three business days from 
the date the check is cashed. 

(c) A licensee shall ensure that in every location conducting business under 
a license issued under this Article, there is conspicuously posted and at all 
times displayed a notice stating the fees charged for cashing checks, drafts, 
and money orders. A licensee shall further ensure that notice of the fees 
currently charged at every location shall be filed with the Commissioner. 

(d) A licensee shall endorse every check, draft, or money order presented by 
the licensee for payment in the name of the licensee. (1997-391, s. 1.) 


§ 53-281. (Expires July 31, 2001) Postdated or delayed 
deposit checks. 


(a) A licensee may defer the deposit of a personal check cashed for a 
customer for up to 31 days pursuant to the provisions of this section. 

(b) The face amount of any postdated or delayed deposit check cashed 
pursuant to this section shall not exceed three hundred dollars ($300.00). 

(c) Each postdated or delayed deposit check cashed by a licensee shall be 
documented by a written agreement that has been signed by the customer and 
the licensee. The written agreement shall contain a statement of the total 
amount of any fees charged, expressed both as a dollar amount and as an 
effective annual percentage rate (APR). The written agreement shall authorize 
the licensee to defer deposit of the personal check until a specific date not later 
than 31 days from the date the check is cashed. 

(d) A licensee shall not directly or indirectly charge any fee or other 
consideration for cashing a postdated or delayed deposit check in excess of 
fifteen per cent (15%) of the face amount of the check. 
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§ 53-281 has a delayed expiration date. See notes for date. 


(e) No check cashed under the provisions of this section shall be repaid by 
the proceeds of another check cashed by the same licensee or any affiliate of the 
licensee. A licensee shall not, for any consideration, renew or otherwise extend 
any postdated or delayed check or withhold such check from deposit for any 
period beyond the time set forth in the written agreement with the customer. 


(1997-391, s. 1.) 


Editor’s Note. — Session Laws 1997-391, s. 
3, provides that the provisions of this section 
shall expire on July 31, 2001. 

Session Laws 1997-391, s. 2, provides that 
the Commissioner of Banks shall report to the 
2001 General Assembly on the practices of 
licensees with regard to checks cashed pursu- 
ant to the provisions of this section, including 
any evidence as to consumer complaints, unfair 


or deceptive trade practices, and the frequency 
of repeat use by individuals of postdated or 
delayed deposit checks, and that it is the inten- 
tion of the General Assembly that the sunset 
contained in s. 3 of that act, which provides that 
this section shall expire on July 31, 2001, be 
repealed if there is no evidence of excessive 
complaints or unfair and deceptive trade prac- 
tices. 


§ 53-282. Record keeping; receipt requirements. 


(a) Every person required to be licensed under this Article shall maintain in 
its offices such books, accounts, and records as the Commissioner may 
reasonably require. The books, accounts, and records shall be maintained 
separate from any other business in which the person is engaged, and shall be 
retained for a period prescribed by the Commissioner. 

(b) The licensee shall ensure that each customer cashing a check shall be 
provided a receipt showing the name or trade name of the licensee, the 
transaction date, amount of the check, and the fee charged. 

(c) The Commissioner may examine the books, accounts, and records in 
order to determine whether the person is complying with this Article and rules 
adopted pursuant thereto. The cost of the examination shall be paid by the 
licensee and shall be determined by applying the hourly rate for special 
examinations adopted by the State Banking Commission by regulation. 
(1997-391, s. 1.) 


§ 53-283. Prohibited practices. 


No person required to be licensed under this Article shall do any of the 
following: 

(1) Charge fees in excess of those authorized under this Article. 

(2) Engage in the business of making loans of money, or extensions of 
credit, or discounting notes, bills of exchange, items, or other evi- 
dences of debt; or accepting deposits or bailments of money or items, 
except as expressly provided by G.S. 53-281. 

(3) Use or cause to be published or disseminated any advertising commu- 
nication which contains any false, misleading, or deceptive statement 
or representation. 

(4) Conduct business at premises or locations other than locations li- 
censed by the Commissioner. 

(5) Engage in unfair, deceptive, or fraudulent practices. 

(6) Cash a check, draft, or money order made payable to a payee other 
than a natural person unless the licensee has previously obtained 
appropriate documentation from the executive entity of the payee 
clearly indicating the authority of the natural person or persons 
cashing the check, draft, or money order on behalf of the payee. 
(1997-391, s. 1.) 


651 


$53-284 CH. 53. BANKS $53-289 


§ 53-284. Suspension and revocation of license; grounds; 
procedure. 


(a) The Commissioner may suspend or revoke any license or licenses issued 
pursuant to this Article if, after notice and opportunity for hearing, the 
Commissioner issues written findings that the licensee has engaged in any of 
the following conduct: 

(1) Violated this Article or applicable State or federal law or rules. 

(2) Mage false statement on the application for a license under this 

rticle. 

(3) Refused to permit investigation by the Commissioner authorized 
under this Article. 

(4) Failed to comply with an order of the Commissioner. 

(5) Demonstrated incompetency or untrustworthiness to engage in the 
business of check cashing. 

(6) Been convicted of a felony or misdemeanor involving fraud, misrepre- 
sentation, or deceit. 

(b) The Commissioner may not suspend or revoke any license issued under 
this Article unless the licensee has been given notice and opportunity for 
eons ae aay ien with Article 3A of Chapter 150B of the General Statutes. 

- ese. 1: 


§ 53-285. Cease and desist orders. 


If the Commissioner determines that a person required to be licensed under 
this Article has violated this Article or rules adopted pursuant to it, then the 
Commissioner may, upon notice and opportunity for hearing in accordance 
with Article 3A of Chapter 150B of the General Statutes, order the person to 
cease and desist from the violations and to comply with this Article. The 
Commissioner may enforce compliance with an order issued pursuant to this 
section by the imposition and collection of civil penalties authorized under this 
Article. (1997-391, s. 1.) 


§ 53-286. Civil penalties and restitution. 


The Commissioner may order and impose civil penalties upon any person 
required to be licensed under this Article for violations of this Article or rules 
adopted thereunder. Civil penalties shall not exceed one thousand dollars 
($1,000) per violation. All civil money penalties collected under this Article 
shall be paid to the county school fund. The Commissioner may also order 
repayment of unlawful or excessive fees charged to customers. (1997-391, s. 1.) 


§ 53-287. Criminal penalties. 


A violation of G.S. 53-276 by a person required to obtain a license under this 
Article is a Class I felony. Each transaction involving the unlawful cashing of 
a check, draft, or money order constitutes a separate offense. (1997-391, s. 1.) 


§ 53-288. Commissioner to adopt rules. 


The Commissioner may adopt rules necessary to carry out the purposes of 
this Article, to provide for the protection of the public, and to assist licensees 
in interpreting and complying with this Article. (1997-391, s. 1.) 


§ 53-289. Commission may review rules, orders, or acts by 
Commissioner. 


The Commission shall have full authority to review any rule, regulation, 
order, or act of the Commissioner done pursuant to or with respect to the 
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provisions of this Article, and any person aggrieved by any such rule, 
regulation, order, or act may appeal to the Commission for review upon giving 
notice in writing within 20 days after such rule, regulation, order, or act 
complained of is adopted, issued, or done. (1997-391, s. 1.) 


§§ 53-290 through 53-294: Reserved for future codification purposes. 


ARTICLE 238. 
Continuity Of Contract Under European Monetary Union. 


§ 53-295. Definitions. 


The following definitions shall apply in this Article: 

(1) Euro. — The currency of participating member states of the European 
Union that adopt a single currency in accordance with the Treaty on 
European Union dated February 7, 1992. 

(2) European Currency Unit (ECU). — The currency as defined in the 
European Council regulation number 3320/94. 

(3) Introduction of the Euro. — The implementation of economic and 
monetary union of member states of the European Union in accor- 
dance with the Treaty on European Union dated February 7, 1992. 
(1999-312, s. 1.) 


Editor’s Note. — Session Laws 1999-312, s. applicable to contracts entered into or issued 
2, made this article effective July 15, 1999, and __ before, on, or after that date. 


§ 53-296. Continuity of contract. 


(a) If a subject of medium of payment of a contract, security, or instrument 
is a currency that has been substituted or replaced by the euro, the euro shall 
be a commercially reasonable substitute and substantial equivalent that may 
either be used in determining the value of that currency, or tendered at the 
conversion rate specified in and otherwise calculated in accordance with the 
regulations adopted by the Council of the European Union. 

(b) If a subject or medium of payment of a contract, security, or instrument 
is the ECU, the euro will be a commercially reasonable substitute and 
substantial equivalent that may be either used in determining the value of 
that currency, or tendered at the conversion rate specified in and otherwise 
calculated in accordance with the regulations adopted by the Council of the 
European Union. 

(c) Performance of any of the obligations described in subsection (a) or (b) 
may be made in the currencies originally designated in the contract, security, 
or instrument, so long as the currencies remain legal tender, or in euro, but not 
in any other currency, whether or not the currency has been substituted or 
replaced by the euro, or is a currency that is considered a denomination of the 
euro and has a fixed conversion rate with respect to the euro. (1999-312, s. 1.) 


§ 53-297. Effect of currency substitution on performance. 


None of the following shall have the effect of discharging or excusing 
performance under any contract, security, or instrument, or give a party the 
right unilaterally to alter or terminate any contract, security, or instrument: 

(1) Introduction of the euro. 
(2) Tender of euros in connection with any obligation in compliance with 
G.S. 53-296. 


653 


§$53-298 CH. 53. BANKS $53-300 


(3) Detsmaneaan of the value of any obligation in compliance with G.S. 
53-296. 

(4) Calculation or determination of the subject or medium of payment of 
a contract, security, or instrument with reference to an interest rate or 
other basis that has been substituted or replaced due to the introduc- 
tion of the euro and that is a commercially reasonable substitute and 
substantial equivalent. (1999-312, s. 1.) 


§ 53-298. References to ECU in contracts. 


(a) References to the ECU in a contract, security, or other instrument that 
also refers in substance to the definition of the ECU as set forth in G.S. 53-295 
shall be replaced by references to the euro at a rate of one euro to one ECU. 

(b) References to the ECU in a contract, security, or instrument without a 
definition as set forth in G.S. 53-295 shall be presumed, rebuttable by proof of 
the contrary intention of the parties, to be references to the currency basket 
that is from time to time used as the unit of account of the European 
community. (1999-312, s. 1.) 


§ 53-299. Application. 


Notwithstanding any other law, this Article shall apply to all contracts, 
securities, and instruments, including contracts with respect to commercial 
transactions. (1999-312, s. 1.) 


§ 53-300. No application to other currency alteration. 


In circumstances of currency alteration other than the introduction of the 
euro, this Article shall not be interpreted as creating any negative inference or 
negative presumption regarding the validity or enforceability of contracts, 
securities, or instruments denominated in whole or in part in a currency 
affected by that alteration. (1999-312, s. 1.) 
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Chapter 53A. 


Business Development Corporations and North Carolina 
Capital Resource Corporations. 


Article 1. Sec. 
Business Development Corporations. 53A736., Leg slative findings and purpose. 
538A-37. Definitions. 
[Repealed or Reserved.] 53A-38. Incorporation authorized. 
S 53A-39. Purpose. 
ec. 
53A-1 through 53A-19. [Repealed.] 53A-40. Corporate name. 
53A-41. Governing law. 
Article 2. 53A-42. Powers. 
North Carolina Capital Resource 53A-43. Primary investments. 
Corporations. 538A-44. Prohibited investments. 
[Expired.] 53A-45. Board of directors. 
53A-46. [Repealed.] 
53A-20 through 53A-34. [Expired.] 53A-47. Charter void unless business begun; 
; Article void unless corporation or- 
Article 3. ganized. 
North Carolina Enterprise Corporations. 
53A-35. Short title. 
ARTICLE 1. 


Business Development Corporations. 


§§ 53A-1 through 53A-19: Repealed by Session Laws 1995, c. 46, s. 1. 


Editor’s Note. — Section 53A-19 had been 
reserved for future codification purposes. 


ARTICLE 2. 


North Carolina Capital Resource Corporations. 


8§ 53A-20 through 53A-34: Expired. 


Editor’s Note. — Section 53A-34 of this 
Article provided, inter alia, that if no corpora- 
tion was organized pursuant to this Article at 
the expiration of three years after July 1, 1987, 
the Article would expire on that date. According 
to information from the Secretary of State’s 


office and the Commissioner of Banks, no cor- 
poration was formed under this Article as of 
July 1, 1990; therefore, the Revisor of Statutes 
has directed that this Article be set out as 
expired, effective July 1, 1990. 


ARTICLE 3. 


North Carolina Enterprise Corporations. 


§ 53A-35. Short title. 


This Article shall be known and may be cited as the North Carolina 
Enterprise Corporation Act. (1987 (Reg. Sess., 1988), c. 882, s. 1.) 
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§ 53A-36. Legislative findings and purpose. 


(a) The General Assembly finds and declares that there exists in the State 
of North Carolina a serious shortage of mezzanine finance capital and credit 
available for investment in rural areas in the State. This shortage of mezza- 
nine finance capital and credit is severe throughout the rural areas of the 
State, has persisted for a number of years, and constitutes a grave threat to the 
welfare and prosperity of all residents of the State. 

(b) The General Assembly finds and declares further that private enterprise 
and existing federal and State governmental programs have not adequately 
alleviated the severe shortage of mezzanine finance capital and credit avail- 
able for investments in rural areas in the State. 

(c) The General Assembly finds and declares that it is a matter of grave 
a es necessity that North Carolina Enterprise Corporations be authorized to 

e created and to be empowered to alleviate these severe shortages of 
mezzanine finance capital and credit for investment in rural areas of the State. 
North Carolina Enterprise Corporations shall help eliminate barriers to rural 
economic development by providing mezzanine finance capital and credit, and 
other types of financing as appropriate, to businesses in rural areas that have 
been unable to obtain sufficient financing through traditional financial insti- 
tutions. (1987 (Reg. Sess., 1988), c. 882, s. 1.) 


§ 53A-37. Definitions. 


The following definitions apply in this Article: 

(1) Business. A corporation, partnership, association, or sole proprietor- 
ship operated for profit. 

(2) Equity security. Common stock, preferred stock, an interest in a 
partnership, subordinated debt, or a warrant that is convertible into, 
or entitles the holder to receive upon its exercise, common stock, 
preferred stock, or an interest in a partnership. 

(3) Mezzanine finance. An investment in the equity securities or subordi- 
nated debt of a Qualified North Carolina Business. 

(4) Qualified North Carolina Business. A business whose headquarters 
and principal business operations are located in North Carolina and 
which, together with its affiliates on a consolidated basis, had gross 
income during the immediately preceding fiscal year, determined in 
accordance with generally accepted accounting principles without 
taking into account extraordinary items, of less than forty million 
dollars ($40,000,000). 

(5) Rural areas. Any county in North Carolina which does not include 
within its boundaries a city, as defined by G.S. 160A-1(2), with a 
population greater than one percent (1%) of the population of North 
Carolina. 

(6) Security. A security as defined in G.S. 78A-2(11). 

(7) Subordinated debt. Indebtedness that is or will be subordinated to 
other indebtedness of the issuer. Subordinated debt may be convert- 
ible into common stock, preferred stock, or an interest in a partner- 
ship. 

(8) Traditional Financial Institutions. Corporations or associations char- 
tered under Chapters 53 or 54B of the General Statutes. (1987 (Reg. 
Sess., 1988), c. 882, s. 1.) 


§ 53A-38. Incorporation authorized. 


(a) One or more persons, a majority of whom are residents of this State, may, 
by filing a certificate of incorporation as provided in subsection (b), incorporate 
a North Carolina Enterprise Corporation under the provisions of this Article. 
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(b) Persons who wish to associate themselves for the purpose of establishing 
a North Carolina Enterprise Corporation shall file a certificate of incorporation 
with the Secretary of State. The certificate shall be in accordance with G.S. 
55-7. (1987 (Reg. Sess., 1988), c. 882, s. 1.) 


Editor’s Note. — Chapter 55, including - s. 1. As to articles of incorporation, see now 
§ 55-7, referred to herein, was rewritten effec- § 55-2-02. 
tive July 1, 1990, by Session Laws 1989, c. 265, 


§ 53A-39. Purpose. 


The purpose of a North Carolina Enterprise Corporation shall be to promote, 
stimulate, develop, and advance economic prosperity and stimulate job cre- 
ation in North Carolina’s rural areas primarily through mezzanine finance 
investments in Qualified North Carolina Businesses. To stimulate develop- 
ment broadly across the State, a North Carolina Enterprise Corporation, to the 
maximum extent feasible consistent with sound business practices, will make 
mezzanine financing and other types of financing available to small businesses 
and to businesses located throughout all the rural areas of North Carolina. 
(1987 (Reg. Sess., 1988), c. 882, s. 1.) 


§ 53A-40. Corporate name. 


The name of the corporation shall include the words “North Carolina 
Enterprise Corporation”. (1987 (Reg. Sess., 1988), c. 882, s. 1.) 


§ 53A-41. Governing law. 


Except as otherwise provided in this Article, a North Carolina Enterprise 
Corporation shall be governed by Chapter 55 of the General Statutes. (1987 
(Reg. Sess., 1988), c. 882, s. 1.) 


§ 53A-42. Powers. 


A North Carolina Enterprise Corporation created under this Article shall 
have all the powers conferred on business corporations by Chapter 55 of the 
General Statutes. (1987 (Reg. Sess., 1988), c. 882, s. 1.) 


§ 53A-43. Primary investments. 


The primary investments of a North Carolina Enterprise Corporation shall 
be in Qualified North Carolina Businesses that have significant potential to 
create jobs and diversify and stabilize the economy of rural areas of this State. 
(1987 (Reg. Sess., 1988), c. 882, s. 1.) 


§ 53A-44. Prohibited investments. 


Investments by a North Carolina Enterprise Corporation shall not be made 
in any business unless the business can demonstrate to the satisfaction of the 
North Carolina Enterprise Corporation that the business cannot obtain 
sufficient financing through traditional financial institutions. (1987 (Reg. 
Sess., 1988), c. 882, s. 1.) 


§ 53A-45. Board of directors. 


The business and affairs of a North Carolina Enterprise Corporation shall be 
managed and conducted by a board of directors and by such officers and agents 
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as the corporation by it bylaws shall authorize. The initial board of directors 
shall be those listed in the Articles of Incorporation. At the initial shareholders 
meeting, and thereafter annually, the voting common stock shareholders shall 
elect a board of directors comprised of not less than thirteen (13) members in 
accordance with the following conditions: 

(1) Not less than five (5) members who are employed by the North 
Carolina banks that invest in the common stock of the North Carolina 
Enterprise Corporation; 

(2) Not less than five (5) members who are representatives of North 
Carolina savings and loans, insurance companies, utility companies, 
endowment funds, public investors, private businesses, private indi- 
viduals, or others that invest in the common stock of the North 
Carolina Enterprise Corporation; : 

(3) Not less than two (2) members who are the representatives of 
appropriate public interests, which persons shall not be employed by 
any bank, entity, or person that owns common stock of the North 
Carolina Enterprise Corporation; 

(4) One member who is the President or the Chief Executive Officer of the 
North Carolina Enterprise Corporation. (1987 (Reg. Sess., 1988), c. 
882, s. 1.) 


§ 53A-46: Repealed by Session Laws 1996, Second Extra Session, c. 14, s. 8. 


§ 53A-47. Charter void unless business begun; Article void 
unless corporation organized. 


If a corporation organized pursuant to this Article fails to begin business 
within three years after the effective date of its charter then its charter is void. 
If, at the expiration of three years after July 1, 1988, no corporation has been 
organized pursuant to this Article, then on that date this Article shall expire. 
(1987 (Reg. Sess., 1988), c. 882, s. 1.) 
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Chapter 53B. 


Financial Privacy Act. 


Sec. Sec. 

53B-1. Short title. 53B-7. Customer challenge. 

53B-2. Definitions. 53B-8. Disclosure of financial records. 

53B-3. Public policy. 53B-9. Duty of financial institutions; fee; limi- 
53B-4. Access to financial setae tation of liability. 

53B-5. Service on customer certification. 

53B-6. Delayed notice. Oe iain vioilals bak 


§ 58B-1. Short title. 


This act may be cited as the North Carolina Financial Privacy Act. (1985 
(Reg. Sess., 1986), c. 1002, s. 1.) 


§ 53B-2. Definitions. 


As used in this Chapter, unless the context otherwise requires, the term: 


(1) 


(2) 


(3) 


(4) 


(5) 


(6) 


“Customer” means a person who has transacted business with a 
financial institution or has used the services offered by a financial 
institution. 

“Financial institution” means a banking corporation, trust company, 
savings and loan association, credit union, or other entity principally 
engaged in the business of lending money or receiving or soliciting 
money on deposit. 

“Financial record” means an original of, a copy of, or information 
derived from, a record held by a financial institution pertaining to a 
customer’s relationship with the financial institution and identified 
with or identifiable with the customer. 

“Government authority” means an agency or department of the State 
or of any of its political subdivisions, including any officer, employee, 
or agent thereof. 

“Government inquiry” means a lawful investigation by a government 
agency or official proceeding inquiring into a violation of, or failure to 
comply with, any criminal or civil statute, law, or rule. 

“Supervisory agency” means a State agency or department having the 
statutory authority to examine the financial condition or business 
operation of a financial institution. (1985 (Reg. Sess., 1986), c. 1002, s. 
1.) 


OPINIONS OF ATTORNEY GENERAL 


“Customer.” — A person whose name has 
been used without his knowledge or consent in 
opening an account for unlawful purposes, who 
has transacted no business through the ac- 
count, and who has not used the services of the 
financial institution in connection with the ac- 
count is not a “customer” of the institution 
within the meaning of this chapter. See opinion 
of Attorney General to Ms. Mary Claire 


McNaught, Public Safety Attorney, 59 N.C.A.G. 
4 (1989). 

A person who has opened an account at a 
financial institution in a fictitious name or the 
name of another person is a “customer” within 
the meaning of the Financial Privacy Act. See 
opinion of Attorney General to Ms. Mary C. 
McNaught, Public Safety Attorney, City of Win- 
ston-Salem, 59 N.C.A.G. 4 (1989). 
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§ 53B-3. Public policy. 


It is the policy of this State that financial records should be treated as 
confidential and that no financial institution may provide to any government 
authority and no government authority may have access to any financial 
records except in accordance with the provisions of this Chapter. (1985 (Reg. 
Sess., 1986), c. 1002, s. 1.) 


OPINIONS OF ATTORNEY GENERAL 


There are no exceptions to the public 
policy expressed in this section. Any 
agency or institution which gains or provides 
access to records except in conformity with this 
Chapter is subject to the substantial penalties 
provided for in § 53B-10. See opinion of Attor- 
ney General to Ms. Mary Claire McNaught, 
Public Safety Attorney, 59 N.C.A.G. 4 (1989). 

The provisions of the Financial Privacy 
Act apply when worthless checks are is- 
sued on an account opened in a false or 
fictitious name and result in a loss to the 
financial institution in which the account was 
opened. See opinion of Attorney General to Ms. 
Mary C. McNaught, Public Safety Attorney, 
City of Winston-Salem, 59 N.C.A.G. 4 (1989). 

The notice procedures of the Financial Pri- 
vacy Act are to be followed when there is strong 


reason to believe that the account in question 
has been opened in a false or fictitious name. 
See opinion of Attorney General to Ms. Mary C. 
McNaught, Public Safety Attorney, City of Win- 
ston-Salem, 59 N.C.A.G. 4 (1989). 

The fact that a financial institution is 
the victim of a crime or sustains a loss 
through an account held in a false or fictitious 
name by one of its customers does not waive the 
provisions of this Chapter. The Chapter pro- 
vides the exclusive means by which a financial 
institution may give a government authority 
access to a customer’s financial records or by 
which a government authority may obtain ac- 
cess to such records. See opinion of Attorney 
General to Ms. Mary Claire McNaught, Public 
Safety Attorney, 59 N.C.A.G. 4 (1989). 


§ 53B-4. Access to financial records. 


Notwithstanding any other provision of law, no government authority may 
have access to a customer’s financial record held by a financial institution 
unless the financial record is described with reasonable specificity and access 
is sought pursuant to: 

(1) Customer authorization that meets the requirements of the Right to 
Financial Privacy Act § 1104, 12 U.S.C. § 3404, provided, however, a 
customer authorization received by a State agency or a county 
department of social services for the purpose of determining eligibility 
for the programs of public assistance under Chapter 108A of the 
General Statutes, or for purposes of a government inquiry concerning 
these same programs of public assistance, cannot be revoked and shall 
remain valid for 12 months unless a shorter period is specified in the 
authorization, or a customer authorization that is given by a licensed 
attorney with respect to an account in which the attorney holds funds 
as a fiduciary; 

(2) Authorization under G.S. 105-251, 105-251.1, or 105-258; 

(3) Search warrant as provided in Article 11 of Chapter 15A of the General 
Statutes; 

(4) Statutory authority of a supervisory agency to examine or have access 
to financial records in the exercise of its supervisory, regulatory, or 
monetary functions with respect to a financial institution; | 

(5) The authority granted under G.S. 116B-72 and G.S. 116B-75; 

(6) Examination and review by the State Auditor or his authorized 
representative under G.S. 147-64.6(c)(9) or G.S. 147-64.7(a); 

(7) Request by a government authority authorized to buy and sell student 
loan notes under Article 23 of Chapter 116 of the General Statutes for 
financial records relating to insured student loans; 
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(8) Pending litigation to which the government authority and the cus- 
tomer are parties; 

(9) Subpoena or court order in connection with a grand jury proceeding; 

(10) A writ of execution under Article 28 of Chapter 1 of the General 
Statutes; or 

(11) Other court order or administrative or judicial subpoena authorized 
by law if the requirements of G.S. 53B-5 are met. 

As used in this section, the term “reasonable specificity” means that degree 
of specificity reasonable under all the circumstances, and, with respect to 
requests under G.S. 116B-72 and G.S. 116B-75, may include designation by 
general type or class. (1985 (Reg. Sess., 1986), c. 1002, s. 1; 1999-460, s. 11.) 


Editor’s Note. — Session Laws 1999-460, s. 
13, contains a severability clause. 

Effect of Amendments. — Session Laws 
1999-460, s. 11, effective January 1, 2000, and 
applicable to property existing on or after that 
date, substituted “G.S. 116B-72 and G.S. 116B- 


75” for “G.S. 116B-39” in subdivision (5); in- 
serted “G.S.” preceding “147-64.7(a)” in subdi- 
vision (6); and, in the last paragraph, inserted 
“with respect to requests under G.S. 116B-72 
and G.S. 116B-75” and deleted “as authorized 
in G.S. 116B-39” following “class.” 


OPINIONS OF ATTORNEY GENERAL 


The provisions of the Financial Privacy 
Act apply when worthless checks are is- 
sued on an account opened in a false or 
fictitious name and result in a loss to the 
financial institution in which the account was 
opened. See opinion of Attorney General to Ms. 
Mary C. McNaught, Public Safety Attorney, 
City of Winston-Salem, 59 N.C.A.G. 4 (1989). 

The notice procedures of the Financial Pri- 
vacy Act are to be followed when there is strong 
reason to believe that the account in question 
has been opened in a false or fictitious name. 
See opinion of Attorney General to Ms. Mary C. 
McNaught, Public Safety Attorney, City of Win- 
ston-Salem, 59 N.C.A.G. 4 (1989). 

“Customer.” — A person who has opened an 
account at a financial institution in a fictitious 
name or the name of another person is a “cus- 
tomer” within the meaning of the Financial 
Privacy Act. See opinion of Attorney General to 
Ms. Mary C. McNaught, Public Safety Attorney, 
City of Winston-Salem, 59 N.C.A.G. 4 (1989). 

The notice specified in § 53B-5(3) must 
be served pursuant to the provisions of that 


section or of § 53B-6 on every customer whose 
financial records are sought to be accessed by 
an agency or department of the State or any of 
its political subdivisions through a court order 
or administrative or judicial subpoena autho- 
rized under subdivision (11) of this section. This 
Chapter creates no exception for a customer 
who has opened an account in a false or ficti- 
tious name. See opinion of Attorney General to 
Ms. Mary Claire McNaught, Public Safety At- 
torney, 59 N.C.A.G. 4 (1989). 

The fact that a financial institution is 
the victim of a crime or sustains a loss 
through an account held in a false or fictitious 
name by one of its customers does not waive the 
provisions of this Chapter. The Chapter pro- 
vides the exclusive means by which a financial 
institution may give a government authority 
access to a customer’s financial records or by 
which a government authority may obtain ac- 
cess to such records. See opinion of Attorney 
General to Ms. Mary Claire McNaught, Public 
Safety Attorney, 59 N.C.A.G. 4 (1989). 


§ 53B-5. Service on customer certification. 


A government authority may have access to a customer’s financial record 


pursuant to G.S. 53B-4(11) only if: 


(1) The court order or subpoena describes with reasonable specificity the 
financial record to which access is sought; 

(2) Acopy of the court order or subpoena has been served on the customer 
pursuant to G.S. 1A-1, Rule 4 G) of the N.C. Rules of Civil Procedure 
or by certified mail to the customer’s last known address and the court 
order or subpoena states the name of the government authority 
seeking access to the financial record and the purpose for which access 


is sought; 


661 


§53B-6 


CH. 53B. FINANCIAL PRIVACY ACT $53B-6 


(3) The following notice has been served on the customer pursuant to G.S. 


1A-1, Rule 4 (j) of the N.C. Rules of Civil Procedure or by certified mail 
to the customer’s last known address together with the court order or 
subpoena: ; 
“Records or information held by the financial institution named in 
the attached process are being sought by government authority in 
accordance with the North Carolina Financial Privacy Act. You may 
have rights under the act to challenge access to the records or 
information. You must, however, act within 10 days from the date this 
notice was served on you to make a challenge in court or the records 
or information will be made available. You may wish to employ an 


attorney to represent you and protect your rights.”; 

(4) The customer has not challenged the court order or subpoena within 
10 days after service by certified mail which is presumed to be 
received three days from mailing; 

(5) The government authority has certified in writing to the financial 
institution that it has complied with the applicable provisions of this 
Chapter. (1985 (Reg. Sess., 1986), c. 1002, s. 1; 1995, c. 222, s. 1.) 


OPINIONS OF ATTORNEY GENERAL 


The provisions of the Financial Privacy 
Act apply when worthless checks are is- 
sued on an account opened in a false or 
fictitious name and result in a loss to the 
financial institution in which the account was 
opened. See opinion of Attorney General to Ms. 
Mary C. McNaught, Public Safety Attorney, 
City of Winston-Salem, 59 N.C.A.G. 4 (1989). 

The notice procedures of the Financial Pri- 
vacy Act are to be followed when there is strong 
reason to believe that the account in question 
has been opened in a false or fictitious name. 
See opinion of Attorney General to Ms. Mary C. 
McNaught, Public Safety Attorney, City of Win- 
ston-Salem, 59 N.C.A.G. 4 (1989). 

“Customer.” — A person who has opened an 
account at a financial institution in a fictitious 
name or the name of another person is a “cus- 
tomer” within the meaning of the Financial 
Privacy Act. See opinion of Attorney General to 
Ms. Mary C. McNaught, Public Safety Attorney, 
City of Winston-Salem, 59 N.C.A.G. 4 (1989). 

The notice specified in subdivision (3) of 
this section must be served pursuant to the 


§ 53B-6. Delayed notice. 


provisions thereof or of § 53B-6 on every cus- 
tomer whose financial records are sought to be 
accessed by an agency or department of the 
State or any of its political subdivisions 
through a court order or administrative or 
judicial subpoena authorized under § 53B- 
4(11). This Chapter creates no exception for a 
customer who has opened an account in a false 
or fictitious name. See opinion of Attorney Gen- 
eral to Ms. Mary Claire McNaught, Public 
Safety Attorney, 59 N.C.A.G. 4 (1989). 

The fact that a financial institution is 
the victim of a crime or sustains a loss 
through an account held in a false or fictitious 
name by one of its customers does not waive the 
provisions of this Chapter. The Chapter pro- 
vides the exclusive means by which a financial 
institution may give a government authority 
access to a customer’s financial records or by 
which a government authority may obtain ac- 
cess to such records. See opinion of Attorney 
General to Ms. Mary Claire McNaught, Public 
Safety Attorney, 59 N.C.A.G. 4 (1989). 


Upon application of a government authority, a superior court judge may 
order that the customer notice required by G.S. 53B-5 be delayed if the court 


finds there is reason to believe that: 


(1) The financial record to which access is sought is relevant to a 
legitimate government inquiry; and 


(2) Notice to the customer will: 


a. Endanger life or physical safety of any person; 

b. Result in flight from prosecution; 

c. Lead to intimidation of a witness; 

d. Result in destruction of or tampering with evidence; or 
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e. Otherwise seriously jeopardize the government inquiry or an 
official proceeding or investigation. 
A court order granting delay of notice to a customer under this section shall set 
out the specific facts supporting its findings, specify the period of delay, and 
direct that the government authority shall serve on the customer at the end of 
that period a copy of the court order or subpoena and a notice that the records 
have been furnished. (1985 (Reg. Sess., 1986), c. 1002, s. 1.) 


OPINIONS OF ATTORNEY GENERAL 


The notice specified in § 53B-5(3) must 
be served pursuant to the provisions of that 
section or of this section on every customer 
whose financial records are sought to be ac- 
cessed by an agency or department of the State 
or any of its political subdivisions through a 
court order or administrative or judicial sub- 
poena authorized under § 53B-4(11). This 
Chapter creates no exception for a customer 
who has opened an account in a false or ficti- 
tious name. See opinion of Attorney General to 
Ms. Mary Claire McNaught, Public Safety At- 


The fact that a financial institution is 
the victim of a crime or sustains a loss 
through an account held in a false or fictitious 
name by one of its customers does not waive the 
provisions of this Chapter. The Chapter pro- 
vides the exclusive means by which a financial 
institution may give a government authority 
access to a customer’s financial records or by 
which a government authority may obtain ac- 
cess to such records. See opinion of Attorney 
General to Ms. Mary Claire McNaught, Public 
Safety Attorney, 59 N.C.A.G. 4 (1989). 


torney, 59 N.C.A.G. 4 (1989). 


§ 53B-7. Customer challenge. 


(a) Within 10 days after service of a court order or subpoena under this 
Chapter a customer may apply to the superior court of the county in which he 
resides for an order quashing or modifying the court order or subpoena. The 
customer shall deliver or mail a copy of the application to the government 
authority and the financial institution named in the court order or subpoena. 
The superior court shall grant or deny the application within 10 days after it 
is filed. 

(b) Nothing in this Chapter affects the right of a financial institution to 
challenge a request for financial records by a government authority under 
existing law. (1985 (Reg. Sess., 1986), c. 1002, s. 1.) 


§ 538B-8. Disclosure of financial records. 


No financial institution or its officer, employee, or agent may disclose a 
customer’s financial record to a government authority except as provided in 
this Chapter. This section does not prohibit a financial institution from giving 
notice of or disclosing a financial record to a government authority, as defined 
in G.S. 538B-2(4), to the same extent as is authorized with respect to federal 
government authorities in the Right to Financial Privacy Act § 11038(d), 12 
U.S.C. § 3403(d). Nothing in this section shall prohibit a financial institution 
or its officer, employee or agent from disclosing, or require the disclosure of, the 
name, address, and existence of an account of any customer to a government 
authority that makes a written request stating the reason for the request. 
Nothing in this Chapter shall prohibit a financial institution or its officer, 
employee, or agent from notifying a government authority that the financial 
institution or its officer, employee, or agent has information that may be 
relevant to a possible violation of law or regulation. The information shall be 
limited to a description of the suspected illegal activity and the name or other 
identifying information concerning any individual, corporation, or account 
involved in the activity. Any financial institution or its officer, employee, or 
agent making a disclosure of information pursuant to this section shall not be 
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liable to the customer under the laws and rules of the State of North Carolina 
or any political subdivision of the State for disclosure or for failure to notify the 
customer of the disclosure. (1985 (Reg. Sess., 1986), c. 1002, s. 1; 1995, c. 222, 


sP25 1998-119) 's73)) 


Effect of Amendments. — The 1998 
amendment, effective October 1, 1998, inserted 
the third sentence. 


OPINIONS OF ATTORNEY GENERAL 


The fact that a financial institution is 
the victim of a crime or sustains a loss 
through an account held in a false or fictitious 
name by one of its customers does not waive the 
provisions of this Chapter. The Chapter pro- 
vides the exclusive means by which a financial 


institution may give a government authority | 
access to a customer’s financial records or by 
which a government authority may obtain ac- 
cess to such records. See opinion of Attorney 
General to Ms. Mary Claire McNaught, Public 
Safety Attorney, 59 N.C.A.G. 4 (1989). 


§ 53B-9. Duty of financial institutions; fee; limitation of 
liability. 


(a) Upon service of a subpoena or court order pursuant to G.S. 53B-4(1), (3), 
(9), or (11) and receipt of certification pursuant to G.S. 53B-5(5), a financial 
institution shall locate the financial records requested and prepare to make 
them available to the government authority seeking access to them. Upon 
receipt of notice that a customer has challenged the court order or subpoena, 
the financial institution may suspend its efforts to make the records available 
until after final disposition of the challenge. 

(b) Upon receipt of access to financial records pursuant to G.S. 53B-4(1), (3), 
(9), or (11), a government authority shall pay the financial institution that 
provided the financial records a fee for costs directly incurred in assembling 
and delivering the financial records. The fee shall be at the rate established 
pursuant to the Right to Financial Privacy Act § 1115(a), 12 U.S.C. § 3415, 
and 12 C.F.R. 219. 

(c) A financial institution that discloses a financial record pursuant to this 
Chapter in good faith reliance upon certification by a government authority 
pursuant to G.S. 53B-5(5) is not liable for damages resulting from the 
disclosure. (1985 (Reg. Sess., 1986), c. 1002, s. 1.) 


§ 53B-10. Penalty. 


(a) Any financial institution disclosing financial records or information 
contained therein in violation of this Chapter shall be liable to the customer to 
whom the records relate in an amount equal to the sum of: 

(1) One thousand dollars ($1,000); 

(2) Any actual damages sustained by the customer as a result of the 
disclosure; and 

(3) Such punitive damages as the court may allow, where the violation is 
found to have been willful or intentional. 

(b) Any government authority that participates in or induces or solicits a 
violation of this Chapter shall be liable to the customer to whom the violation 
relates in the amount set out in subsection (a) above. It shall be a defense to an 
action under this subsection that the government authority acted in good faith 
in obtaining and relying upon process issued pursuant to G.S. 53B-4. (1985 
(Reg. Sess., 1986), c. 1002, s. 1.) 
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§53B-10 


OPINIONS OF ATTORNEY GENERAL 


The provisions of the Financial Privacy 
Act apply when worthless checks are is- 
sued on an account opened in a false or 
fictitious name and result in a loss to the 
financial institution in which the account was 
opened. See opinion of Attorney General to Ms. 
Mary C. McNaught, Public Safety Attorney, 
City of Winston-Salem, 59 N.C.A.G. 4 (1989). 

The notice procedures of the Financial Pri- 
vacy Act are to be followed when there is strong 
reason to believe that the account in question 
has been opened in a false or fictitious name. 
See opinion of Attorney General to Ms. Mary C. 
McNaught, Public Safety Attorney, City of Win- 
ston-Salem, 59 N.C.A.G. 4 (1989). 

“Customer.” — A person who has opened an 
account at a financial institution in a fictitious 
name or the name of another person is a “cus- 
tomer” within the meaning of the Financial 
Privacy Act. See opinion of Attorney General to 
Ms. Mary C. McNaught, Public Safety Attorney, 


City of Winston-Salem, 59 N.C.A.G. 4 (1989). 

There are no exceptions to the public 
policy expressed in § 53B-3. Any agency or 
institution which gains or provides access to 
records except in conformity with this Chapter 
is subject to the substantial penalties provided 
for in this section. See opinion of Attorney 
General to Ms. Mary Claire McNaught, Public 
Safety Attorney, 59 N.C.A.G. 4 (1989). 

The fact that a financial institution is 
the victim of a crime or sustains a loss 
through an account held in a false or fictitious 
name by one of its customers does not waive the 
provisions of this Chapter. The Chapter pro- 
vides the exclusive means by which a financial 
institution may give a government authority 
access to a customer’s financial records or by 
which a government authority may obtain ac- 
cess to such records. See opinion of Attorney 
General to Ms. Mary Claire McNaught, Public 
Safety Attorney, 59 N.C.A.G. 4 (1989). 
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Chapter 54. 


Cooperative Organizations. 


SUBCHAPTER I. BUILDING AND LOAN 


ASSOCIATIONS, BUILDING 


ASSOCIATIONS AND SAVINGS AND LOAN 


ASSOCIATIONS. 
Article 1. 


Organization. 
[Repealed.] 


Sec. 
54-1 through 54-12.1. [Repealed.] 


Article 2. 
Shares and Shareholders. 


[Repealed.] 
54-13 through 54-18.2. [Repealed.] 
Article 2A. 


Savings Accounts. 
[Repealed.] 
54-18.3 through 54-18.6. [Repealed.] 
Article 3. 


Loans. 
[Repealed.] 
54-19 through 54-23. [Repealed.] 
Article 4. 


Under Control of Administrator of the 


Savings and Loan Division. 
[Repealed.] 
54-24 through 54-33.3. [Repealed.] 
Article 5. 


Foreign Associations. 
[Repealed.] 
54-34 through 54-41. [Repealed.] 
Article 5A. 


Reserves. 
[Repealed.] 
54-41.1. [Repealed.] 


Article 6. 
Withdrawals. 


[Repealed.] 
54-42, 54-43. [Repealed.] 


Sec. 


54-44. 


Article 7. 


Statements of Financial Condition of 


Associations. 


[Repealed.] 


[Repealed. ] 
Article 7A. 


Mutual Deposit Guaranty Associations. 


[Repealed.] 


54-44.1 through 54-44.14. [Repealed.] 


SUBCHAPTER II. LAND AND LOAN 


54-45. 
54-46. 
54-47. 
54-48. 
54-49. 


54-50. 
54-51. 
54-52. 
54-53. 
54-54. 
54-55. 
54-56. 
54-57. 
54-58. 
54-59. 
54-60. 
54-61. 
54-62. 
54-63. 


54-64. 
54-65. 
54-66. 


54-67. 
54-68. 
54-69. 
54-70. 
54-71. 
54-72. 
54-73. 
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ASSOCIATIONS. 
Article 8. 


Organization and Powers. 


Application of term. 

Incorporation and powers. 

Loans. 

Reserve associations. 

Land Conservation and Development 
Bureau; land mortgage associa- 
tions. 

Number of incorporators; capital stock. 

Incorporation. 

Organization. 

Corporate powers. 

Restrictions. 

Mortgage forms; approval. 

Repayment of loan and interest. 

Terms of payment. 

Transfer of mortgaged lands. 

Calling in loans before due. 

Partial recall of debt. 

Foreclosure. 

Appraisal of lands. 

Preference prohibited; association bor- 
rowing money. 

Bond issues. 

Deed of trust. 

Collaterals deposited with State Trea- 
surer. 

Redemption of bonds. 

Validity of bonds after maturity. 

Bonds as payment. 

Bonds as investments. 

Application of earnings; reserve fund. 

Restriction on holding real estate. 

Banking laws applicable. 


CH. 54. COOPERATIVE ORGANIZATIONS 


SUBCHAPTER III. CREDIT UNIONS. 
Article 9. 


Credit Union Division; Administrator of 
Credit Unions. 


[Repealed.] 
Sec. 
54-74 through 54-75.1. [Repealed.] 
Article 10. 
Incorporation of Credit Unions. 
[Repealed.] 
54-76 through 54-81. [Repealed. | 
Article 11. 
Powers of Credit Unions. 
[Repealed.] 
54-82 through 54-98. [Repealed. ] 
Article 12. 
Shares in the Corporation. 
[Repealed.] 
54-94 through 54-97. [Repealed.] 
Article 13. 
Members and Officers. 
[Repealed.] 
54-98 through 54-104. [Repealed. ] 
Article 14. 
Supervision and Control. 
[Repealed.] 
54-105 through 54-109. [Repealed. | 
Article 14A. 
Formation of Credit Union. 
54-109.1. Definition and purposes. 
54-109.2. Organization procedure. 
54-109.8. Form of articles and bylaws. 
54-109.4. Amendments. 
54-109.5. Use of name exclusive. 
54-109.6. Office facilities. 
54-109.7. Conducting business outside this 


State. 
54-109.8, 54-109.9. [Reserved. ] 


Article 14B. 
Supervision and Regulation. 


54-109.10. Creation and supervision of Divi- 
sion. 

54-109.11. Duties of Administrator. 

54-109.12. Corporations organized hereunder 


Sec. 
subject to Administrator of Credit 
Unions; rules and regulations. 

54-109.13. Revocation of certificate; liquida- 
tion. 

54-109.14. Fees. 

54-109.15. Reports. 

54-109.16. Annual examinations 
payment of cost. 

54-109.17. Records. 

54-109.18. Selection of attorneys to handle 
loan-closing proceedings. 

54-109.19. Removal of officers. 

54-109.20. [Reserved.] 


Article 14C. 
Powers of Credit Union. 


54-109.21. General powers. 
54-109.22. Incidental powers. 
54-109.23 through 54-109.25. [Reserved. | 


Article 14D. 
Membership. 


54-109.26. “Membership” defined. 
54-109.27. Societies and other associations. 
54-109.28. Other credit unions. 

54-109.29. Members who leave field. 
54-109.30. Liability of shareholders. 
54-109.31. Meetings of members. 
54-109.32 through 54-109.34. [Reserved.] 


Article 14E. 


Direction of Affairs. 


required; 


54-109.35. Election or appointment of officials. 

54-109.36. Record of board and committee 
members. 

54-109.37. Vacancies. 

54-109.38. Compensation of officials. 

54-109.39. Conflicts of interest. 

54-109.40. Executive officers. 

54-109.41. Authority of directors. 

54-109.42. Executive committee. 

54-109.43. Meetings of directors. 

54-109.44. Duties of directors. 

54-109.45. Authority of credit committee. 

54-109.46. Meetings of credit committee. 

54-109.47. Loan officers. 

54-109.48. When credit committee dispensed 
with. 

54-109.49. Duties of supervisory committee. 

54-109.50 through 54-109.52. [Reserved.] 


Article 14F. 
Savings Accounts. 


54-109.53. Shares. 
54-109.54. Dividends. 
54-109.55. Deposits. 
54-109.56. Thrift accounts. 
54-109.57. Trusts accounts. 
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Sec. 

54-109.58. Joint accounts. 
54-109.59. Liens. 

54-109.60. [Repealed. ] 

54-109.61. Reduction in shares. 
54-109.62. [Reserved. ] 

54-109.63. Personal agency accounts. 
54-109.64. [Reserved.] 


Article 14G. 
Loans. 

54-109.65. Purposes, terms and interest rate. 
54-109.66. Application. 
54-109.67. Loan limit. 
54-109.68. Security. 
54-109.69. Installments. 
54-109.70. Line of credit. 


54-109.71. Other loan programs. 
54-109.72 through 54-109.74. [Reserved. ] 


Article 14H. 


Insurance and Group Purchasing. 


54-109.75. Insurance for members. 
54-109.76. Liability insurance for officers. 
54-109.77. Group purchasing. 

54-109.78. Share and deposit insurance. 
54-109.79 through 54-109.81. [Reserved. ] 


Article 14I. 
Investments. 


54-109.82. Investment of funds. 
54-109.83 through 54-109.85. [Reserved. ] 


Article 14J. 
Reserve Allocations. 


54-109.86. Transfers to regular reserve. 
54-109.87. Use of regular reserve. 
54-109.88. “Risk assets” defined. 
54-109.89 through 54-109.91. [Reserved. ] 


Article 14K. 
Change in Corporate Status. 


54-109.92. Suspension and conservation. 
54-109.93. Liquidation. 

54-109.94. Merger. 

54-109.95. Conversion of charter. 
54-109.96 through 54-109.98. [Reserved.] 


Article 14L. 
Taxation. 


54-109.99. Restriction of taxation. 
54-109.100 through 54-109.104. [Reserved.] 


Article 14M. 
Confidential Information. 


54-109.105. What information deemed confi- 
dential; disclosure; certain infor- 


Sec. 
mation deemed public; exchange 
of information. 


Article 14N. 
Foreign Credit Unions. 


54-109.106. Foreign Credit Unions. 
Article 15. Central Associations. 
[Recodified.] 
54-110. [Recodified.] 


Article 15A. 
Corporate Credit Union. 


54-110.1. Definition and purposes. 
54-110.2. Membership. 

. Charter and name exclusive. 

. Organization. 

. Powers and privileges. 

. Participation in central system. 

. Right of set-off; security interest. 
.8. Fees. 

54-110.9. Reserves. 

54-110.10. Applicability of Article. 


SUBCHAPTER IV. COOPERATIVE 
ASSOCIATIONS. 


Article 16. 


Organization of Associations. 


54-111. Nature of the association. 

54-111.1. [Repealed. | 

54-112. Use of term restricted. 

. Articles of agreement. 

. Certificate of incorporation. 

. Fees for incorporation. 

. Bylaws adopted. 

. General corporation law or general 
nonprofit corporation law applied; 
dealing in products of, or renting 
to, nonmembers. 

54-118. Other corporations admitted. 

54-118.1. License taxes. 


54-118.2. Franchise taxes. 


Article 17. 
Stockholders and Officers. 


54-119. 
54-120. 
54-121. 
54-122. 
54-123. 


Certificate for stock fully paid. 
Ownership of shares limited. 

Shares issued on purchase of business. 
Absent members voting. 

Directors and other officers. 


Article 18. 
Powers and Duties. 


Nature of business authorized. 
Amendment of articles. 
Apportionment of earnings. 


54-124. 
54-125. 
54-126. 
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Sec. 
54-127. Time of allocation. 
54-128. Annual reports. 


SUBCHAPTER V. MARKETING 
ASSOCIATIONS. 


Article 19. 


Purpose and Organization. 


54-129. 
54-130. 
54-131. 
54-132. 
54-133. 
54-134. 
54-135. 


Declaration of policy. 

Definitions and nature. 

Who may organize. 

Purposes. 

Preliminary investigation. 

Articles of incorporation. 

Amendments to articles of incorpora- 
tion. 

Bylaws. 

General and special meetings; how 
called. 

Conflicting laws not to apply. 

Foreign cooperative corporations; lim- 
itation on use of word “coopera- 
tive.” 

Association heretofore organized may 
adopt the provisions of this 
Subchapter. 

Associations not in restraint of trade. 

Application of North Carolina Busi- 
ness Corporation Act to coopera- 
tive associations with capital 
stock. 

54-142.1. Application of Nonprofit Corporation 
Act to cooperative associations 
without capital stock. 

54-143. License taxes. 

54-143.1. Franchise taxes. 

54-144. Filing fees. 


Article 20. 


Members and Officers. 


54-145. Members. 
54-146. Directors; election. 


54-136. 
54-137. 


54-138. 
54-139. 


54-140. 


54-141. 
54-142. 
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§54-12.1 


Sec. 

54-147. Election of officers. 

54-148. Stock; membership certificates; when 
issued; voting; liability; limitation 
on transfer of ownership. 

54-149. Removal of officer or director. 

54-150. Referendum. 


Article 21. 
Powers, Duties, and Liabilities. 


54-151. 
54-152. 
54-153. 


Powers. 

Marketing contract. 

Purchasing business of other associa- 
tions, persons, firms, or corpora- 
tions; payment; stock issued. 

Annual reports. 

Interest in other corporations or asso- 
ciations. 

Contracts and agreements with other 
associations. 

Breach of marketing contract of coop- 
erative association; spreading 
false reports about the finances or 
management’ thereof; misde- 
meanor. 

Cooperative associations may form 
subsidiaries. 


Article 22. 


Merger, Consolidation and Other 
Fundamental Changes. 


54-154. 
54-155. 


54-156. 


54-157. 


54-158. 


54-159. 
54-160. 
54-161. 


Procedure for merger. 

Procedure for consolidation. 

Approval of merger or consolidation; 
abandonment. 

Articles of merger or consolidation. 

Effect of merger or consolidation. 

Merger or consolidation of domestic 
and foreign associations. 

Sale, lease or exchange of assets; mort- 
gage or pledge of assets. 

Rights of objecting members. 


54-162. 
54-163. 
54-164. 
54-165. 


54-166. 


SUBCHAPTER I. BUILDING AND LOAN 
ASSOCIATIONS, BUILDING 
ASSOCIATIONS AND SAV- 

INGS AND LOAN 
ASSOCIATIONS. 


ARTICLE 1. 


Organization. 


§§ 54-1 through 54-12.1: Repealed by Session Laws 1981, c. 282, s. 1. 
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§54-13 ART. 4. UNDER CONTROL OF ADMINISTRATOR $54-33.3 


Cross References. — For present provi- 
sions as to savings and loan associations, see 
Chapter 54B. 


ARTICLE 2. 
Shares and Shareholders. 


§§ 54-13 through 54-18.2: Repealed by Session Laws 1981, c. 282, s. 1. 


Cross References. — For present provi- 
sions as to savings and loan associations, see 
Chapter 54B. 


ARTICLE 2A. 


Savings Accounts. 


§§ 54-18.3 through 54-18.6: Repealed by Session Laws 1981, c. 282, s. 
1. 


Cross References. — For present provi- 
sions as to savings and loan associations, see 
Chapter 54B. 


ARTICLE 8. 


Loans. 


§§ 54-19 through 54-23: Repealed by Session Laws 1981, c. 282, s. 1. 


Cross References. — For present provi- 
sions as to savings and loans associations, see 
Chapter 54B. 


ARTICLE 4. 
Under Control of Administrator of the Savings and Loan 
Division. 
§§ 54-24 through 54-33.3: Repealed by Session Laws 1981, c. 282, s. 1. 


Cross References. — For present provi- 
sions as to savings and loan associations, see 
Chapter 54B. 
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ARTICLE 5. 


Foreign Associations. 


§§ 54-34 through 54-41: Repealed by Session Laws 1981, c. 282, s. 1. 


Cross References. — For present provi- 
sions as to savings and loan associations, see 
Chapter 54B. 


ARTICLE 5A. 


Reserves. 


§ 54-41.1: Repealed by Session Laws 1981, c. 282, s. 1. 


Cross References. — For present provi- 
sions as to savings and loan associations, see 
Chapter 54B. 


ARTICLE 6. 
Withdrawals. 


§§ 54-42, 54-43: Repealed by Session Laws 1981, c. 282, s. 1. 


Cross References. — For present provi- 
sions as to savings and loan associations, see 
Chapter 54B. 


ARTICLE 7. 


Statements of Financial Condition of Associations. 


§ 54-44: Repealed by Session Laws 1981, c. 282, s. 1. 


Cross References. — For present provi- 
sions as to savings and loan associations, see 
Chapter 54B. 


ARTICLE 7A. 


Mutual Deposit Guaranty Associations. 


§§ 54-44.1 through 54-44.14: Repealed by Session Laws 1981, c. 282, 
sil, | 


Cross References. — For present provi- 
sions as to savings and loan associations, see 
Chapter 54B. 
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§54-45 ART. 8. ORGANIZATION AND POWERS §$54-48 


SUBCHAPTER II. LAND AND LOAN ASSOCIATIONS. 


ARTICLE 8. 


Organization and Powers. 


§ 54-45. Application of term. 


The term “land and loan associations” shall apply to and include all 
corporations, companies, societies or associations organized for the purpose of 
making loans to their members only, and of enabling their members to acquire 
real estate, make improvements thereon, and remove encumbrances therefrom 
by the payment of money in periodical installments or principal sums, and for 
the accumulation of a fund to be returned to members who do not obtain 
advances for such purposes, where the principles of building and loan associ- 
ations and their work are adapted to the use of the farmers and the rural 
population. 

It shall be unlawful for any corporation, company, society, or association 
doing business in this State not so conducted to use in its corporate name the 
term “land and loan association,” or in any manner or device to hold itself out 
to the public as a land and loan association. (1915, c. 172, s. 1; C.S., s. 5204.) 


§ 54-46. Incorporation and powers. 


Land and loan associations shall be incorporated, supervised, and be subject 
to such regulations and have such privileges as are prescribed for building and 
loan associations under the laws of this State as they now are or may be 
hereafter enacted, except as prescribed in this Article. (1915, c. 172, s. 2; C.S.., 
s. 5205.) 


§ 54-47. Loans. 


The board of directors of land and loan associations may contract for loans to 
the amount of seventy-five percent (75%) of the securities used by them as 
collateral, where the loans are on long time (three or more years), and for at 
least one percent (1%) less than is charged by such associations on their loans 
to shareholders; and they may make short loans to their shareholders on their 
shares aus personal endorsement or personal property. (1915, c. 172, s. 3; C.S., 
s. 5206. 


Cross References. — As to loans on mort- 
gages, etc., issued under the National Housing 
Act, 12 U.S.C. § 1701 et seq., see § 53-45. 


§ 54-48. Reserve associations. 


Associations to be known as “reserve land and loan associations” may be 
chartered and licensed as provided in this Article, when they are organized and 
the stock therein is held by local land and loan associations, and shall have 
such powers, rights, and privileges as are accorded to other domestic associa- 
tions, and they may conform to such laws, rules, and regulations as may be 
prescribed by the laws of the United States, or of this State, to enable them to 
receive moneys, bonds, or securities to be used in loans and to secure the same. 
Such reserve associations shall be under the supervision of the Administrator 
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of the Savings Institutions Division as are building and loan associations. 
(POI c. Liz sr4C Ss. a20 (LOT dL, Caoo4 sali, Yoo ce 16, G4) 


§ 54-49. Land Conservation and Development Bureau; 
land mortgage associations. 


Recognizing that agriculture is the most fundamental wealth-producing 
occupation of the State and that land is the basis of agriculture, the General 
Assembly of North Carolina does hereby authorize and direct the State 
Department of Agriculture and Consumer Services to establish as a major 
division of its organization a Land Conservation and Land Development 
Bureau. The function of this Bureau shall be to promote conservation, rural 
home ownership, and the development of the land resources of the State 
through land mortgage associations under the following provisions. (19285, c. 
223,81: 1997-261" s "109. ) 


§ 54-50. Number of incorporators; capital stock. 


Any number of persons, resident freeholders of the State, not less than 15, 
may associate to establish an association on the terms and conditions and 
subject to the liabilities hereinafter prescribed. The aggregate amount of the 
capital stock of any such association shall not be less than twenty thousand 
dollars ($20,000). Such association shall mean a corporation organized under 
the laws of the State for the purpose of making loans upon agricultural lands, 
forest lands and dwelling houses within this State and known as a land 
mortgage association. (1925, c. 223, s. 2.) 


§ 54-51. Incorporation. 


The articles of incorporation shall be in writing, signed and acknowledged by 
the incorporators and shall contain the following: 

(1) The declaration that they are associating for the purpose of forming a 
land mortgage association under the provisions of this Article. 

(2) The name of such association, which shall be in no material respect 
similar to any other association in the same county. 

(3) The name of the village, town or city, and the county where such 
association is to be located. 

(4) The amount of capital stock, which shall be divided into shares of one 
hundred dollars ($100.00) each. 

(5) The period for which such association is organized. (1925, c. 223, s. 3.) 


§ 54-52. Organization. 


The incorporators at their first annual meeting shall elect by ballot from 
their number a board of trustees of not less than six members who shall adopt 
a code of bylaws and a plan of organization approved by the Commissioner of 
Agriculture and the Commissioner of Banks. (1925, c. 223, s. 4; 1931, c. 243, s. 
5.) 


§ 54-53. Corporate powers. 


Said land mortgage association shall have power: 

(1) To make loans, the conditions of which shall be approved by the 
Commissioner of Banks if the security taken therefor is to be used as 
the basis for a bond issue under subdivision (3) hereof, and to accept 
as security for any such loan a first mortgage upon improved or 
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partially improved agricultural lands within this State. Such loan 
shall not exceed, however, sixty-five percent (65%) of the value of such 
real estate so conveyed, according to the appraisal made as herein 
provided. 


(2) To purchase first mortgages, heretofore or hereafter issued against 


North Carolina agricultural lands, either improved or partially im- 
proved, from persons or firms resident of this State or corporations 
organized under the laws of this State engaged in the colonization or 
settlement of North Carolina lands and to whom such mortgages were 
issued, if, after investigation, the plan of settlement or colonization 
followed by such person, firm or corporation is approved by the 
Commissioner of Agriculture as beneficial to the settler or colonist, 
and if the lands against which such mortgages are issued are found by 
the said Commissioner to be in fact agricultural lands suitable for 
agricultural purposes and the terms and conditions of the loans made 
by such person, firm or corporation are just and reasonable, or from 
banks or trust companies organized under the laws of this State, or of 
the United States, to do business in this State, to which such 
mortgages were issued direct by the borrowers. Each such mortgage 
shall be payable on the amortization plan maturing in not less than 20 
years. The request for an investigation leading to such a purchase of 
mortgages from persons, firms or corporations engaged in the settle- 
ment or colonization of North Carolina lands shall be accompanied by 
a deposit, the amount of such deposit to be determined by the 
Commissioner of Agriculture. Upon completion of the investigation 
the Commissioner of Agriculture shall render a statement of expense 
accompanied by a remittance of any unused balance of such deposit, 
but no mortgage shall be purchased until the lands against which the 
same is issued have been appraised as hereinafter provided for the 
appraisal of land for a loan by the land mortgage association and such 
mortgage is approved by all members of the loan committee. 


(3) To issue bonds secured by the pledge of the mortgage so taken or 


purchased. 


(4) To pledge the note and mortgages so taken or purchased under the 


provisions of subdivisions (1) and (2) hereof as security for the bonds 
of the land mortgage association referred to in subdivision (3) hereof. 
(ONS Via swale is wl be aia CS sl Dui 4S os 


Cross References. — As to investment in under the National Housing Act, 12 U.S.C. 
bonds guaranteed by the United States, see § 1701 et seq., see § 53-45. 
§ 53-44. As to loan on mortgages, etc., issued 


§ 54-54. Restrictions. 


All mortgage obligations acquired by the company shall be subject to the 
following restrictions: 
(1) Each such mortgage shall be a first and valid lien upon improved or 


partially improved agricultural lands within the State of North 
Carolina; 


(2) Each such mortgage shall be a first and valid lien upon the whole and 


undivided fee and upon no lesser estate; 


(3) Each such mortgage shall be given to secure a principal indebtedness 


not exceeding in amount fifteen percent (15%) of the capital and 
surplus of the company; 


(4) All such mortgages shall contain provisions for soil conservation; 
(5) All such mortgages shall contain provisions for the time of commenc- 


ing payments for annual or semiannual reduction of the indebtedness 
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secured thereby, subject to the requirements as to repayment of loans 
and interest hereinafter provided; 

(6) The company shall make no loan secured by mortgage of any real 
estate in which any officer or trustee of the company is interested 
either directly or indirectly, except upon the approval of two thirds of 
all the trustees; 

(7) Asufficient amount of the proceeds of any loan made upon lands upon 
which are buildings in course of construction or upon which land 
clearing or other improvements are being made shall be retained by 
the association and paid out only upon construction or improvement 
vouchers, countersigned by a duly authorized agent of the association. 
(19253! 6° 223))s.%G.) 


§ 54-55. Mortgage forms; approval. 


The mortgages to be given to the association, the bonds to be issued and the 
trust deed executed to secure the bonds shall be in such form and shall contain 
such conditions as will adequately protect all parties thereto. The trustees 
shall provide the forms subject to the joint approval of the Commissioner of 
Banks and the Attorney General. (1925, c. 223, s. 7; 1931, c. 248, s. 5.) 


§ 54-56. Repayment of loan and interest. 


The prospective borrower may be required to pay all expenses incidental to 
the examination of title and appraisal of the property. The total amount shall 
include (i) the rate of interest agreed upon; and (ii) a payment. (1925, c. 223, s. 
8.) 


§ 54-57. Terms of payment. 


A borrower may repay his loan by installments of such frequency and 
amounts as may be agreed upon: Provided, that not less than one percent (1%) 
of the original amount of the mortgage shall be paid upon the principal thereof 
annually, and commencing not later than the sixth year succeeding the year in 
which the loan was made the borrower may pay a larger installment upon the 
principal, or the whole of it, at any interest date, such payments to be in 
amounts equal to additions of one or more principal amortization payments. 
Such payment may be made in cash, or by tendering at par bonds of the 
association. For failure to pay the interest or any installment required by the 
terms of the loan, the borrower may be fined as the bylaws may prescribe. But 
the borrower shall never be required to pay more than the specified install- 
ment, nor to pay the principal before it is due except as prescribed herein for 
partial repayment on account of depreciation and for foreclosure by the 
association. The borrower may on 60 days’ notice repay the association his total 
indebtedness, or, without such notice, upon payment of 60 days’ interest upon 
the principal unpaid. The borrower shall be entitled to a receipt for all 
installments as paid, and where the repayment is complete to a satisfaction of 
his note and mortgage. (1925, c. 2238, s. 9.) 


Cross References. — As to satisfaction of 
mortgages, see § 45-37 et seq. 


§ 54-58. Transfer of mortgaged lands. 


The acquirer of any lands mortgaged to a land mortgage association shall 
enter at once, on the acquisition of the land, into a written agreement with the 


676 


§54-59 ART. 8. ORGANIZATION AND POWERS $54-63 


association, attested by a notary, or a justice, and assume the personal 
responsibility for the indebtedness to the association attaching to such lands. 
This document must be presented to the trustees within 14 days after demand. 
(1925 tex223S ps0: ) 


§ 54-59. Calling in loans before due. 


Every land mortgage association shall have the power to call in loans upon 
60 days’ notice: 

(1) When the person acquiring the lands upon which money has been. 
loaned does not comply with the provisions of G.S. 54-58 and fulfill the 
obligations incumbent upon him; 

(2) When the debtor does not meet the obligation imposed upon him by his 
contract and the bylaws of the land mortgage association; 

(3) When the mortgaged premises become subject to forced sale; 

(4) When the mortgaged premises are depreciating in value because of 
lack of care, of failure to maintain and conserve or from other cause. 

The trustees of the association, whenever necessary, shall provide for an 
inspection of the mortgaged premises by the State Department of Agriculture 
and Consumer Services for an investigation of the care which is being given 
said premises, and may employ an expert to inspect the soil with a view of 
determining whether or not the same is being depleted. (1925, c. 228, s. 11; 
1997-261, s. 109.) 


§ 54-60. Partial recall of debt. 


The association may require a suitable partial repayment of the debt if the 
mortgaged premises may have at any time become depreciated in value from 
any cause whatsoever. (1925, c. 223, s. 12.) 


§ 54-61. Foreclosure. 


Whenever any loan is called in and the borrower shall fail to pay the 
principal and interest due to the association as required by law and the notices 
given him, the land mortgage association may then foreclose upon the 
mortgaged premises as for a past-due loan. But in no case shall a borrower be 
liable for a sum greater than the amount of the unpaid portion of the loan with 
any accretions of interest thereon and expenses incidental to the collection 
thereof. (1925, c. 223, s. 13.) 


§ 54-62. Appraisal of lands. 


Upon application for a loan the land mortgage association shall cause the 
lands which it is proposed to mortgage to the association to be appraised by a 
competent appraiser furnished it by the State Department of Agriculture and 
Consumer Services. (1925, c. 223, s. 14; 1997-261, s. 109.) 


§ 54-63. Preference prohibited; association borrowing 
money. 


No land mortgage association, and no officer or agent thereof, shall give any 
preference to any creditor by pledging any of the assets of such association as 
collateral security, except that any such association may borrow money for 
temporary purposes, and may pledge assets of the association as collateral 
security therefor. Whenever it shall appear that any land mortgage association 
has borrowed habitually for the purpose of reloaning, the Commissioner of 
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Banks may require such association to pay off such amount so borrowed. (1925, 
C2223) sind SADT G43 505.) 


§ 54-64. Bond issues. 


(a) The bonds to be issued by any land mortgage association may be issued 
for such amounts, bearing such serial number, and date or dates, and be 
payable at such time and times, bear such rate of interest, and be redeemable 
at maturity or upon notice at such times and in such manner, as the land 
mortgage association may, subject to the approval of the Banking Commission, 
deem advisable. 

(b) Each land mortgage association shall keep a register for the registration 
and transfer of bonds issued by it in which it shall register, or cause to be 
registered, all bonds upon presentation thereof for such purpose; and such 
register shall contain the post-office address of all registered holders of bonds 
and shall, at all reasonable times, be open to the inspection of the Banking 
Commission, or any of its deputies, and to the State Treasurer. (1925, c. 223, s. 
16.) 


§ 54-65. Deed of trust. 


(a) To secure the payment of such bonds, the land mortgage association 
shall issue a collateral deed of trust to the State Treasurer, pledging as security 
for such bonds the notes and mortgages taken or purchased, as provided 
herein, in an amount equal to or exceeding the aggregate amount of bonds 
issued or to be issued. 

(b) The total amount of bonds actually outstanding shall not at any time 
exceed the total amount unpaid upon the notes secured by the mortgages 
belonging to the association and pledged for the payment of the bonds, plus 
such securities and moneys as may be on deposit with the State Treasurer 
under the provisions hereof. 

(c) The aggregate amount of the principal of all bonds issued by land 
mortgage associations and outstanding at any one time shall not exceed 20 
times the amount of the capital and surplus of the company. (1925, c. 223, s. 
17.) 


§ 54-66. Collaterals deposited with State Treasurer. 


All mortgages pledged to secure the payment of the bonds issued hereunder 
shall be deposited and left with the State Treasurer. The land mortgage 
association may, with the approval of the State Treasurer, remove such 
mortgages from the custody of the State Treasurer, substituting in place 
thereof other of its mortgages, or money or State of North Carolina bonds or 
certificates of deposit, endorsed in blank, issued by State or national banks 
located in North Carolina, farm mortgage bonds issued under the provisions of 
the Federal Farm Loan Act approved July 17, 1916, or obligations of the United 
States government, in an amount equal to or greater than the amount unpaid 
upon the notes secured by the mortgages withdrawn. (1925, c. 223, s. 18.) 


§ 54-67. Redemption of bonds. 


(a) Notice of redemption of bonds may on no account be given on the part of 
the holder thereof, but may be given by the association only for the purpose of 
effecting redemption in accordance with the conditions of the bonds and as 
provided by law and the bylaws. 

(b) If the land mortgage association shall elect to redeem any bond prior to 
maturity, six months’ notice of redemption shall be given and shall be effected 
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by personal service upon the owner and holder of the bond, by notice mailed to 
his address as registered or by advertising the same three times in a 
newspaper selected by the State Treasurer. 

(c) The numbers of the bonds of which notice of redemption is to be given 
shall be determined by lot, to be drawn by the president or the vice-president 
at a meeting of the trustees. (1925, c. 223, s. 19; 1993, c. 553, s. 15.) 


§ 54-68. Validity of bonds after maturity. 


In case the holder of any bond outstanding shall not have presented the 
same for payment within the period of two years after its maturity or within 
two years after the date fixed for the redemption, as the case may be, then such 
bonds shall cease to be a lien upon the mortgages, moneys, and securities 
pledged to the State Treasurer and deposited with him as security therefor, but 
such bond shall still constitute, until the statute of limitation running against 
such bonds shall have expired, a single legal money claim or demand against 
the land mortgage association issuing the same, and be recoverable from it in 
a suit at law, and in no event shall any interest be collectible upon such bond 
after the enue a thereof or after the date fixed for its redemption. (19285, c. 
Pp ope vrisbgy As 


§ 54-69. Bonds as payment. 


If the association gives notice to a debtor for repayment of the mortgage loan 
the latter must pay to the association in cash or in its bonds at par the face of 
the same so far as it has not yet been covered by his assets in the amortization 
and payments. (1925, c. 223, s. 21.) 


§ 54-70. Bonds as investments. 


The bonds of a land mortgage association shall be a legal investment for 
savings associations, trust companies, or other financial institutions chartered 
under the laws of this State and shall also be a legal investment for trustees, 
executors, administrators, or custodians of public or private funds, or corpo- 
rations, partnerships or associations. (1925, c. 223, s. 22.) 


§ 54-71. Application of earnings; reserve fund. 


The gross earnings of the association shall be ascertained annually, and 
there shall first be deducted therefrom the expenses incurred by the associa- 
tion for the preceding year and the balance thereof shall be set aside as a 
reserve fund for the payment of contingent losses, to an amount equal to two 
percent (2%) of the capital stock outstanding, and until such reserve fund 
equals pita percent (20%) of the capital stock of such association. (1925, c. 
223,18. 2a 


§ 54-72. Restriction on holding real estate. 


No land mortgage association shall acquire real estate (other than for the 
occupation of its offices) except to protect its interest in case any of the 
mortgages owned by it are foreclosed and the property therein described sold 
to pay the indebtedness secured thereby. All real estate so acquired shall be 
promptly sold. (1925, c. 223, s. 24.) 


§ 54-73. Banking laws applicable. 


The statutes relating to banks and banking in this State, that is, G.S. 53-1 
to 53-158 [G.S. 53-1 to 53-242], insofar as applicable and not in conflict with the 
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provisions hereof shall apply to land mortgage associations. (1925, c. 223, s. 


SUBCHAPTER III. CREDIT UNIONS. 


ARTICLE 9. 


Credit Union Division; Administrator of Credit Unions. 


§§ 54-74 through 54-75.1: Repealed by Session Laws 1975, c. 538, s. 1. 


Cross References. — For present provi- 
sions as to supervision and regulation of credit 
unions, see §§ 54-109.10 to 54-109.19. 


ARTICLE 10. 


Incorporation of Credit Unions. 


§§ 54-76 through 54-81: Repealed by Session Laws 1975, # 538, s. 1. 


Cross References. — For present provi- 
sions as to formation of credit unions, see 
8§ 54-109.1 to 54-109.6. 


ARTICLE 11. 


Powers of Credit Unions. 


§§ 54-82 through 54-93: Repealed by Session Laws 1975, c. 538, s. 1. 


Cross References. — For present provi- 
sions as to supervision and regulation of credit 
unions, see §§ 54-109.10 to 54-109.19. 


ARTICLE 12. 
Shares in the Corporation. 


§§ 54-94 through 54-97: Repealed by Session Laws 1975, c. 538, s. 1. 


Cross References. — For present provi- 
sions as to direction of the affairs of credit 
unions, see §§ 54-109.35 to 54-109.49. 
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ARTICLE 138. 
Members and Officers. 


§§ 54-98 through 54-104: Repealed by Session Laws 1975, c. 538, s. 1. 


Cross References. — For present provi- 
sions as to shares and accounts in credit 
unions, see §§ 54-109.53 to 54-109.63. 


ARTICLE 14. 


Supervision and Control. 


§§ 54-105 through 54-109: Repealed by Session Laws 1975, c. 538, s. 1. 


Cross References. — For present provi- 
sions as to powers of credit unions, see § 54- 
109.21 et seq. 


ARTICLE 14A. 


Formation of Credit Union. 


§ 54-109.1. Definition and purposes. 


A credit union is a cooperative, nonprofit association, incorporated under 
Articles 14A to 14L of this Chapter, for the purposes of encouraging thrift 
among its members, creating a source of credit at a fair and reasonable rate of 
interest, and providing an opportunity for its members to use and control their 
own eed in order to improve their economic and social condition. (1975, c. 
538, s. 1. 


Editor’s Note. — Session Laws 1975, c. 538, fied herein as Articles 14A through 14L. Where 
s. 1, effective July 1, 1975, repealed Articles 9 appropriate, the historical citations to the re- 
through 14 of this Chapter and enacted in their _pealed sections have been added to correspond- 
place new Articles designated Articles 9 ing sections in the new Articles. 
through 14A in the act, which have been codi- 


§ 54-109.2. Organization procedure. 


(a) Any 12 or more residents of this State, of legal age, who have a common 
bond referred to in G.S. 54-109.26 may make application to organize a credit 
union and become charter members thereof by complying with this section. 

(b) The subscribers shall execute in duplicate articles of incorporation and 
agree to the terms thereof, which articles shall state: 

(1) The name, which shall include the words “credit union” and which 
shall not be the same as that of any other existing credit union in this 
State, and the location where the proposed credit union is to have its 
principal place of business; 

(2) That the existence of the credit union shall be perpetual; 

(3) The initial par value of the shares of the credit union. 

(4) The names and addresses of the subscribers to the articles of incorpo- 
ration, and the value of shares subscribed to by each, which shall be 
not less than five dollars ($5.00); and 
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(5) That the credit union may exercise such incidental powers as are 
necessary or requisite to enable it to carry on effectively the business 
for which it is incorporated, and those powers which are inherent in 
the credit union as a legal entity. 

(c) The subscribers shall prepare and adopt bylaws for the general govern- 
ment of the credit union, consistent with Articles 14A to 14L of this Chapter, 
and execute the same in duplicate. 

(d) They shall select at least five qualified persons who agree to serve on the 
board of directors, and at least three qualified persons who agree to serve on 
the supervisory committee. A signed agreement to serve in these capacities 
until the first annual meeting or until the election of their successors, 
whichever is later, shall be executed by those who so agree. This agreement 
shall be submitted to the administrator of credit unions. 

(e) The subscribers shall forward the required charter fee and an investi- 
gation fee, as prescribed by the Credit Union Commission, and the articles of 
incorporation and the bylaws to the Administrator of the Credit Union 
Division. The Administrator may issue a certificate of approval if the articles 
and the bylaws are in conformity with Articles 14A to 14L of this Chapter and 
he is satisfied that the proposed field of operation is favorable to the success of 
such credit union and that the standing of the proposed organizers is such as 
to give assurance that its affairs will be properly administered. He shall issue 
to the corporation a certificate of approval, annexed to a duplicate certificate of 
incorporation and of the bylaws, which certificate of approval, together with 
the attached duplicate certificate of incorporation, shall be recorded in the 
office of the register of deeds of the county in which the office of such credit 
union is situated, and upon recordation of the incorporators shall become and 
be a corporation for the purposes set forth in this Article. The register of deeds 
of the county in which such recordation is made shall charge the same fee for 
such recordation as he is now allowed to charge for handling and recording a 
certificate of incorporation of a corporation organized under the business 
corporation laws of this State. The application shall be acted upon within 30 
days (1915, cy tio, ss. 2, go, Cb. Ss. D210, O21, boo, FOZO.C. Tor S. Oy 190d. c 
875, 1965; c."956, ss ly 4 TOP Fo 7sic. FO9Mse" Se TOFo Ne. 0357s: Ty 1983. ¢. 568, 
s. 1.) 


§ 54-109.3. Form of articles and bylaws. 


In order to simplify the organization of credit unions, the Administrator of 
Credit Unions shall cause to be prepared a form of articles of incorporation and 
a form of bylaws, consistent with Articles 14A to 14L of this Chapter, which 
may be used by credit union incorporators for their guidance. Such articles of 
incorporation and bylaws shall provide: 

(1) The name of corporation. 

(2) The purposes for which it is formed. 

(3) Qualifications for membership. 

(4) The date of the annual meeting; the manner in which members shall 
be notified of meetings; the manner of conducting the meetings; the 
number of members which constitute a quorum at the meetings, and 
the regulations as to voting. 

(5) The number of members of the board of directors, their powers and 
duties, and the compensation and duties of officers elected by the 
board of directors, and frequency of meetings. 

(6) The number of members of the credit committee, if any, their powers 
and duties. 

(7) The number of members of the supervisory committee, if any, their 
powers and duties. 
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(8) The par value of shares of capital stock. 

(9) The conditions upon which shares may be issued, paid in, transferred, 
and withdrawn. 

(10) The fines, if any, which shall be charged for failure to meet obliga- 
tions to the corporation punctually. 

(11) The conditions upon which deposits may be received and withdrawn. 
Whether the proposed corporation shall, in addition, have power to 
borrow funds. 

(12) The manner in which the funds of the corporation shall be invested. 

(13) The conditions upon which loans may be made and repaid. 

(14) The maximum rate of interest that may be charged upon loans, not to 
exceed, however, the legal rate. 

(15) The method of receipting for money paid on account of shares, 
deposits, or loans. 

(16) The manner in which the reserve fund shall be accumulated. 

(17) The manner in which dividends shall be determined and paid to 
members. 

(18) The manner in which a voluntary dissolution of the corporation shall 
be effected. 

(19) The manner in which the bylaws and articles of incorporation may be 
aMenNded AOL Coal Lo, St 2 Ouse 2 bis al Ob 6.558 24 | ala) 


§ 54-109.4. Amendments. 


(a) The articles of incorporation or the bylaws may be amended as provided 
in the bylaws. Amendments to the articles of incorporation or bylaws shall be 
submitted to the Administrator of Credit Unions who shall approve or 
disapprove the amendments within 60 days. 

(b) Amendments shall become effective upon approval in writing by the 
Administrator and no fee shall be charged for such approval. (1915, c. 115, s.. 
Bes pS php MO AD peialOVSen StI D LC (OMe JOD, CAIN Os Ssu0s LO foe Ge LAO Lk Se 
3A O1 Ds CID) Sid.) 


§ 54-109.5. Use of name exclusive. 


With the exception of a credit union organized under the provisions of 
Articles 14A to 14L of this Chapter or of any other credit union act, or an 
association of credit unions or a recognized chapter thereof, any person, 
corporation, copartnership or association using a name or title containing the 
words “credit union” or any derivation thereof or representing themselves in 
their advertising or otherwise as conducting business as a credit union shall be 
guilty of a Class 1 misdemeanor, and may be permanently enjoined from using 
such words in its name. (1915, c. 115, s. 4; C.S., s. 5214; 1925, c. 73, s. 3; 1935, 
c. 87; 1941, c. 236; 1975, c. 538, s. 1; 1993, c. 539, s. 428; 1994, Ex. Sess., c. 24, 
s. 14(c).) : 


§ 54-109.6. Office facilities. 


(a) Acredit union may maintain service facilities at locations other than its 
main office if the maintenance of such offices is reasonably necessary to furnish 
service to its members, subject to the approval of the Administrator of Credit 
Unions. 

(b) Acredit union may change its place of business within this State upon 
written notice to the Credit Union Division. Such a change shall be recorded in 
the office of the register of deeds where its office was located, and a second 
duplicate in the office of the register of deeds of the county in which the new 
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office is to be located, if same is changed to another county. If the change is 
from one location to another in the same county, then only the Administrator 
of Credit Unions need be notified. 

(c) Acredit union may share office space with one or more credit unions and 
contract with any person or corporation to provide facilities or personnel. 
(1045004115 fsse 9,025)-©Siiss3 621575238 91925 90173 19.53819854018 73 1965; 
esvaGysen)l, 64 9nd 967 he. '823,199.03:19 7800919956263: 33), se3sd OF), c. 538, 
s. 1.) 


§ 54-109.7. Conducting business outside this State. 


A credit union incorporated under this Subchapter may conduct business 
outside of this State in any state where it is permitted to conduct business as 
a credit union. (1991, c. 651, s. 1.) 


§§ 54-109.8, 54-109.9: Reserved for future codification purposes. 


ARTICLE 14B. 


Supervision and Regulation. 


§ 54-109.10. Creation and supervision of Division. 


There shall be established in the North Carolina Department of Commerce 
a Credit Union Division which shall be under the supervision of the Adminis- 
trator of Credit Unions appointed by the Secretary of Commerce. The Credit 
Union Division and the Administrator of Credit Unions shall be under the 
general direction and supervision of the Secretary of Commerce, and there 
shall be such assistants to the Administrator of Credit Unions as may be 
necessary and the salaries of the Administrator and assistants shall be fixed by 
the State Personnel Council. (1915, c. 115, s. 1; C.S., s. 5208; 1925, c. 73, s. 4; 
1935, c. 87; 1965, c. 956, s. 1; 197 le ei864 esx b7 p19 FoyctO38es. 11; C98 ic. WG 1; 
s. 9(c); 1991 (Reg. Sess., 1992), c. 959, s. 3.) 


Editor’s Note. — Session Laws 1975, c. 538, 
s. 1, effective July 1, 1975, repealed Articles 9 
through 14 of this Chapter and enacted in their 
place new Articles designated Articles 9 
through 14A in the act, which have been codi- 
fied herein as Articles 14A through 14L. Where 
appropriate, the historical citations to the re- 


pealed sections have been added to correspond- 
ing sections in the new Articles. 

Pursuant to Session Laws 1989, c. 751, s. 
9(c), reference to the North Carolina Depart- 
ment of Economic and Community Develop- 
ment has been substituted for reference to the 
North Carolina Department of Commerce. 


CASE NOTES 


Cited in North Carolina Sav. & Loan League 
vy. North Carolina Credit Union Comm’n, 302 
N.C. 458, 276 S.E.2d 404 (1981). 


§ 54-109.11. Duties of Administrator. 


The duties of the Administrator of Credit Unions shall be as follows: 
(1) To organize and conduct in the State Department of Commerce, a 
bureau of information in regard to cooperative associations and rural 


and industrial credits. 
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(2) Upon request, to furnish, without cost, such printed information and 
blank forms as, in his discretion, may be necessary for the formation 
and establishment of any local credit union in the State. 

(3) To maintain an educational campaign in the State looking to the 
promotion and organization of credit unions. Upon the written re- 
quest of 12 bona fide residents of any particular locality in this State 
expressing a desire to form a local credit union at or in such locality, 
the Administrator of Credit Unions, or one of his assistants, shall 
proceed as promptly as may be convenient to such locality and make 
an investigation in order that the Administrator may determine 
whether or not a local credit union should be established according to 
the standards set forth and provided in this Article. The Administra- 
tor shall notify the applicants of his decision within 30 days after 
receipt of the written request. Before refusing the establishment of a 
credit union, the Administrator shall afford the applicants an oppor- 
tunity to be heard therewith in person or by counsel and at least 60 
days prior to the date set for a hearing on any such matter shall notify 
in writing the applicants of the date of said hearing and assign therein 
the grounds for the action contemplated to be taken and as to which 
inquiry shall be made on the date of such hearing. The determination 
of the Administrator shall be subject to judicial review in all respects 
according to the provisions and procedures set forth in Chapter 150B 
of the General Statutes of North Carolina, as amended. 

(4) To examine at least once a year, and oftener if such examination be 
deemed necessary by the Administrator or his assistant, the credit 
unions formed under this Article. A report of such examination shall 
be filed with the State Department of Commerce, and a copy mailed to 
the credit union at its proper address. 

(5) The Administrator of Credit Unions is authorized, empowered, and 
directed to fix the amount of a blanket surety bond which shall be 
required of each credit union official, committee member and em- 
ployee, irrespective of whether such official, committee member and 
employee receives, pays or has custody of money or other personal 
property owned by a credit union or in the custody or control of the 
credit union as collateral or otherwise. The surety on the bond shall be 
a surety company authorized to do business in North Carolina. Any 
such bond or bonds shall be in a form approved by the Administrator 
of Credit Unions with a view to providing surety coverage to the credit 
union with reference to loss by reason of acts of fraud or dishonesty 
including forgery, theft, embezzlement, wrongful abstraction or mis- 
application on the part of the person, directly or through connivance 
with others, and such other surety coverages as the Administrator of 
Credit Unions may determine to be reasonably appropriate or as 
elsewhere required by the Chapter. Any such bond or bonds shall be in 
an amount in relation to the money or other personal property 
involved or in relation to the assets of the credit union as the 
Administrator may from time to time prescribe by regulation for the 
purpose of requiring reasonable coverage. The Administrator may 
also approve the use of a form of excess coverage bond whereby a 
credit union may obtain an amount of coverage in excess of the basic 
surety coverage. No agreement, compromise or settlement of any 
claim or claims filed by a credit union with any surety or any surety 
company for less than the full amount of said claim or claims shall be 
entered into or made by the board of directors of any credit union 
unless and until the said claim or claims shall have been submitted to 
the Administrator of Credit Unions and his advice thereon given or 
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transmitted to the board of directors of said credit union. The 
following schedule shall be deemed as the minimum fidelity and 
faithful performance bond requirements only: 


Assets Minimum Coverage 
$ 0,000 to $ 5,000 $ 1,000 
5,001 to 10,000 2,000 
10,001 to 20,000 4,000 
20,001 to 30,000 6,000 
30,001 to 40,000 8,000 
40,001 to 50,000 10,000 
50,001 to 75,000 15,000 
75,001 to 100,000 20,000 
100,001 to 200,000 30,000 
200,001 to 300,000 40,000 
300,001 to 400,000 50,000 
400,001 to 500,000 70,000 
500,001 to 750,000 85,000 
750,001 to 1,000,000 100,000 
1,000,001 to 50,000,000 $100,000 plus $50,000 
for each million or frac- 
tion thereof of assets 
over $1,000,000 
$50,000,001 to $150,000,000 $2,500,000 plus $25,000 


for each million or frac- 

tion thereof of assets 

over $50,000,000 

Over $150,000,000 $5,000,000 


It shall be the duty of the board of directors of each credit union to provide 
proper protection to meet any circumstances by obtaining adequate bond (an 
insurance) coverage in excess of the above minimum schedule. The treasurer 
and all other persons handling credit union funds or records before entering 
upon his or their duties shall give a proper bond with good and sufficient 
surety, In an amount and character to be determined by the board in 
compliance with regulations conditioned upon the faithful performance of his 
or their trust. 

The Administrator may require additional coverage for any credit union 
when, in his opinion, the surety bonds in force are insufficient to provide 
adequate surety coverage, and it shall be the duty of the board of directors of 
any credit union to obtain such additional coverage within 60 days after the 
date of written notice by the Administrator to such board of directors. For good 
cause shown, the Administrator may extend the time to obtain additional 
coverage. (1915, c..115,,s: }; C.S.,.s..5209; 1925, ;¢,.73, ss.’ 2,,3),5;,6;,1935, c. 87; 
1957,;c: 989,)s..1;, 1965, e, 956, ss. 1-33, 1971, ¢..864,)8.,171973;;c%,199, ss. 1-3; 
041331, (8435/19 71d. 688) she LOU bbOys.ok; L987 64821, S.91374989, c.751, 
s. 7(2); 1991 (Reg. Sess., 1992), c. 959, ss. 4, 4.1.) 


OPINIONS OF ATTORNEY GENERAL 


officers, employees, or agents. See opinion of 
Attorney General to Mr. Stanley W. Brown, Jr., 
Deputy Administrator, Credit Union Div., De- 
partment of Commerce, 59 N.C.A.G. 8 (1989). 


Performance Bonds. — A State-chartered 
credit union, acting pursuant to 4 N.C.A.C. 
06C.0311, must provide a performance bond for 
not only its chief executive officer but for other 
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The language of subdivision (5) of this 
section and of § 54-109.44(2) relating to 
blanket surety bonds is mandatory and 
extends to all state-chartered credit union of- 
ficers, employees, agents, and others in a posi- 
tion of trust. See opinion of Attorney General to 
Mr. Stanley W. Brown, Jr., Deputy Administra- 
tor, Credit Union Division, Department of Com- 
merce, 59 N.C.A.G. 8 (1989). 

And Conflicting Administrative Rule 
Was Void. — To the extent that an administra- 
tive rule purported to permit an individual’s 
bond to be substituted for the blanket bond or 
to permit an individual’s bond to cover persons 
other than those specified in subdivision (5) of 
this section, it was in conflict with controlling 
law and was void. See opinion of Attorney 
General to Mr. Stanley W. Brown, Jr., Deputy 
Administrator, Credit Union Division, Depart- 
ment of Commerce, 59 N.C.A.G. 8 (1989). 

Discretion of Administrator and Board. 
— The provision of subdivision (5) of this sec- 
tion requiring a surety bond of the “treasurer 
and all other persons handling credit union 
funds or records” means that the board of 
directors may require, consistent with admin- 
istrative rules promulgated by the administra- 
tor, an additional surety bond for those having 
actual possession of or control over credit union 


ART. 14B. SUPERVISION AND REGULATION 


§54-109.12 


funds or financial records. Since the adminis- 
trator has broad discretion and authority under 
§ 54-109.12 to prescribe rules “relating to fi- 
nancial records, business practices and the con- 
duct and management of credit unions,” the 
administrator can promulgate reasonable 
guidelines for boards of directors to follow in 
determining the “amount and character” of the 
bond to be required. However, it is not within 
the discretion of a board of directors or the 
administrator to determine who shall be cov- 
ered by the bond, other than to identify “per- 
sons handling credit union funds or records.” 
See opinion of Attorney General to Mr. Stanley 
W. Brown, Jr., Deputy Administrator, Credit 
Union Division, Department of Commerce, 59 
N.C.A.G. 8 (1989). 

The additional bond provided for in subdivi- 
sion (5) of this section, must cover “the trea- 
surer and all other persons handling credit 
union funds or records.” Nothing in the statutes 
permits the chief financial officer or the chief 
executive officer of a state-chartered credit 
union to be substituted for the persons speci- 
fied. See opinion of Attorney General to Mr. 
Stanley W. Brown, Jr., Deputy Administrator, 
Credit Union Division, Department of Com- 
merce, 59 N.C.A.G. 8 (1989). 


§ 54-109.12. Corporations organized hereunder subject to 
Administrator of Credit Unions; rules and reg- 


ulations. 


In addition to any and all other powers, duties and functions vested in the 
Administrator of Credit Unions under the provisions of this Article, the 
Administrator of Credit Unions shall have general control, management and 
supervision over all corporations organized under the provisions of Article 14A. 
All corporations organized under the provisions of Article 14A shall be subject 
to the management, control and supervision of the Administrator of Credit 
Unions as to their conduct, organization, management, business practices and 
their financial and fiscal matters. The Administrator of Credit Unions may 
prescribe rules and regulations for the administration of this Article, as well as 
rules and regulations relating to financial records, business practices and the 
conduct and management of credit unions, and it shall be the duty of the board 
of directors and of the various officers of the credit union to put into effect and 
to carry out such regulations. (1915, c. 115, s. 7; C.S., s. 5237; 1925, c. 73, s. 3; 
ian c. 87; 1957, c. 989,.s. 6; 1965, .c. 956, ss. 1, 22; 1975, c. 538, s. 1; 1979, c. 
198. 


OPINIONS OF ATTORNEY GENERAL 


of or control over credit union funds or financial 
records. Since the administrator has broad dis- 


The provision of § 54-109.11(5) requiring 
a surety bond of the “treasurer and all other 


persons handling credit union funds or records” 
means that the board of directors may require, 
consistent with administrative rules promul- 
gated by the administrator, an additional 
surety bond for those having actual possession 


cretion and authority under this section to 
prescribe rules “relating to financial records, 
business practices and the conduct and man- 
agement of credit unions,” the administrator 
can promulgate reasonable guidelines for 
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boards of directors to follow in determining the _ other than to identify “persons handling credit 
“amount and character” of the bond to be re- union funds or records.” See opinion of Attorney 
quired. However, it is not within the discretion General to Mr. Stanley W. Brown, Jr., Deputy 
of a board of directors or the administrator to Administrator, Credit Union Division, Depart- 
determine who shall be covered by the bond, ment of Commerce, 59 N.C.A.G. 8 (1989). 


§ 54-109.13. Revocation of certificate; liquidation. 


If any such corporation shall neglect to make its annual report, as provided 
in this Article, or any other report required by the Administrator of Credit 
Unions for more than 15 days, or shall fail to pay the charges required, 
including the fines for delay in filing reports, the Administrator of Credit 
Unions shall give notice to such corporation of his intention to revoke the 
certificate of approval of the corporation for such neglect or failure, and if such 
neglect or failure continues for 15 days after such notice, the said Administra- 
tor shall, at his discretion, personally or by an agent appointed by him, take 
possession of the property and business of the corporation and retain posses- 
sion until such time as he may permit it to resume business, or until its affairs 
be finally liquidated as provided for in G.S. 54-109.93. (1915, c. 115,.s. 7; C.S., 
s. 5240; 1925, c. 73, ss. 3, 8; 1935, c. 87; 1957, c.. 989, s..8; 1965, c. 956, s. 1; 1975, 
C.s0s: Th) 


§ §4-109.14. Fees. 


(a) Each credit union subject to supervision and examination by the 
Administrator of Credit Unions, including credit unions in process of voluntary 
liquidation, shall pay into the office of the Administrator of Credit Unions twice 
each year, in the months of January and July, supervision fees, except those 
credit unions which liquidate or convert its charter shall pay into the office of 
the Administrator of Credit Unions, to the date of dissolution, pro rata 
supervision fees. Examination fees shall be paid promptly upon receipt of the 
examination report and invoice. 

The Administrator of Credit Unions, subject to the advice and consent of the 
Credit Union Commission, shall, on or before December 1 of each year, 
determine and fix the scale of supervisory and examination fees to be assessed 
during the next calendar year. 

No credit union shall be required to pay any supervisory fee until the 
expiration of 12 months from the date of the issuance of a certificate of 
incorporation to such credit union. 

(b) Moneys collected under this section shall be deposited with the State 
Treasurer of North Carolina and expended, under the terms of the Executive 
Budget Act, to defray expenses incurred by the office of the Administrator of 
Credit Unions in carrying out its supervisory and auditing functions. 

(c) All revenue derived from fees will be placed into a special account to be 
administered solely for the operation of the Credit Union Division. (1915, c. 
115 16:47 @S., sh 5238:1925,"0"7 8.48833) F193855-¢: ST pl941 e285 Gbo Ne 
1135, ss. 3, 4; 1957, c. 989, s. 7; 1965, c. 956, ss. 1, 23, 24; 1969, c. 69, s. 6; 1971, 
ce, 864, 5. 17; 1973, c. 199, s..12;°1975, ¢..538, s. 1; 1977, ¢: 559, ‘ss. 2; 3.) 


§ 54-109.15. Reports. 


(a) Credit unions organized under Articles 14A to 14L of this Chapter shall, 
in January and in July of each year, make a report of condition to the 
Administrator of Credit Unions on forms supplied for that purpose. Additional 
reports may be required. 

(b) Any credit union that neglects to make semiannual reports as provided 
in subsection (a) of this section, or any of the other reports required by the 
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Administrator of Credit Unions at the time fixed by the Administrator, shall 
pay a late penalty to the Administrator of Credit Unions of seventy-five dollars 
($75.00) for each day the neglect continues. The Administrator of Credit 
Unions may revoke the certificate of incorporation and take possession of the 
assets and business of any credit union failing to pay a penalty imposed under 
this section after serving notice of at least 15 days upon the credit union of the 
proposed action. Penalties collected under this section shall be credited to the 
special account established under G.S. 54-109.14. (1915, c. 115, s. 7; C.S., ss. 
5288,)52405:1925,:c) 73,88. 37,87 1935). 87; 1941; '¢)2353:1955) 691135; ss.-3; 
4; 1957, c. 989, ss. 7, 8; 1965, c. 956, ss. 1, 23, 24; 1969, c. 69, s. 6; 1971, c. 864, 
s2P7; 1973}'c: 199, 's) 12;'1975, ¢. 538, s.4;'1991,.¢) 651) 's. 2:) 


§ 54-109.16. Annual examinations required; payment of 
cost. 


The Administrator of Credit Unions shall cause every such corporation to be 
examined once a year and whenever he deems it necessary. The examiners 
appointed by him shall be given free access to all books, papers, securities, and 
other sources of information in respect to the corporation; and for the purpose 
of such examination the Administrator shall have power and authority to 
subpoena and examine personally, or by one of his deputies or examiners, 
witnesses on oath and documents, whether such witnesses are members of the 
corporation or not, and whether such documents are documents of the 
corporation or not. The Administrator may designate an independent auditing 
firm to do the work under his direction and supervision, with the cost to be paid 
by the credit union involved. (1915, c. 115, s. 7; C.S., s. 5239; 1925, c. 73, s. 3; 
1935, ¢: Dust ¢;. 956)"ss, 25) P969.e) 698s. 798.1975 er 538) se 151977, 
c. 559; 8. 4. 


§ 54-109.17. Records. 


(a) Acredit union shall maintain all books, records, accounting systems and 
procedures in accordance with such rules as the Administrator from time to 
time prescribes. In prescribing such rules, the Administrator shall consider the 
relative size of a credit union and its reasonable capability of compliance. 

(b) A credit union is not liable for destroying records after the expiration of 
the record retention time prescribed by the Administrator. 

(c) A photostatic or photographic reproduction of any credit union records 
shall be admissible as evidence of transactions with the credit union. (1973, c. 
95, s.°h; 19,7(5,46,588; su by) 


§ 54-109.18. Selection of attorneys to handle loan-closing 
| proceedings. 


The Administrator of Credit Unions shall establish rules and regulations 
relating to selection of attorneys-at-law to handle credit union loan closing 
proceedings. (1977, c. 559, s. 10.) 


§ 54-109.19. Removal of officers. 


(a) The Administrator of Credit Unions shall have the right and is hereby 
empowered to serve a written notice of his intention to remove from office any 
officer, director, committeeman or employee of any credit union doing business 
under Articles 14A through 15A of this Chapter who shall be found to be 
dishonest, incompetent, or reckless in the management of the affairs of the 
credit union, or who persistently violates the laws of this State or the lawful 
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orders, instructions and regulations issued by the Administrator and/or the 
State Credit Union Commission. 

(b) A notice of intention to remove a director, officer, committee member or 
employee from office shall contain a statement of the alleged facts constituting 
the grounds therefor and shall fix a time and place at which a hearing before 
the Credit Union Commission will be held thereon. Such hearing shall be fixed 
for a date not earlier than 30 days nor later than 60 days after the date of 
service of such notice unless an earlier or a later date is set by the Commission 
at the request of such director, officer, committee member or employee and for 
good cause shown. Pending this hearing, the Administrator may remove the 
alleged violator if he finds that it is essential to the continued well-being of the 
credit union or the public to do so. Unless, of course, such director, officer, 
committee member or employee shall appear at the hearing in person or by a 
duly authorized representative, he shall be deemed to have consented to the 
issuance of an order of such removal. In the event of such consent, or if upon 
the record made at any such hearing the Credit Union Commission shall find 
that any of the grounds specified in such notice has been determined by the 
greater weight of the evidence, the Commission may issue such orders of 
removal from office as it may deem appropriate. Any such order shall become 
effective at the expiration of 30 days after service upon such credit union and 
the director, officer, committee member or employee concerned (except in the 
case of an order issued upon consent, which shall become effective at the time 
specified therein). Such order shall remain effective and enforceable except to 
such extent as it is stayed, modified, terminated or set aside by action of the 
Credit Union Commission or a reviewing court. (1979, c. 197, s. 1.) 


§ 54-109.20: Reserved for future codification purposes. 


ARTICLE 14C. 


Powers of Credit Union. 


§ 54-109.21. General powers. 


A credit union may: 

(1) Make contracts; 

(2) Sue and be sued; 

(3) Adopt and use a common seal and alter the seal; 

(4) Acquire, lease, hold and dispose of property, either in whole or in part, 
necessary or incidental to its operations; 

(5) At the discretion of the board of directors, require the payment of an 
entrance fee or annual membership fee, or both, of any person 
admitted to membership; 

(6) Receive savings from its members in the form of shares, deposits, or 
special-purpose thrift accounts; 

(7) Lend its funds to its members as provided in Articles 14A to 14L of this 
Chapter; 

(8) Borrow from any source in accordance with policy established by the 
board of directors; 

(9) Discount and sell any eligible obligations, subject to rules adopted by 
the Administrator; 

(10) Sell all or substantially all of its assets or purchase all or substan- 
tially all of the assets of another financial institution, subject to the 
approval of the Administrator of Credit Unions; 

(11) Invest surplus funds as provided in Articles 14A to 14L of this 
Chapter; 


690 


§54-109.21 ART. 14C. POWERS OF CREDIT UNION $54-109.21 


(12) Make deposits in legally chartered banks, savings institutions, trust 
companies and central-type credit union organizations; 

(13) Assess charges to members in accordance with the bylaws for failure 
to meet properly their obligations to the credit union; 

(14) Hold membership in other credit unions organized under Articles 14A 
to 14L of this Chapter or other acts, and in other associations and 
organizations composed of credit unions; 

(15) Declare dividends; pay interest on deposits and pay interest refunds 
to borrowers as provided in Articles 14A to 14L of this Chapter; 

(16) Sell travelers checks and money orders and charge a reasonable fee 
for such services, provided the travelers checks are payable at 
institutions other than a credit union; 

(17) Perform tasks and missions requested by the federal government or 
this State or any agency or political subdivision thereof, when 
approved by the board of directors and not inconsistent with Articles 
14A to 14L of this Chapter; 

(18) Act as fiscal agent for and receive deposits from the federal govern- 
ment, this State, or any agency or political subdivision thereof; 

(19) Contribute to, support, or participate in any nonprofit service facility 
whose services will benefit the credit union or its membership subject 
to rules adopted by the Administrator; 

(20) Make donations or contributions to any civic, charitable or commu- 
nity organization as authorized by the board of directors, subject to 
such regulations as are prescribed by the Administrator; 

(21) Act as a custodian of qualified pension funds if permitted by federal 


aw; 

(22) Purchase or make available insurance for its directors, officers, 
agents, employees, and members; and 

(23) Facilitate its members’ purchase of goods and services in a manner 
which promotes the purposes of the credit union. 

(24) The board of directors may expel from the corporation any member 
who has not carried out the engagement the member made with the 
corporation, has been convicted of a felony or crime involving moral 
turpitude, or neglects or refuses to comply with the provisions of this 
Article or of the bylaws. The Board may, after notice and hearing as 
provided in this subdivision, expel from the corporation any member 
who because of the member’s intemperance disrupts the activities of 
the credit union or who because of the member’s habitual neglect of 
financial obligations reflects discredit upon the credit union. No 
member shall be expelled until informed in writing of the charges 
made and given an opportunity, after reasonable notice, to be heard. 

(25) Engage in activity permitted under this subdivision. Notwithstand- 
ing any other provision of this Chapter, the Administrator of Credit 
Unions, subject to the advice and consent of the Credit Union 
Commission, and upon a finding that action is necessary to preserve 
and protect the welfare of credit unions and to promote the general 
economy of the State, may adopt rules allowing State-chartered credit 
unions to engage in any activity in which they could engage if they 
were federally chartered credit unions. 

(26) Subject to rules adopted by the Administrator, act as trustee or 
custodian, and receive reasonable compensation for so acting, under 
any written trust instrument or custodial agreement created or 
organized and forming a part of a deferred compensation plan for its 
members or groups or organizations of its members, provided the 
funds of the plans are invested in savings or deposits of the credit 
union. All funds held may be commingled for the purpose of invest- 
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ment, but individual records shall be kept by the credit union for each 
participant and shall show in proper detail all transactions engaged in 
under authority of this subdivision. 

A member may withdraw from a credit union by filing a written notice of 
intent to withdraw. 

The amounts paid in on shares or deposits by an expelled or withdrawing 
member, with any dividends credited to the shares and any interest accrued on 
the deposits to the date of expulsion or withdrawal shall be paid to the member, 
but in the order of expulsion or withdrawal, and only as funds therefor become 
available, after deducting any amounts due to the credit union by the member. 
The member shall have no other or further right in the credit union or to any 
of its benefits, but the expulsion or withdrawal shall not operate to relieve the 
member from any remaining liability to the credit union. (1915, c. 115, ss. 5, 16, 
Ii g2o; Coes. 0216-6218 )525 a4920 ie. ocssp N01 9300 c 8421965, ic: 956, 
Si l97 5, -Cn0ad,:Ss,1, PO ce boost bt 1983 het bGSaier 2 wl Oot c 165i 163193) 


Editor’s Note. — Session Laws 1975, c. 538, 
s. 1, effective July 1, 1975, repealed Articles 9 
through 14 of this Chapter and enacted in their 
place new Articles designated Articles 9 
through 14A in the act, which have been codi- 
fied herein as Articles 14A through 14L. Where 


appropriate, the historical citations to the re- 
pealed sections have been added to correspond- 
ing sections in the new Articles. 

For act relating to withdrawal of deposits 
from the State Employees’ Credit Union, see 
Session Laws 1943, c. 781. 


OPINIONS OF ATTORNEY GENERAL 


Performance Bonds. — A State-chartered 
credit union, acting pursuant to 4 N.C.A.C. 
06C.0311, must provide a performance bond for 
not only its chief executive officer but for other 


officers, employees, or agents. See opinion of 
Attorney General to Mr. Stanley W. Brown, Jr., 
Deputy Administrator, Credit Union Div., De- 
partment of Commerce, 59 N.C.A.G. 8 (1989). 


§ 54-109.22. Incidental powers. 


A credit union may exercise such incidental powers such as are necessary or 
requisite to enable it to promote and carry on most effectively its purposes. 
(1975, ¢21588, si 1.) 


§§ 54-109.23 through 54-109.25: Reserved for future codification 


purposes. 


ARTICLE 14D. 
Membership. 


§ 54-109.26. “Membership” defined. 


(a) The membership of a credit union shall be limited to and consist of the 
subscribers to the articles of incorporation and such other persons within the 
common bond set forth in the bylaws as have been duly admitted members, 
have paid any required entrance fee or membership fee, or both, have 
subscribed for one or more shares, and have paid the initial installment 
thereon, and have complied with such other requirements as the articles of 
incorporation or bylaws specify. 

(b) Credit union membership may include groups having a common bond of 
similar occupation, association or interest, or groups who reside within an 
identifiable neighborhood, community, or rural district, or employees of a 
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common employer, and members of the immediate family of such persons. 
CLOT. Coll ons 0 O10. Ss 250ml CeO. oy ela! C1OT eGo, C O00, o. LO; 


ie be a Seca 7 eo hey 


Editor’s Note. — Session Laws 1975, c. 538, 
s. 1, effective July 1, 1975, repealed Articles 9 
through 14 of this Chapter and enacted in their 
place new Articles designated Articles 9 
through 14A in the act, which have been codi- 
fied herein as Articles 14A through 14L. Where 


appropriate, the historical citations to the re- 
pealed sections have been added to correspond- 
ing sections in the new Articles. 

Legal Periodicals. — For survey of 1981 
administrative law, see 60 N.C.L. Rev. 1165 
(1982). 


CASE NOTES 


Legislative Intent as to “Common Bond” 
Requirement. — The clear legislative intent 
of this section is to invest the credit union 
incorporators with the prerogative to establish 
and describe the “common bond” of its members 
within the bounds of the three permissible 
groups described in subsection (b) of this sec- 
tion. North Carolina Sav. & Loan League v. 
North Carolina Credit Union Comm’n, 45 N.C. 
App. 19, 262 S.E.2d 361 (1980), rev'd on other 
grounds, 302 N.C. 458, 276 S.E.2d 404 (1981). 

To qualify as a common bond within the 
meaning of this section, which provides that all 
persons eligible for membership in a credit 
union must share one and the same common 
bond, the trait or factor must be common to all 
eligible membership, and its very nature must 
provide the assurance of stability. North Caro- 
lina Sav. & Loan League v. North Carolina 
Credit Union Comm’n, 302 N.C. 458, 276 
S.E.2d 404 (1981). 

County, Municipal and State Employees. 
— Because county, municipal and State em- 
ployees do not all engage in similar types of 
work with similar job descriptions, they do not 
share a common bond of similar occupation, 


since similarity in occupation means similarity 
in the actual work done rather than similarity 
in who is benefited and who pays; therefore, an 
amendment to the bylaws of the State Employ- 
ees’ Credit Union permitting an expansion of 
the field of membership to include certain 
county and municipal employees could not be 
upheld on this basis. North Carolina Sav. & 
Loan League v. North Carolina Credit Union 
Comm’n, 302 N.C. 458, 276 S.E.2d 404 (1981). 

The class of persons eligible for membership 
in the State Employees’ Credit Union under an 
amendment to the bylaws of the credit union 
permitting an expansion of the field of member- 
ship to include certain county and municipal 
employees did not possess the common bond of 
similar association or interest, and limitation of 
membership to governmental employees cov- 
ered under a State administered retirement 
system did not provide a common bond of 
similar interest. North Carolina Sav. & Loan 
League v. North Carolina Credit Union 
Comm'n, 302 N.C. 458, 276 S.E.2d 404 (1981). 

Cited in Branch Bank & Trust Co. v. Na- 
tional Credit Union Admin. Bd., 786 F.2d 621 
(4th Cir. 1986). 


§ 54-109.27. Societies and other associations. 


Societies, and copartnerships composed primarily of individuals who are 
eligible to membership, and corporations whose stockholders are composed 
primarily of such individuals, may be admitted to membership in the same 
manner and under the same conditions as individuals, but may not borrow in 
excess of their shareholdings. Provided, however, secured loans in excess of 
shareholdings may be made to nonprofit societies, copartnerships, and corpo- 
rations who are members. (1975, c. 538, s. 1; 1979, c. 809, s. 1.) 


§ 54-109.28. Other credit unions. 


Any credit union organized under Articles 14A to 14L of this Chapter may 
permit membership of any other credit union organized under Articles 14A to 
14L of this Chapter or other acts. (1975, c. 538, s. 1.) 
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§ 54-109.29. Members who leave field. 


Members who leave the field of membership may be permitted to retain their 
membership in the credit union as a matter of general policy of the board of 
directors. (1975, c. 538, s. 1.) 


§ 54-109.30. Liability of shareholders. 


A shareholder of any such corporation, unless the bylaws so provide, shall 
not be individually liable for the payment of its debts for an amount in excess 
of the par value of the shares which he owns or for which he has subscribed. 
(W975 ChESb YS? ¥)) 


§ 54-109.31. Meetings of members. 


(a) The annual meeting and any special meetings of the members of the 
credit union shall be held at the time, place, and in the manner indicated by 
the bylaws. 

(b) At all such meetings, a member shall have but one vote, irrespective of 
his shareholdings. No member may vote by proxy, but a member may vote by 
absentee ballot if the bylaws of the credit union so provide. 

(c) A society, association, copartnership or corporation having membership 
in the credit union may be represented and have its vote cast by one of its 
members or shareholders, provided such person has been fully authorized by 
the organization’s governing body. 

(d) The board of directors may establish a minimum age of 16 years of age 
as a qualification to vote at meetings of the members. 

(e) The board of directors may establish a minimum age of 18 years of age 
as a qualification to hold office. (1975, c. 538, s. 1.) 


§§ 54-109.32 through 54-109.34: Reserved for future codification 


purposes. 


ARTICLE 14E. 
Direction of Affairs. 


§ 54-109.35. Election or appointment of officials. 


(a) The credit union shall be directed by a board of directors, at least five in 
number, to be elected at the annual members’ meeting by and from the 
members. All members of the board shall hold office for such terms as the 
bylaws provide. 

(b) The board of directors at its first meeting after its election shall appoint 
a supervisory committee from the membership (no more than one of whom may 
be a member of the board of directors and none a member of the credit 
committee) of not less than three members who shall serve for such terms as 
may be fixed by the bylaws; or in lieu thereof, the bylaws may authorize the 
board of directors to employ and use such clerical and auditing assistants as 
may be required to perform the duties required by G.S. 54-109.49. The board 
of directors may remove or suspend any member of the supervisory committee 
for neglect of duty, misfeasance, malfeasance, official misconduct, or for other 
good cause shown. 

(c) The board of directors shall appoint a credit committee from the 
membership consisting of an odd number, not less than three, for such terms 
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as the bylaws provide or, in lieu of a credit committee, appoint one or more loan 
officers from the membership and, in such instances, duties and responsibili- 
ties of the credit committee shall be carried out by such loan officer or officers. 
(L975 °c. 538,58. 1.) 


Editor’s Note. — Session Laws 1975, c. 538, fied herein as Articles 14A through 14L. Where 
s. 1, effective July 1, 1975, repealed Articles 9 appropriate, the historical citations to the re- 
through 14 of this Chapter and enacted in their _pealed sections have been added to correspond- 
place new Articles designated Articles 9 ing sections in the new Articles. 
through 14A in the act, which have been codi- 


§ 54-109.36. Record of board and committee members. 


Within 15 days following the board of directors’ initial or annual organiza- 
tion meeting, a record of the names and addresses of the members of the board, 
committees and all other officers of the credit union shall be filed with the 
Credit Union Division on forms provided by that Division. (1975, c. 538, s. 1.) 


§ 54-109.37. Vacancies. 


The board of directors shall fill any vacancies occurring in the board until 
successors elected at the next annual meeting have qualified. The board shall 
also fill vacancies in the credit and supervisory committees. (1975, c. 538, s. 1.) 


§ 54-109.38. Compensation of officials. 


No member of the board of directors or of the credit committee or supervisory 
committee shall be compensated for his service in this position, but providing 
reasonable life, health, accident and similar insurance protection for a director 
or committee member shall not be considered compensation. Directors and 
committee members, while on official business of the credit union, may be 
reimbursed for necessary expenses incidental to the performance of the 
business. (1975, c. 538, s. 1.) 


§ 54-109.39. Conflicts of interest. 


No director, committee member, officer, agent or employee of the credit union 
shall in any manner, directly or indirectly, participate in the deliberation upon 
or the determination of any question affecting his pecuniary interest or the 
pecuniary interest of any corporation, partnership, or association (other than 
the pairs union) in which he is directly or indirectly interested. (1975, c. 538, 
s. 1. 


§ 54-109.40. Executive officers. 


(a) At their organization meeting and within 30 days following each annual 
meeting of the members, the directors shall elect from their own number an 
executive officer, who may be designated as chairman of the board or president; 
a vice-chairman of the board or one or more vice-presidents; a treasurer; and 
a secretary. The treasurer and the secretary may be the same individual. The 
persons so elected shall be the executive officers of the corporation. 

(b) The terms of the officers shall be one year, or until their successors are 
chosen and have duly qualified. 

(c) The duties of the officers shall be prescribed in the bylaws. 

_(d) The board of directors may employ an officer in charge of operations 
whose title shall be either president and/or general manager; or, in lieu thereof, 
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the board of directors may designate the treasurer or an assistant treasurer to 
act as general manager and be in active charge of the affairs of the credit 
union. (1975, 'c. 538,'s. 1.) 


§ 54-109.41. Authority of directors. 


The board of directors shall have the general direction of the business 
affairs, funds, and records of the credit union. (1975, c. 538, s. 1.) 


§ 54-109.42. Executive committee. 


From the persons elected to the board, the board may appoint an executive 
committee of not less than three directors who may be authorized to act for the 
board in all respects, subject to such conditions and limitations as are 
prescribed by the board. (1975, c. 538, s. 1.) 


§ 54-109.43. Meetings of directors. 


The board of directors and the executive committee shall meet as often as the 
bylaws prescribe. (1915, c. 115, s. 8; C.S., s. 5232; 1975, c. 538, s. 1.) 


§ 54-109.44. Duties of directors. 


It shall be the duty of the directors to: 

(1) Act upon applications for membership or to appoint one or more 
membership officers to approve applications for membership under 
such conditions as the board prescribes. A record of a membership 
officer’s approval or denial of membership shall be available to the 
board of directors for inspection. A person denied membership by a 
membership officer may appeal the denial to the board; 

(2) Purchase a blanket fidelity bond, in accordance with any rules and 
regulations of the Administrator, to protect the credit union against 
losses caused by occurrences covered therein such as fraud, dishon- 
esty, forgery, embezzlement, misappropriation, misapplication, or 
unfaithful performance of duty by a director, officer, employee, mem- 
ber of an official committee, attorney-at-law or other agent; 

(3) Determine from time to time the interest rate or rates consistent with 
Articles 14A to 14L of this Chapter, which shall be charged on loans 
and to authorize interest refunds, if any, to members from income 
earned and received in proportion to the interest paid by them on such 
classes of loans and under such conditions as the board prescribes; 

(4) Fix from time to time the maximum amount which may be loaned to 
any one member; 

(5) Declare dividends on shares in the manner and form as provided in the 
bylaws; and determine the interest rate or rates which will be paid on 
deposits; 

(6) Set the number of shares and the amount of deposits which may be 
owned by a member, such limitations to apply alike to all members; 

(7) Have charge of the investment of surplus funds, except that the board 
of directors may designate an investment committee or any qualified 
individual to have charge of making investments under controls 
established by the board of directors; 

(8) Authorize the employment of such persons necessary to carry on the 
business of the credit union; 

(9) Authorize the conveyance of property; 

(10) Borrow or lend money to carry on the functions of the credit union; 
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(11) Designate a depository or depositories for the funds of the credit 


union; 


(12) Suspend any or all members of the credit or supervisory committee 
for failure to perform their duties; 

(13) Appoint any special committees deemed necessary; and 

(14) Perform such other duties as the members from time to time direct, 
and perform or authorize any action not inconsistent with Articles 
14A to 14L of this Chapter and not specifically reserved by the bylaws 
for the members. (1915, c. 115, s. 10; C.S., s. 5234; 1957, c. 989, s. 5; 
1965;°¢)' 956; '8.-20"°1973c) 199; 8.) 9° 1975; 6) 538 y:6% 15) 


OPINIONS OF ATTORNEY GENERAL 


Performance Bonds. — A State-chartered 
credit union, acting pursuant to 4 N.C.A.C. 
06C.0311, must provide a performance bond for 
not only its chief executive officer but for other 
officers, employees, or agents. See opinion of 
Attorney General to Mr. Stanley W. Brown, Jr., 
Deputy Administrator, Credit Union Div., De- 
partment of Commerce, 59 N.C.A.G. 8 (1989). 


division (2) of this section relating to blan- 
ket surety bonds is mandatory and extends 
to all state-chartered credit union officers, em- 
ployees, agents, and others in a position of 
trust. See opinion of Attorney General to Mr. 
Stanley W. Brown, Jr., Deputy Administrator, 
Credit Union Division, Department of Com- 


merce, 59 N.C.A.G. 8 (1989). 
The language of § 54-109.11(5) and sub- 


§ 54-109.45. Authority of credit committee. 


The credit committee shall have the general supervision of all loans to 
members. (1915, c. 115, s. 11; C.S., s. 5235; 1961, c. 1187, s. 22; 1965, c. 956, s. 
1; 1969, ¢69,.s./5;1973)\¢..199,.s. 10; 1975; c, 538,).8)1.) 


§ 54-109.46. Meetings of credit committee. 


The credit committee shall meet as often as the business of the credit union 
requires and not less frequently than once a month to consider applications for 
loans. No loan shall be made unless it is approved by a majority of the 
committee who are present at the meeting at which the application is 
considered. (1915, c. 115, s. 11; C.S., s. 5235; 1961, c. 1187, s. 22; 1965, c. 956, 
8.1; 1969.9 e5,69.i6 45i49'G3,.0:199. s 10s lO Lbee. m3dos Sik.) 


§ 54-109.47. Loan officers. 


(a) The credit committee may appoint one or more loan officers and delegate 
the power to approve loans, subject to such limitations or conditions as the 
credit committee prescribes. 

(b) Loan applications not approved by a loan officer shall be reviewed and 
acted upon by the credit committee. (1915, c. 115, s. 11; C.S., s. 5235; 1961, c. 
nan 8:22; 1965,.¢..956, s./1 1969, co69is.5:919735c) L99%s0L0; 1975, c. 538, 
syle 


§ 54-109.48. When credit committee dispensed with. 


The credit committee may be dispensed with, and loan officer(s) empowered 
to approve or disapprove loans under conditions prescribed by the board of 
directors. In the event the credit committee is dispensed with, the procedures 
prescribed in G.S. 54-109.45, 54-109.46 and 54-109.47 do not apply, and no 
loans shall be made unless approved by the loan officer(s). (1915, c. 115, s. 11; 
C.S., s. 5235; 1961, c. 1187, s. 22; 1965, c. 956, s. 1; 1969, c. 69, s. 5; 1973, c. 199, 
Ss. 10; 1OVSmcrS538 ps7 i) 
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§ 54-109.49. Duties of supervisory committee. 


The supervisory committee shall make or cause to be made an annual audit, 
in accordance with rules and regulations promulgated by the Administrator of 
Credit Unions, and shall submit a report of that audit to the board of directors 
and a summary of the report to the members at the next annual meeting of the 
credit union. The supervisory committee shall make or cause to be made such 
supplemental audits as deemed necessary by it or as may be ordered by the 
Administrator of Credit Unions. Any violation of this Article or of the bylaws or 
of any practice of the corporation which in the opinion of the supervisory 
committee is unsafe, unsound, or unauthorized, shall be reported to the board 
of directors and the Administrator of Credit Unions within seven days after its 
discovery. (1915, c. 115, s. 12; C.S., s. 5236; 1965, c..956, s. 21; 1973, c. 199, s. 
Ws TOD Capo. 8. 1.) 


§§ 54-109.50 through 54-109.52: Reserved for future codification 


purposes. 


ARTICLE 14F. 


Savings Accounts. 


§ 54-109.53. Shares. 


(a) The capital of a credit union consists of the payments made by members 
on shares, undivided surplus, and reserves. 

(b) Shares may be subscribed to, paid for and transferred in such manner as 
the bylaws prescribe. 

(c) Acertificate need not be issued to denote ownership of a share in a credit 
union. (1915, ¢. loss, J3-C:54.s59226; 1925, ¢ 73.5 3° 193p) C.. 87-1965 c: 
956, ss. 16, 17; 1975,'c. 538, s. 1.) 


Editor’s Note. — Session Laws 1975, c. 538, fied herein as Articles 14A through 14L. Where 
s. 1, effective July 1, 1975, repealed Articles 9 appropriate, the historical citations to the re- 
through 14 of this Chapter and enactedin their _ pealed sections have been added to correspond- 
place new Articles designated Articles 9 ing sections in the new Articles. 
through 14A in the act, which have been codi- 


§ 54-109.54. Dividends. 


The board of directors of any credit union may declare dividends as its 
bylaws provide. (1915, c. 115, s. 22; C.S., s. 5228; 1925, c. 73, s. 3; 1935, c. 87; 
1957, c. 989, s. 3; 1965, c. 956, s. 15; 1969, c. 69, ss. 3, 4; 1973, c. 199, s. 7; 1975, 
6:5 38"s. 158983, 62568; 's.*3.) 


§ 54-109.55. Deposits. 


A credit union may receive on deposit the savings of its members and also 
nonmembers in such amounts and upon such terms as the board of directors 
may determine and the bylaws shall provide. (1915, c. 115, s. 16; C.S., s. 5217; 
1925; T3p8: BF T9850. 87; 1975;exS38osrh.) 


§ 54-109.56. Thrift accounts. 


Christmas clubs, vacation clubs, and other thrift accounts may be operated 
under conditions established by the board of directors. (1975, c. 538, s. 1.) 
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§ 54-109.57. Trusts accounts. 


(a) Shares may be issued to and deposits received from any person estab- 
lishing an account who shall execute a written agreement with the credit union 
containing a statement that it is executed pursuant to the provisions of this 
subsection and providing for the account to be held in the name of such person 
as trustee for not more than one person designated as beneficiary, the account 
and any balance thereof shall be held as a trust account, with the following 
incidents: 

(1) The trustee during the trustee’s lifetime may change the designated 
beneficiary by a written direction to the credit union. 

(2) The trustee may withdraw funds by writing checks or otherwise, as set 
forth in the account contract, and receive payment in cash or check 
payable to the trustee’s personal order. Such payment or withdrawal 
shall constitute a revocation of the trust agreement as to the amount 
withdrawn. 

(3) If the beneficiary is living and of legal age at the death of the trustee, 
the beneficiary shall be the holder of the account, and payment by the 
credit union to the holder shall be a total discharge of the credit 
union’s obligation as to the amount paid. 

(4) If the beneficiary predeceases the trustee, the account shall become an 
individual account of the trustee and shall have the legal incidents of 
an individual account. 

(5) If the named beneficiary is not of legal age at the death of the trustee, 
the credit union shall transfer the funds in the account to the general 
guardian or guardian of the estate, if any, of the minor beneficiary. If 
no guardian of the minor beneficiary has been appointed, the credit 
union shall hold the funds in a similar interest bearing account in the 
name of the minor until the minor reaches the age of majority or until 
a duly appointed guardian withdraws the funds. 

(6) Funds in a trust account established pursuant to this subsection shall 
belong to the beneficiary upon the death of the trustee and the funds 
shall be subject only to the personal representative's right of collection 
as set forth in G.S. 28A-15-10(a)(1). Payment by the credit union of 
funds in the trust account to the beneficiary shall terminate the 
personal representative’s authority under G.S. 28A-15-10(a)(1) to 
collect against the credit union for the funds so paid, but the personal 
representative's authority to collect such funds from the beneficiary is 
not terminated. 

The person establishing an account under this subsection shall sign a state- 
ment containing language set forth in a conspicuous manner and substantially 
similar to the following: 


“CREDIT UNION (or name of institution) 
TRUST ACCOUNT 


G.S. 54-109.57 


I understand that by establishing a trust account under the provisions of 
North Carolina General Statute 54-109.57 that: 
1. During my lifetime I may withdraw the money in the account; and 
2. By written direction to the credit union (or name of institution) I may 
change the beneficiary; and 
3. Upon my death the money remaining in the account will belong to the 
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beneficiary, and the money will not be inherited by my heirs or be 
controlled by my will. 
(al) This section shall not be deemed exclusive. Deposit accounts not 
. conforming to this section shall be governed by other applicable provisions of 
the General Statutes or the common law, as appropriate. 

(b) Whenever the beneficiary of a trust account does not survive the trustee, 
then the account and any balance thereof which exists shall be held by the 
trustee in the trustee’s own right and for the trustee’s own use and benefit. 

(c) No addition to such accounts, nor any withdrawal, payment, or change of 
beneficiary shall affect the nature of such accounts as trust accounts, or affect 
the right of a trustee to terminate the account. 

(d) Nothing herein contained shall be construed to repeal or modify any of 
the provisions of G.S. 105-24, relating to the administration of the estate tax 
laws of this State, or provisions of law relating to estate taxes. (1915, c. 115, s. 
14; C.S., s. 5227; 1975, c. 538, s. 1; 1987 (Reg. Sess., 1988), c. 1078, s. 2; 1989, 
c. 164, s. 6; 1989 (Reg. Sess., 1990), c. 866, s. 8.) 


Editor’s Note. — Session Laws 1987 (Reg. erned by the provisions of those statutes as 
Sess., 1988), c. 1078, which amended this sec- they read prior to July 1, 1989. 


tion, in s. 9 provided that all accounts opened Section 105-24 referred to above has been 
pursuant to any statute amended by c. 1078 repealed. 
before July 1, 1989 would continue to be gov- 


§ 54-109.58. Joint accounts. 


(a) Shares may be issued to and deposits received from any two or more 
persons opening or holding an account or accounts, but no joint tenant, unless 
a member in his own right, shall be permitted to vote, obtain loans, or hold 
office or be required to pay an entrance or membership fee. The account and 
any balance thereof shall be held by them as joint tenants, with or without 
right of survivorship, as the contract shall provide; the account may also be 
held pursuant to G.S. 41-2.1 and have the incidents set forth in that section, 
provided, however, if the account is held pursuant to G.S. 41-2.1 the contract 
shall set forth that fact as well. Unless the persons establishing the account 
have agreed with the credit union that withdrawals require more than one 
signature, payment by the credit union to, or on the order of, any persons 
holding an account authorized by this section shall be a total discharge of the 
credit union’s obligations as to the amount so paid. Funds in a joint account 
established with right of survivorship shall belong to the surviving joint tenant 
or tenants upon the death of a joint tenant, and the funds shall be subject only 
to the personal representative’s right of collection as set forth in GS. 
28A-15-10(a)(3), or as provided in G.S. 41-2.1 if the account is established 
pursuant to the provisions of that section. Payment by the credit union of funds 
in the joint account to a surviving joint tenant or tenants shall terminate the 
personal representative’s authority under G.S. 28A-15-10(a)(3) to collect 
against the credit union for the funds so paid, but the personal representative's 
authority to collect such funds from the surviving joint tenant or tenants is not 
terminated. A pledge of such account by any holder or holders shall, unless 
otherwise specifically agreed upon, be a valid pledge and transfer of such 
account, or of the amount so pledged, and shall not operate to sever or 
terminate the joint ownership of all or any part of the account. Persons 
establishing an account under this section shall sign a statement showing 
their election of the right of survivorship in the account, and containing 
language set forth in a conspicuous manner and substantially similar to the 
following: 
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“CREDIT UNION (or name of institution) 
JOINT ACCOUNT WITH RIGHT OF 
SURVIVORSHIP 


G.S. 54-109.58 


We understand that by establishing a joint account under the provisions of 
North Carolina General Statute 54-109.58 that: 

1. The credit union (or name of institution) may pay the money in the 
account to, or on the order of, any person named in the account unless 
we have agreed with the credit union that withdrawals require more 
than one signature; and 

2. Upon the death of one joint owner the money remaining in the account 
will belong to the surviving joint owners and will not pass by 
inheritance to the heirs of the deceased joint owner or be controlled by 
the deceased joint owner’s will. 

We DO elect to create the right of survivorship in this account. 


” 


(al) This section shall not be deemed exclusive. Deposit accounts, not 
conforming to this section shall be governed by other applicable provisions of 
the General Statutes or the common law as appropriate. 

(b) This section does not repeal or modify any provisions of laws relating to 
estate taxes. This section regulates and protects the credit union in its 
relationship with joint owners of accounts. 

(c) No addition to such account, nor any withdrawal or payment shall affect 
the nature of the account as a joint account, or affect the right of any tenant to 
terminate the account. (1975, c. 538, s. 1; 1987 (Reg. Sess., 1988), c. 1078, s. 3; 
1989, c. 164, s. 3; 1989 (Reg. Sess., 1990), c. 866, s. 7; 1998-69, s. 15.) 


Editor’s Note. — Session Laws 1987 (Reg. Effect of Amendments. — The 1998 
Sess., 1988), c. 1078, which amended this sec- amendment, effective August 1, 1998, and ap- 
tion, in s. 9 provided that all accounts opened plicable to estates of decedents who die on or 
pursuant to any statute amended by c. 1078 after that date, rewrote subsection (b). 
before July 1, 1989 would continue to be gov- 
erned by the provisions of those statutes as 
they read prior to July 1, 1989. 


CASE NOTES 


Cited in Napier v. High Point Bank & Trust Mutual Community Savs. Bank v. Boyd, 125 
Co., 100 N.C. App. 390, 396 S.E.2d 620 (1990); N.C. App. 118, 479 S.E.2d 491 (1996). 


§ 54-109.59. Liens. 


The credit union shall have a lien on the shares, deposits and accumulated 
dividends or interest of a member in his individual, joint or trust account, for 
any sum past due the credit union from said member or for any loan endorsed 
by him, (1915, c. 115,'s. 13; C.S.9695226: d925) ex ihdsq Sik 985 hes875 1965, c. 
956,0ss) 46, d 7¢h9755¢2 5385-s:-18) 


CASE NOTES 


Applicability of Section. — This section lien on their borrowers’ funds but the lien is not 
gives credit unions the opportunity to obtain a complete until the deposit is actually made. 
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Reynolds v. North Carolina State Employees 
Credit Union, 31 Bankr. 296 (Bankr. E.D.N.C. 
1983). 

Statutory lien created by this section is 
avoidable under federal bankruptcy law. 
Petersen v. State Employees Credit Union (In 
re Kittrell),-115 Bankr. 873 (Bankr. M.D.N.C. 
T99G). 

Funds Deposited as a Result of Credit 
Union’s Unfair and Deceptive Trade Prac- 
tices. — Credit union was not entitled to assert 
statutory lien under this section on funds in 
debtor’s share account because those funds 
were deposited in debtor’s share account as 
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trade practices. Petersen v. State Employees 
Credit Union (In re Kittrell), 115 Bankr. 873 
(Bankr. M.D.N.C. 1990). 

Lien created by this section becomes 
effective against debtor only when debtor’s 
financial condition fails to meet a specified 
financial standard, i.e., when debtor is “past 
due” with payments to credit union; moreover, 
if in fact credit union had valid statutory lien on 
debtor’s share account pursuant to this section, 
then trustee can avoid that lien pursuant to 11 
U.S.C. §§ 545(1)(E) and 547(b). Petersen v. 
State Employees Credit Union (In re Kittrell), 


result of credit union’s unfair and deceptive HS Bantos 843 ankr MUN Ca d90). 


§ 54-109.60: Repealed by Session Laws 1977, c. 559, s. 6. 


§ 54-109.61. Reduction in shares. 


(a) Whenever the losses of any credit union, resulting from a depreciation in 
value of its loans or investments or otherwise, exceed its undivided earnings 
and reserve fund so that the estimated value of its assets is less than the total 
amount due the shareholders, the credit union may by a majority vote of the 
members present at a special meeting called for that purpose order a reduction 
in the shares of each of its shareholders to divide the loss proportionately 
among the members. 

(b) If the credit union thereafter realizes from such assets a greater amount 
than was fixed by the order of reduction, such excess shall be divided 
proportionately among the shareholders whose assets were reduced, but only 
to the extent of such reduction. (1975, c. 538, s. 1.) 


§ 54-109.62: Reserved for future codification purposes. 


§ 54-109.63. Personal agency accounts. 


(a) A person may open a personal agency account by written contract 
containing a statement that it is executed pursuant to the provisions of this 
section. A personal agency account may be a checking account, savings 
account, time deposit, or any other type of withdrawable account or certificate. 
The written contract shall name an agent who shall have authority to act on 
behalf of the depositor in regard to the account as set out in this subsection. 
The agent shall have the authority to: 

(1) Make, sign or execute checks drawn on the account or otherwise make 
withdrawals from the account; 
(2) Endorse checks made payable to the principal for deposit only into the 
account; and 
(3) Deposit cash or negotiable instruments, including instruments en- 
dorsed by the principal, into the account. 
A person establishing an account under this section shall sign a statement 
containing language substantially similar to the following in a conspicuous 
manner: 
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“CREDIT UNION (or name of institution) 
PERSONAL AGENCY ACCOUNT . 


G.S. 54-109.63 


I understand that by establishing a personal agency account under the 
provisions of North Carolina General Statute 54-109.63 that the agent named 
in the account may: 

1. Sign checks drawn on the account; and 
2. Make deposits into the account. 

I also understand that upon my death the money remaining in the account 
will be controlled by my will or inherited by my heirs. 

(b) An account created under the provisions of this section grants no 
ownership right or interest in the agent. Upon the death of the principal there 
is no right of survivorship to the account and the authority set out in 
subsection (a) terminates. 

(c) The written contract referred to in subsection (a) shall provide that the 
principal may elect to extend the authority of the agent set out in subsection 
(a) to act on behalf of the principal in regard to the account notwithstanding 
the subsequent incapacity or mental incompetence of the principal. If the 
principal so elects to extend such authority of the agent, then upon the 
subsequent incapacity or mental incompetence of the principal, the agent may 
continue to exercise such authority, without the requirement of bond or of 
accounting to any court, until such time as the agent shall receive actual 
knowledge that such authority has been terminated by a duly qualified 
guardian of the estate of the incapacitated or incompetent principal or by the 
duly appointed attorney-in-fact for the incapacitated or incompetent principal, 
acting pursuant to a durable power of attorney (as defined in G.S. 32A-8) which 
grants to the attorney-in-fact that authority in regard to the account which is 
granted to the agent by the written contract executed pursuant to the 
provisions of this section, at which time the agent shall account to such 
guardian or attorney-in-fact for all actions of the agent in regard to the account 
during the incapacity or incompetence of the principal. If the principal does not 
so elect to extend the authority of the agent, then upon the subsequent 
incapacity or mental incompetence of the principal, the authority or the agent 
set out in subsection (a) terminates. 

(d) When an account under this section has been established all or part of 
the account or any interest or dividend thereon may be paid by the credit union 
on a check made, signed or executed by the agent. In the absence of actual 
knowledge that the principal has died or that the agency created by the 
account has been terminated, such payment shall be a valid and sufficient 
discharge to the credit union for payment so made. 

(e) An account established under the provisions of this section does not 
grant to the agent the authority to vote, obtain loans, or hold office and the 
agent shall not be required to pay an entrance or membership fee. (1987 (Reg. 
Sess., 1988), c. 1078, s. 4; 1989, c. 164, s. 9; 1989 (Reg. Sess., 1990), c. 866, s. 
9 ) 


Editor’s Note. — Session Laws 1987 (Reg. continue to be governed by the provisions of 
Sess., 1988), c. 1078, s. 9 provided that all those statutes as they read prior to July 1, 
accounts opened pursuant to any statute 1989. 
amended by c. 1078 before July 1, 1989 would 
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§ 54-109.64: Reserved for future codification purposes. 


ARTICLE 14G. 


Loans. 


§ 54-109.65. Purposes, terms and interest rate. 


A credit union may loan to its members for such purpose and upon such 
security and terms as the board of directors prescribes at rates of interest not 
exceeding eighteen percent (18%) annual percentage rate, unless a greater 
rate not to exceed the annual percentage rate permitted to be charged by 
federally chartered credit unions, is otherwise approved by the Credit Union 
Commission. Such action by the Commission will be uniform and apply to all 
credit unions. 

The term “interest,” as used in this section, shall not be deemed to include 
charges made by a credit union for appraisals of real or personal property; 
attorneys’ fees for searching title to real property, preparing notes, deeds of 
trust, mortgages and closing loans; and recording fees. Rate of interest and 
terms of repayment shall appear on each note but the corporation may, for the 
purpose of making loans, discount and negotiate promissory notes and deduct 
in advance, from the proceeds of such loan, interest at a rate not to exceed the 
rate herein fixed, which shall be the legal rate for corporations organized under 
this Article, and such deductions shall be made upon the amount of the loan 
from the date thereof until the maturity of the final installment, notwithstand- 
ing that the principal amount of such loan is required to be repaid in such 
installmentsjGL915 je) 415;hss.: 19, ‘2081917 ser 2325 85 4:5C:S. sss. 152207 5221- 
1925; :¢.:73;'s)3; 1935; e875) 1955, ¢.:1135)181.25)1957, ec: 989;)8 2;19611¢. 1487, 
s. 1; 1965, c. 956, ss. 1, 12, 13; 1969, c. 69, s. 9; 1973, c. 199, ss. 5, 6; 1975, c..538, 
s. 1; 1983, c. 568, s. 4.) 


OPINIONS OF ATTORNEY GENERAL 


Loans Need Not Be Repaid in Install- Unions, Department of Agriculture, 40 
ments. — See opinion of the Attorney General N.C.A.G. 49 (1969), issued under former § 54- 
to Mr. W.V. Didawick, Administrator of Credit 88. 


§ 54-109.66. Application. 


Every application for a loan shall be made in writing upon a form, which the 
board of directors prescribe. The application shall state the purpose for which 
the loan is desired, and the security, if any, offered. Each loan shall be 
evidenced by a written document. (1975, c. 538, s. 1.) 


§ 54-109.67. Loan limit. 


No loan shall be made to any member in an aggregate amount in excess of 
ten percent (10%) of the credit union’s unimpaired capital and surplus. In 
accordance with the bylaws and subject to such rules and regulations as the 
Administrator may prescribe, the board of directors shall determine and set 
the maximum unsecured loan limits subject to the limitation contained in the 
preceding sentence. (1915, c. 115, s. 19; 1917, c. 232, s. 4; C.S., s. 5220; 1925, 
C. 7a 3) BY 193bVe Sir loo, Clio soc 7toOl, er lle tie. LOD, CvoDO scm. 
12, 13; 1969, c. 69, s. 9; 1973, c. 199, s. 5; 1975, c. 538, s. 15/1983, c. 568,,s. 5.) 


704 


§54-109.68 ART. 14H. INSURANCE AND PURCHASING §54-109.75 


§ 54-109.68. Security. 


In addition to generally accepted types of security, the endorsement of a note 
by a surety, comaker or guarantor, or assignment of shares, in a manner 
consistent with the laws of this State, shall be deemed security within the 
meaning of Articles 14A to 14L of this Chapter. The adequacy of any security 
shall be determined by the board of directors subject to Articles 14A to 14L of 
this Chapter and the bylaws. (1975, c. 538, s. 1.) 


CASE NOTES 


Attempt to Create Security Interest in 
Retirement Account by Using Deceptive 
Trade Practices. — Practices and actions of 
credit union in deceiving borrower into think- 
ing that credit union had a valid, enforceable 
security interest in his retirement account by 
inserting the word “retirement” in the “other 
collateral” block on front of loan documents and 
having debtor sign documents at time of mak- 
ing first loan (which authorized sending em- 
ployee’s retirement checks to credit union and 
depositing therein and filing away of these 
forms and applying them to all loans thereafter 


§ 54-109.69. Installments. 


made) violated public policy of protecting the 
retirement accounts of teachers and other state 
employees, having tendency to deceive them 
regarding their rights as to their retirement 
accounts. These acts collectively constitute un-_ 
fair and deceptive trade practices. As debtor 
was damaged as a result of such practices (in 
that he lost ability to use his retirement fund 
for his own needs, including eventual retire- 
ment), he was entitled to recover treble dam- 
ages and attorneys’ fees. Petersen v. State Em- 
ployees Credit Union (In re Kittrell), 115 
Bankr. 873 (Bankr. M.D.N.C. 1990). 


A member may receive a loan in installments, or in one sum, and may pay 
the whole or any part of his loan on any day on which the office of the credit 
union is open for business. (1975, c. 538, s. 1.) 


§ 54-109.70. Line of credit. 


A line of credit and advances may be granted to each member within 
guidelines established by the board of directors. Where a line of credit has been 
RNa no additional loan ppp ications are required as long as the aggregate 
obli 


gation does not exceed the 


imit of such line of credit. (1975, c. 538, s. 1.) 


§ 54-109.71. Other loan programs. 


(a) Acredit union may participate in loans to credit union members jointly 
with other credit unions, corporations, or financial organizations. 
(b) A credit union may participate in guaranteed loan programs of the 


federal and State government. 


(c) Acredit union may purchase the conditional sales contracts, notes and 
similar instruments of its members. (1975, c. 538, s. 1.) 


§§ 54-109.72 through 54-109.74: Reserved for future codification 


purposes. 


ARTICLE 14H. 


Insurance and Group Purchasing. 


§ 54-109.75. Insurance for members. 


(a) A credit union may purchase or make available insurance for its 
members in amounts related to their respective ages, shares, deposits or loan 
balances or to any combination of them. 
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(b) A credit union may enter into cooperative marketing arrangements to 
facilitate its members’ voluntary purchase of insurance including, but not by 
way of limitation, life insurance, disability insurance, accident and health 
insurance, property insurance, liability insurance, and legal expense insur- 
ance. (1975;.¢. 538, s. 1) 


Editor’s Note. — Session Laws 1975, c. 538, fied herein as Articles 14A through 14L. Where 
s. 1, effective July 1, 1975, repealed Articles 9 appropriate, the historical citations to the re- 
through 14 of this Chapter and enacted in their _ pealed sections have been added to correspond- 
place new Articles designated Articles 9 ing sections in the new Articles. 
through 14A in the act, which have been codi- 


§ 54-109.76. Liability insurance for officers. 


A credit union may purchase and maintain liability insurance on behalf of 
any person who is or was a director, officer, employee, or agent of the credit 
union, or who is or was serving at the request of the credit union as a director, 
officer, employee, or agent of another corporation, partnership, joint venture, 
trust or other enterprise against any liability asserted against such person and 
incurred by such person in any such capacity or arising out of such person’s 
status as such, whether or not the credit union would have the power to 
indemnify such person against such liability. (1975, c. 538, s. 1.) 


§ 54-109.77. Group purchasing. 


A credit union may enter into cooperative marketing arrangements to 
facilitate its members’ voluntary purchase of such goods and services as are in 
the interest of improving economic and social conditions of the members. 
(1975; .¢/'538,.8. 1) 


§ 54-109.78. Share and deposit insurance. 


(a) All credit unions established under this Chapter shall, no later than July 
1, 1976, apply for insurance of member share and deposit accounts from any 
mutual deposit guaranty association which qualifies under Article 7A of 
Chapter 54 of the General Statutes (Mutual Deposit Guaranty Associations), 
or from the National Credit Union Administration under the Federal Credit 
Union Act. All such credit unions shall, on or before January 1, 1977, obtain 
and thereafter maintain the above-mentioned insurance. A credit union which 
is unable to obtain a commitment for insurance of the share and deposit 
accounts within the time limit specified above shall be dissolved by action of 
the Administrator of Credit Unions or permitted to merge with another credit 
union. Provided, the Administrator may grant additional time to obtain the 
insurance commitment, upon satisfactory evidence that the credit union has 
made or is making a substantial effort to achieve the conditions precedent to 
issuance of the commitment. Granting of additional time or times to obtain the 
insurance commitment shall not extend later than January 1, 1978. 

(b) All credit unions chartered under Articles 14A to 14L of this Chapter 
after ratification shall apply for and obtain insurance as a condition to 
granting the charter. (1975, c. 538, s. 1.) 


Editor’s Note. — Article 7A of Chapter 54, deposit guaranty associations, see now § 54B- 
referred to in this section, was repealed by 236 et seq. 
Session Laws 1981, c. 282, s. 1. As to mutual 
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§§ 54-109.79 through 54-109.81: Reserved for future codification 


purposes. 


ARTICLE 14]. 


Investments. 


§ 54-109.82. Investment of funds. 


The capital, deposits, undivided profits and reserve fund of the corporation 
may be invested only in any of the following ways: 

(1) They may be lent to the members of the corporation in accordance with 
the provisions of this Chapter. 

(2) In capital shares, obligations, or preferred stock issues of any agency 
or association organized either as a stock company, mutual associa- 
tion, or membership corporation, provided the membership or 
stockholdings, as the case may be, of the agency or association are 
confined or restricted to credit unions or organizations of credit 
unions, or provided the purpose for which the agency or association is 
organized or designed is to service or otherwise assist credit union 
operations. 

(3) In obligations of the State of North Carolina or any subdivision 
thereof. 

(4) In obligations of the United States, including bonds and securities 
upon which payment of principal and interest is fully guaranteed by 
the United States. 

(5) They may be deposited to the credit of the corporation in savings 
institutions, credit unions, or State banks or trust companies incor- 
porated under the laws of the State, or in national banks located in 
the State. 

(6) In loans to other credit unions in any amount not to exceed twenty-five 
percent (25%) of the shares and unimpaired surplus of the lending 
credit union. 

(7) In an aggregate amount not to exceed twenty-five percent (25%) of the 
allocations to the reserve fund in any agency or association of the type 
described in subdivision (2) of this section provided the purposes of 
the agency or association are designed to assist in establishing and 
maintaining liquidity, solvency, and security in credit union opera- 
tions. 

(8) In the North Carolina Savings Guaranty Corporation. 

(9) In any form of investment allowed by law to the State Treasurer under 
G.S. 147-69.1. 

(10) Debentures issued by an agency of the United States government. 

(11) In the College Foundation in any amount not to exceed ten percent 
(10%) of the shares and unimpaired surplus of the investing credit 
union. 

(12) They may be deposited in any bank or savings institution insured by 
the federal government or any of its agencies. (1915, c. 115, s. 18; 
LOTT FC, 2o2, SS. 2a OnCrO SOs lO Ons ©, lon Sa. be. led, day oe) ec: 
87; 1939° c. 400) s. 121947; c. 781; 1965, c..956, ss. 10, 11 1969... 69, 
Sab Oso. COU. S24) C e200, Sate 1070, Cr DOO, Ss. be 801 ae Cl Ode 8. 
7; 1979, c. 467, s. 23; c. 809, s. 2; 1991, c. 651, s. 4; 1991 (Reg: Sess., 
1992), c. 1030, s. 51.11.) 
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Editor’s Note. — Session Laws 1975, c. 538, fied herein as Articles 14A through 14L. Where 
s. 1, effective July 1, 1975, repealed Articles 9 appropriate, the historical citations to the re- 
through 14 of this Chapter and enacted in their _pealed sections have been added to correspond- 
place new Articles designated Articles 9 ing sections in the new Articles. 
through 14A in the act, which have been codi- 


OPINIONS OF ATTORNEY GENERAL 


Credit Unions May Invest in Govern- Administrator of Credit Unions, Department of 
ment Securities Program. — See opinion of Agriculture, 40 N.C.A.G. 50 (1970), issued un- 
the Attorney General to Mr. W.V. Didawick, der former § 54-86. 


§§ 54-109.83 through 54-109.85: Reserved for future codification 


purposes. 


ARTICLE 14.J. 


Reserve Allocations. 


§ 54-109.86. Transfers to regular reserve. 


(a) At the end of each accounting period the gross income shall be deter- 
mined. From this amount, there shall be set aside, as a regular reserve against 
losses on loans and against such other losses as may be specified in regulations 
prescribed pursuant to law, sums in accordance with the following schedule: 
(1) Acredit union in operation for more than four years and having assets 
of five hundred thousand dollars ($500,000) or more shall set aside 
a. Ten per centum (10%) of gross income until the regular reserve 
shall equal four per centum (4%) of the total of outstanding loans 
and risk assets, then 

b. Five per centum (5%) of gross income until the regular reserve 
shall equal six per centum (6%) of the total of outstanding loans 
and risk assets. 
(2) Acredit union in operation less than four years or having assets of less 
than five hundred thousand dollars ($500,000) shall set aside 
a. Ten per centum (10%) of gross income until the regular reserve 
shall equal seven and one-half per centum (712%) of the total of 
outstanding loans and risk assets, then 

b. Five per centum (5%) of gross income until the regular reserve 
shall equal ten per centum (10%) of the total outstanding loans 
and risk assets. 

(3) Whenever the regular reserve falls below the stated per centum of the 
total of outstanding loans and risk assets, it shall be replenished by 
regular contributions in such amounts as may be determined by the 
Administrator to maintain the stated reserve goals. 

(b) The Administrator, with the advice and consent of the Credit Union 
Commission, may increase or decrease the reserve requirement set forth in 
subsection (a) of this section when such an increase or decrease is deemed 
necessary or desirable in order to conform to the reserve requirements of 
federally chartered credit unions. 

(c) In addition to such regular reserve, special reserves to protect the 
interests of members shall be established: ! 

(1) When required by regulation; or 

(2) When found by the Administrator, in any special case, to be necessary 
for that purpose. 

(d) Nothing in this section shall be construed as limiting the amount that a 
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credit union may set apart to its reserve fund. (1915, c. 115, s. 21; C.S., s. 5222; 
1939 CetUU wes 25 1900s Ca LI So .se 1, L9G9. C09, S542, [Uo 1, C000, oa. Lah. 


c. 293; 1997-456, s. 27.) 


Editor’s Note. — Session Laws 1975, c. 538, 
s. 1, effective July 1, 1975, repealed Articles 9 
through 14 of this Chapter and enacted in their 
place new Articles designated Articles 9 
through 14A in the act, which have been codi- 
fied herein as Articles 14A through 14L. Where 
appropriate, the historical citations to the re- 
pealed sections have been added to correspond- 


Subdivisions (a)(1)(a), (a)(1)(b), and (a)(2)(a) 
of this section were renumbered as subdivisions 
(a)(1)a., (a)(1)b., (a)(2)a., and (a)(2)b. pursuant 
to S.L. 1997-456, s. 27 which authorized the 
Revisor of Statutes to renumber or reletter 
sections and parts of sections having a number 
or letter designation that is incompatible with 
the General Assembly’s computer database. 


ing sections in the new Articles. 


§ 54-109.87. Use of regular reserve. 


The regular reserve shall belong to the credit union and shall be used to meet 
losses except those resulting from an excess of expenses over income and shall 
not be distributed except on liquidation of the credit union, or in accordance 
with a plan approved by the Administrator of Credit Unions. (1975, c. 538, s. 
Lise 


§ 54-109.88. “Risk assets” defined. 


For the purpose of establishing the reserves required by G.S. 54-109.86, all 
assets except the following shall be considered risk assets: 

(1) Cash on hand. 

(2) Deposits and shares in federal or State banks, savings and loan 
associations, and credit unions. 

(3) Assets which are issued by, fully guaranteed as to principal and 
interest by, or due from the U.S. government, its agencies, the Federal 
National Mortgage Association, or the Government National Mort- 
gage Association. 

(4) Loans to other credit unions. 

(5) Loans to students insured under the provision of Title IV, Part B of the 
Higher Education Act of 1965 (20 U.S.C. 1071, et seq.) or similar state 
insurance programs. 

(6) Loans insured under Title I of the National Housing Act (12 U.S.C. 
1703) by the Federal Housing Administration. 

(7) Shares or deposits in central credit unions organized under Article 14] 
of this Chapter of any other State act or of the Federal Credit Union 
Act. 

(8) Common trust investments which deal in investments authorized by 
Articles 14A to 14L of this Chapter. 

(9) Prepaid expenses. 

(10) Accrued interest on nonrisk investments. 

(11) Furniture and equipment. 

(12) Land and buildings. 

(13) Loans secured by shares. 

(14) Deposits in mutual savings guaranty associations which qualify 
under Article 7A of Chapter 54 of the General Statutes. 

(15) Investments in the College Foundation. (1975, c. 538, s. 1; 1977, c. 
559, s. 8.) 


Editor’s Note. — Article 7A of Chapter 54, 
referred to in this section, was repealed by 
Session Laws 1981, c. 282, s. 1. As to mutual 


deposit guaranty associations, see now § 54B- 
236 et seq. 
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§§ 54-109.89 through 54-109.91: Reserved for future codification 


purposes. 


ARTICLE 14K. 


Change in Corporate Status. 


§ 54-109.92. Suspension and conservation. 


(a) The Administrator of Credit Unions may determine in the performance 
of his duties under this Subchapter that a credit union is insolvent or in 
imminent danger of insolvency, or that an officer, director, or employee of a 
credit union, or the credit union itself, acting by and through an officer, 
director, or employee, has: 

(1) Affected or is likely to affect the safety or soundness of the credit union 
by a violation of: 

a. This Subchapter, 
b. A rule adopted under this Subchapter, or 
c. Any federal law or regulation applicable to credit unions; 

(2) Violated, neglected, or refused to comply with a duly issued final order 
of the Administrator of Credit Unions or the Credit Union Commis- 
sion; 

(3) Refused to submit to examination under oath, or to permit examina- 
tion of the credit union’s books, papers, records, accounts, and affairs 
by the Administrator of Credit Unions or his duly authorized repre- 
sentative; 

(4) Failed or refused to authorize and direct any other person to permit 
the inspection and examination of the credit union’s books, papers, 
records, or accounts in the other person’s care, possession, custody, or 
control by the Administrator of Credit Unions or a duly authorized 
representative of the Administrator, after the Administrator has 
requested the granting of that authority and direction to the other 
person; or 

(5) Affected or is likely to affect the safety or soundness of the credit union 
by conducting the credit union’s business in an unauthorized or 
unlawful manner. 

(b) If the Administrator of Credit Unions makes any of these findings, he 
may issue an order temporarily suspending the credit union’s operations for 
not more than 90 days or, if the Administrator determines that the findings are 
of such severity that immediate affirmative action is needed to prevent further 
dissipation of the assets of the credit union, the Administrator may immedi- 
ately issue an order of conservation and appoint a conservator to manage the 
affairs of the credit union. Service of the order of suspension or the order of 
conservation must be by certified or registered mail, addressed to the credit 
union at the last known address of its principal office, or by delivery to an 
officer or director of the credit union. Service by mail is complete upon the 
deposit of the paper, enclosed in a postpaid, properly addressed wrapper, in a 
post office or official depository under the care and custody of the United States 
Postal Service. The order must clearly state the grounds for suspension or 
conservation. 

(c) After a conservation order has been served on the credit union, the 
Administrator of Credit Unions shall take possession and control of the books, 
records, property, assets, and business of the credit union. Upon the service of 


710 


$54-109.92 ART. 14K. CHANGE IN CORPORATE STATUS $54-109.92 


the suspension order, the credit union shall cease all operations, except those 
authorized by the Administrator and conducted under his supervision. Not 
later than 15 days after the date an order of suspension or conservation is 
served, the board of directors shall file a written reply to the order. They may 
file a written request for a hearing to present to the Administrator a plan to 
continue operations under the control of the board of directors setting out 
proposed corrective actions. Under an order of suspension, the board of 
directors may request that a conservator be appointed for the credit union or 
that the credit union be closed or merged or that a liquidating agent be 
appointed, and may waive rights to further appeal. In that event, the 
Administrator may immediately appoint a conservator, or order that the credit 
union be liquidated and appoint a liquidating agent. Under an order of 
conservation, the board of directors may consent to the conservatorship and 
waive rights to further appeals. 

(d) Ifthe board of directors files its reply and requests a hearing as provided 
by subsection (c), the Administrator of Credit Unions shall set and hold the 
hearing not less than 10 nor more than 30 days after the date of receipt of such 
a request. Not later than 10 days before the hearing, the Administrator shall 
give notice to the credit union of the date, time, and place of the hearing. Not 
later than 10 days after the earlier of the date of conclusion of the hearing or 
the date on which the suspension expires, the Administrator shall (i) adopt the 
plan to continue operations under the control of the board of directors 
presented by the credit union, (11) agree with the credit union on an alternative 
plan to continue operations under the control of the board of directors or other 
appropriate measures, (i111) reject the plan to continue operations under the 
control of the board of directors and issue an order of conservation appointing 
a conservator, (iv) continue a previous order of conservation, or (v) issue an 
order of liquidation ordering that the credit union be closed, ordering that its 
affairs and business be liquidated, and appointing a liquidating agent. 

(e) If the Administrator of Credit Unions rejects the credit union’s plan to 
continue operations and determines that it is in the public interest and in the 
best interest of the members, depositors, and creditors of the credit union to 
rehabilitate the credit union, he may permit the credit union to operate under 
his direction and control, and shall issue an order of conservation appointing 
a conservator to manage the affairs of the credit union. The Administrator 
shall serve the order of conservation in the same manner as provided for 
service of an order of suspension. 

(f) The conservator, on behalf and under the supervision and direction of the 
Administrator of Credit Unions, shall take charge of the books, records, 
property, assets, and business of the credit union and shall conduct the 
business and affairs of the credit union under the direction and supervision of 
the Administrator. The conservator shall take steps toward the removal of the 
causes and conditions that have necessitated the order that the Administrator 
directs. During the conservatorship, the conservator shall make reports to the 
Administrator from time to time as the Administrator requires. The conserva- 
tor shall take all necessary measures to preserve, protect, and recover the 
assets or property of the credit union, including claims or causes of action 
belonging to or that may be asserted by the credit union. In addition, the 
conservator may deal with that property in his own name as conservator and 
may file, prosecute, or defend against a suit by or against the credit union if the 
conservator considers this action necessary to protect the interested parties or 
property affected by the suit. 

(g) The Administrator of Credit Unions shall determine the cost incident to 
the conservatorship. The cost is a charge against the assets and funds of the 
credit union, and shall be paid as the Administrator directs. 
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(h) A suit filed against a credit union or its conservator while a 
conservatorship order is in effect must be brought in a court of proper 
jurisdiction in Wake County. The conservator may file suit in a court of proper 
jurisdiction in Wake County against any person for the purpose of preserving, 
protecting, or recovering assets or property of the credit union, including a 
claim or cause of action belonging to or that may be asserted by the credit 
union. 

(i) The conservator shall serve for the period necessary tc accomplish the 
purposes of conservatorship consistent with the intent of this section. If the 
credit union is rehabilitated, it shall be returned to the management of the 
board of directors under the terms that are reasonable and necessary to 
prevent recurrence of the conditions that occasioned the conservatorship. 

(j) If the Administrator of Credit Unions determines that the credit union in 
conservatorship is not in a condition to continue business and cannot be 
rehabilitated as provided by this section, he shall issue, as he deems appro- 
priate, either an order of merger or an order of liquidation, appointing a 
liquidating agent. 

(k) If, after a hearing under this section, the board of directors of the credit 
union is dissatisfied with the decision of the Administrator of Credit Unions, 
the board may appeal to the Credit Union Commission by filing with the 
Administrator a written appeal, including a duly certified resolution of the 
board, not later than 10 days after the day that the Administrator’s order is 
served. If the appeal is duly filed, the Administrator shall set a date for a 
hearing on the appeal not more than 30 days after the date on which the appeal 
is filed. The Administrator shall promptly give notice of the date, time, and 
place of the hearing to the credit union and any other interested party. The 
filing of an appeal does not suspend the effect of the order of the conservation 
and this order remains in force pending final disposition of the appeal by the 
Commission. At the conclusion of the hearing, the Commission may reverse the 
order of the Administrator and adopt and approve the credit union’s plan to 
continue operations, affirm the Administrator’s order of conservation, or order 
that other appropriate action be taken. 

(1) If the board of directors of the credit union does not file a reply to the 
order of suspension or an order of conservation as required by this section or 
fails to request and appear at the hearing provided for by this section, the 
Administrator of Credit Unions may dispose of the matter as he considers 
appropriate. The credit union is presumed to have consented to the action and 
may not contest it. 

(m) The period of suspension and the date and time of the hearings provided 
for by this section may be extended by agreement of the parties and the 
Administrator of Credit Unions. 

(n) The Administrator of Credit Unions shall notify the members of the 
Credit Union Commission of any suspension. (1975, c. 538, s. 1; 1977, c. 559, s. 
D189 1612 ose ds) 


Editor’s Note. — Session Laws 1975, c. 538, fied herein as Articles 14A through 14L. Where 
s. 1, effective July 1, 1975, repealed Articles 9 appropriate, the historical citations to the re- 
through 14 of this Chapter and enactedin their _ pealed sections have been added to correspond- 
place new Articles designated Articles 9 ing sections in the new Articles. 
through 14A in the act, which have been codi- 


§ 54-109.93. Liquidation. 


(a) Acredit union may elect to dissolve voluntarily and liquidate its affairs 
in the manner prescribed in this section. 
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(b) The board of directors shall adopt a resolution recommending the credit 
union be dissolved voluntarily, and directing that the question of liquidation be 
submitted to the members. 

(c) Within 10 days after the board of directors decides to submit the question 
of liquidation to the members, the president shall notify the Administrator of 
Credit Unions thereof in writing, setting forth the reasons for the proposed 
action. Within 10 days after the members act on the question of liquidation, the 
president shall notify the Administrator in writing as to whether or not the 
members approved the proposed liquidation. 

(d) As soon as the board of directors decides to submit the question of 
liquidation to the members, payment on shares, withdrawal of shares, making 
any transfer of shares to loans and interest, making investments of any kind, 
and granting loans shall be suspended pending action by members on the 
proposal to liquidate. On approval by the members of such proposal, all such 
business transactions shall be permanently discontinued. Necessary expenses 
of operation shall, however, continue to be paid on authorization of the board 
of directors or liquidating agent during the period of liquidation. 

(e) For a credit union to enter voluntary liquidation, approval by a majority 
of the members in writing or by a two-thirds majority of the members present 
at a regular or special meeting of the members is required. Where authoriza- 
tion for liquidation is to be obtained at a meeting of the members, notice in 
writing shall be given to each member, by first-class mail, at least 10 days prior 
to such meeting. 

(f) A liquidating credit union shall continue in existence for the purpose of 
discharging its debts, collecting and distributing its assets, and doing all acts 
required in order to wind up its business and may sue and be sued for the 
purpose of enforcing such debts and obligations until its affairs are fully 
adjusted. 

(g) The board of directors or the liquidating agent shall use the assets of the 
credit union to pay: first, expenses incidental to liquidating including any 
surety bond that may be required; second, any liability due nonmembers; 
third, deposits and special purpose thrift accounts as provided in Articles 14A 
to 14L of this Chapter. Assets then remaining shall be distributed to the 
members proportionately to the shares held by each member as of the date 
dissolution was voted. 

(h) As soon as the board of directors or the liquidating agent determines 
that all assets from which there is a reasonable expectancy of realization have 
been liquidated and distributed as set forth in this section, the Administrator 
of Credit Unions shall issue to such corporation, in duplicate, a certificate of 
dissolution which shall be filed by the corporation in the office of the register 
of deeds of the county in which the corporation has its place of business. The 
corporation shall then be dissolved and its certificate of incorporation revoked. 
All pertinent books and records of the liquidating credit union shall be retained 
by the liquidating agent and/or filed with the Credit Union Division and kept 
for a minimum period not to exceed five years. The liquidating agent’s fee, if 
any, shall be set by the Administrator of Credit Unions. (1915, c. 115, s. 24; 
U2. 8s 0224.1. 920 0G. 454488. 105.100 193D,.C Ob L9D7, C,JOU, 5.4) 1900, Geuoo, 
s. 1; 1967,.¢;823,.s..11; 1975, ¢..538,.s. 1.) 


§ 54-109.94. Merger. 


Any credit union may, with the approval of the Administrator of Credit 
Unions, merge with another credit union subject to the rules and regulations 
set forth by the Administrator of Credit Unions. (1975, c. 538, s. 1.) 
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§ 54-109.95. Conversion of charter. 


(a) Acredit union chartered under the laws of this State may be converted 
to a credit union chartered under the laws of any other state or under the laws 
of the United States, subject to regulations issued by the Administrator of the 
Credit Union Division. 

(b) A credit union chartered under the laws of the United States or of any 
other state may convert to a credit union chartered under the laws of this 
State. To effect such a conversion, a credit union must comply with all the 
requirements of the jurisdiction under which it was originally chartered and 
the requirements of the Administrator of Credit Unions and file proof of such 
compliance with said Administrator. (1965, c. 956, s. 9; 1975, c. 538, s. 1.) 


§§ 54-109.96 through 54-109.98: Reserved for future codification 


purposes. 


ArTICLE 14L. 


Taxation. 


§ 54-109.99. Restriction of taxation. 


The corporation shall be deemed an institution for savings, and together 
with all accumulations therein shall not be taxable under any law which shall 
exempt building and loan associations or institutions for savings from taxa- 
tion; nor shall any law passed taxing corporations in any form, or the shares 
thereof, or the accumulations therein, be deemed to include corporations doing 
business in pursuance of the provisions of this Article, unless they are 
specifically named in such law. The shares of credit unions, being hereby 
regarded as a system for saving, shall not be subject to any stock-transfer tax 
either when issued by the corporation or transferred from one member to 
another. (1915, c. 115, s. 26; C.S., s. 5225; 1925, c. 73, ss. 3, 16; 1935, c. 87; 1975, 
rents ro) 3k am Wy) 


Editor’s Note. — Session Laws 1975, c. 538, fied herein as Articles 14A through 14L. Where 
s. 1, effective July 1, 1975, repealed Articles 9 appropriate, the historical citations to the re- 
through 14 of this Chapter and enactedin their _ pealed sections have been added to correspond- 
place new Articles designated Articles 9 ing sections in the new Articles. 
through 14A in the act, which have been codi- 


CASE NOTES 


Cited in North Carolina Sav. & Loan League 
v. North Carolina Credit Union Comm’n, 302 
N.C. 458, 276 S.W.2d 404 (1981). 


§§ 54-109.100 through 54-109.104: Reserved for future codification 


purposes. 
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ARTICLE 14M. 


Confidential Information. 


§ 54-109.105. What information deemed confidential; dis- 
closure; certain information deemed public; 
exchange of information. 


(a) The following records of information of the credit union division, the 
Administrator or the agent(s) of either shall be confidential and shall not be 
disclosed: 

(1) Information obtained or compiled in preparation of, during, or as a 
result of an examination, audit or investigation of any credit union; 

(2) Information reflecting the specific collateral given by a named bor- 
rower, or specific withdrawable accounts held by a named member; 

(3) Information obtained, prepared or compiled during or as a result of an 
examination, audit or investigation of any credit union by an agency 
of the United States, if the records would be confidential under federal 
law or regulation; 

(4) Information and reports submitted by credit unions to federal regula- 
tory agencies, if the records or information would be confidential 
under federal law or regulation; 

(5) Information and records regarding complaints from the members 
received by the division which concern credit unions when the 
complaint would or could result in an investigation, except to the 
management of those credit unions; 

(6) Any other letters, reports, memoranda, recordings, charts or other 
documents or records which would disclose any information of which 
disclosure is prohibited in this subsection. 

(b) A court of competent jurisdiction may order the disclosure of specific 
information. 

(c) The information contained in an application for a new credit union shall 
be deemed to be public information. 

(d) Nothing in this Article shall prevent the exchange of information 
relating to credit unions and the business thereof with the representatives of 
the agencies of this State, other states, or of the United States, or with reserve 
or insuring agencies for credit unions. Nothing in this Article shall prevent the 
Administrator, in his discretion, from disclosing pertinent information relating 
to a credit union and the business thereof with directors, officers, or members 
of the credit union. The private business and affairs of an individual or 
company shall not be disclosed by any person employed by the credit union 
division, or by any person with whom information is exchanged under the 
authority of this subsection. 

(e) Any official or employee violating this section shall be liable to any 
person injured by disclosure of such confidential information for all damages 
sustained thereby. Penalties provided shall not be exclusive of other penalties. 

(f) The willful or knowing violation of the provisions of this Article by any 
employee of the credit union division shall be a Class 1 misdemeanor. (1981, c. 
512; 1993, c. 539, s. 429; 1994, Ex. Sess., c. 24, s. 14(c).) 


Legal Periodicals. — For survey of 1981 
commercial law, see 60 N.C.L. Rev. 1238 (1982). 
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ARTICLE 14N. 


Foreign Credit Unions. 


§ 54-109.106. Foreign Credit Unions. 


(a) Acredit union organized under the laws of another state or territory of 
the United States may conduct business as a credit union in this State with the 
approval of the Administrator, provided credit unions incorporated under 
Articles 14A through 14M of this Chapter are allowed to do business in the 
other state under conditions similar to these provisions. Before granting the 
approval, the Administrator must find that the foreign credit union: 

(1) Is a credit union organized under laws similar to Articles 14A through 
14M of this Chapter; 

(2) Is financially solvent; 

(3) Has account insurance through the federal government or any agency 
thereof; 

(4) Is examined and supervised by a regulatory agency of the state in 
which it is organized; 

(5) Will serve a field of membership not being served in this State or to 
adequately serve its members in this State; 

(6) Operation by the credit union will not have adverse impact on the 
financial, economic or other interests of residents of this State. 

(b) No foreign credit union may conduct business in this State unless it: 

(1) Makes loans at such terms allowed under the provisions of Article 14G 
of this Chapter; 

(2) Complies with the rules and regulations applicable to credit unions 
incorporated under Articles 14A through 14M of this Chapter; 

(3) Agrees to furnish the Administrator a copy of the report of examina- 
tion of its regulatory agency and such other documents or reports as 
may be requested or to submit to an examination as the Administrator 
deems necessary; 

(4) Designates and maintains an agent for the service of process in this 
State. 

(c) The Administrator may deny or revoke approval of a credit union to 
conduct business in this State if the Administrator finds that: 

(1) The credit union fails to meet the requirements of subsection (a); 

(2) The credit union fails to comply with the laws of this State or lawful 
rules or orders issued by the Administrator; 

(3) The credit union has engaged in a pattern of unsafe or unsound credit 
union practices. (1991, c. 271, s. 1.) 


ARTICLE 15. 


Central Associations 


§ 54-110: Recodified as §§ 54-110.1 to 54-110.10. 


Editor’s Note. — This Article was rewritten recodified as Article 15A of Chapter 54, § 54- 
by Session Laws 1983, c.470,s.1,andhasbeen 110.1 et seq. 
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ARTICLE 15A. 
Corporate Credit Union. 


§ 54-110.1. Definition and purposes. 


(a) A corporate credit union may be incorporated under this Article and 
shall be subject to all parts of this Chapter not inconsistent with this Article. 

(b) A corporate credit union is a cooperative nonprofit association whose 
members consist primarily of other credit unions and whose purposes are: 

(1) To accumulate and prudently manage the liquidity of its member 
credit unions through interlending and investment services; 

(2) To act as an intermediary for credit union funds between members and 
other corporate credit unions; 

(3) To obtain liquid funds from other credit union organizations, financial 
intermediaries, and other sources; 

(4) To foster and promote in cooperation with other state, regional, and 
national corporate credit unions and credit union organizations or 
associations the economic security, growth and development of mem- 
ber credit unions; and 

(5) To perform such other financial services of benefit to its members 
which are authorized by the Administrator of Credit Unions. (1988, c. 
470.) 


Editor’s Note. — This Article is Article 15 of 
Chapter 54, as rewritten by Session Laws 1983, 
c. 470, s. 1. 


§ 54-110.2. Membership. 


(a) Membership in the corporate credit union shall be institutional and be 
limited to the subscribers to the articles of incorporation, credit unions 
organized under Chapter 54 of the General Statutes, the Federal Credit Union 
Act or any other credit union act, organizations or associations of credit unions, 
and such other persons or organizations provided for in the articles of 
incorporation unless the bylaws otherwise prescribe. 

(b) The board of directors of each credit union, organization or association 
becoming a member of the corporate credit union shall designate one person to 
be a voting representative in the corporate credit union. Such voting repre- 
sentatives shall be eligible to hold office in the corporate credit union as if such 
person were himself a member of the corporate credit union. (1983, c. 470.) 


§ 54-110.3. Charter and name exclusive. 


Only one corporate credit union shall be incorporated under this Article; and 
no other credit union may use the term “corporate credit union” as a part of its 
name. (1988, c. 470.) 


§ 54-110.4. Organization. 


(a) Application to form a corporate credit union shall be made in writing to 
the Administrator of Credit Unions. The application shall contain the names of 
at least 15 credit unions which have agreed to subscribe to shares in the 
corporate credit union at the time the application is made. 

(b) The application shall be accompanied by articles of incorporation, 
bylaws, and articles of association or other appropriate documents. 


on 
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(c) The bylaws shall provide for the selection of a board of directors of a least 
five members and shall require credit unions applying for membership to 
subscribe to shares in a minimum amount as specified in the bylaws. (1983, c. 
470.) 


§ 54-110.5. Powers and privileges. 


(a) A corporate credit union shall enjoy the powers and privileges of any 
other credit union incorporated under Chapter 54 of the General Statutes in 
addition to those powers enumerated in this Article, notwithstanding any 
limitations or restrictions found elsewhere in this Article. 

(b) A corporate credit union may: 

(1) Accept shares or deposits in any form from its members, other state, 
regional or national corporate credit unions, and credit union organi- 
zations or associations; 

(2) Make loans to its members and other credit unions and other State, 
regional or national corporate credit unions, organizations and asso- 
ciations of credit unions; 

(3) Establish lines of credit for members and participate with other credit 
unions in making loans to its members under the terms and condi- 
tions determined by the board of directors; 

(4) Invest in the shares of or make deposits in credit unions; 

(5) Buy and sell any form of marketable debt obligations of domestic or 
foreign corporations or of federal, state or local government units; 

(6) Borrow from any source without limitation, accept demand deposits 
from any source and issue notes or debentures; 

(7) Acquire or sell the assets and assume the liabilities of a member; and 

(8) Enter into agreements with credit unions to discount or purchase 
loans made pursuant to government-guaranteed loan programs, real 
estate loans made by members or any obligations of the United States 
or any agency thereof held by members. 

(c) A corporate credit union shall not be taxable under any law which shall 
exempt any other credit union. 

(d) The board of directors shall meet at least quarterly and shall have the 
general direction and control of the affairs of the corporation. 

(e) The corporate credit union may exercise such incidental powers or 
privileges conferred upon a federal corporate credit union. (1983, c. 470.) 


§ 54-110.6. Participation in central system. 


The corporate credit union may enter into agreements for the purpose of 
participation in any state or federal central liquidity facility or central 
financial system for credit unions, and for the purpose of aiding credit unions 
in establishing concentrated lines of credit with other financial institutions 
and act as a depositor and transmitter of funds to carry out such agreements. 
(1983, c. 470.) 


§ 54-110.7. Right of set-off; security interest. 


(a) The corporate credit union shall have a right of immediate set-off against 
the balances of the share and deposit accounts of each member for any 
amounts due from the member to the corporate credit union. 

(b) The corporate credit union shall have a lien on all share and deposit 
accounts of each member in the amount of the total indebtedness of the 
member to the corporate credit union. The lien created herein shall attach to 
such accounts and be effective whenever the member is indebted to the 
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corporate credit union. The lien shall have priority over any interests of all 
members and unsecured creditors of the member credit unions of the corporate 
credit union. 

(c) The board of directors or credit committee may require and accept 
additional security for loans to a member in the form of a pledge, assignment, 
hypothecation or mortgage of any assets of the member or a guarantor. (1983, 
c. 470.) 


§ 54-110.8. Fees. 


The operating fees established by the Administrator of Credit Unions shall 
make allowances for the special purposes and operations of a corporate credit 
union. (1983, c. 470.) 


§ 54-110.9. Reserves. 


A corporate credit union shall be exempt from the regular reserve require- 
ments of Article 14J, but shall be required to establish and maintain an equity 
reserve to meet losses, in accordance with regulations prescribed by the 
Administrator of Credit Unions. (1983, c. 470.) 


§ 54-110.10. Applicability of Article. 


Nothing in this Article shall be construed as affecting the status of a central 
association formed prior to the enactment of this Article pursuant to former 
G.S. 54-110. For the purposes of this Article, the corporate credit union 
authorized by G.S. 54-110.3 shall be the central association in existence on 
June 8, 1983. (1983, c. 470.) 


SUBCHAPTER IV. COOPERATIVE ASSOCIATIONS. 


ARTICLE 16. 


Organization of Associations. 


§ 54-111. Nature of the association. 


Any number of persons, not less than five, may associate themselves as a 
mutual association, society, company, or exchange, for the purpose of conduct- 
ing any agricultural, housing (including apartment housing), horticultural, 
forestry, dairy, mercantile, mining, manufacturing, telephone, electric light, 
power, storage, refrigeration, flume, irrigation, water, sewerage, or mechanical 
business, or purchase, maintain and use fire-fighting equipment, or for any 
other lawful purpose, on the mutual plan. For the purposes of this Subchapter, 
the words association, company, corporation, exchange, society, or union shall 
be construed to mean the same; provided that the membership of agricultural 
organizations incorporated under this Subchapter shall consist of producers of 
agricultural products, handled by such organizations or by organizations 
owned and controlled by such producers. (1915, c. 144, s. 1; C.S., s. 5242; 1925, 
Cr LON ss a 21938 bee 447 1949 Vc. 1047..96. 12a): 1955;-c. (46) 5s. 4h 1959; 
cP 99T 1985, c7 542-6. 41>) 


Legal Periodicals. — For note on the De- in light of Harrison v. Gaston Bd. of Realtors, 
claratory Judgment Act and due process in  Inc., 311 N.C. 230, 316 S.E.2d 59 (1984), see 21 
expulsions from voluntary trade associations, Wake Forest L. Rev. 121 (1985). 


WW 


§$54-111.1 CH. 54. COOPERATIVE ORGANIZATIONS §54-116 
§ 54-111.1: Repealed by Session Laws 1959, c. 991. 


§ 54-112. Use of term restricted. 


No corporation or association hereafter organized or doing business for profit 
in this State shall be entitled to use the term “mutual” as part of its corporate 
or other business name or title, unless it has complied with the provisions of 
this Subchapter; and any corporation or association violating the provisions of 
this section may be enjoined from doing business under such name at the 
instance of any shareholder of any association legally organized under this 
Subchapter. (1915, c. 144, s. 18; C.S., s. 5243; 1925, c. 179, s. 1; 1945, c. 635.) 


§ 54-113. Articles of agreement. 


The persons desiring to organize such association shall sign and acknowl- 
edge written articles which shall contain the name of the association and the 
names and residences of the persons forming the same. Such articles shall also 
contain a statement of the purposes of the association and shall designate the 
city, town, or village where its principal place of business shall be located. The 
articles shall also state the amount of authorized capital stock, the number of 
shares authorized, and the par value of each. No shareholder in any corpora- 
tion organized under this Subchapter shall be personally liable for any debt of 
the corporation. (1915, c. 144, s. 2; C.S., s. 5244; 1985, c. 542, s. 2.) 


§ 54-114. Certificate of incorporation. 


The original articles of incorporation of corporations organized under this 
Subchapter, or a true copy thereof, verified as such by the affidavits of two of 
the signers thereof, shall be filed with the Secretary of State. A like verified 
copy of such articles and certificate of the Secretary of State, showing the date 
when such articles were filed with and accepted by the Secretary of State, 
within 30 days of such filing and acceptance, shall be filed with and recorded 
by the register of deeds of the county in which the principal place of business 
of the corporation is to be located, and no corporation shall, until such articles 
be left for record, have legal existence. The register of deeds shall forthwith 
transmit to the Secretary of State a certificate stating the time when such copy 
was recorded. Upon a receipt of such certificate, the Secretary of State shall 
issue a certificate of incorporation. (1915, c. 144, s. 3; C.S., s. 5245; 1967, c. 823, 
s. 12.) 


§ 54-115. Fees for incorporation. 


For filing the articles of incorporation of corporations organized under this 
Subchapter, there shall be paid the Secretary of State ten dollars ($10.00) and 
his fees allowed by law, and for the filing of an amendment to such articles, five 
dollars ($5.00) and his fees allowed by law: Provided, that when the authorized 
capital stock of such corporations shall be: less than one thousand dollars 
($1,000), such fee for filing either the articles of incorporation or amendments 
thereto shall be two dollars ($2.00). (1915, c. 144, s. 4; C.S., s. 5246; 1967, c. 
823s. 139 7 


§ 54-116. Bylaws adopted. 


At the time of making the articles of incorporation the incorporators shall 
make bylaws which shall provide: 
(1) The name of the corporation. 
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(2) The purposes for which it is formed. 

(3) Qualifications for membership. 

(4) The date of the annual meeting; the manner in which members shall 
be notified of meetings; the manner of conducting the meetings; the 
number of members which shall constitute a quorum at the meetings, 
and regulations as to voting. 

(5) The number of members of the board of directors; powers and duties; 
the compensation and duties of officers elected by the board of 
directors. 

(6) In ae case of selling agencies or productive societies, regulations for 

ading. 

(7) In the case of selling agencies or productive societies, regulations 
governing the sale of products by the members through the organiza- 
tion. 

(8) The par value of the shares of capital stock. 

(9) The conditions upon which shares may be issued, paid in, transferred, 
and withdrawn. 

(10) The manner in which the reserve fund shall be accumulated. 

(11) The manner in which the dividends shall be determined and paid to 
members. 

(12) Associations, societies, companies or exchanges, organized hereunder 
to engage in the telephone or electric light business upon a mutual 
basis, shall adopt a bylaw limiting the patrons and subscribers to 
members of the association. 

(13) In the case of apartment housing, regulations governing the rental of 
apartments. (1915, c. 144, s. 5; C.S., s. 5247; 1925, c. 179, s. 4; 1959, 
ca99 1) 


§ 54-117. General corporation law or general nonprofit 
corporation law applied; dealing in products 
of, or renting to, nonmembers. 


All mutual associations shall be maintained in accordance with the general 
corporation law or general nonprofit corporation law, except as otherwise 
provided for in this Subchapter. And no corporation or association hereafter 
organized under this Subchapter for doing business in this State shall be 
permitted to deal in the products of nonmembers to an amount greater in value 
than such as are handled by it for members: Provided, no housing corporation 
or association hereafter organized under this Subchapter shall be permitted to 
rent to nonmembers for a period longer than 90 days. (1915, c. 144, s. 17; C.S., 
s. 5248; 1925, c. 179, s. 1; 1931, c. 447, s. 2; 1949, c. 1042, s. 2(b); 1985, c. 542, 
s. 3.) 


CASE NOTES 


This section does not convert a cooper- cooperative, which is based primarily on the 
ative association into a general corpora- long-term proprietary lease rather than the 
tion, does not destroy the identity of the coop- corporate stock. Sanders v. Tropicana, 31 N.C. 
erative, and does not destroy the relationship App. 276, 229 S.E.2d 304 (1976). 
between the tenant-shareholder and the owner- 


§ 54-118. Other corporations admitted. 


All mutual corporations, companies, or associations heretofore organized 
and doing business under other incorporation statutes, or which have at- 
tempted to so organize and do business, shall have the benefit of all of the 
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provisions of this Subchapter, and be bound thereby on filing with the 
Secretary of State a written declaration, signed and sworn to by the president 
and secretary, to the effect that the mutual company or association has by a 
majority vote of its shareholders decided to accept the benefits of and to be 
bound by the provisions of this Subchapter. No association organized under 
this Subchapter shall be required to do or perform anything not specifically 
required herein, in order to become a corporation. (1915, c. 144, s. 16; C.S., s. 
DZAG O25 49 8.14 19855,.6, 94 Dyess 24.5) 


§ 54-118.1. License taxes. 


On and after June 1, 1955, the provisions of Article 2, Subchapter I of 
Chapter 105 of the General Statutes of North Carolina shall apply to an 
association or corporation organized under the provisions of this Subchapter. 
G955) Calols,-8. 21) 


§ 54-118.2. Franchise taxes. 


On and after July 1, 1955, the provisions of Article 3, Subchapter I of 
Chapter 105 of the General Statutes of North Carolina shall apply to an 
association or corporation organized under the provisions of this Subchapter. 
(1955,.c: 1313; ,s..1.) 


ARTICLE 17. 
Stockholders and Officers. 


§ 54-119. Certificate for stock fully paid. 


Certificates of stock shall not be issued to any subscriber until fully paid, but 
the bylaws of the association may allow subscribers to vote as shareholders: 
Provided, part of the stock subscribed for has been paid in cash. (1915, c. 144, 
gs: 11;°C:S:,'s:'5250.) 


§ 54-120. Ownership of shares limited. 


No shareholder in any such association shall own shares of a greater 
aggregate par value than twenty percent (20%) of the paid-in capital stock, 
except as hereinafter provided, or be entitled to more than one vote. A mutual 
association shall reserve the right of purchasing the stock of any member 
whose stock is for sale, and may restrict the transfer of stock to such persons 
as are made eligible to membership in the bylaws. (1915, c. 144, s. 9; C.S., s. 
B25 tt 25 e119, 8.415) 


CASE NOTES 


Directors’ Authority to Enforce Transfer transfer restrictions contained in a proprietary 
Restrictions. — There is no applicable general lease and authorized by this section. Sanders v. 
corporation law which would supplant the au- Tropicana, 31 N.C. App. 276, 229 S.E.2d 304 
thority of a cooperative apartment association’s (1976). 
board of directors in the enforcement of the 


§ 54-121. Shares issued on purchase of business. 


Whenever an association, created under this Subchapter, shall purchase the 
business of another association or person, it may pay for the same in whole or 
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in part by issuing to the selling association or persons shares of its capital stock 
to an amount which at par value would equal the fair market value of the 
business so purchased, and in such case the transfer to the association of such 
business at such valuation shall be equivalent to payment in cash for the 
shares of stock so issued. (1915, c. 144, s. 10; C.S., s. 5252.) 


§ 54-122. Absent members voting. 


At any regularly called general or special meeting of the shareholders a 
written vote received by mail from any absent shareholder, and signed by him, 
may be read in such meeting, and shall be equivalent to a vote of such of the 
shareholders so signing: Provided, he has been previously notified in writing of 
the exact motion or resolution upon which such vote is taken, and a copy of 
same is forwarded with and attached to the vote so mailed by him. In case of 
sickness or other unavoidable absence of a member, he shall be allowed to vote 
by proxy in writing; but no member shall vote more than one such proxy. (1915, 
¢. 44 sll 27ClSs 81\5253) 


§ 54-123. Directors and other officers. 


Every such association shall be managed by a board of not less than five 
directors. The directors shall be elected by and from the stockholders of the 
association at such time and for such term of office as the bylaws may 
prescribe, and shall hold office for the time for which elected and until their 
successors are elected and shall enter upon the discharge of such duties as are 
prescribed in the bylaws; but a majority of the stockholders shall have the 
power at any regular or special stockholders’ meeting, legally called, to remove 
any director or officer for cause, and fill the vacancy, and thereupon the director 
or officer so removed shall cease to be a director or officer of the association. 
The officers of every such association shall be a president, one or more 
vice-presidents, a secretary and treasurer, who shall be elected annually by the 
directors, and each of the officers must be a director of the association. The 
office of secretary and treasurer may be combined, and when so combined the 
person filling the office shall be secretary-treasurer. (1915, c. 144, s. 6; C.S., s. 
5254.) 


ARTICLE 18. 


Powers and Duties. 


§ 54-124. Nature of business authorized. 


An association created under this Subchapter shall have power to conduct 
any agricultural, housing, horticultural, forestry, dairy, mercantile, mining, 
manufacturing, telephone, electric light, power, storage, refrigeration, flume, 
irrigation, water, sewerage, or mechanical business, or purchase, maintain and 
use fire-fighting equipment, or conduct any other lawful business, on the 
mutual plan. (1915, c. 144, s. 8; C.S., 5.5255; 1925, c. 179, ss. 1, 3; 1949, c. 1042, 
Sarai OOO RC, (406 S02) LIOD. C042, S. Ds) 


§ 54-125. Amendment of articles. 


The association may amend its articles of incorporation by a majority vote of 
its shareholders at any regular shareholders’ meeting, or any special share- 
holders’ meeting called for that purpose, on 10 days’ notice to the shareholders. 
The power to amend shall include the power to increase or diminish the 
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amount of capital stock and the number of shares: Provided, the amount of the 
capital stock shall not be diminished below the amount of the paid-up capital 
at the time the amendment is adopted. Within 30 days after the adoption of an 
amendment to its articles of incorporation, an association shall cause a copy of 
such amendment adopted to be recorded in the office of the Secretary of State 
and of the register of deeds of the county where the principal place of business 
is located. (1915, c. 144, s. 7; C.S.31s.15256 1967) 16.2823) si-14.) 


§ 54-126. Apportionment of earnings. 


The net earnings or losses shall be apportioned among the members in 
accordance with the ratio which each member’s patronage during the period 
involved bears to total patronage by all members during the period. “Patron- 
age” means amount of purchases, sales, business, labor, wages or other similar 
Criteria. Ulolo, C. 144.8. to... S020 ls Lo2o, C. £19s.5. 0, Bua, C42, 5,0) 


§ 54-127. Time of allocation. 


The profits or net earnings of such association shall be allocated to those 
entitled thereto, at such times as the bylaws shall prescribe, which shall be as 
often as once in 12 months. (1915, c. 144, s. 14; C.S., s. 5258; 1985, c. 542, s. 7.) 


§ 54-128. Annual reports. 


Every association organized under the provisions of this Subchapter shall 
annually, on or before the first day of March of each year, make a report to the 
Secretary of State; such report shall contain the name of the company, its 
principal place of business in this State, and generally a statement as to its 
business, showing total amount of business transacted, amount of capital stock 
subscribed for and paid in, number of shareholders, total expenses of opera- 
tion, amount of indebtedness or liabilities, and its profits and losses. A copy of 
such report shall also be filed with the division of markets in the Department 
of Agriculture and Consumer Services. (1915, c. 144, s. 15; C.S., s. 5259; 
1997-261, s. 109.) 


SUBCHAPTER V. MARKETING ASSOCIATIONS. 


ARTICLE 19. 


Purpose and Organization. 


§ 54-129. Declaration of policy. 


In order to promote, foster, and encourage the intelligent and orderly 
producing and marketing of agricultural products through cooperation, and to 
eliminate speculation and waste, and to make the distribution of agricultural 
products as direct as can be efficiently done between producer and consumer, 
and to stabilize the marketing problems of agricultural products, this 
Subchapter is enacted. (1921, c. 87, s. 1; C.S., s. 5259(a); 1935, c. 230, s. 1.) 


Legal Periodicals. — For discussion of co- 
operative marketing, see 1 N.C.L. Rev. 216 
(1923), and 2 N.C.L. Rev. 222 (1924). 
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§54-132 


CASE NOTES 


This Subchapter is valid. Tobacco Growers 
Coop. Ass’n v. Jones, 185 N.C. 265, 117 S.E. 174 
(1923); Tobacco Growers Coop. Ass’n v. Bissett, 
187 N.C. 180, 121 S.E. 446 (1924); Tobacco 
Growers Coop. Ass’n v. Patterson, 187 N.C. 252, 
121 S.E. 631 (1924); Tobacco Growers Coop. 
Ass’n v. Battle, 187 N.C. 260, 121 S.E. 629 
(1924). 

Collateral Attack on Validity of Organi- 
zation. — The validity of the association can- 
not be assailed by alleging an insufficient num- 


not a direct attack by the State upon a quo 
warranto to vitiate the incorporation. Pittman 
v. Tobacco Growers Coop. Ass’n, 187 N.C. 340, 
121 S.E. 634 (1924). 

Withdrawal of Charter. — Where an asso- 
ciation formed under this Subchapter has no 
capital, stock, surplus or credit except as given 
by the statute, the legislature may withdraw its 
charter at any time. Tobacco Growers Coop. 
Ass’n v. Jones, 185 N.C. 265, 117 S.E. 174 
(1923). 


ber of signers. This is a collateral attack and is 


§ 54-130. Definitions and nature. 


As used in this Subchapter— 

(1) Agricultural Products. — The term “agricultural products” shall 
include horticultural, viticultural, forestry, dairy, livestock, poultry, 
bee, and any farm products. 

(2) Association. — The term “association” means 
a. Any corporation organized under this Subchapter; or 
b. Any foreign corporation which 

1. Is organized under any general or special act of another state 
or the District of Columbia as a cooperative association for 
the mutual benefit of its members and other patrons, 

2. Confines its operations in this State to the purposes specified 
in, and restricts the return on the stock or membership 
capital and the amount of its business with nonmembers to 
the limits placed thereon by, this Subchapter for corporations 
organized hereunder, and 

3. Is authorized to transact business in this State pursuant to 
G.S. 54-139. 

(3) Charter. — The term “charter” includes the original articles of incor- 
poration, together with all amendments thereto and articles of merger 
or consolidation. 

(4) Member. — The term “member” shall include actual members of 
associations without capital stock and holders of stock in associations 
organized with capital stock. 

(5) Person. — The term “person” shall include individuals, firms, partner- 
ships, corporations, and associations. 

Associations organized or domesticated hereunder shall be deemed non- 
profit, inasmuch as they are not organized to make profits for themselves, as 
such, or for their members, as such, but only for their members as producers. 

This Subchapter shall be referred to as the “Cooperative Marketing Act.” 
(1921, c.. 87, .s. 2; C.S., .s. 5259(b); 1935, c. 436, s. 1; 1963, c. 1168, ss. 1-3.) 


§ 54-131. Who may organize. 


Three or more persons engaged in the production of agricultural products 
may form a nonprofit, cooperative association, with or without capital stock, 
under the provisions of this Subchapter. (1921, c. 87, s. 3; C.S., s. 5259(c); 1979, 
c. 908, s. 1.) 


§ 54-132. Purposes. 


An association may be organized to engage in any activity in connection with 
the producing, marketing or selling of the agricultural products of its members 
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and other farmers, or with the harvesting, preserving, drying, processing, 
canning, packing, storing, handling, shipping, or utilization thereof, of the 
manufacturing or marketing of the by-products thereof; or in connection with 
the manufacturing, selling, or supplying to its members of machinery, equip- 
ment, or supplies; or in the financing of the above-enumerated activities; or in 
any one or more of the activities specified herein. (1921, c. 87, s. 4; C.S., s. 
5259(d); 1933 c33500 s.(2:/' 1935"! 230,/s). 2.) 


§ 54-133. Preliminary investigation. 


Every group of persons contemplating the organization of an association 
under this Subchapter is urged to communicate with the Chief of the Division 
of Markets, who will inform it whatever a survey of the marketing conditions 
affecting the commodities to be handled by the proposed association indicates 
regarding probable success. (1921, c. 87, s. 5; C.S., s. 5259(e).) 


§ 54-134. Articles of incorporation. 


Each association formed under this Subchapter must prepare and file 
articles of incorporation, setting forth: 

(1) The name of the association. 

(2) The purposes for which it is formed. 

(3) The place where its principal business will be transacted. 

(4) The period of duration, which may be perpetual. When the articles of 
incorporation fail to state the period of duration, it shall be considered 
perpetual. Any association heretofore or hereafter organized for a 
period less than perpetual, may by amendment to its articles of 
incorporation, extend the period of its duration for a specified period 
or perpetually. . 

(5) The names and addresses of those who are to serve as directors for the 
first term or until the election of their successors. 

(6) If organized without capital stock, whether the property rights and 
interest of each member shall be equal or unequal; and if unequal, the 
article shall set forth the general rule or rules applicable to all 
members by which the property rights and interests, respectively, of 
each member may and shall be determined and fixed; and this 
association shall have the power to admit new members who shall be 
entitled to share in the property of the association with the old 
members in accordance with such general rule or rules. This provision 
of the articles of incorporation shall not be altered, amended, or 
repealed except by the written consent or the vote of three-fourths of 
the members. 

(7) If organized with capital stock, the amount of such stock and the 
number of such shares into which it is divided and the par value 
thereof. The capital stock may be divided into preferred and common 
stock. If so divided, the articles of incorporation must contain a 
statement of the number of shares of stock to which preference is 
granted and the number of shares of stock to which no preference is 
granted and the nature and extent of the preference and the privileges 
granted to each. 

In addition to the foregoing, the petition for articles of incorporation may 
contain any provision consistent with law with respect to management, 
regulation, government, financing, indebtedness, membership, the establish- 
ment of voting districts and the election of delegates for representative 
purposes, the issuance, retirement and transfer of its stock, if formed with 
capital stock, or any provisions relative to the way or manner in which it shall 
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operate with respect to its members, officers, or directors, and any other 
provisions relating to its affairs; provided that nothing set forth in this 
paragraph shall be construed as limiting any of the rights or powers otherwise 
given to such associations. 

The articles must be subscribed by the incorporators and acknowledged by 
one of them before an officer authorized by the law of this State to take and 
certify acknowledgments of deeds and conveyances; and shall be filed as 
provided in G.S. 55A-4; and when so filed the said articles of incorporation, or 
certified copies thereof, shall be received in all the courts of this State, and 
other places, as prima facie evidence of the facts contained therein, and of the 
due incorporation of such association. A certified copy of the articles of 
incorporation shall also be filed with the Chief of the Division of Markets. 
(192 bicGe 8 TiS2085-Cro4785 5259(f): 1935, c. 230, ss. 3, 4; 1963, c. 1168, ss. 4, 5; 
1979, c. 908, S. 2.) 


CASE NOTES 


When Agreement Becomes Binding. — _ its being accepted by the association after in- 
The agreement to form an association under corporation. Tobacco Growers Coop. Ass’n v. 
this Subchapter becomes binding at once upon Jones, 185 N.C. 265, 117 S.E. 174 (1923). 


§ 54-135. Amendments to articles of incorporation. 


(a) An association may amend its charter from time to time in any and as 
many respects as may be desired, so long as its charter as amended contains 
only such provisions as are lawful under this Subchapter. 

(b) Amendments to the charter shall be made as follows: The board of 
directors shall by a vote of not less than two-thirds of all of the members of the 
board, adopt a resolution approving the proposed amendment or amendments 
and directing that the proposed amendment or amendments be submitted to a 
vote at a meeting of members, which may be either an annual or a special 
meeting. Written or printed notice setting forth the proposed amendment or 
amendments, or a summary of the changes to be effected thereby shall be given 
to each member entitled to vote at such meeting, within the time and in the 
manner provided in this Subchapter for the giving of notice of meetings of 
members. The proposed amendment shall be adopted upon receiving at least a 
majority of the votes entitled to be cast by members present or represented by 
proxy at such meeting. 

(c) The articles of amendment shall set forth: 

(1) The name of the association; 

(2) The amendment or amendments so adopted; 

(3) A statement setting forth the date of the meeting of the board of 
directors at which the amendment or amendments were approved by 
the board, that a quorum was present at such meeting, and that such 
approval received a vote of not less than two-thirds of all the members 
of the board; 

(4) Astatement setting ah the date of the meeting of members at which 
the amendment was adopted, that a quorum was present at such 
meeting, and that such amendment received at least a majority of the 
votes entitled to be cast by members present or represented by proxy 
at such meeting; 

(5) The articles of amendment shall be executed by the association and 
shall be filed all as provided in G.S. 55A-4; 

(6) A certified copy of the articles of amendment shall be filed with the 
Chief of the Division of Markets. (1921, c. 87, s. 9; C.S., s. 5259(g); 
1935, .c: 230;.s; 5; 1963, c. 1168, s. 6.) 
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§ 54-136. Bylaws. 


Each association incorporated under this Subchapter must, within 30 days 
after its incorporation, adopt for its government and management a code of 
bylaws, not inconsistent with the powers granted by this Subchapter. A 
majority vote of a quorum of the members or stockholders attending a meeting, 
of which notice of the proposed bylaw or bylaws shall have been given, is 
sufficient to adopt or amend the bylaws. Each association under its bylaws may 
also provide for any or all of the following matters: 

(1) The time, place, and manner of calling and conducting its meetings. 

(2) The number of stockholders or members constituting a quorum. 

(3) The right of members or stockholders to vote by proxy or by mail, or by 
both, and the conditions, manner, form, and effects of such votes. 

(4) The number of directors constituting a quorum. 

(5) The qualifications, compensations, and duties and terms of office of 
directors and officers; time of their election, and the mode and manner 
of giving notice thereof. 

(6) Penalties for violations of the bylaws. 

(7) The amount of entrance, organization, and membership fees, if any; 
the manner and method of collection of the same, and the purposes for 
which they may be used. 

(8) The amount which each member or stockholder shall be required to 
pay annually or from time to time, if at all, to carry on the business of 
the association, the charge, if any, to be paid by each member or 
stockholder for services rendered by the association to him, and the 
time of payment and the manner of collection; and the marketing 
contract between the association and its members or stockholders 
which every member or stockholder may be required to sign. 

(9) The number and qualification of members or stockholders of the 
association and the conditions precedent to membership or ownership 
of common stock; the method, time, and manner of permitting 
members to withdraw or the holders of common stock to transfer their 
stock; the manner of assignment and transfer of the interest of 
members, and of the shares of common stock; the conditions upon 
which, and the time when membership of any member shall cease; the 
automatic suspension of the rights of a member when he ceases to be 
eligible to membership in the association, and mode, manner, and 
effect of the expulsion of a member; manner of determining the value 
of a member’s interest and provision for its purchase by the associa- 
tion upon the death or withdrawal of a member or stockholder, or 
upon the expulsion of a member or forfeiture of his membership, or at 
the option of the association, by conclusive appraisal by the board of 
directors. 

Upon the death, withdrawal or expulsion of a member, the board of directors 
of the association shall, within one year, cause to be paid to such member or his 
estate one hundred percent (100%) of all amounts due him for any and all raw 
products which have been delivered by him to the association. All other 
amounts which might be due for capital stock, certificates of interest, reserves 
or on account of any other equity credits shall be payable in accordance with 
the charter or bylaws of the association. 

Notwithstanding the foregoing provisions of this section, any association 
may amend its articles of incorporation to provide that thereafter any bylaw or 
bylaws of the association may be amended or repealed, or any new bylaw may 
be adopted, either by the members or by the board of directors, but if the 
members amend any bylaw or bylaws or adopt any new bylaw or bylaws, such 
bylaw or bylaws shall not thereafter be amended or repealed by the board of 
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directors, and if the members repeal any bylaw or bylaws, such bylaw or 
bylaws shall not be readopted by the board of directors; provided, however, that 
no bylaw shall be adopted by the board of directors which shall require a higher 
number or percentage of members to be present or represented at a members’ 
meeting for the purpose of constituting a quorum, or a higher number or 
percentage of such quorum to take action, than was the case before the power 
to alter, amend, or repeal the bylaws was conferred upon the board of directors. 
(1921, c..87, s. 10; C.S., s.5259(h); 1935, ce. 230,'s; 6; 1963; .c)1168,'s. '7;,1979; 
c. 543.) 


§ 54-137. General and special meetings; how called. 


In its bylaws each association shall provide for one or more regular meetings 
annually. The board of directors shall have the right to call a special meeting 
at any time, and ten percent (10%) of the members or stockholders may file a 
petition stating the specific business to be brought before the association, and 
demand a special meeting at any time. Such meeting must thereupon be called 
by the directors. Notice of all meetings, together with a statement of the 
purposes thereof, shall be mailed to each member at least 10 days prior to the 
meeting: Provided, however, that the bylaws may require instead that such 
notice may be given by publication in a newspaper of general circulation, 
published at the principal place of business of the association. (1921, c. 87, s. 
11; C.S., s. 5259().) 


§ 54-138. Conflicting laws not to apply. 


Any provisions of law which are in conflict with this Subchapter shall not be 
construed as applying to the associations herein provided for. (1921, c. 87, s. 20; 
CS.) S..52590).) 


§ 54-139. Foreign cooperative corporations; limitation on 
use of word “cooperative.” 


(a) A foreign corporation (with or without capital stock) that can qualify as 
an association, as defined in G.S. 54-130(2)b1 and 2, may be authorized to 
transact business in this State under the provisions of Chapter 55A of the 
General Statutes. 

(b) No person other than an association organized under this Subchapter, or 
a foreign corporation authorized to transact business in this State pursuant to 
subsection (a) of this section, or an electric or telephone membership corpora- 
tion domesticated pursuant to G.S. 117-28, or an organization created under or 
governed by Subchapter IV of Chapter 54 of the General Statutes, shall be 
entitled to organize, domesticate, or transact business in this State if the 
corporate or other business name or title of such person contains the word 
“cooperative.” (1921, c. 87, s. 21; C.S., s. 5259(k); 1963, c. 1168, s. 8; 1985, c. 542, 
$998 ;01993,008552,16.-20.) 


§ 54-140. Association heretofore organized may adopt the 
provisions of this Subchapter. 


Any corporation or association organized under previously existing statutes 
may, by a majority vote of its stockholders or members, be brought under the 
provisions of this Subchapter by limiting its membership and adopting the 
other restrictions as provided herein. It shall make out in duplicate a 
statement signed and sworn to by its directors, upon forms supplied by the 
Secretary of State, to the effect that the corporation or association has by a 
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majority vote of its stockholders or members decided to accept the benefits and 
be found by the provisions of this Subchapter. Articles of incorporation shall be 
filed as required in G.S. 54-134, except that they shall be signed by the 
members of the board of directors. The filing fee shall be the same as for filing 
an amendment to articles of incorporation. (1921, c. 87, s. 24; C.S., s. 5259(1).) 


Cross References. — As to fee for filing 
amendment to articles of incorporation, see 
§ 54-144. 


§ 54-141. Associations not in restraint of trade. 


No association organized hereunder shall be deemed to be a combination in 
restraint of trade or an illegal monopoly; or an attempt to lessen competition 
or fix prices arbitrarily, nor shall the marketing contracts or agreements 
between the association and its members, or any agreements authorized in 
this Subchapter be considered illegal or in restraint of trade. (1921, c. 87, s. 26; 
C.S., s. 5259(m).) 


CASE NOTES 


Purpose, Effect and Validity. — This 
Subchapter is an enabling act whereby an or- 
ganization among tobacco growers may be 
formed by the voluntary act of those joining 
therein for handling the product of its mem- 
bers; and the statute, and the organization 
formed in pursuance thereof, are not objection- 
able as being in restraint of interstate com- 
merce, or contrary to the law against monopo- 
lies or the public policy or Constitution of this 
State. Tobacco Growers Coop. Ass’n v. Jones, 
185 N.C. 265, 117 S.E. 174 (1923). 

Legal presumption is in favor of validity 
of the marketing contract made by a mem- 
ber with a cooperative association, in an action 
by the latter against the former for its breach, 
which presumption will only yield when its 


illegal character plainly appears; and in this 
case there is nothing appearing that would 
indicate the association proposed to sell the 
member’s tobacco for a greater sum than its 
true or actual value, or that it was acting in 
violation of the anti-trust law, or in restraint of 
trade. Tobacco Growers Coop. Ass’n v. Jones, 
185 N.C. 265, 117 S.E. 174 (1923). 

Governmental Control to Prevent Re- 
straint of Trade. — The governmental control 
to be exercised as herein prescribed renders the 
cooperative plan for the protection of its own 
members incapable of exercise to the extent of a 
monopoly or restraint of trade prohibited by 
law. Tobacco Growers Coop. Ass’n v. Jones, 185 
N.C. 265, 117 S.E. 174 (1923). 


§ 54-142. Application of North Carolina Business Corpo- 
ration Act to cooperative associations with 


capital stock. 


The provisions of the North Carolina Business Corporation Act (Chapter 55 
of the General Statutes) shall apply, so far as appropriate, to every cooperative 
association with capital stock heretofore or hereafter organized or domesti- 
cated under this Subchapter, except where the provisions of that act are in 
conflict with or inconsistent with the express provisions of this Subchapter. 
(1921, c. 87, s. 28; C.S., s. 5259(0); 1968, c. 1168, s. 9; 1989 (Reg. Sess., 1990), 
er 10245523) 


CASE NOTES 


Effect of Period Limiting Existence. — A 
charter provision that a cooperative marketing 
association shall exist for five years does not 
contemplate that the association shall hold 


over the crops raised in one year for one or more 
successive years. Tobacco Growers Coop. Ass’n 
v. Jones, 185 N.C. 265, 117 S.E. 174 (1923). 
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§ 54-142.1. Application of Nonprofit Corporation Act to 
cooperative associations without capital 
stock. 


The provisions of the Nonprofit Corporation Act (Chapter 55A of the General 
Statutes) shall apply, so far as appropriate, to every cooperative association 
without capital stock heretofore or hereafter organized or domesticated under 
this Subchapter, except where the provisions of that act are in conflict with or 
inconsistent with the express provisions of this Subchapter. (1963, c. 1168, s. 
Oi) 


§ 54-143. License taxes. 


On and after June 1, 1955, the provisions of Article 2, Subchapter I of 
Chapter 105 of the General Statutes of North Carolina shall apply to an 
association or corporation organized under the provisions of this Subchapter. 
(1921, ¢) 87) 1s. 29:C.S.,'s.[5259(p); 1955,c. 1313, s:'1.) 


§ 54-143.1. Franchise taxes. 


On and after July 1, 1955, the provisions of Article 3, Subchapter I of 
Chapter 105 of the General Statutes of North Carolina shall apply to an 
association or corporation organized under the provisions of this Subchapter. 
(1955, c. 1313, s. 1.) 


§ 54-144. Filing fees. 


For filing articles of incorporation, an association organized hereunder shall 
pay ten dollars ($10.00); and for filing an amendment to the articles, two and 
one-half dollars ($2.50). (1921, c. 87, s. 30; C.S., s. 5259(q).) 


ARTICLE 20. 
Members and Officers. 


§ 54-145. Members. 


(a) Under the terms and conditions prescribed in its bylaws, an association 
may admit as members, or issue common stock, only to persons engaged in the 
production of agricultural products, including the lessees and tenants of land 
used for the production of such products and any lessors and landlords who 
receive as rent part of the crop raised on the leased premises. 

(b) If a member of a nonstock association be other than a natural person, 
such member may be represented by any individual, associate, officer, or 
member thereof, duly authorized in writing. 

(c) One association organized hereunder may become a member or stock- 
holder of any other association or associations, organized hereunder. (1921, c. 
S7 Si ous O2Da(L)e 1960. C. 1 165,-S.. L0,) 


§ 54-146. Directors; election. 


(a) The affairs of the association shall be managed by a board of not less 
than three directors, elected by the members or stockholders from their own 
number. The bylaws may provide that the territory in which the association 
has members shall be divided into districts, and that the directors shall be 


731 


§54-147 CH. 54. COOPERATIVE ORGANIZATIONS §54-148 


elected according to such districts. In such case the bylaws shall specify the 
number of directors to be elected by each district, the manner and method of 
reapportioning the directors and of redistricting the territory covered by the 
association. The bylaws may provide that primary elections should be held in 
each district to elect the directors apportioned to such districts, and the result 
of all such primary elections must be ratified by the next regular meeting of the 
association. 

(b) The bylaws may provide that one or more directors may be appointed 
either by the Director of the Agricultural Extension Service or by such public 
official or public board or commission as may be designated by the bylaws. The 
directors so appointed need not be members or stockholders of the association, 
but shall have the same powers and rights as other directors. 

(c) An association may provide a fair remuneration for the time actually 
spent by its officers and directors in its service. No director, during the term of 
his office, shall be a party to a contract for profit with the association differing 
in any way from the business relations accorded regular members or holders of 
common stock of the association, or to any other kind of contract differing from 
terms generally current in that district. 

(d) When a vacancy on the board of directors occurs, other than by 
expiration of term, the remaining members of the board, by a majority vote, 
shall fill the vacancy, unless the bylaws provide for an election of directors by 
districts. In such case the board of directors shall immediately call a special 
meeting of the members or stockholders in that district to fill the vacancy: 
Provided, that this subsection shall not apply to the director or directors 
appointed under the provisions of subsection (b) of this section: Provided 
further, that any vacancy occurring in the office of a director appointed under 
subsection (b) of this section shall be filled in the same manner as the original 
appointment was made. (1921, c. 87, s. 12; C.S., s. 5259(s); 1968, c. 1168, s. 11; 
1979, c. 908, s. 3.) 


§ 54-147. Election of officers. 


The directors shall elect a president, one or more vice-presidents, a secretary 
and treasurer who need not be directors, and they may combine the offices of 
secretary and treasurer designating the combined office as secretary-treasurer. 
They shall elect from their number a chairman and vice-chairman unless the 
president and vice-presidents are members of the board. The board may elect 
or appoint such additional officers as are necessary and appropriate. The 
treasurer may be a bank or any depository, and as such shall not be considered 
an officer, but as a function of the board of directors. In such a case the 
secretary shall perform the usual accounting duties of the treasurer, excepting 
that the funds shall be deposited only as authorized by the board of directors. 
921 C8 f, 80132, G5 Se D209) LO sienG 2a) 


§ 54-148. Stock; membership certificates; when issued; 
voting; liability; limitation on transfer of own- 
ership. 


(a) When a member of an association established without capital stock has 
paid his membership fee in full, he shall receive a certificate of membership. 

(b) No association shall issue stock to a member until it has been fully paid 
for. The promissory notes of the members may be accepted by the association 
as full or partial payment. The association shall hold the stock as security for 
the payment of the note, but such retention as security shall not affect the 
members’ right to vote. 
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(c) Except for debts lawfully contracted between him and the association, no 
member shall be liable for the debts of the association to an amount exceeding 
the sum remaining unpaid on his membership fee or his subscription to the 
capital stock, including any unpaid balance on any promissory notes given in 
payment thereof. 

(d) A cooperative association, incorporated under this Subchapter, may fix 
or limit in its bylaws the amount of stock which one member might own in said 
association. 

(e) No member or stockholder shall be entitled to more than one vote; 
provided, however, that any association organized hereunder, all of whose 
members are other associations organized hereunder shall have power to 
determine by its bylaws the number of votes to which each member association 
shall be entitled and to provide for the appointment or election of delegates to 
cast such votes and to represent the member associations at all members’ 
meetings. 

(f) Any association organized with stock under this Subchapter may issue 
preferred stock, with or without the right to vote. Such stock may be 
redeemable or retirable by the association on such terms and conditions as 
may be provided for by the articles of incorporation and printed on the face of 
the certificate. 

(g) The bylaws shall prohibit the transfer of the common stock of the 
association to persons not engaged in the production of agricultural products, 
and such restrictions must be printed upon every certificate of stock subject 
thereto. 

(h) The association may at any time, except when the debts of the associa- 
tion exceed fifty percent (50%) of the assets thereof, buy in or purchase its 
common stock at book value thereof as conclusively determined by the board of 
directors, and pay for it in cash within one year thereafter. (1921, c. 87, s. 14; 
C.5.,'8. 5259(a1);° 19355": 436, $2;.1955, ¢.1596;) 1963. .¢c: 1168. s. 122). : 


§ 54-149. Removal of officer or director. 


Any member may bring charges against an officer or director by filing them 
in writing with the secretary of the association, together with a petition signed 
by ten percent (10%) of the members, requesting the removal of the officer or 
director in question. The removal shall be voted upon at the next regular or 
special meeting of the association, and by a vote of a majority of the members, 
the association may remove the officer or director and fill the vacancy. The 
director or officer against whom such charges have been brought shall be 
informed in writing of the charges previous to the meeting, and shall have an 
opportunity at the meeting to be heard in person or by counsel, and to present 
witnesses; and the person or persons bringing the charges against him shall 
have the same opportunity. 

In case the bylaws provide for election of directors by districts, with primary 
elections in each district, then the petition for removal of a director must be 
signed by twenty percent (20%) of the members residing in the district from 
which he was elected. The board of directors must call a special meeting of the 
members residing in that district to consider the removal of the director. By a 
vote of the majority of that district, the director in question shall be removed 
from office: Provided, that this section shall not apply to directors appointed 
under subsection (b) of G.S. 54-146. (1921, c. 87, s. 15; C.S., s. 5259(v).) 


§ 54-150. Referendum. 


Upon demand of one third of the entire board of directors, any matter that 
has been approved or passed by the board must be referred to the entire 
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membership of the stockholders for decision at the next special or regular 
meeting: Provided, however, that a special meeting may be called for the 
purpose. (1921, c. 87, s. 16; C.S., s. 5259(w).) 


ARTICLE 21. 


Powers, Duties, and Liabilities. 


§ 54-151. Powers. 


Hach association incorporated under this Subchapter shall have the follow- 
ing powers: 

(1) To engage in any activity in connection with the producing, marketing, 
selling, harvesting, preserving, drying, processing, canning, packing, 
storing, handling, or utilization of any agricultural products produced 
or delivered to it by its members and other farmers; or the manufac- 
turing or marketing of the by-products thereof; or in connection with 
the purchase, hiring, or use by its members of supplies, machinery, or 
equipment; or in the financing of any such activities; or in any one or 
more of the activities specified in this section. No such association, 
during any fiscal year thereof, shall deal in or handle products, 
machinery, equipment, supplies, and/or perform services for and on 
behalf of nonmembers to an amount greater in value than such as are 
dealt in, handled, and/or performed by it for and on behalf of members 
during the same period. 

(2) To borrow money and to make advances to members and other farmers 
who deliver agricultural products to the association. 

(3) To act as the agent or representative of any member or members in any 
of the above-mentioned activities. 

(4) To purchase or otherwise acquire, and to hold, own, and exercise all 
rights or ownership in, and to sell, transfer, or pledge shares of the 
capital stock or bonds of any corporation or association engaged in any 
related activity or in the handling or marketing of any of the products 
handled by the association, or engaged in the financing of the 
association. 

(5) To establish reserves and to invest the funds thereof in bonds or such 
other property as may be provided in the bylaws. 

(6) To buy, hold, and exercise all privileges of ownership, over such real or 
personal property as may be necessary or convenient for the conduct- 
ing and operation of any of the business of the association, or 
incidental thereto. 

(7) To do each and everything necessary, suitable, or proper for the 
accomplishment of any one of the purposes or the attainment of any 
one or more of the objects herein enumerated; or conducive to or 
expedient for the interest or benefit of the association; and to contract 
accordingly; and in addition, to exercise and possess all powers, 
rights, and privileges necessary or incidental to the purposes for 
which the association is organized or to the activities in which it is 
engaged; and in addition, any other rights and powers, and privileges 
granted by the laws of this State to ordinary corporations, except such 
as are inconsistent with the express provisions of this Subchapter; 
and to do any such thing anywhere. (1921, c. 87, s. 6; C.S., s. 5259(x); 
1933,/c..350,,.ss. 3, 45,1935, c. 230, ss. 7-9:) 


Cross References. — As to formation of 
subsidiary companies, see § 54-158 and note. 
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§ 54-152. Marketing contract. 


(a) The association and its members may make and execute marketing 
contracts, requiring the members to sell, for any period of time, not over 10 
years, all or any specified part of their agricultural products or specified 
commodities exclusively to or through the association or any facilities to be 
created by the association. The contract may provide that the association may 
sell or resell the products of its members, with or without taking title thereto, 
and pay over to its members the resale price, after deducting all necessary 
selling, overhead, and other costs and expenses, including dividends on 
preferred stock, not exceeding ten percent (10%) per annum, and reserve for 
retiring the stock, if any; and other proper reserves; and dividends not 
exceeding ten percent (10%) per annum upon common stock. 

(b) The bylaws and the marketing contract may fix, as liquidated damages, 
specific sums to be paid by the member or stockholder to the association upon 
the breach by him of any provision of the marketing contract regarding the sale 
or delivery or withholding of products; and may further provide that the 
member will pay all costs, premiums for bonds, expenses and fees in case any 
action is brought upon the contract by the association; and any such provisions 
shall be valid and enforceable in the courts of this State. 

(c) In the event of any such breach or threatened breach of such marketing 
contract by a member, the association shall be entitled to an injunction to 
prevent the further breach of the contract, and to a decree of specific 
performance thereof. Pending the adjudication of such an action, and upon 
filing a verified complaint showing the breach or threatened breach, and upon 
filing a sufficient bond, the association shall be entitled to a temporary 
restraining order and preliminary injunction against the member. 

(d) In the event that a member of an association incorporated under this 
chapter shall have died; and that, at a time more than six months after his 
death, such cooperative corporation has in its hands moneys not in excess of 
one hundred dollars ($100.00) which would have been distributable and 
payable to such member except for his death; and that there has been 
appointed no administrator of his estate or that the administration of his 
estate has been closed at such time; then such corporation, without making 
any publication of notice, may disburse such moneys (not in excess of one 
hundred dollars ($100.00)) in the following order: 

(1) To the widow of the deceased if there is a widow, 

(2) To pay any unsatisfied claims for funeral expenses or reimburse any 
person for the payment thereof, and 

(3) To any adult person of the class of those nearest of kin to the deceased, 
for the benefit of all members of such class. 

In making such disbursements the said corporation shall be responsible and 
liable only for the exercise of good faith and reasonable care and shall have no 
further responsibility or liability with respect to such moneys or their appli- 
cation or disbursement. (1921, c. 87, s. 17; C.S., s. 5259(y); 1959, c. 1174; 1979, 
2nd Sess., c. 1302, ss. 1, 2.) 


CASE NOTES 
I. General Consideration. 
Il. Breach of Marketing Contract. 
I. GENERAL CONSIDERATION. current year for the purpose of enabling him to 


successfully cultivate and produce the same, 

Right of Member to Place Lien on Crop. where the contract between the parties clearly 
— A member of a cooperative association may contemplates such a mortgage, and good policy 
place a mortgage or crop lien on his crop for the requires that such a privilege should never be 
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withdrawn. Tobacco Growers Coop. Ass’n v. 
Patterson, 187 N.C. 252, 121 S.E. 631 (1924). 

Rights of Lienholder Who Furnishes 
Supplies. — The mortgagee or lienholder for 
supplies furnished to an association member to 
produce his crop has a right to demand and 
receive of the member, or to enforce delivery by 
any appropriate procedure, a sufficient amount 
of the crop or other property included in his 
mortgage, to satisfy his claims to the extent 
that the same constitute a valid lien superior to 
the rights and interests of the association un- 
der its contract. If such a lien and the amount 
and extent of it cannot be agreed upon and 
adjusted it would seem that the lien claimant 
should become or be made a party of record, 
that authoritative and final disposition should 
be made of the matter. Tobacco Growers Coop. 
Ass’n v. Patterson, 187 N.C. 252, 121 S.E. 631 
(1924). 

Liability of Member for Act of Nonmem- 
ber Tenant. — The member of a cooperative 
association is not liable for a penalty on account 
of the failure of his tenant to market tobacco 
through the association until and unless he 
receives the tenant’s crop as payment for rent, 
etc. He is then liable for as much as is received. 
Tobacco Growers Coop. Assn v. Bissett, 187 
N.C. 180, 121 S.E. 446 (1924). 

Validity of Tobacco Growers’ Contract. 
— The provisions of the standard contract 
made by the Tobacco Growers Cooperative As- 
sociation, formed under the provisions of this 
Subchapter, whereby a member agreed to sell 
and deliver to it all of the tobacco owned and 
produced by or for him or acquired by him as 
landlord or lessor during certain years, were 
valid and enforceable. Tobacco Growers Coop. 
Ass’n v. Jones, 185 N.C. 265, 117 S.E. 174 
(1923); Tobacco Growers Coop. Ass’n_ v. 
Patterson, 187 N.C. 252, 121 S.E. 631 (1924); 
Tobacco Growers Coop. Ass'n v. Battle, 187 N.C. 
260, 121 S.E. 629 (1924). 

Avoiding Contract for Fraud. — In order 
to render void for fraud in its procurement a 
tobacco marketing contract made in conformity 
with the provisions of this section, it is required 
that the member seeking to do so must intro- 
duce evidence of the fraud he relies on, as well 
as allege it. Tobacco Growers Coop. Ass’n v. 
Chilton, 190 N.C. 602, 180 S.E. 312 (1925); 
Simpson v. Tobacco Growers Coop. Ass’n, 190 
N.C. 603, 1380 S.E. 507 (1925). 

In order to avoid a written contract, made 
under this section, for fraudulent misrepresen- 
tations of the association’s agent, it must not 
only be shown that the statements complained 
of were false, but that the plaintiff was at the 
time ignorant of their falsity and relied thereon 
to his damage, and he must show facts suffi- 
cient to make out a case of fraud with all the 
material elements required in such instances. 
Simpson vy. Tobacco Growers Coop. Ass’n, 190 
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N.C. 603, 130 S.E. 507 (1925). 

Where an agent of a cooperative association 
falsely represents to a prospective member cer- 
tain material advantages that induce him to 
sign the membership contract, without afford- 
ing him, an illiterate man, an opportunity to 
become informed as to its contents, and he, 
within a reasonable time afterwards, is in- 
formed of this misrepresentation, and requests 
the agent to take his name off the books as a 
member and cancel the contract, the law will 
avoid the contract for the fraud. The cases in 
which the representations were only promis- 
sory in character, not amounting to a factual 
representation, do not apply. Dunbar v. Tobacco 
Growers Coop. Ass’n, 190 N.C. 608, 130 S.E. 
505 (1925). 


II. BREACH OF MARKETING 
CONTRACT. 


Remedies for Breach of Contract by 
Member. — Upon the breach by a member of a 
cooperative association of a contract for the sole 
handling of his crop by the association, the 
recovery of liquidated damages and costs, and 
equitable relief by injunction to prevent the 
further breach of the contract, and a decree of 
specific performance, can be had, and also 
pending the adjudication of such actions, a 
temporary restraining order may be had 
against the member upon the filing of a verified 
complaint showing the breach of the contract, 
with the filing of sufficient bond. Tobacco Grow- 
ers Coop. Ass’n v. Jones, 185 N.C. 265, 117 S.E. 
174 (1923). 

Liquidated Damages. — The fact that a 
cooperative marketing contract provides for liq- 
uidated damages does not give the association 
an adequate remedy at law against the mem- 
bers selling their tobacco otherwise than as 
provided in the marketing contract. Tobacco 
Growers Coop. Ass’n v. Pollock, 187 N.C. 409, 
121 S.E. 763: (1924). 

Specific Performance. — Injuries from the 
breach of marketing contract by a member with 
the Tobacco Growers Cooperative Association, 
formed under the provisions of this Subchapter, 
cannot be adequately compensated for in dam- 
ages, and the equitable remedy of specific per- 
formance as allowed by this section will be 
upheld by the courts. Tobacco Growers Coop. 
Ass’n v. Battle, 187 N.C. 260, 121 S.E. 629 
(1924). 

Injunctive Relief. — Upon an alleged 
breach of a cooperative marketing contract on 
the part of a member, the equitable remedy by 
injunction is available to the association. To- 
bacco Growers Coop. Ass’n v. Patterson, 187 
N.C. 252, 121 S.E. 631 (1924). 

Continuation of Injunction to Final 
Hearing. — The right given to injunctive relief 
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against a member breaching his contract, upon 
filing the bond and verified complaint showing 
such breach, or threatened breach, relates only 
to the initial process and does not, and is not, 
intended to withdraw from the courts their 
constitutional right to pass upon the question 
of continuing the injunction to the final hearing 
upon the issues, under approved principles of 
law and equity. Tobacco Growers Coop. Ass’n v. 
Bland, 187 N.C. 356, 121 S.E. 636 (1924). 
Where defendant member has admitted 
breaking his contract with the association, and 
avows that he expects to continue doing so, a 
temporary injunction should be continued until 
the final hearing. Tobacco Growers Coop. Ass’n 
v. Patterson, 187 N.C. 252, 121 S.E. 631 (1924), 
Where the defendant resists injunctive relief 
upon the ground that he had not become a 
member, and the plaintiff’s evidence tends 
strongly to show to the contrary, the injunction 
should be continued to the hearing upon the 
principle that the plaintiff has established an 
apparent right to the relief sought, and that the 
writ is reasonably necessary to protect the 
property pending the inquiry. Tobacco Growers 
Coop. Ass’n v. Battle, 187 N.C. 260, 121 S.E. 
629 (1924); Tobacco Growers Coop. Ass’n v. 
Spikes, 187 N.C. 367, 121 S.E. 636 (1924). 
Defenses to Continuance of Restraining 
Order. — The general denial by a cooperative 
marketing association of owing defendant 
member anything under the contract, without 
detailed statement as to the account between 
them from information available to it, was 
insufficient against the defense to continuation 
of a restraining order that the defendant was 
forced to sell a small portion of crop to maintain 
his livelihood because of a failure of the associ- 
ation to pay for bulk of crop under contract. 
Tobacco Growers Coop. Ass’n vy. Bland, 187 N.C. 
356, 121 S.E. 636 (1924). 
A preliminary order restraining a member of 
a cooperative association from disposing of the 
tobacco embraced in his contract in breach 
thereof will not be dissolved by reason of a 
defense set up by the member that the tobacco 
was the subject of a lien for supplies necessary 
for its cultivation. The restraining order should 
be continued to the hearing, safeguarding the 
rights of the mortgagee to be asserted by his 
appropriate action. Tobacco Growers Coop. 
Ass’n v. Patterson, 187 N.C. 252, 121 S.E. 631 
(1924). 
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The temporary restraining order obtained 
under the provisions of this section will not be 
continued if the breach of the contract com- 
plained of was caused by the association’s own 
default, or if the continuance of the temporary 
restraining order will work greater injury than 
its dissolution by the court. Tobacco Growers 
Coop. Ass’n v. Bland, 187 N.C. 356, 121 S.E. 636 
(1924), 

Effect of Lien on Right to Injunction. — 
The fact that the member of a cooperative 
association gave a lien on his crop for advance- 
ments does not invade the rights of the associ- 
ation under the marketing contract so as to 
require that an injunction against selling the 
crops should be continued until the final hear- 
ing. Tobacco Growers Coop. Ass’n v. Harvey & 
Son Co., 189 N.C. 494, 127 S.E. 545 (1925). 

Justification for Breach Shown by 
Parol. — Where a member of a cooperative 
marketing association resists the performance 
of marketing his crop with the association un- 
der the usual and written contract, he may 
show by parol that he had never been a member 
thereof or obligated by the contract sued on, for 
the failure of the association to obtain a certain 
membership within the territory. Tobacco 
Growers Coop. Ass’n v. Moss, 187 N.C. 421, 121 
S.E. 738 (1924). 

Lack of Justification for Breach by 
Member. — A penalty in a small sum errone- 
ously attempted to be imposed on a member by 
a marketing association, under its contract for 
the failure to market the crop of his nonmem- 
ber tenant, is not of sufficient proportionate 
importance to justify an entire severance of the 
contract relation by the member thereof. To- 
bacco Growers Coop. Ass’n v. Bland, 187 N.C. 
356, 121 S.E. 636 (1924). 

Evasive Answer of Member Respecting 
Breach. — In proceedings for injunctive relief 
by a cooperative marketing association against 
a member wherein it definitely alleges that the 
defendant has breached his contract and de- 
clares his purpose to dispose of his tobacco in 
breach thereof, the defendant’s answer not ad- 
mitting the allegations, but demanding strict 
proof, is too evasive or illusive to be a denial of 
plaintiff’s allegation, or received as sufficient 
evidence upon the question of injunctive relief. 
Tobacco Growers Coop. Ass’n v. Patterson, 187 
N.C.°252, 121 S\B:'631 (1924): 


§ 54-153. Purchasing business of other associations, per- 
sons, firms, or corporations; payment; stock 


issued. 


Whenever an association organized hereunder with preferred capital stock 
shall purchase the stock or any property, or any interest in any property of any 
person, firm, or corporation or association, it may by agreement with the other 
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party or parties to the transaction discharge the obligations so incurred, 
wholly or in part, by exchanging for the acquired interest shares of its 
preferred capital stock to an amount which at par value would equal a fair 
market value of the stock or interest so purchased, as determined by the board 
of directors. In that case the transfer to the association of the stock or interest 
purchased shall be equivalent to payment in cash for shares of stock issued. 
(LOZ L, CoSilaeSen lei  a8e OZD0k%)s) 


§ 54-154. Annual reports. 


Each association formed under this Subchapter shall prepare and make out 
an annual report on forms furnished by the Division of Markets, containing the 
name of the association, its principal place of business, and a general 
statement of its business operations during the fiscal year, showing the 
amount of capital stock paid up, and the number of stockholders of a stock 
association or the number of members and the amount of membership fees 
received, if a nonstock association; the total expenses of the operations; the 
amount of its indebtedness, or liability, and its balance sheets. (1921, c. 87, s. 
19; C.S., s. 5259(aa).) 


§ 54-155. Interest in other corporations or associations. 


An association may organize, form, operate, own, control, have interest in, 
own stock of, or be a member of any other corporation or corporations, with or 
without capital stock, and engaged in preserving, drying, processing, canning, 
packing, storing, handling, shipping, utilizing, manufacturing, marketing, or 
selling of the agricultural products handled by the association, or the by- 
products thereof. If such corporations are warehousing corporations, they may 
issue legal warehouse receipts to the association, or to any other person, and 
such legal warehouse receipts shall be considered as adequate collateral to the 
extent of the current value of the commodity represented thereby. In case such 
warehouse is licensed or licensed and bonded under the laws of this State or 
the United States, its warehouse receipt shall not be challenged or discrimi- 
nated against because of ownership or control, wholly or in part, by the 
association. (1921, c. 87, s. 22; C.S., s. 5259(bb).) 


§ 54-156. Contracts and agreements with other associa- 
tions. 


Any association may, upon resolution adopted by its board of directors, enter 
into all necessary and proper contracts and agreements, and make all 
necessary and proper stipulations, agreements and contracts and arrange- 
ments with any other cooperative corporation, association, or associations, 
formed in this or in any other state, for the cooperative and more economical 
carrying on of its business, or any part or parts thereof. Any two or more 
associations may, by agreement between them, unite in employing and using 
or may separately employ and use the same methods, means, and agencies for 
carrying on and conducting their respective businesses. (1921, c. 87, s. 23; C.5., 
s. 5259(cc).) 


§ 54-157. Breach of marketing contract of cooperative as- 
sociation; spreading false reports about the 
finances or management thereof; misde- 
meanor. 


Any person or persons, or any corporation whose officers or employees 
knowingly induces or attempts to induce any member or stockholder of an 
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association organized hereunder to breach his marketing contract with the 
association, or who maliciously and knowingly spreads false reports about the 
finances or management thereof shall be guilty of a Class 2 misdemeanor and 
subject only to a fine of not less than one hundred dollars ($100.00), and not 
more than one thousand dollars ($1,000), for such offense and shall be liable to 
the association aggrieved in a civil suit in the penal sum of five hundred dollars 
($500.00) for each such offense: Provided, that this section shall not apply toa 
bona fide creditor of any member or stockholder of such association, or the 
agents or attorney of any such bona fide creditor, endeavoring to make 
collection of the indebtedness, or to any communication, written or oral, 
between a business company or concern and persons with whom it has an 
existing contractual relationship which communication relates to the perfor- 
mance of that contractual relationship and duties and responsibilities arising 
therefrom. (1921, c. 87, s. 25; C.S., s. 5259(dd); 1963, c. 1168, s. 14; 1993, c. 539, 
s. 430; 1994, Ex. Sess., c. 24, s. 14(c).) 


CASE NOTES 


Failure of Milk Processor to Deduct 
Dues from Payments to Producers. — 
Where a milk processor, purchasing directly 
from producers, deducts dues from its pay- 
ments for milk so purchased and remits such 
dues to the producers’ marketing association, 


suant to written instructions of the producers 
and thereafter pays the producers in full for the 
milk purchased, the processor may not be held 
to have violated this section. Carolina Milk 
Producers Coop. v. Melville Dairy, Inc., 225 
N.C. 1, 120 S.E.2d 548 (1961). 


but discontinues making such deductions pur- 


§ 54-158. Cooperative associations may form subsidiaries. 


Nothing in this Subchapter shall prevent an association organizing, forming, 
operating, owning, controlling, having an interest in, owning stock of, or being 
a member of any other corporation (hereinafter referred to as a subsidiary 
corporation) from including or having included in the charter or bylaws of such 
subsidiary corporation provisions for the control or management of said 
subsidiary corporation by such association to such extent as shall by votes of 
the board of directors of such association, and the majority of the stockholders 
of such subsidiary corporation, be declared to be for the best interests of said 
association and said subsidiary corporation respectively. Such provisions may 
be so included in any such charter or bylaws and may by way of illustration, 
but not of limitation, include the following: 

(1) Representation of said association on the board of directors or other 
governing body of said subsidiary corporation, upon such terms as 
may be deemed advisable. 

(2) Ownership by an association of an interest or interests in a subsidiary 
corporation represented by stock of any class thereof, or otherwise, to 
such extent and upon such terms, and with such voting power, as may 
be deemed advisable. 

(3) Participation by said association in the profits of such subsidiary 
corporation to such extent and upon such terms as shall be deemed 
advisable. (1933, c. 350, s. 1.) 


CASE NOTES 


Formation of Subsidiary Companies 
Prior to Enactment of Section. — That an 
organization of tobacco growers had formed 
subsidiary companies to cure tobacco, redry it, 
etc., was unobjectionable even prior to the en- 


actment of this section. Tobacco Growers Coop. 
Ass’n v. Jones, 185 N.C. 265, 117 S.E. 174 
(1923), decided prior to enactment of this sec- 
tion. 
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ARTICLE 22. 
Merger, Consolidation and Other Fundamental Changes. 


§ 54-159. Procedure for merger. 


(a) Any two or more domestic associations organized under this Subchapter, 
either with or without capital stock, may merge into any one of such 
associations pursuant to a plan of merger approved in the manner provided in 
this Article. 

(b) The board of directors of each association shall, by resolution adopted by 
each such board, approve a plan of merger setting forth: 

(1) The names of the association proposing to merge, and the name of the 
association into which they propose to merge, which is hereinafter 
designated as the surviving association. 

(2) The name which the surviving association is to have, which name may 
be that of any of the associations involved in the merger or any other 
availa name, subject, however, to the limitations of G.S. 54-139 and 
55A-10. 

(3) The terms and conditions of the proposed merger. 

(4) Astatement of any changes in the charter of the surviving association 
to be effected by such merger. 

(5) Such other provisions not inconsistent with law as are deemed 
necessary or desirable. (1963, c. 1168, s. 13.) 


§ 54-160. Procedure for consolidation. 


(a) Any two or more domestic associations organized under this Subchapter, 
either with or without capital stock, may consolidate into a new association 
Sele to a plan of consolidation approved in the manner provided in this 
Article. 

(b) The board of directors of each association shall, by resolution adopted by 
each such board, approve a plan of consolidation setting forth: 

(1) The names of the associations proposing to consolidate, and the name 
of the new association into which they proposed to consolidate, which 
is hereinafter designated as the new association. The name of the new 
association may be that of any of the associations involved in the 
consolidation or any other available name, subject, however, to the 
limitations of G.S. 54-139 and 55A-10. 

(2) The terms and conditions of the proposed consolidation. 

(3) With respect to the new association, all of the appropriate statements 
required to be set forth in articles of incorporation for associations 
organized under this Subchapter. 

(4) Such other provisions not inconsistent with law as are deemed 
necessary or desirable. (1963, c. 1168, s. 13.) 


§ 54-161. Approval of merger or consolidation; abandon- 
ment. 


(a) A plan of merger or consolidation shall be adopted in the following 
manner: The board of directors of each merging or consolidating association 
shall adopt a resolution approving the proposed plan, and directing that it be 
submitted to a vote at a meeting of members having voting rights, which may 
be either an annual or a special meeting. Written or printed notice of the 
meeting shall be given to each member entitled to vote at such meeting. The 
notice shall state that the proposed plan of merger or consolidation will be 
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considered and acted upon at the meeting, and a copy or a summary of the plan 
of merger or plan of consolidation, as the case may be, shall be included in or 
enclosed with such notice. Such notice shall contain a statement, displayed 
with reasonable prominence, to the effect that objecting members are entitled, 
upon compliance with G.S. 54-166, including the 20-day demand requirement, 
to be paid the fair market value of their stock or other property rights or 
interest in the association, but failure of the notice to contain such a statement 
shall not invalidate the merger or consolidation. Each such notice shall be 
mailed by first-class mail at such a time that not less than 10 full days shall 
elapse between the date of mailing the notice and the date of the meeting, and 
shall be mailed to the member at his last address as it appears on the records 
of the association. The proposed plan shall be adopted upon receiving at least 
two-thirds of the votes entitled to be cast by members present at each such 
meeting where a quorum is present. 

(b) After such approval, and at any time prior to the filing of the articles of 
merger or consolidation, the merger or consolidation may be abandoned 
pursuant to provisions therefor, if any, set forth in the plan of merger or 
consolidation. (1963, c. 1168, s. 13.) 


§ 54-162. Articles of merger or consolidation. 


(a) Upon such approval, articles of merger or articles of consolidation shall 
be executed by each association and filed as provided in G.S. 55A-4, except that 
a copy thereof certified by the Secretary of State shall also be recorded in the 
office of the register of deeds of each county wherein the constituent associa- 
tions have their principal places of business or their registered offices. 

(b) The articles of merger or consolidation shall set forth: 

(1) The plan of merger or the plan of consolidation; and 

(2) A statement setting forth the date of the meeting of the members of 
each association at which the plan was adopted, that a quorum was 
present at such meeting, and that such plan received at least 
two-thirds of the votes entitled to be cast by members present at each 
such meeting where a quorum was present. 

(c) The time when the merger or consolidation is effected is determined by 
the provisions of G.S. 55A-4. (1963, c. 1168, s. 138; 1967, c. 823, s. 15.) 


§ 54-163. Effect of merger or consolidation. 


When such merger or consolidation has been effected: 

(1) The several associations, parties to the plan of merger or consolida- 
tion, shall be a single association which, in the case of a merger, shall 
be that association designated in the plan of merger as the surviving 
association, and, in the case of a consolidation, shall be the new 
association provided for in the plan of consolidation. 

(2) The separate existence of all associations which are parties to the plan 
of merger or consolidation, except the surviving or new association, 
shall cease. 

(3) Such surviving or new association shall have all the rights, privileges, 
immunities, and powers and shall be subject to all the duties and 
liabilities of an association organized under this Subchapter. 

(4) Such surviving or new association shall thereupon and thereafter, to 
the extent consistent with its charter as established or changed by the 
merger or consolidation, possess all the rights, privileges, immunities, 
and franchises, as well of a public as of a private nature, of each of the 
merging or consolidating associations; and all property, real and 
personal, and all debts due on any account, and all other choses in 


741 


§54-164 CH. 54. COOPERATIVE ORGANIZATIONS §54-164 


action, and all and every other interest, of or belonging to or due to 
each of the associations so merged or consolidated, shall be taken and 
deemed to be transferred to and vested in such single association 
without further act or deed; and the title to any real estate, or any 
interest therein, vested in any of such associations shall not revert or 
be in any way impaired by reason of such merger or consolidation. 

(5) Such surviving or new association shall thenceforth be responsible and 
liable for all the liabilities, contracts or other obligations, and penal- 
ties of each of the associations so merged or consolidated; and any 
claim existing or action or proceeding, civil or criminal, pending by or 
against any of such associations may be prosecuted as if such merger 
or consolidation had not taken place, or such surviving or new 
association may be substituted in its place; and any judgments 
rendered against any of the merged or consolidated associations may 
be enforced against the surviving or new association. Neither the 
rights of creditors nor any liens upon the property of any merged or 
consolidated association shall be impaired by such merger or consol- 
idation. 

(6) In the case of a merger, the charter of the surviving association shall 
be deemed to be amended to the extent, if any, that changes in its 
charter are stated in the plan of merger. In the case of a consolidation, 
the articles of consolidation shall be deemed to be the articles of 
incorporation of the new association. (1963, c. 1168, s. 13.) 


§ 54-164. Merger or consolidation of domestic and foreign 
associations. 


(a) One or more domestic associations organized under this Subchapter and 
one or more foreign corporations engaging in any activity such as is described 
in G.S. 54-132, and which is a nonprofit cooperative in the sense that the term 
“nonprofit” is used in G.S. 54-130, may be merged or consolidated into an 
association of this State or an association or corporation of another state if such 
merger or consolidation is permitted by the laws of the state under which each 
such foreign association or corporation is organized. 

(b) Each domestic association shall comply with the provisions of this 
Article with respect to the merger or consolidation, as the case may be, of 
domestic associations, and each foreign association or corporation shall comply 
with the applicable provisions of the laws of the state under which it is 
organized. 

(c) If the surviving or new association or corporation, as the case may be, is 
an association or corporation of any state other than this State, it shall comply 
with the provisions of this Subchapter with respect to foreign corporations if it 
is to transact business in this State; and if after the merger or consolidation it 
transacts no business in this State, the courts of this State shall have 
jurisdiction in actions to enforce any obligation of any constituent association 
of this State and process therein may be served as provided in G.S. 55-145. 

(d) The effect of such merger or consolidation shall be the same as in the 
case of the merger or consolidation of domestic associations, if the surviving or 
new corporation is to be an association of this State. If the surviving or new 
association or corporation is to be an association or corporation of any state 
other than this State, the effect of such merger or consolidation shall be the 
same as in the case of the merger or consolidation of domestic associations 
except insofar as the laws of such other state provide otherwise. 

(e) If the new or surviving association or corporation is not an association of 
this State, then notwithstanding anything in the foregoing provisions of this 
section: 
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(1) The rights of any member of any constituent association that is an 
association of this State to receive notice of objectors’ rights, to file his 
objection, upon such objection to demand and receive payment of the 
fair market value of his stock or other property rights or interests in 
the association, or to avail himself of any equitable relief to which he 
would be entitled if the surviving or new association or corporation 
were an association of this State, shall not be impaired; and 

(2) The courts of this State shall have jurisdiction in actions to enforce the 
aforesaid rights against the surviving or new association or corpora- 
tion regardless of whether or not said association or corporation is 
otherwise subject to the jurisdiction of the courts of this State and in 
any such action service of process may be made in the manner 
provided in G.S. 55-145 that would be applicable if said association or 
corporation were transacting business in this State. (1963, c. 1168, s. 
13.) 


§ 54-165. Sale, lease or exchange of assets; mortgage or 
pledge of assets. 


(a) A sale, lease, or exchange of all, or substantially all, the property and 
assets of an association organized under the provisions of this Subchapter may 
be made upon such terms and conditions and for such consideration, which 
may consist in whole or in part of money or property, real or personal, including 
shares of any corporation for profit, domestic or foreign, as may be authorized 
in the following manner: The board of directors shall adopt a resolution 
recommending such sale, lease, or exchange and directing that it be submitted 
to a vote at a meeting of members, which may be either an annual or a special 
meeting. Written or printed notice of the meeting shall be given to each 
member entitled to vote at such meeting. The notice shall state that the 
proposed sale, lease, or exchange will be considered and acted upon at such 
meeting, and a statement of the terms of the proposed sale, lease, or exchange, 
as the case may be, shall be included in or enclosed with such notice. Kach such 
notice shall be mailed by first-class mail at such a time that not less than 10 
full days shall elapse between the date of mailing the notice and the date of the 
meeting, and shall be mailed to the member at his last address as it appears 
on the records of the association. The proposed sale, lease, or exchange, as the 
case may be, shall be adopted upon receiving at least two-thirds of the votes 
entitled to be cast by members present at the meeting, if a quorum is present. 

(b) Amortgage or pledge of, or any other security interest in, all or any part 
or parts of the property of the association may be made by authority of the 
board of directors of the association without authorization of the members, 
unless otherwise provided in the charter or bylaws adopted by the members. 
(1968, c. 1168, s. 13.) 


§ 54-166. Rights of objecting members. 


(a) Any member of an association effecting a merger or consolidation may 
give to the association prior to or at the meeting of the members to which the 
proposal of merger or consolidation is submitted to a vote, written notice that 
he objects to such proposal. Within 20 days after the date on which the vote 
was taken, such member may, unless he votes in favor of the proposal, make 
written demand on the association for payment of the fair market value of his 
stock or other property rights or interest in the association. Such demand shall 
state the number and class of shares of stock owned by him or the nature and 
amount of other property rights or interest owned by him in the association. In 
addition to any other right he may have in law or equity, a member giving such 
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notice shall be entitled, if and when the merger or consolidation is effected, to 
be paid by the surviving or new association, the fair market value of such stock, 
or other property rights or interests, as of the day prior to the date on which the 
vote was taken, subject only to the surrender by him of the certificate or 
certificates or other evidence of ownership of such stock or other property 
rights or interests. 

(b) If within 30 days after the date upon which the objecting member 
becomes entitled to payment for such stock or other property rights or interest, 
the fair market value of such stock or other property rights or interests is 
agreed upon between the member and the surviving or new association, as the 
case may be, payment therefor shall be made within 60 days after the 
agreement, upon surrender of the certificate or other evidence of such property 
rights or interests, whereupon the member shall cease to have any interest in 
such stock or other property rights or interests in the association. 

(c) If within the 30-day period mentioned in subsection (b) of this section the 
member and the association do not agree as to the fair market value of such 
stock or other property rights or interests, the member may, within 60 days 
after the expiration of the 30-day period, file a petition in the superior court of 
the county in which the association has its registered office or principal place 
of business asking for the appointment by the clerk of the superior court of that 
county of three qualified and disinterested appraisers to appraise the fair 
market value of such stock or other property rights or interests. ASummons as 
in other cases of special proceedings, together with a copy of the petition, shall 
be served on the association at least 10 days prior to the hearing of the petition 
by the court. The award of the appraisers, or a majority of them, if no 
exceptions be filed thereto within 10 days after the award shall have been filed 
in court, shall be confirmed by the court, and when confirmed shall be final and 
conclusive, and the member, upon depositing with the court the proper stock 
certificates or other evidence of such property rights or interests, shall be 
entitled to judgment against the association for the appraised value thereof as 
of the day prior to the date on which the vote was taken, together with interest 
thereon to the date of such confirmation. If either party files exceptions to such 
award within 10 days after the award shall have been filed in court, the case 
shall be transferred to the civil issue docket of the superior court for trial 
during term and shall be there tried in the same manner, as near as may be 
practicable, as is provided in Chapter 40 of the General Statutes for the trial 
of cases under the eminent domain law of this State, and with the same right 
of appeal to the appellate division as is permitted in that Chapter. The court 
shall assess the cost of the proceedings as it shall deem equitable. Upon 
payment of the judgment the owner of such stock or other property rights or 
interests shall cease to have any interest in the association and the association 
shall be entitled to have said stock certificates or other evidence of such 
property rights or interests surrendered to the association by the clerk of court. 
Unless the member shall file such petition within the time herein prescribed, 
he and all persons claiming under him shall have no right of payment 
hereunder, but in that event nothing herein shall impair his status as a 
member. 

(d) If in the notices sent to members in connection with the meeting to vote 
upon a proposed merger or consolidation no reference is made as required by 
this Article to the provisions of this section, any member entitled to but who 
did not avail himself of the provisions of this section, unless he voted for the 
proposal, is entitled, if he so demands in writing within one year after the 
effective date of the merger or consolidation, to recover from the surviving or 
new association, as the case may be, any damage which he suffered from 
failure of the association of which he was a member to make the aforesaid 
reference. 
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(e) The liability to pay for shares or to pay damages imposed by this section 
on an association extends to the successor association which acquires the 
assets of the predecessor, whether by merger or consolidation. 

(f) Shares of stock acquired by an association pursuant to payment of the 
agreed fair market value thereof or to payment of the judgment entered 
therefor as in this section provided, may be held and disposed of by the 
association as in the case of other treasury shares. 

(g) The provisions of this section shall not apply to a merger if on the date 
of the filing of the articles of merger the surviving association is the owner of 
all the outstanding shares of the other association, domestic or foreign, 
participating in the merger and if such merger makes no changes in the 
relative rights of the members of the surviving association. 

(h) Notwithstanding any of the foregoing provisions of this section, no 
member of an association effecting a merger or consolidation, who objects 
thereto and makes written demand for payment of the fair market value of his 
stock or other property rights or interests in the association, as hereinbefore 
provided in this section, shall be entitled to such payment at any time prior to 
the time that he would otherwise be entitled to payment pursuant to valid 
provisions of such stock, or valid provisions of the charter or the bylaws of the 
association, in effect on the date of the vote for such merger or consolidation. 
However, in any case where the owner of such stock or other property rights or 
interests in the association is not entitled, because of valid provisions of his 
stock, or because of valid provisions of the charter or bylaws of the association, 
to payment at the time hereinbefore provided in this section, the fair market 
value of such stock or other property rights or interests in the association, as 
of the day prior to the date on which the vote was taken, may be determined 
in any manner hereinbefore provided in this section, and the amount so 
determined, without interest, shall be an obligation of the surviving or new 
association, as the case may be, and shall be due and payable at the time that 
the owner thereof would be entitled to payment pursuant to valid provisions of 
such stock, or valid provisions of the charter or the bylaws of the association. 
(1963, c. 1168, s: 13; 1973, c. 108; s. 19.) 


Editor’s Note. — Chapter 40, referred toin Session Laws 1981, c. 919. See now Chapter 
subsection (c) of this section, was repealed by 40A. 


CASE NOTES 


Cited in Ferrell v. DOT, 334 N.C. 650, 435 
S.E.2d 309 (1993). 
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Chapter 54A. 


Capital Stock Savings and Loan Associations. 


§§ 54A-1 through 54A-27: Repealed by Session Laws 1981, c. 282, s. 2. 


Cross References. — For present provi- 
sions as to savings and loan associations, see 
Chapter 54B. 
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Chapter 54B. 


Savings and Loan Associations. 


Article 1. 


General Provisions. 


Sec. 

54B-1. Title. 

54B-2. Purpose. 

54B-3. Applicability of Chapter. 

54B-4. Definitions and application of terms. 


Article 2. 
Incorporation and Organization. 


54B-5. 
54B-6. 
54B-7. 


Severability. 

Hearings. 

Application of Chapter on business cor- 
porations. 

Scope and prohibitions; existing char- 
ters; injunctions. 

Application to organize a savings and 
loan association. 

Certificate of incorporation. 

Administrator to consider application. 

Criteria to be met before the Adminis- 
trator may recommend approval 
of an application. 

Savings Institutions Commission to 
review findings and recommenda- 
tions of Administrator. 

Grounds for approval or denial of ap- 
plication. 

Final decision. 

Appeal. 

Insurance of accounts required. 

Time allowed to commence business. 

Licensing. 

Amendments to certificate of incorpo- 
ration. 

List of stockholders to be maintained. 

Branch offices. 

Application to change location of a 
branch or principal office. 

Approval revoked; branch office. 

54B-25. Branch offices closed. 
54B-26. [Repealed. |] 
54B-27 through 54B-29. [Reserved.] 


Article 3. 


Fundamental Changes. 


54B-8. 
54B-9. 


54B-10. 
54B-11. 
54B-12. 


54B-13. 


54B-14. 


54B-15. 
54B-16. 
54B-17. 
54B-18. 
54B-19. 
54B-20. 


54B-21. 
54B-22. 
54B-23. 


54B-24. 


54B-30. Conversion from State to federal asso- 
ciation. 

54B-31. Conversion from federal to State asso- 
ciation. 

54B-32. Simultaneous charter and ownership 
conversion. 

54B-33. Conversion of mutual to stock associ- 
ation. 


Sec. 

54B-34. Conversion of stock associations to 

mutual associations. 

54B-34.1. Conversion to State association. 

54B-34.2. Conversion to bank. 

54B-35. Merger of like savings and loan asso- 

ciations. 

54B-36. Merger of associations where owner- 

ship is converted. 

54B-37. Merger of mutual and stock associa- 

tions. 

54B-37.1. Simultaneous conversion/merger. 

54B-38. [Repealed.] 

54B-39. Merger of federal with State associa- 
tions. 

Voluntary dissolution by directors. 

Voluntary dissolution by stockholders 
or members. 

Rules, regulations and reports of vol- 
untary dissolution. 

Stock dividends. 

Supervisory mergers, consolidations, 
conversions, and combination 
mergers and conversions. 

Interim associations. 

Conversion of bank to stock associa- 
tion. 

Merger of banks and associations. 

[Reserved. ] 


Article 3A. 


North Carolina Regional Recipro- 
cal Savings and Loan 
Acquisition Act. 


54B-48.1. Title. 

54B-48.2. Definitions. 

54B-48.3. Acquisitions by Southern Region 
savings and loan holding compa- 
nies and Southern Region associ- 
ations. 

54B-48.4. Exceptions. 

54B-48.5. Prohibitions. 

54B-48.6. Applicable laws, rules and regula- 
tions. 

54B-48.7. Appeal of Administrator’s decision. 

54B-48.8. Periodic reports; interstate agree- 
ments. 

54B-48.9. Enforcement. 

54B-49 through 54B-51. [Reserved.] 


54B-40. 
54B-41. 


54B-42. 


54B-43. 
54B-44. 


54B-45. 
54B-46. 


54B-47. 
54B-48. 


Article 4. 
Supervision and Regulation. 
54B-52. Administrator of Savings Institutions 
Division. 
54B-53. Savings Institutions Commission. 
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Sec. 
54B-54. 


54B-55. 


54B-56. 


54B-57. 
54B-58. 


54B-59. 
54B-60. 


54B-61. 


54B-62. 


54B-63. 
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Deputy administrator of Savings In- 
stitutions Division. 

Power of Administrator to promulgate 
rules and regulations; reproduc- 
tion of records. 

Examinations by Administrator; re- 
port. 

Supervision and examination fees. 

Prolonged audit, examination or re- 
valuation; payment of costs. 

Cease and desist orders. 

Administrator to have right of access 
to books and records of associa- 
tion; right to issue subpoenas, ad- 
minister oaths, examine wit- 
nesses. 

Test appraisals of collateral for loans; 
expense paid. 

Relationship of savings and loan asso- 
ciations with the Savings Institu- 
tions Division. 

Confidential information. 


54B-63.1. Confidential records. 


54B-64. 
54B-65. 


54B-66. 
54B-67. 
54B-68. 
54B-69. 


54B-70. 
54B-71. 
54B-72. 
54B-73. 
54B-74. 
54B-75. 
54B-76. 


54B-77. 


54B-78. 


Civil penalties; State associations. 

Civil penalties; directors, officers and 
employees. 

Criminal penalties. 

Primary jurisdiction. 

Supervisory control. 

Removal of directors, officers and em- 
ployees. 

Involuntary liquidation. 

Judicial review. 

Indemnity. 

Cumulative penalties. 

Annual license fees. 

Statement; fees. 

Statement examined, approved, and 
published. ¢ 

Certain powers granted to State asso- 
ciations. 

Prohibited practices. 


54B-79 through 54B-99. [Reserved.] 


54B-104. 
54B-105. 
54B-106. 
54B-107. 
54B-108. 
54B-109. 
54B-110. 


54B-111 


Article 5. 


Corporate Administration. 


54B-100. 
54B-101. 
54B-102. 
54B-103. 


Membership of a mutual association. 

Directors. 

Employment policies. 

Duties and liabilities of officers and 

directors to their associations. 

Conflicts of interest. 

Voting rights. 

Annual meetings; notice required. 

Special meetings; notice required. 

Quorum. 

Indemnification. 

Days and hours of operation. 
through 54B-120. [Reserved.] 


Sec. 

54B-121. 
54B-122. 
54B-123. 


54B-124. 


54B-125. 
54B-126. 


54B-127. 
54B-128. 


54B-129. 
54B-130. 
54B-131. 


54B-132. 
54B-133. 


54B-134. 
54B-135. 
54B-136. 
54B-137, 
54B-139. 


Article 6. 
Withdrawable Accounts. 


Creation of withdrawable accounts. 
Additional requirements. 


Dividends on  withdrawable ac- 
counts. 

Withdrawals from withdrawable ac- 
counts. 


Emergency limitations. 

Forced retirement of withdrawable 
accounts. 

Negotiable orders of withdrawal. 

Option on nonnegotiable orders of 
withdrawal. 

Joint accounts. 

Trust accounts. 

Right of setoff on withdrawable ac- 
counts. 

Minors as_ withdrawable account 
holders; safe deposit box lessees. 

Withdrawable accounts as deposit of 
securities. 

New account books. 

Transfer of withdrawable accounts. 

Authority of power of attorney. 

54B-138. [Reserved.] 

Personal agency accounts. 


54B-140 through 54B-146. [Reserved.] 


54B-147. 


54B-148, 


54B-150. 
54B-151. 
54B-152. 
54B-153. 
54B-154. 
54B-155. 
54B-156. 
54B-157. 


54B-158. 
54B-159. 
54B-160. 
54B-161. 
54B-162. 
54B-163. 
54B-164. 
54B-165. 
54B-166. 
54B-167. 


Article 6A. 


Fee for Returned Checks. 


Collection of processing fee for re- 
turned checks. 
54B-149. [Reserved.] 


Article 7. 
Loans. 


Manner of making loans. 

Permitted loans. 

Real property encumbrances. 

Prohibited security. 

Insider loans. | 

Rule-making power of Administrator. 

Loan expenses and fees. 

Loans conditioned on certain trans- 
actions prohibited. 

Insured or guaranteed loans. 

Purchase of loans. 

Participation in loans. 

Sale of loans. 

Power to borrow money. 

Methods of loan repayment. 

Loans to one borrower. 

Professional services. 

Nonconforming investments. 

Scope of Article. 


54B-168 through 54B-179. [Reserved.] 
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54B-180. 
54B-181. 


54B-182. 
54B-183. 
54B-184. 


54B-185. 
54B-186. 
54B-187. 


54B-188. 
54B-189. 
54B-190. 
54B-191. 


54B-192. 
54B-193. 


54B-194. 
54B-195. 


54B-196. 
54B-197. 
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Article 8. 


Other Investments. 


Other investments. 

Business property of a State associa- 
tion. 

United States obligations. 

North Carolina obligations. 

Federal Home Loan Bank obliga- 
tions. 

Deposits in banks. 

Deposits in other associations. 

Federal National Mortgage Associa- 
tion obligations. 

Municipal and county obligations. 

Stock in education agency. 

Industrial development corporation 
stock. 

Urban renewal investment corpora- 
tion stock. 

Urban renewal projects. 

Loans on sufficient collateral; other 
investments. 

Service corporations. 

Any loan or investment permitted for 
federal associations. 

[Reserved. ] 

Effect of change in law or regulation. 


54B-198 through 54B-209. [Reserved.] 


54B-210. 


Article 9. 
Liquidity Fund. 


Components of liquidity fund. 


54B-211. Renewal of liquidity fund. 
54B-212 through 54B-215. [Reserved.] 


54B-216. 


Article 10. 
General Reserve. 


General reserve. 


54B-217 through 54B-220. [Reserved.] 


Article 11. 


Foreign Associations. 


[Repealed.] 


54B-221 through 54B-235. [Repealed.] 


Article 12. 


Mutual Deposit Guaranty Associations. 


54B-236. 


Definitions. 


Sec. 


54B-237. 
54B-238. 
54B-239. 
54B-240. 
54B-241. 
54B-242. 
54B-243. 
54B-244. 
54B-245. 
54B-246. 


54B-247. 
54B-248. 


54B-249. 


Organization of a mutual deposit 
guaranty association. 

Examination and certification by 
Secretary of Commerce. 

Recordation of articles of incorpora- 
tion. 

Proposed amendments submitted to 
Secretary of Commerce. 

Examination and certification of 
amendments. 

Recordation of amendments. 

Reserve for losses. 

Purposes and powers of mutual de- 
posit guaranty associations. 

Filing of semiannual financial re- 
ports; fees. 

Supervision by Secretary of Com- 
merce. 

Special examinations. 

Right to enter and to conduct inves- 
tigations. 

Removal of officers or employees. 


54B-250 through 54B-260. [Reserved.] 


Article 13. 


Savings and Loan Holding Companies. 


54B-261. 
54B-262. 


Savings and loan holding companies. 
Supervision of savings and loan hold- 
ing companies. 


54B-263, 54B-264. [Reserved.] 


Article 14. 


Savings and Loan Interstate Branches. 


54B-265. 
54B-266. 
54B-267. 


54B-268. 
54B-269. 
54B-270. 
54B-271. 
54B-272. 


54B-273. 


54B-274. 
54B-275. 
54B-276. 
54B-277. 
54B-278. 
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Title. 

Definitions. 

Establishment of branches by out-of- 
state associations. 

Application requirements. 

Conditions for approval. 

Special conditions. 

Powers. 

Establishment of out-of-state 
branches by state associations. 
Regulatory and supervisory over- 

sight. 
Enforcement. 
Branch closings. 
Rules. 
Appeal of administrator’s decision. 
Severability. 
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ARTICLE 1. 


General Provisions. 


§ 54B-1. Title. 


This Chapter shall be known and may be cited as “Savings and Loan 
Associations.” (1981, c. 282, s. 3.) 


Legal Periodicals. — For comment on For survey of 1981 commercial law, see 60 
usury law in North Carolina, see 47 N.C.L. Rev. N.C.L. Rev. 1238 (1982). 
761 (1969). 


§ 54B-2. Purpose. 


The purpose of this Chapter is: 

(1) To provide for the safe and sound conduct of the business of savings 
and loan associations, the conservation of their assets and the 
maintenance of public confidence in savings and loan associations; 

(2) To provide for the protection of the interests of customers and 
members, and the public interest in the soundness of the savings and 
loan industry; 

(3) To provide the opportunity for savings and loan associations to remain 
competitive with each other and with other savings and financial 
institutions existing under other laws of this and other states and the 
United States; 

(4) To provide the opportunity for savings and loan associations to serve 
effectively the convenience and advantage of customers and members, 
and to improve and expand their services and facilities for such 
purposes; 

(5) To provide the opportunity for the management of savings and loan 
associations to exercise prudent business judgment in conducting the 
affairs of savings and loan associations to the extent compatible with 
the purposes recited in this section; and 

(6) To provide adequate rulemaking power and administrative discretion 
so that the regulation and supervision of savings and loan associa- 
tions are readily responsive to changes in economic conditions and in 
savings and loan practices. (1981, c. 282, s. 3.) 


§ 54B-3. Applicability of Chapter. 


The provisions of this Chapter, unless the context otherwise specifies, shall 
apply to all State associations. (1981, c. 282, s. 3.) 


§ 54B-4. Definitions and application of terms. 


(a) The terms “building and loan association” and “savings and loan asso- 
ciation” when used in the General Statutes, shall mean an association and 
shall be interchangeable. Use of either term shall be construed to include the 
other unless a different intention is expressly provided. 

(b) As used in this Chapter, unless the context otherwise requires, the term: 

(1) “Administrator” means the Administrator of the Savings Institutions 
Division. 

(2) “Aggregate withdrawal value of withdrawable accounts” means the 
total value of all withdrawable accounts held by an association. 

(3) “Application” means the completed package of the application to 
organize a State association, establish a branch office or conversion of 
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structure of a savings and loan association which the Administrator 
considers in making his recommendation. 

(3a) “Affiliate” means a person or corporation that controls, is controlled 
by, or is under common control with an association. 

(4) “Associate” when used to indicate a relationship with any person, 
means (i) any corporation or organization (other than the applicant or 
a majority-owned subsidiary of the applicant) of which such person is 
an officer or partner or is, directly or indirectly, the beneficial owner of 
ten percent (10%) or more of any class of equity securities, (11) any 
trust or other estate in which such person has a substantial beneficial 
interest or as to which such person serves as trustee or in a similar 
fiduciary capacity, and (111) any relative or spouse who lives in the 
same house as that person, or any relative of that person’s spouse who 
lives in the same house as that person, or who is a director or officer 
of the applicant or any of its parents or subsidiaries. 

(5) “Association” includes a State association or a federal association 
unless limited by use of the words “State” or “federal.” 

(6) “Borrowers” means those who borrow funds from or in any other way 
become obligated on a loan to an association. 

(7) “Branch office” means an office of an association other than its 
principal office which renders savings and loan services. 

(8) “Capital stock” means securities which represent ownership of a stock 
association. 

(9) “Certificate of approval” means a document signed by the Administra- 
tor informing the North Carolina Secretary of State that the Commis- 
sion has approved the certificate of incorporation of a proposed 
association. 

(10) Repealed by Session Laws 1985, c. 659, s. 1. 

(11) “Certificate of incorporation or charter” means the document which 
represents the corporate existence of a State association. 

(12) “Certified copy” means a copy of an original document or paper which 
has been signed by the person or persons who certify such document 
to be an exact copy of the original. 

(13) “This Chapter” means Chapter 54B of the North Carolina General 
Statutes. 

(14) “Commission” means the North Carolina Savings Institutions Com- 
mission of the Department of Commerce. 

(15) “Conflict of interest” means a matter before the board of directors in 
which one or more of the directors, officers or employees has a direct 
or indirect financial interest in its outcome. 

(16) “Conformed copies” means photocopies or carbon copies or other 
mechanical reproductions of an original document or paper. 

(16a) “Control” means the power, directly or indirectly, to direct the 
management or policies of an association or to vote twenty-five 
percent (25%) or more of any class of voting securities for an 
association. 

(17) “Court of competent jurisdiction” means a court in North Carolina 
which is qualified to hear the case at hand. 

(18) “Disinterested directors” means those directors who have absolutely 
no direct or indirect financial interest in the matter before them. 
(19) “Dividends on stock” means the earnings of an association paid out to 

holders of capital stock in a stock association. 

(20) “Dividends on withdrawable accounts” means the consideration paid 
by an association to a holder of a withdrawable account for the use of 
his money. 

(21) “Division” means the Savings Institutions Division of the North 
Carolina Department of Commerce. 
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(22) “Entrance fee per withdrawable account” means the amount to be 
paid by each person, firm or corporation when he or it pledges to a 
proposed mutual association to deposit funds in a withdrawable 
account. 

(23) “Examination and investigation” means a supervisory inspection of 
an association or proposed association which may include inspection 
of every relevant piece of information including subsidiary or affili- 
ated businesses. 

(24) “Federal association” means a corporation or association organized 
and operated under the provisions of federal law and regulation to 
conduct a savings and loan business. 

(25) “Financial institution” means a person, firm or corporation engaged 
in the business of receiving, soliciting or accepting money or its 
equivalent on deposit and/or lending money or its equivalent. 

(26) Repealed by Session Laws 1985, c. 659, s. 1. 

(27) “General reserve” means appropriated or restricted funds in the form 
of cash or investments to be used solely for the purpose of absorbing 
losses. 

(28) “Guaranty association” means a mutual deposit guaranty association 
which is a corporation organized under this Chapter or its predecessor 
and operated under the provisions of Article 12 of this Chapter. 

(29) “Immediate family” means one’s spouse, father, mother, children, 
brothers, sisters, and grandchildren; and the father, mother, brothers, 
and sisters of one’s spouse; and the spouse of one’s child, brother or 
sister. 

(30) “Initial pledges for withdrawable accounts” means those pledges of 
funds by persons who promise to a proposed mutual association to 
deposit such amount if and when such proposed association becomes 
established. 

(31) “Insurance of withdrawable accounts” means insurance on an asso- 
ciation’s withdrawable accounts when the beneficiary is the holder of 
such insured account. 

(32) “Liquidity fund” means that portion of the assets of an association 
which is required to be held in readily marketable form. 

(32a) “Interim association” means an association formed to facilitate the 
acquisition of one hundred percent (100%) of the voting shares of an 
existing stock association by a newly-formed association or an existing 
savings and loan holding company or to facilitate any other transac- 
tion the Administrator may approve. 

(33) “Members” means withdrawable account holders and borrowers in a 
State mutual association. 

(34) “Minimum amount of consideration” means the amount of money a 
stock association shall be required to have received on the sale of its 
stock, before it shall commence business. 

(35) “Minimum amount on deposit in withdrawable accounts” means the 
amount of money which a mutual association must have on hand prior 
to its commencement of business. 

(36) “Mutual association” means all mutual savings and loan associations 
owned by members of the association, and organized under the 
provisions of this Chapter or its predecessor for the primary purpose 
of promoting thrift and home financing. 

(37) “Net withdrawal value of withdrawable accounts” means the aggre- 
gate of the withdrawal value of an association’s withdrawable ac- 
counts less the amount of any pledged withdrawable account which 
serves as security for a loan. 

(38) “Net worth” means an association’s total assets less total liabilities. 
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(39) “Original incorporators” means the organizers of a State association 
responsible for the business of a proposed association from the filing 
of the application to the Commission’s final decision on such applica- 
tion. 

(40) “Plan of conversion” means a detailed outline of the procedure of the 
conversion of an association from one to another regulatory authority 
or from one to another form of ownership. 

(41) “Principal office” means the office which houses the headquarters of 
an association. 

(42) “Proposed association” means an entity in organizational procedures 
prior to the Commission’s final decision on its charter application. 

(43) “Registered agent” means the person named in the certificate of 
incorporation upon whom service of legal process shall be deemed 
binding upon the association. 

(44) “Rules and regulations” means those regulatory procedures and 
guidelines issued by the Administrator and approved by the Commis- 
sion. 

(44a) Repealed by Session Laws 1991, c. 680, s. 2. 

(45) “Service corporation” means a corporation operating under the pro- 
vision of Article 8 of this Chapter which engages in activities deter- 
mined by the Administrator by rules and regulations to be incidental 
to the conduct of a savings and loan business as provided in this 
Chapter or activities which further or facilitate the corporate pur- 
poses of an association, or which furnishes services to an association 
or subsidiaries of an association, the voting stock of which is owned 
directly or indirectly by one or more associations. 

(46) “Specific reserve account” means an account held by an association as 
a loss reserve for coverage on specific loans and investments. 

(47) “This State” means the State of North Carolina. 

(48) “State association” means a corporation or association organized 
under this Chapter or its predecessor and operated under the provi- 
sions of this Chapter to conduct the savings and loan business; or a 
corporation organized under the provisions of the predecessors to this 
Chapter and operated under the provisions of this Chapter; or a 
corporation organized under the provisions of federal law and so 
converted as to be operated under the provisions of this Chapter. 

(49) “Stock association” means any corporation or company owned by 
holders of capital stock and organized under the provisions of this 
Chapter for the primary purpose of promoting thrift and home 
financing. 

(50) “Subscriptions” means the promise to purchase capital stock in a 
stock association and payment of a portion of the selling price. 

(51) “Total assets” means the aggregate amount of assets of any and every 
kind held by an association. 

(52) “Voluntary dissolution” means the dissolution and liquidation of an 
association initiated by its ownership. 

(53) “Withdrawable accounts” means accounts in which a customer or 
member places funds with an association which may be withdrawn by 
the account holder. 

(54) Repealed by Session Laws 1989, c. 76, s. 1. (1981, c. 282, s. 3; 1981 
(Reg. Sess., 1982), c. 1238, s. 1; 1983, c. 144, ss. 1, 2; 1985, c. 659, ss. 
LO @)e CHBTTE Ss 11989 Sem7 6s 1y CL7b1) 8°78); 1991) er 680s) 23 
1991 (Reg. Sess., 1992), c. 829, s. 1; c. 959, ss. 5, 5.1.) 
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Cross References. — As to provisions for prior to the effective date of this act and any 
conversion of savings association to a bank, see such institution shall continue to be regulated 
§ .53-17.2. and supervised in accordance with the laws of 


Editor’s Note. — Session Laws 1985, c.677, the State of North Carolina in effect prior to 
which amended this section, in s. 7 provided: _ ratification of this act.” The act was ratified 
“The provisions of this act shall not apply to July 10, 1985. 
any institution chartered as a savings bank 


CASE NOTES 


Cited in Mutual Community Savs. Bank v. 
Boyd, 125 N.C. App. 118, 479 S.E.2d 491 (1996). 


ARTICLE 2. 


Incorporation and Organization. 


§ 54B-5. Severability. 


If any section or subsection of this Chapter, or the application thereof to any 
person is held invalid, the remaining sections or subsections of this Chapter, 
and the application of such section or subsection to any other person, shall not 
be invalidated or affected thereby. (1981, c. 282, s. 3.) 


§ 54B-6. Hearings. 


Any hearing required to be held by this Chapter shall be conducted in 
accordance with the applicable provisions of Article 3 of Chapter 150B of the 
General Statutes. (1981, c. 282, s. 3; 1987, c. 827, s. 1.) 


§ 54B-7. Application of Chapter on business corporations. 


All the provisions of law relating to private corporations, and particularly 
those enumerated in Chapter 55, of the General Statutes, entitled “North 
Carolina Business Corporation Act,” which are not inconsistent with this 
Chapter, or with the proper business of savings and loan associations shall be 
applicable to all State associations. (1981, c. 282, s. 3; 1989 (Reg. Sess., 1990), 
¢. 1024, 8. 3.) 


§ 54B-8. Scope and prohibitions; existing charters; injunc- 
tions. 


(a) Nothing in this Chapter shall be construed to invalidate any charter that 
was valid prior to the enactment of this Chapter. All such associations shall 
continue operation in full force, but such associations shall be operated in 
accordance with the provisions of this Chapter. 

(b) Repealed by Session Laws 1985, c. 659, s. 2. 

(c) No person or group of persons, nor any corporation, company, or 
association except one incorporated and licensed in accordance with the 
provisions of this Chapter to operate a State association, shall operate as a 
State association. Unless so authorized as a State or federal association and 
actually engaged in transacting a savings and loan business, no person or 
group of persons, nor any corporation, company, or association domiciled and 
doing business in this State shall: 

(1) Use in its name the terms “building and loan association” or “savings 
and loan association” or words of similar import or connotation that 
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lead the public reasonably to believe that the business so conducted is 
that of a savings and loan association; or 

(2) Use any sign, or circulate or use any letterhead, billhead, circular or 
paper whatsoever, or advertise or communicate in any manner that 
would lead the public reasonably to believe that it is conducting the 
business of a savings and loan association. 

(d) Upon application by the Administrator or by any savings and loan 
association, a court of competent jurisdiction may issue an injunction to 
restrain any person or entity from violating or from continuing to violate any 
of the foregoing provisions of subsection (c). (1981, c. 282, s. 3; 1985, c. 659, s. 
2e 198%, Cr 25 (es. l.) 


§ 54B-9. Application to organize a savings and loan asso- 
ciation. 


(a) It shall be lawful for any five or more natural persons (hereinafter 
referred to as the “incorporators”), who are domiciled in this State, to organize 
and establish a savings and loan association in order to promote thrift and 
home financing, subject to approval as hereinafter provided in this Chapter. 
The incorporators shall file with the Administrator a preliminary application 
to organize a State association, in the form to be prescribed by the Adminis- 
trator, together with the proper nonrefundable application fee. 

(b) The application to organize a State association shall be received by the 
Administrator not less than 60 days prior to the scheduled consideration of the 
application by the Commission, and it shall contain: 

(1) The original of the certificate of incorporation, which shall be signed by 
the original incorporators, or a majority of them, but not less than five, 
and shall be properly acknowledged by a person duly authorized by 
this State to take proof or acknowledgment of deeds; and two 
conformed copies; 

(2) The names and addresses of the incorporators; and the names and 
addresses of the initial members of the board of directors; 

(3) Statements of the anticipated receipts, expenditures, earnings and 
financial condition of the association for its first two years of opera- 
tion, or such longer period as the Administrator may require; 

(4) A showing satisfactory to the Commission that: 

a. The public convenience and advantage will be served by the 
establishment of the proposed association; 

b. There is a reasonable demand and necessity in the community 
which will be served by the establishment of the proposed 
association; 

c. The proposed association will have a reasonable probability of 
sustaining profitable and beneficial operations within a reason- 
able time in the community in which the proposed association 
intends to locate; 

d. The proposed association, if established, will promote healthy and 
effective competition in the community in the delivery to the 
public of savings and loan services; 

(5) The proposed bylaws; 

(6) Statements, exhibits, maps and other data which may be prescribed or 
requested by the Administrator, which data shall be sufficiently 
detailed and comprehensive so as to enable the Administrator to pass 
upon the criteria set forth in this Article. 

(c) The application shall be signed by the original incorporators or a 
majority of them but not less than five, and shall be properly acknowledged by 
a person duly authorized by this State to take proof and acknowledgement of 
deeds. (1981, c. 282, s. 3; 1989, c. 76, s. 2.) 
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§ 54B-10. Certificate of incorporation. 


(a) The certificate of incorporation of a proposed mutual savings and loan 
association shall set forth: 

(1) The name of the association, which must not so closely resemble the 
name of an existing association doing business under the laws of this 
State as to be likely to mislead the public; 

(2) The county and city or town where its principal office is to be located 
in this State; and the name of its registered agent and the address of 
its registered office, including county and city or town, and street and 
number; 

(3) The period of duration, which may be perpetual. When the certificate 
of incorporation fails to state the period of duration, it shall be 
considered perpetual; 

(4) The purposes for which the association is organized, which shall be 
limited to purposes permitted under the laws of this State for savings 
and loan associations; 

(5) The amount of the entrance fee per withdrawable account based upon 
the amount pledged; 

(6) The minimum amount on deposit in withdrawable accounts before it 
shall commence business; 

(7) Any provision not inconsistent with this Chapter and the proper 
operation of a savings and loan association, which the incorporators 
shall set forth in the certificate of incorporation for the regulation of 
the internal affairs of the association; 

(8) The number of directors, which shall not be less than seven, consti- 
tuting the initial board of directors (which may be classified in the 
certificate of incorporation), and the name and addresses of each 
person who is to serve as a director until the first meeting of members, 
or until his successor be elected and qualified; 

(9) The names and addresses of the incorporators. 

(b) The certificate of incorporation of a proposed stock savings and loan 
association shall set forth: 

(1) The name of the association, which must not so closely resemble the 
name of an existing association doing business under the laws of this 
State as to be likely to mislead the public; 

(2) The county and city or town where its principal office is to be located 
in this State; and the name of its registered agent and the address of 
its registered office, including county and city or town, and street and 
number; 

(3) The period of duration, which may be perpetual. When the certificate 
of incorporation fails to state the period of duration, it shall be 
considered perpetual; 

(4) The purposes for which the association is organized, which shall be 
limited to purposes permitted under the laws of this State for savings 
and loan associations; 

(5) With respect to the shares of stock which the association shall have 
authority to issue: 

a. If the stock is to have a par value, the number of such shares of 
stock and the par value of each; 

b. If the stock is to be without par value, the number of such shares 
of stock; 

c. If the stock is to be of both kinds mentioned in paragraphs a and b 
of subdivision (5) of this subsection, particulars in accordance 
with those paragraphs; 

d. If the stock is to be divided into classes, or into series within a class 
of preferred or special shares of stock, the certificate of incorpo- 
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ration shall also set forth a designation of each class, with a 
designation of each series within a class, and a statement of the 
preferences, limitations, and relative rights of the stock of each 
class or series; 

(6) The minimum amount of consideration to be received for its shares of 
stock before it shall commence business; 

(7) A statement as to whether stockholders have preemptive rights to 
acquire additional or treasury shares of the association and any 
provision limiting or denying said rights; 

(8) Any provision not inconsistent with this Chapter or the proper 
operation of a savings and loan association, which the incorporators 
shall set forth in the certificate of incorporation for the regulation of 
the internal affairs of the association; 

(9) The number of directors, which shall not be less than seven, consti- 
tuting the initial board of directors (which may be classified in the 
certificate of incorporation) and the name and address of each person 
who is to serve as a director until the first meeting of the stockholders, 
or until his successor be elected and qualified; 

(10) The names and addresses of the incorporators. 

(c) The certificate of incorporation, whether for a mutual association or 
stock association, shall be signed by the original incorporators, or a majority of 
them, but not less than 10, and shall be acknowledged before an officer duly 
authorized under the law of this State to take proof or acknowledgement of 
deeds, and shall be filed along with two conformed copies in the office of the 
Administrator as provided in G.S. 54B-9. (1981, c. 282, s. 3; 1983, c. 144, s. 3; 
1989 (Reg. Sess., 1990), c. 806, s. 17; 1991, c. 707, s. 1.) 


§ 54B-11. Administrator to consider application. 


Upon receipt of an application to organize and establish a savings and loan 
association, the Administrator shall examine or cause to be examined all the 
relevant facts connected with the formation of the proposed association. If it 
appears to the Administrator that the proposed association has complied with 
all the requirements set forth in this Chapter and the rules and regulations for 
the formation of a savings and loan association and is otherwise lawfully 
entitled to be organized and established as a savings and loan association, the 
Administrator shall present the application to the Commission for its consid- 
eration. (1981, c. 282, s. 3; 19838, c. 144, s. 4.) 


§ 54B-12. Criteria to be met before the Administrator may 
recommend approval of an application. 


(a) The Administrator may recommend approval of an application to form a 
mutual association only when all of the following criteria are met: 

(1) The proposed association has an operational expense fund, from which 
to pay organizational and incorporation expenses, in an amount 
determined by the Administrator to be sufficient for the safe and 
proper operation of the association, but in no event less than seventy- 
five thousand dollars ($75,000). The moneys remaining in such 
expense fund shall be held by the association for at least one year from 
its date of licensing. No portion of such fund shall be released to an 
incorporator or director who contributed to it, nor to any other 
contributor, nor to any other person and no dividends shall be accrued 
or paid on such funds without the prior approval of the Administrator. 

(2) The proposed association has pledges for withdrawable accounts in an 

amount determined by the Administrator to be sufficient for the safe 
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and proper operation of the association, but in no event less than four 
million dollars ($4,000,000). 

(3) All entrance fees for withdrawable accounts of the proposed associa- 
tion have been made with legal tender of the United States. 

(4) All initial pledges for withdrawable accounts of the proposed associa- 
tion are made by residents of North Carolina. 

(5) The name of the proposed association will not mislead the public and 
is not the same as an existing association or so similar to the name of 
an existing association as to mislead the public. 

(6) The character, general fitness and responsibility of the incorporators 
and the initial board of directors of the proposed association who shall 
be residents of North Carolina are such as to command the confidence 
of the community in which the proposed association intends to locate. 

(7) There is a reasonable demand and necessity in the community which 
will be served by the establishment of the proposed association. 

(8) The public convenience and advantage will be served by the establish- 
ment of the proposed association. 

(9) The proposed association will have a reasonable probability of sustain- 
ing profitable and beneficial operations in the community. 

(10) The proposed association, if established, will promote healthy and 
effective competition in the community in the delivery to the public of 
savings and loan services. 

(b) The Administrator may recommend approval of an application to form a 
stock association only when all of the following criteria are met: 

(1) The proposed association has prepared a plan to solicit subscriptions 
for capital stock in an amount determined by the Administrator to be 
sufficient for the safe and proper operation of the association, but in no 
event less than three million dollars ($3,000,000). 

(2) Repealed by Session Laws 1989, c. 76, s. 3. 

(3) All subscriptions for capital stock of the proposed association have 
been purchased with legal tender of the United States. 

(4) to (7) Repealed by Session Laws 1988, c. 144, s. 5. 

(8) The name of the proposed association will not mislead the public and 
is not the same as an existing association or so similar to the name of 
an existing association as to mislead the public; and contains the 
wording “corporation,” “incorporated,” “limited,” or “company,” an 
abbreviation of one of such words or other words sufficient to distin- 
guish stock associations from mutual associations. 

(9) The character, general fitness, and trustworthiness of the incorpora- 
tors, initial board of directors, and initial stockholders of the proposed 
association are such as to command the confidence of the community 
in which the proposed association intends to locate. 

(10) There is a reasonable demand and necessity in the community which 
will be served by the establishment of the proposed association. 

(11) The public convenience and advantage will be served by the estab- 
lishment of the proposed association. 

(12) The proposed association will have a reasonable probability of 
sustaining profitable and beneficial operations in the community. 

(13) The proposed association, if established, will promote healthy and 
effective competition in the community in the delivery to the public of 
savings and loan services. 3 

(c) The minimum amount of pledges for withdrawable accounts or subscrip- 
tions for capital stock may be adjusted in the discretion of the Administrator if 
he determines that a greater requirement is necessary or that a smaller 
requirement will provide a sufficient capital base. Such a finding and recom- 
mendation to the Commission shall be based upon due consideration of (i) the 
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population of the proposed trade area, (ii) the total deposits of the depository 
financial institutions operating in the proposed trade area, (ili) the economic 
conditions of and projections for the proposed trade area, (iv) the business 
experience and reputation of the proposed management, (v) the business 
experience and reputation of the proposed incorporators and directors, and (v1) 
the projected deposit growth, capitalization, and profitability of the proposed 
ee (1981,.c. 282, 8.3; 1983, ce; 144, s. 5;.1985, c..659,.s::3;, 1989,.c,.76, 
s. 3. 


§ 54B-13. Savings Institutions Commission to review find- 
ings and recommendations of Administrator. 


(a) If the Administrator does not have the completed application within 120 
days of the filing of the preliminary application, the application shall be 
returned to the applicants. 

(b) When the Administrator has completed his examination and investiga- 
tion of the facts relevant to the establishment of the proposed association, he 
shall present his findings and recommendations to the Commission at a public 
hearing. The Savings Institutions Commission must approve or reject an 
application within 180 days of the submission of the preliminary application. 

(c) Not less than 45 days prior to the public hearing held for the consider- 
ation of the application to establish a savings and loan association, the 
pe shall cause to be published a notice in a newspaper of general 
circulation in the area to be served by the proposed association. Such notice 
shall contain: 

(1) A statement that the application has been filed with the Administra- 
tor; 

(2) The name of the community where the principal office of the proposed 
association intends to locate; 

(3) A statement that a public hearing shall be held to consider the 
application; and 

(4) A statement that any interested or affected party may file a written 
statement either favoring or protesting the creation of the proposed 
association. Such statement must be filed with the Administrator 
within 30 days of the date of publication. 

(d) The Commission, at the public hearing, shall consider the findings and 
recommendation of the Administrator and shall hear such oral testimony as he 
may wish to give or be called upon to give, and shall also receive information 
and hear testimony from the incorporators of the proposed association and 
from any and all other interested or affected parties. The Commission shall 
hear only testimony and receive only information which is relevant to the 
consideration of the application and the operation of the proposed association. 
(198 Tic. 282. s,-3°1989. c.\76. 5.4.) 


§ 54B-14. Grounds for approval or denial of application. 


(a) After consideration of the findings and recommendation of the Admin- 
istrator and his oral testimony, if any, and the consideration of such other 
information and evidence, either written or oral, as has come before it at the 
public hearing, the Commission shall approve or disapprove the application 
within 30 days after the public hearing. The Commission shall approve the 
application if it finds that the certificate of incorporation is in compliance with 
the provisions of G.S. 54B-10, that all the criteria set out in G.S. 54B-12 have 
been complied with, and that all other applicable provisions of this Chapter, 
rules and regulations, and the General Statutes have been complied with. 

(b) If the Commission approves the application, the Administrator shall so 
notify the Secretary of State with a certificate of approval, accompanied by the 
original of the certificate of incorporation and the two conformed copies. 
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(c) Upon receipt of the certificate of approval, the original of the certificate 
of incorporation, and the two conformed copies, the Secretary of State shall, 
upon the payment by the newly chartered association of the appropriate 
organization tax and fees, file the certificate of incorporation in accordance 
with G.S. 55-1-20. He shall certify under his official seal the two conformed 
copies of the certificate of incorporation, one of which shall forthwith be 
forwarded to the incorporators or their representative, for the purpose of 
recordation in the office of the register of deeds of the county where the 
principal office of the association shall be located, the other of which shall be 
forwarded to the office of the Administrator for filing. Upon the recordation of 
the certificate of incorporation by the Secretary of State, the association shall 
be a body politic and corporate under the name stated in such certificate, and 
shall be authorized to begin the savings and loan business when duly licensed 
by the Administrator. 

(d) The said certificate of incorporation, or a copy thereof, duly certified by 
the Secretary of State, or by the register of deeds of the county where the 
association is located, or by the Administrator, under their respective seals, 
shall be evidence in all courts and places, and shall, in all judicial proceedings, 
be deemed prima facie evidence of the complete organization and incorporation 
of the association purporting thereby to have been established. (1981, c. 282, s. 
3; 1983, c. 144, s. 9; 1985, c. 8369; 1989 (Reg. Sess., 1990), c. 806, s. 18.) 


§ 54B-15. Final decision. 


The Commission shall present the Administrator with a final decision which 
shall be in accordance with the applicable provisions of Chapter 150B of the 
General Statutes. (1981, c. 282, s. 3; 1987, c. 827, s. 1.) 


§ 54B-16. Appeal. 


The final decision of the Commission may be appealed in accordance with 
Chapter 150B of the General Statutes. (1981, c. 282, s. 3; 1987, c. 827, s. 1.) 


§ 54B-17. Insurance of accounts required. 


All State associations must obtain and maintain insurance on all members’ 
and customers’ withdrawable accounts. Contracts for such insurance may be 
made only with an insurance corporation created by an act of Congress. Prior 
to the licensing of an association, a certificate of incorporation duly recorded 
under the provisions of G.S. 54B-14(c), shall be deemed to be sufficient 
certification to the insuring corporation that the association is a legal corporate 
entity. Such insurance must be obtained within the time limit prescribed in 
G.S: 54B-18,)(1981); c¥ 282) 's..3; 1987) er 237,'se2:) 


§ 54B-18. Time allowed to commence business. 


A newly chartered association shall commence business within six months 
after the date upon which its corporate existence shall have begun. An 
association which shall not commence business within such time, shall forfeit 
its corporate existence, unless the administrator, before the expiration of such 
six-month period, shall have approved an extension of the time within which 
the association may commence business, upon a written request stating the 
reasons for which such request is made. Upon such forfeiture, the certificate of 
incorporation shall expire, and any and all action taken in connection with the 
incorporation and chartering of the association, with the exception of fees paid 
to the Division, shall become null and void. The Administrator shall determine 
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if an association has failed to commence business within six months, without 
extension as provided in this section, and shall notify the Secretary of State 
and the register of deeds in the county in which the association is located that 
the certificate of incorporation has expired. (1981, c. 282, s. 3.) 


§ 54B-19. Licensing. 


A newly chartered association shall be entitled to a license to operate upon 
payment to the Division of the appropriate license fee as prescribed by the 
Administrator, when it shows to the satisfaction of the Administrator evidence 
of capable, efficient and equitable management, and when it passes a final 
inspection by the Administrator or his representatives preceding the opening 
of its doors for business. (1981, c. 282, s. 3.) 


§ 54B-20. Amendments to certificate of incorporation. 


(a) Any addition, alteration or amendment to the certificate of incorporation 
of any State association shall be made at any annual or special meeting of such 
association, held in accordance with the provisions of G.S. 54B-106 and G.S. 
54B-107, by a majority of votes or shares cast by members or stockholders 
present in person or by proxy at such meeting. Any such addition, alteration or 
amendment shall be signed, submitted to the Administrator for his approval or 
rejection, and if approved, then certified by the Administrator and recorded as 
provided in G.S. 54B-14 for certificates of incorporation. 

(b) Notwithstanding the provisions of subsection (a) of this section, any 
State association may change its registered office or its registered agent or 
both in accordance with the provisions of G.S. 55-5-02. A copy of the statement 
or certificate certified by the Secretary of State shall be filed in the office of the 
Administrator. (1981, c. 282, s. 3; 1981 (Reg. Sess., 1982), c. 1238, s. 4; 1985, c. 
659, s. 17; 1989 (Reg. Sess., 1990), c. 806, s. 19.) 


§ 54B-21. List of stockholders to be maintained. 


Every stock association organized and operated under the provisions of this 
Chapter or its predecessor shall at all times cause to be kept an up-to-date list 
of the names of all its stockholders. Whenever called upon by the Administra- 
tor, a stock association shall file in the office of the Administrator a correct list 
of all its stockholders, the resident address of each, the number of shares of 
stock held by each, and the dates of issue. (1981, c. 282, s. 3; 1983, c. 144, s. 10.) 


§ 54B-22. Branch offices. 


(a) Any State association may apply to the Administrator for permission to 
establish a branch office. The application shall be in such form as may be 
prescribed by the Administrator and shall be accompanied by the proper 
branch application fee. Branch applications shall be approved or denied by the 
Administrator within 120 days of filing. 

(b) The Administrator shall approve a branch application when all of the 
following criteria are met: 

(1) The applicant has gross assets of at least ten million dollars 
($10,000,000); 

(2) The applicant has evidenced financial responsibility; 

(3) The applicant has a net worth equal to or exceeding the amount 
required by the insurer of the applicant’s withdrawable accounts; 

(4) The applicant has an acceptable internal control system. Such a 
system would include certain basic internal control requirements 
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essential to the protection of assets and the promotion of operational 
efficiency regardless of the size of the applicant. Some of the factors 
which require extensive internal control requirements such as the use 
of the controller or internal auditor and more distinctive placement 
responsibilities include the applicant’s size, number of personnel and 
history of and anticipated plans for expansion. 

(c) Upon receipt of a branch application, the Administrator shall examine or 
cause to be examined all the relevant facts connected with the establishment 
of the proposed branch office. If it appears to the satisfaction of the Adminis- 
trator that the applicant has complied with all the requirements set forth in 
this section and the regulations for the establishment of a branch office and 
that the association is otherwise lawfully entitled to establish such branch 
office, then the administrator shall approve the branch application. 

(d) Not more than 10 days following the filing of the branch application with 
the Administrator, the applicant shall cause a notice to be published in a 
newspaper of general circulation in the area to be served by the proposed 
branch office. Such notice shall contain: 

(1) A statement that the branch application has been filed with the 
Administrator; 

(2) The proposed address of the branch office, including city or town and 
street; and 

(3) A statement that any interested or affected party may file a written 
statement with the Administrator, within 30 days of the date of the 
publication of the notice, protesting the establishment of the proposed 
branch office and requesting a hearing before the Administrator on 
the application. 

(e) Any interested or affected party may file a written statement with the 
Administrator within 30 days of the date of initial publication of the branch 
application notice, protesting the establishment of the proposed branch office 
and requesting a hearing before the Administrator on the application. If a 
hearing is held on the branch application, the Administrator shall only receive 
information and hear testimony from the applicant and from any interested or 
affected party which is relevant to the branch application and the operation of 
the proposed branch office. The Administrator shall issue his final decision on 
the branch application within 30 days following the hearing. Such final 
decision shall be in accordance with the applicable provisions of Chapter 150B 
of the General Statutes. 

(f) Ifa hearing is not held on the branch application, the Administrator shall 
issue his final decision within 120 days of the filing of the application. Such 
final decision shall be in accordance with the applicable provisions of Chapter 
150B of the General Statutes. 

(g) to (i) Repealed by Session Laws 1981 (Regular Session, 1982), c. 1238, s. 


(j) Any party to a branch application may appeal the final decision of the 
Administrator to the Commission at any time after final decision, but not later 
than 30 days after a written copy of the final decision is served upon the party 
and his attorney of record by personal service or by certified mail. Failure to 
file such appeal within the time stated shall operate as a waiver of the right of 
such party to review by the Commission and by a court of competent 
jurisdiction in accordance with Chapter 150B of the General Statutes, relating 
to judicial review. (1981, c. 282, s. 3; 1981 (Reg. Sess., 1982), c. 1238, s. 3; 1987, 
CAS2 Phe} 


§ 54B-23. Application to change location of a branch or 
principal office. 

(a) The board of directors of a State association may change the location of 

a branch office or the principal office of the association by submitting to the 


764 


§54B-24 ART. 3. FUNDAMENTAL CHANGES §54B-30 


Administrator an application for such change on forms prescribed by the 
Administrator. 

(b) Upon receipt of an application accompanied by the proper application 
fee, the Administrator shall conduct, or cause to be conducted, an examination 
and investigation of the facts and circumstances connected with the consider- 
ation of the application. After such examination and investigation, the Admin- 
istrator shall approve or deny the application. 

(c) If an application filed under this section is approved by the Administra- 
tor and the association fails to change the location of such branch office or 
principal office within six months after the date of the order approving such 
application, such approval shall be revoked. Such a six-month period may be 
extended upon a showing to the satisfaction of the Administrator of good cause. 
(L931 6, 28256. on l0bonc. 144, S, LL.) 


§ 54B-24. Approval revoked; branch office. 


The Commission may, for good cause and after a hearing, order the closing 
of a branch office. Such order shall be made in writing to the association and 
shall fix a reasonable time after which the association shall close the branch 
office. (1981, c. 282, s. 3.) 


§ 54B-25. Branch offices closed. 


The board of a State association may discontinue the operation of a branch 
office upon giving at least 90 days’ prior written notice to the Administrator 
and depositors, the notice to include the date upon which the branch office 
shall be closed. (1981, c. 282, s. 3; 1983, c. 144, s. 12; 1989, c. 76, s. 5; 1991 (Reg. 
Sess., 1992), c. 829, s. 2.) 


§ 54B-26: Repealed by Session Laws 1991, c. 680, s. 3. 
§§ 54B-27 through 54B-29: Reserved for future codification purposes. 


ARTICLE 3. 


Fundamental Changes. 


§ 54B-30. Conversion from State to federal association. 


Any State savings and loan association, stock or mutual, organized and 
operated under the provisions of this Chapter, may convert into a federal 
savings and loan association in accordance with the provisions of the laws and 
regulations of the United States and with the same force and effect as though 
originally incorporated under such laws, and the procedure to effect such 
conversion shall be as follows: 

(1) The association shall submit a plan of conversion to the Administrator, 
and he may approve the same, with or without amendment, or refuse 
to approve the plan. If he approves the plan, then the plan shall be 
submitted to the members or stockholders as provided in the next 
subdivision. If he refuses to approve the plan, he shall state his 
objections in writing and give the converting association an opportu- 
nity to amend the plan to obviate such objections or to appeal his 
decision to the Commission. 

(2) A meeting of the members or stockholders shall be held upon not less 
than 15 days’ notice to each member or stockholder. Notice can be 
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made either by mailing such to each member or stockholder, postage 
prepaid, to the last known address or by the board of directors causing 
to be published once a week for two weeks preceding such meeting, in 
a newspaper of general circulation published in the county where such 
association has its principal office, a notice of the meeting. It shall be 
regarded as sufficient notice of the purpose of the meeting if the notice 
contains the following statement: “The purpose of this meeting is to 
consider the conversion of this State-chartered association into a 
federally chartered association, pursuant to the laws of the United 
States.” An appropriate officer of the association shall make proof by 
affidavit at such meeting of due service of the notice or call for said 
meeting. 

(3) At the meeting of the members or stockholders of such association, 
such members or stockholders may by affirmative vote of a majority of 
votes or shares present, in person or by proxy, resolve to convert said 
association to a federal savings and loan association. A copy of the 
minutes of the meeting of the members or stockholders certified by an 
appropriate officer of the association shall be filed in the office of the 
Administrator. The said certified copy when so filed shall be prima 
facie evidence of the holding and the action of the meeting. 

(4) Within a reasonable time after the receipt of a certified copy of the 
minutes, the Administrator shall either approve or disapprove the 
proceedings of the meeting for compliance with the procedure set forth 
in this section. If the Administrator approves the proceedings he shall 
endorse the certified copy of the minutes, and shall issue a certificate 
of his approval of the conversion and proceedings and send the same 
to the association. Such certificate shall be recorded in the office of the 
Secretary of State and in the office of the register of deeds of the 
county in which the association has its principal office, and the 
original shall be held by the association. If the Administrator disap- 
proves the proceedings he shall note his disapproval on the certified 
copy of the minutes and notify the Commission and the association of 
his disapproval. The association may appeal a disapproval to the 
Commission. | 

(5) Within 60 days after approval of the proceedings by the Administrator, 
the association shall file an application, in the manner prescribed or 
authorized by the laws and regulations of the United States, to 
consummate the conversion to a federal association. A copy of the 
charter or authorization issued to such association by the federal 
regulatory authority, or a certificate showing the organization or 
conversion of such association into a federal savings and loan associ- 
ation, and upon such filing with the Administrator the association 
shall cease to be a State association and shall be a federal association. 

(6) Whenever any such association shall convert into a federal savings 
and loan association it shall cease to be an association under the laws 
of this State, except that its corporate existence shall be deemed to be 
extended for the purpose of prosecuting or defending suits by or 
against it and of enabling it to close its business affairs as a State 
association, and to dispose of and convey its property. At the time 
when such conversion becomes effective, all the property of the state 
association including all its rights, title and interest in and to all 
property of whatever kind, whether real, personal or mixed, and 
things in action, and every right, privilege, interest and asset of any 
conceivable value or benefit then existing, belonging or pertaining to 
it, or which would inure to it, shall immediately by act of law and 
without any conveyance or transfer, and without any further act or 
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deed, be vested in and become the property of the federal association, 
which shall have, hold and enjoy the same in its own right as fully and 
to the same extent as the same was possessed, held and enjoyed by the 
State association; and the federal association as of the effective time 
of such conversion shall succeed to all the rights, obligations and 
relations of the State association. (1981, c. 282, s. 3; 1981 (Reg. Sess., 
1982), c. 1238, s. 5; 1989, c. 76, s. 6; 1989 (Reg. Sess., 1990), c. 806, s. 
I) 


§ 54B-31. Conversion from federal to State association. 


Any federal savings and loan association, stock or mutual, organized and 
existing under the laws and regulations of the United States and duly 
authorized to operate and actually operating in North Carolina may convert 
into a State savings and loan association operating under the provisions of this 
Chapter, with the same force and effect as though originally incorporated 
under the provisions of this Chapter, by complying with the rules and 
regulations of the federal regulatory authority, and also by following the 
procedure as set forth in this section: 

(1) The federal association shall submit a plan of conversion to the 
Administrator. When such plan, either with or without amendment, 
has been approved by the Administrator, it shall be submitted to the 
members or stockholders of the association as provided in the next 
subdivision. 

(2) A meeting of the members or stockholders shall be held upon not less 
than 15 days’ notice to each member or stockholder. Notice can be 
made either by mailing such to each member or stockholder, postage 
prepaid, to the last known address or by the board of directors causing 
to be published once a week for two weeks preceding such meeting, in 
a newspaper of general circulation published in the county where such 
association has its principal office, a notice of the meeting. It shall be 
regarded as sufficient notice of the purpose of the meeting if the call 
contains the following statement: “The purpose of this meeting is to 
consider the conversion of this federally chartered association to a 
State-chartered savings and loan association, pursuant to the provi- 
sions of the laws of the State of North Carolina.” An appropriate officer 
of the association shall make proof by affidavit at such meeting of the 
due service of the notice or call for said meeting. 

(3) At the meeting of the members or stockholders of such association, 
such members or stockholders may by affirmative vote of a majority of 
votes or shares present, in person or by proxy, resolve to convert said 
association to a State association. A copy of the minutes of the meeting 
of the members or stockholders, certified by an appropriate officer of 
the association, shall be filed with the Administrator, accompanied by 
a conversion fee. The certified copy when so filed shall be prima facie 
evidence of the holding of and the action taken at the meeting. 

(4) Within 30 days after the approval of the proceedings by the Adminis- 
trator, the association shall file with the Administrator, the Secretary 
of State, and the register of deeds of the county where such association 
intends to operate a copy of the certificate of incorporation of such 
association, signed by at least seven directors. The certificate of 
incorporation shall conform to the provisions of the laws of this State. 
The Secretary of State and the register of deeds of the county where 
the association has its principal office shall not issue or record the 
certificate of incorporation until authorized to do so by the Adminis- 
trator. Upon receipt of a copy of the certificate of incorporation the 
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Administrator shall cause to be made a careful examination and 
investigation of the facts connected with the conversion of the asso- 
ciation, including an examination of its affairs generally and a 
determination of its assets and liabilities. The reasonable cost and 
expenses of the examination and investigation shall be paid by the 
association. If it appears that the association, if converted, will 
lawfully be entitled to conduct business as a State association pursu- 
ant to the provisions of this Chapter, the Administrator shall so certify 
to the Secretary of State and the register of deeds in the county in 
which the association is located, who shall thereupon issue and record 
such certificate of incorporation. Upon issuance and recordation of the 
certificate of incorporation the association shall file with the appro- 
priate federal regulatory authority a certified copy of same. Upon such 
filing, the association shall cease to be a federal association and shall 
be converted to a State association. 

(5) Upon conversion, all the property of the federal association, including 
all its rights, title and interest in and to all property of whatsoever 
kind whether real, personal or mixed, and things in action, and every 
right, privilege, interest and asset of any conceivable value or benefit 
then existing, belonging or pertaining to it, or which would inure to it, 
shall immediately by act of law and without any conveyance or 
transfer, and without any further act or deed, be vested in and become 
the property of the State association, which shall have, hold, and 
enjoy the same in its own right as fully and to the same extent as if the 
same was possessed, held or enjoyed by said federal association; and 
such State association shall be deemed to be a continuation of the 
entity and the identity of said federal association, operating under 
and pursuant to the provisions of this Chapter, and all rights, 
obligations and relations of said federal association to or in respect to 
any person, estate, or creditor, depositor, trustee or beneficiary of any 
trust, and to or in respect to any executorship or trusteeship or other 
trust or fiduciary function, shall remain unimpaired, and the State 
association, shall by operation of this section succeed to all such 
rights, obligations, relations and trusts, and the duties and liabilities 
connected therewith, and shall execute and perform each and every 
such right, obligation, trust and relation in the same manner as if 
such State association had itself assumed the trust or relation, 
including the obligations and liabilities connected therewith. (1981, c. 
282, s. 3; 1981 (Reg. Sess., 1982), c. 1238, s. 6; 1985, c. 659, s. 4; 1989, 
Cod Ola Sau, Lh) 


§ 54B-32. Simultaneous charter and ownership conver- 
sion. 


(a) In the event of a State charter to federal charter conversion, when the 
form of ownership will also simultaneously be changed from stock to mutual, 
or from mutual to stock, the conversion shall proceed initially as if it involves 
only a charter conversion, under G.S. 54B-30. After the association becomes a 
federal association, then the federal regulatory authority shall govern the 
continuing conversion of the form of ownership of such newly converted 
association. 

(b) In the event of a federal charter to State charter conversion, when the 
form of ownership will also simultaneously be changed from stock to mutual or 
from mutual to stock, the conversion shall proceed initially as if it involves only 
a charter conversion, under G.S. 54B-31. After the association becomes a State 
association, the provisions of G.S. 54B-33 or 54B-34 shall govern the continu- 
ing conversion of the form of ownership of such newly converted association. 
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(c) The provisions of this section shall not apply to any simultaneous charter 
and ownership conversion accomplished in conjunction with a merger under 
the provisions of G.S. 54B-39. (1981, c. 282, s. 3; 1981 (Reg. Sess., 1982), c. 
1h238,(8408) 


§ 54B-33. Conversion of mutual to stock association. 


(a) Any mutual association may convert from mutual to the stock form of 
ownership as provided in this section. 

(b) A mutual association may apply to the Administrator for permission to 
convert to a stock association and for certification of appropriate amendments 
to the association’s certificate of incorporation. Upon receipt of an application 
to convert from mutual to stock form the Administrator shall examine all facts 
connected with the requested conversion. The expenses and cost of such 
examination, monitoring and supervision shall be paid by the association 
applying for permission to convert. 

(c) The association shall submit a plan of conversion as a part of the 
application to the Administrator, and he may approve it with or without 
amendment, if it appears that: 

(1) After conversion the association will be in sound financial condition 
and will be soundly managed; 

(2) The conversion will not impair the capital of the association nor 
adversely affect the association’s operations; 

(3) The conversion will be fair and equitable to the members of the 
association and no person whether member, employee or otherwise, 
will receive any inequitable gain or advantage by reason of the 
conversion; 

(4) The savings and loan services provided to the public by the association 
will not be adversely affected by the conversion; 

(5) The substance of the plan has been approved by a vote of two thirds of 
the board of directors of the association; 

(6) All shares of stock issued in connection with the conversion are offered 
first to the members of the association; except that any one or more 
tax qualified stock benefit plan may first purchase in the aggregate 
not more than ten percent (10%) of the total offering of shares; 

(7) All stock shall be offered to members of the association and others in 
prescribed amounts and otherwise pursuant to a formula and proce- 
dure which is fair and equitable and will be fairly disclosed to all 
interested persons; 

(8) The plan provides a statement as to whether stockholders shall have 
preemptive rights to acquire additional or treasury shares of the 
association and any provision limiting or denying said rights; and 

(9) The conversion shall not be complete until all stock offered in connec- 
tion with the conversion has been subscribed. 

If the Administrator approves the plan, then the plan shall be submitted to 
the members as provided in subsection (d) of this section. If the Administrator 
refuses to approve the plan, the Administrator shall state the objections in 
writing and give the converting association an opportunity to amend the plan 
to obviate the objections or to appeal the Administrator’s decision to the 
Commission. 

(d) After lawful notice to the members of the association and full and fair 
disclosure, the substance of the plan must be approved by a majority of the 
total votes which members of the association are eligible and entitled to cast. 
Such a vote by the members may be in person or by proxy. Following the vote 
of the members, the results of the vote certified by an appropriate officer of the 
association shall be filed with the Administrator. The Administrator shall then 
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either approve or disapprove the requested conversion. After approval of the 
conversion, the Administrator shall supervise and monitor the conversion 
process and he shall ensure that the conversion is conducted pursuant to law 
and the association’s approved plan of conversion. 

(e) Upon conversion of a mutual association to the stock form of ownership, 
the legal existence of the association shall not terminate but the converted 
stock association shall be a continuation of the mutual association. The 
conversion shall be deemed a mere change in identity or form of organization. 
All rights, liabilities, obligations, interest and relations of whatever kind of the 
mutual association shall continue and remain in the stock-owned association. 
All actions and legal proceedings to which the association was a party prior to 
conversion shall be unaffected by the conversion and proceed as if the 
conversion had not taken place. 

(f) The administrator may promulgate such rules and regulations as may be 
necessary to govern conversions; provided, however, that such rules and 
regulations as may be promulgated by the Administrator shall be equal to or 
exceed the requirements for conversion imposed by the rules and regulations 
governing conversions of federal chartered mutual savings and loan associa- 
tions. 

(g) Repealed by Session Laws 1987, c. 237, s. 3(d). (1981, c. 282, s. 3; 1981 
(Reg. Sess., 1982), c. 1238, s. 7; 1983, c. 144, s. 6; 1987, c. 237, s. 3; 1989 (Reg. 
Sess., 1990), c. 806, s. 2; 1991 (Reg. Sess., 1992), c. 829, s. 3.) 


§ 54B-34. Conversion of stock associations to mutual as- 
sociations. 


Any stock savings and loan association organized and operating under the 
provisions of this Chapter may, subject to the approval of the Commission, 
convert to a mutual savings and loan association under the provisions of this 
section. The Administrator may promulgate rules and regulations governing 
the conversion of stock associations to mutual associations. Such rules and 
regulations shall include, but shall not be limited to requirements that: 

(1) The conversion neither impair the capital of the converting association 
nor adversely affect its operations; 

(2) The conversion shall be fair and equitable to all stockholders of the 
converting associations; 

(3) The public shall not be adversely affected by the conversion; 

(4) Conversion of an association shall be accomplished only pursuant to a 
plan approved by the Administrator. Said plan must have been 
approved by an affirmative vote of two thirds of the members of the 
board of directors of the converting association, and only after a full 
and fair disclosure to the stockholders, by an affirmative vote [of] a 
majority of the total votes which stockholders of the association are 
eligible and entitled to cast; 

(5) The plan of conversion provides that: 

a. Withdrawable accounts be issued in connection with the conver- 
sion to the stockholders of the converting association; 

b. Auniform date be fixed for the determination of the stockholders to 
whom, and the amount to each stockholder of which, withdraw- 
able accounts shall be made available; | 

c. Withdrawable accounts so made available to stockholders be based 
upon a fair and equitable formula approved by the Administrator 
and fully and fairly disclosed to the stockholders of the converting 
association. (1981, c. 282, s. 3.) 
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§ 54B-34.1. Conversion to State association. 


(a) A savings bank or State or national bank, upon a majority vote of its 
board of directors, may apply to the Administrator for permission to convert to 
a State association and for certification of appropriate amendments to its 
certificate of incorporation to effect the change. Upon receipt of an application 
to convert to a State association, the Administrator shall examine all facts 
connected with the conversion. The depository institution applying for permis- 
sion to convert shall pay all the expenses and costs of examination. 

(b) The converting depository institution shall submit a plan of conversion 
as a part of the application to the Administrator. The Administrator may 
approve it with or without amendment. If the Administrator approves the 
plan, then the plan shall be submitted to the members or stockholders as 
provided in subsection (c) of this section. If the Administrator refuses to 
approve the plan, the Administrator’s objections shall be stated in writing and 
the converting depository institution shall be given an opportunity to amend 
its plan to obviate the objections or to appeal the Administrator’s decision to 
the Commission. 

(c) After lawful notice to the members or stockholders of the converting 
depository institution and full and fair disclosure, the substance of the plan 
shall be approved by a majority of the votes or shares present, in person or by 
proxy. Following the vote of the members or stockholders, the results of the 
vote certified by an appropriate officer of the converting depository institution 
shall be filed with the Administrator. The Administrator shall then either 
approve or disapprove the requested conversion to a State association. After 
approval of the conversion, the Administrator shall supervise and monitor the 
conversion process and shall ensure that the conversion is conducted lawfully 
and under the approved plan of conversion. (1993, c. 163, s. 5.) 


§ 54B-34.2. Conversion to bank. 


(a) A savings and loan association, upon a majority vote of its board of 
directors, may apply to the Administrator for permission to convert to a bank, 
as defined under G.S. 53-1(1), or to a national bank or other form of depository 
institution and for certification of appropriate amendments to its certificate of 
incorporation to effect the change. Upon receipt of an application to so convert, 
the Administrator shall examine all facts connected with the conversion 
including receipt of approval of the converting institution’s plan of conversion 
by other federal or state regulatory agencies having jurisdiction over the 
institution upon completion of its conversion. The depository institution 
applying for permission to convert shall pay all the expenses and costs of 
examination. 

(b) The converting depository institution shall submit a plan of conversion 
as a part of the application to the Administrator. The Administrator may 
approve it with or without amendment. If the Administrator approves the 
plan, then the plan shall be submitted to the members or stockholders as 
provided in subsection (c) of this section. If the Administrator refuses to 
approve the plan, the Administrator’s objections shall be stated in writing and 
the converting depository institution shall be given an opportunity to amend 
its plan to obviate the objections or to appeal the Administrator’s decision to 
the Commission. 

(c) After lawful notice to the members or stockholders of the converting 
depository institution and full and fair disclosure, the substance of the plan 
shall be approved by the members or the shareholders at a duly called and 
properly convened meeting of the members or shareholders. Following the 
meeting of the members or shareholders, the results of the vote certified by an 
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appropriate officer of the converting depository institution shall be filed with 
the Administrator. The Administrator shall then either approve or disapprove 
the requested conversion to a bank, national bank, or other form of depository 
institution. After approval of the conversion, the Administrator shall supervise 
and monitor the conversion process and shall ensure that the conversion is 
conducted lawfully and under the approved plan of conversion. (19938, c. 163, s. 


§ 54B-35. Merger of like savings and loan associations. 


Any two or more mutual associations or any two or more stock associations 
organized and operating, may merge or consolidate into a single association 
which may be either one of said merging associations, and the procedure to 
effect such merger shall be as follows: 

(1) The directors, or a majority of them, of such associations as desire to 
merge, may, at separate meetings, enter into a written agreement of 
merger signed by them and under the corporate seals of the respective 
associations, specifying each association to be merged and the asso- 
ciation which is to receive into itself the merging association or 
associations, and prescribing the terms and conditions of the merger 
and the mode of carrying it into effect. Such merger agreement must 
provide the manner and basis of converting or exchanging the 
withdrawable accounts in the mutual association or associations so 
merged for withdrawable accounts of the same or a different class of 
the receiving association, or of converting or exchanging the stock in 
the stock association or associations so merged into stock or other 
securities or obligations of the receiving association. The merger 
agreement may provide for such other provisions with respect to the 
merger as appear necessary or desirable, or as the Administrator may 
require by regulation to enable him to discharge his duties with 
respect to such merger. 

(2) Such merger agreement together with copies of the minutes of the 
meetings of the respective boards of directors verified by the secretar- 
ies of the respective associations shall be submitted to the Adminis- 
trator, who shall cause a careful investigation and examination to be 
made of the affairs of the associations proposing to merge, including a 
determination of their respective assets and liabilities. The reason- 
able cost and expenses of such examination shall be defrayed by each 
association so investigated and examined. If, as a result of such 
investigation, he shall conclude that the members or stockholders of 
each of the associations proposing to merge will be benefited thereby, 
he shall, in writing, approve same. If he deems that the proposed 
merger will not be in the interest of all members or stockholders of the 
associations so merging, he shall, in writing, disapprove the same. If 
he approves the merger agreement, then same shall be submitted, 
within 45 days after notice of such associations of such approval, to 
the members or stockholders of each of such association, as provided 
in the next subdivision. Such disapproval may be appealed by the 
association to the Commission. 

(3) A special meeting of the members or stockholders of each of the 
associations shall be held separately upon written notice of not less 
than 20 days to members or stockholders of each association. The 
notice shall specify the time, place, and purpose for the calling of the 
meeting. Notice may be given to members of mutual associations by 
one or more of the following methods: (i) personal service, (11) postage 
prepaid mail to the last address of each member appearing upon the 
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records of the association, or (iii) publication of notice at least once a 
week for four successive weeks in one or more newspapers published 
in the county or counties where each association has its principal or a 
branch office, or in a newspaper published in an adjoining county if 
none is published i in the county. Notice may be given to stockholders 
by personal service or prepaid mail to the last address of each 
stockholder appearing upon the records of the association. The Ad- 
ministrator may approve notice to stockholders by publication in the 
same manner as provided to members of mutual associations. The 
secretary or other officer of the association shall make proof by 
affidavit at such meeting of the due service of the notice or call for said 
meeting. 

(4) At separate meetings of the members or stockholders of the respective 
associations, the members or stockholders may adopt, by an affirma- 
tive vote of a majority of the votes or shares present, in person or by 
proxy, a resolution to merge into a single association upon the terms 
of the merger agreement as shall have been agreed upon by the 
directors of the respective associations and as approved by the 
Administrator. Upon the adoption of the resolution, a copy of the 
minutes of the proceedings of the meetings of the members or 
stockholders of the respective associations, certified by the president 
or vice-president and secretary or assistant secretary of the merging 
associations, shall be filed in the office of the Administrator. Within 15 
days after the receipt of a certified copy of the minutes of such 
meetings the Administrator shall either approve or disapprove the 
proceedings for compliance with this section. If the proceedings are 
approved by him, he shall issue a certificate of his approval of the 
merger and send it to each of the associations. The certificate shall be 
filed and recorded in the office of the Secretary of State. When the 
certificate is so filed, the merger agreement shall take effect according 
to its terms and shall be binding upon all the members or stockholders 
of the associations merging, and it shall be deemed to be the act of 
merger of such constituent savings and loan associations under the 
laws of this State, and the certificate or certified copy thereof shall be 
evidence of the agreement and act of merger of the savings and loan 
associations and the observance and performance of all acts and 
conditions necessary to have been observed and performed precedent 
to such merger. Within 60 days after its receipt from the Secretary of 
State, the certified copy of the certificate shall be filed with the 
register of deeds of the county or counties in which the respective 
associations so merged have recorded their original certificates of 
incorporation. Failure to so file shall only subject the association to a 
penalty of one hundred dollars ($100.00) to be collected by the 
Secretary of State. The only fees that shall be collected in connection 
with the merger of the associations shall be filing and recording fees. 
If the Administrator disapproves the proceedings, he shall mark the 
certified copies of the meetings in his office as disapproved and notify 
the associations to that effect. Such disapproval may be appealed by 
the association to the Commission. 

(5) Upon the merger of any association, as above provided, into another: 
a. Its corporate existence shall be merged into that of the receiving 

association; and all and singular its rights, powers, privileges and 
franchises, and all of its property, including all right, title, 
interest in and to all property of whatsoever kind, whether real, 
personal or mixed, and things in action, and every right, privi- 
lege, interest or asset of any conceivable value or benefit then 
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existing, belonging or pertaining to it, or which would inure to it 
under an unmerged existence, shall immediately by act of law 
and without any conveyance or transfer, and without any further 
act or deed, be vested in and become the property of such 
receiving association which shall have, hold and enjoy the same 
in its own right as fully and to the same extent as if the same were 
possessed, held or enjoyed by the association or associations so 
merged; and such receiving association shall absorb fully and 
completely the association or associations so merged. 

b. Its rights, liabilities, obligations and relations to any person shall 
remain unchanged and the association into which it has been 
merged shall, by the merger, succeed to all the relations, obliga- 
tions and liabilities as though it had itself assumed or incurred 
the same. No obligation or liability of a member, customer or 
stockholder in an association which is a party to the merger shall 
be affected by the merger, but obligations and liabilities shall 
continue as they existed before the merger, unless otherwise 
provided in the merger agreement. 

c. A pending action or other judicial proceeding to which any associ- 
ation that shall be so merged is a party, shall not be deemed to 
have abated or to have discontinued by reason of the merger, but 
may be prosecuted to final judgment, order or decree in the same 
manner as if the merger had not been made; or the receiving 
association may be substituted as a party to such action or 
proceeding, and any judgment, order or decree may be rendered 
for or against it that might have been rendered for or against such 
other association if the merger had not occurred. 

(6) Notwithstanding any other provision of this section, the Administrator 
may waive any or all of the foregoing requirements upon finding that 
such waiver would be in the best interest of the members or stock- 
holders of the merging associations. (1981, c. 282, s. 3; c. 670, s. 1; 
1981 (Reg. Sess., 1982), c. 1238, s. 8; 19838, c. 144, s. 138; 1985, c. 659, 
Sy SHAQBO en OyvSai8)) 


§ 54B-36. Merger of associations where ownership is con- 
verted. 


(a) Any two or more State mutual associations organized or operating may 
merge to form a single State stock association. The procedure to effect such a 
merger and conversion of ownership shall be as follows: 

(1) The merging associations shall merge (to form a mutual association), 
as provided under G.S. 54B-35. 

(2) The surviving association shall then convert to a stock association, as 
provided under G.S. 54B-33. 

(b) Any two or more State stock associations organized or operating may 
merge to form a single mutual association. The procedure to effect such a 
merger and conversion of ownership shall be as follows: 

(1) The merging associations shall merge (to form a stock association), as 
provided under G.S. 54B-35. 

(2) The surviving association shall then convert to a mutual association, 
as provided under G.S. 54B-34. 

(b1) Nothing in this section shall be construed to prevent a simultaneous 
merger-conversion in subsections (a) and (b) of this section. 

(c) The Administrator may promulgate rules and regulations to facilitate 
the transition from two or more associations to a single association under a 
new form of ownership. (1981, c. 282, s. 3; 1985, c. 659, s. 6.) 
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§ 54B-37. Merger of mutual and stock associations. 


(a) Any State mutual association and any State stock association, organized 
or operating, may merge to form a single stock association. The procedure to 
effect such a merger shall be as follows: 

(1) The mutual association involved shall convert separately to a stock 
association, as provided under G.S. 54B-33. 

(2) The two stock associations shall then merge to form a single stock 
association, as provided in G.S. 54B-35. 

(b) Any State mutual association, and any State stock association organized 
or operating may merge to form a mutual association. The procedure to effect 
such merger shall be as follows: 

(1) The stock association involved shall convert separately to a mutual 
association, as provided under G.S. 54B-34. 

(2) The two mutual associations shall then merge to form a single mutual 
association, as provided in G.S. 54B-35. 

(b1) Nothing in this section shall be construed to prevent a simultaneous 
conversion-merger in subsections (a) and (b) of this section. 

(c) The Administrator is hereby empowered to promulgate rules and regu- 
lations to facilitate such a merger of mutual with stock associations. (1981, c. 
282; 8. 3331985; CH6D9} 8.472) 


§ 54B-37.1. Simultaneous conversion/merger. 


(a) The Administrator shall not approve any application for the conversion 
of an association from mutual to stock form and its simultaneous (i) merger 
into a stock-owned savings institution or bank or (1i) acquisition by an 
operating financial institution holding company except as authorized in 
subsection (b) of this section. As used in this section, “simultaneous conver- 
sion/merger” shall mean a transaction in which the members of a mutual 
association proposing to convert to stock form are offered the opportunity to 
purchase (i) stock in the savings institution or bank into which it will be 
merged or (ii) stock in the holding company by which it will be acquired. 

(b) The Administrator shall approve a plan of simultaneous conver- 
sion/merger only if: 

(1) The transaction is proposed to address supervisory concerns of the 
Administrator as to the safety and soundness of the mutual associa- 
tion; or 

(2) The mutual association: 

a. Operates in a local market area in which long-term trends make 
reasonable growth, continued profitability, and safe and sound 
operation appear unlikely; 

b. Furnishes evidence concerning its asset size, capital to assets ratio, 
and other factors, which may include a cost/benefit analysis, 
satisfactory to the Administrator that a simultaneous conver- 
sion/merger is more likely than remaining independent, merging 
with a mutual institution, converting to stock ownership, or other 
alternatives available to the association, to result in deposit, 
credit, and other financial services being provided within the local 
community safely and soundly on a long-term basis; and 

c. Furnishes evidence satisfactory to the Administrator that no direc- 
tor, officer, or other person associated with the parties to the 
proposed transaction will receive benefits as a result of the 
simultaneous conversion/merger which in the aggregate exceed 
those permitted under federal regulations governing similar 
transactions. 
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(c) The Administrator may adopt rules to govern simultaneous conver- 
sion/mergers, which rules shall contain restrictions or limitations which equal 
or exceed the limitations or restrictions contained in the rules of federal 
regulatory agencies governing similar transactions. No plan of a simultaneous 
conversion/merger shall be approved by the Administrator unless it includes 
notification by first class mail to the members of the association to be acquired 
explaining the details of the plan including economic benefits or incentives to 
be received by officers and directors of the association, if any. Shares of stock 
in the acquiring entity purchased at a discount or otherwise by members of the 
association as part of the simultaneous conversion/merger shall be without 
limitation on subsequent sales by such members: provided, however, rules 
adopted by the Administrator may place limitations of the sale of such stock 
purchased by officers and directors of the association. (1995, c. 479, s. 4.) 


§ 54B-38: Repealed by Session Laws 1985, c. 659, s. 8. 


§ 54B-39. Merger of federal with State associations. 


(a) Any two or more associations, when one or more is a State association 
and one or more is a federal association operating in North Carolina, may 
merge to form one association under either a State or federal charter. 

(b) The Administrator shall promulgate rules and regulations to facilitate 
the merger of federal and State associations. (1981, c. 282, s. 3; 1981 (Reg. 
Sess., 1982), c. 1238, s. 10.) 


§ 54B-40. Voluntary dissolution by directors. 


A State association may be voluntarily dissolved by a majority vote of the 
board of directors when substantially all of the assets have been sold for the 
purpose of terminating the business of the association or as provided in G.S. 
55-14-01, and when a certificate of dissolution is recorded in the manner 
required by this Chapter for the recording of certificates of incorporation. 
(1981, c. 282, s. 3; 1989 (Reg. Sess., 1990), c. 806, s. 20; 1991, c. 707, s. 2.) 


§ 54B-41. Voluntary dissolution by stockholders or mem- 
bers. 


At any annual or special meeting called for such purpose, an association 
may, by an affirmative vote in person or by proxy of at least two thirds of the 
total number of shares or votes which all members or stockholders of the 
association are entitled to cast, resolve to dissolve and liquidate the association 
and adopt a plan of voluntary dissolution. Upon adoption of such resolution 
and plan of voluntary dissolution, the members or stockholders shall proceed 
to elect not more than three liquidators who shall post bond as required by the 
Administrator. The liquidators shall have full power to execute the plan; and 
the procedure thereafter shall be as follows: 

(1) A copy of the resolution certified by the president or secretary of the 
association, together with the minutes of the meeting of members or 
stockholders, the plan of liquidation, and an itemized statement of the 
association’s assets and liabilities sworn to by a majority of its board 
of directors, shall be filed with the Administrator. The minutes of the 
meeting of members or stockholders shall be certified by the president 
or secretary of the association, and shall set forth the notice given and 
the time of mailing thereof, the vote on the resolution and the total 
number of shares or votes which all members of the association were 
entitled to cast thereon, and the names of the liquidators elected. 
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(2) If the Administrator finds that the proceedings are in accordance with 
the provisions of this Chapter, and that the plan of liquidation is not 
unfair to any person affected, he shall attach his certificate of 
approval to the plan and shall forward one copy to the liquidators and 
one copy to the association’s withdrawable account insurance corpo- 
ration. Once the Administrator has approved the resolution and the 
plan of liquidation it shall thereafter be unlawful for such association 
to accept any additional withdrawable accounts or additions to 
withdrawable accounts or make any additional loans, but all its 
income and receipts in excess of actual expenses of liquidation of the 
association shall be applied to the discharge of its liabilities. 

(3) The liquidator or liquidators so appointed shall be paid a reasonable 
compensation by the liquidating association subject to the approval of 
the Administrator. 

(4) The plan shall become effective upon the recording of the Administra- 
tor’s certificate of approval in the manner required by this Chapter for 
the recording of the certificate of incorporation. 

(5) The liquidation of the association shall be subject to the supervision 
and examination of the Administrator. (1981, c. 282, s. 3.) 


§ 54B-42. Rules, regulations and reports of voluntary dis- 
solution. 


(a) The Administrator shall promulgate rules and regulations governing the 
dissolution and liquidation of State associations. These rules and regulations 
shall include, but not be limited to, provisions with respect to: 

(1) The protection and liquidation of assets; 
(2) The plan of liquidation; 

(3) Notice to file claims; 

(4) Claims of members; 

(5) Payments of claims and distribution; and 
(6) Final distribution and liquidation. 

(b) Upon completion of liquidation, the liquidators shall file with the 
Administrator a final report and accounting of the liquidation. The approval of 
the report by the Administrator shall operate as a complete and final discharge 
of the liquidators, the board of directors, and each member or stockholder in 
connection with the liquidation of such association. Upon approval of the 
report, the Administrator shall issue a certificate of dissolution of the associ- 
ation and shall record same in the manner required by this Chapter for the 
recording of certificates of incorporation; and upon such recording, the disso- 
lution shall be effective. (1981, c. 282, s. 3.) 


§ 54B-43. Stock dividends. 


No dividend on stock shall be paid unless the association has the prior 
written approval of the Administrator. (1981, c. 282, s. 3; 1983, c. 144, s. 7; 
1989, °C.176,'8. 9.) 


§ 54B-44. Supervisory mergers, consolidations, conver- 
sions, and combination mergers and conver- 
sions. 

(a) Notwithstanding any other provision of this Chapter, in order to protect 
the public, including members, depositors and stockholders of a State associ- 


ation, the Administrator, upon making a finding that a State association is 
unable to operate in a safe and sound manner, may authorize or require a short 
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form merger, consolidation, conversion, or combination merger and conversion 
of fey State association, or any other transaction, as to which the finding is 
made. 

(b) The Administrator shall promulgate rules and regulations to govern 
supervisory mergers, consolidations, conversions, and combination mergers 
and conversions authorized by this section. (1981, c. 670, s. 2; 1981 (Reg. Sess., 
1982), c. 1238, s. 11; 1985, c. 659, s. 18; 1985 (Reg. Sess., 1986), c. 948, s. 2.) 


§ 54B-45. Interim associations. 


(a) Article 2 of this Chapter shall not apply to applications for permission to 
organize an interim State association so long as the application is approved by 
the Administrator. 

(b) Preliminary approval of an application for permission to organize an 
interim State association shall be conditional upon the Administrator’s ap- 
proval of an application to merge the interim association and an existing stock 
association or on the Administrator’s approval of any other transaction. 

(c) The Administrator shall promulgate rules and regulations to govern the 
formation of interim associations authorized by this section. (1985, c. 659, s. 
9(b).) 


§ 54B-46. Conversion of bank to stock association. 


(a) Any bank, as defined in G.S. 53-1, may convert to a stock association as 
provided in this section. 

(b) Any bank, upon a majority vote of its board of directors, may apply to the 
Administrator for permission to convert to a stock association and for certifi- 
cation of appropriate amendments to the bank’s certificate of incorporation to 
effect the conversion. 

(c) The bank shall submit a plan of conversion as a part of the application to 
the Administrator. The Administrator may recommend approval of the plan of 
conversion with or without amendment. The Administrator shall recommend 
approval of the plan of conversion if upon examination and investigation he 
finds that: 

(1) The resulting stock association will operate in a safe, sound, and 
prudent manner with adequate capital, liquidity, and earnings pros- 
pects; 

(2) The directors, officers, and other managerial officials of the bank are 
qualified by character and financial responsibility to control and 
operate in a legal and proper manner the stock association proposed 
to be formed as a result of the conversion; 

(3) The interest of the depositors, the creditors, and the public generally 
will not be jeopardized by the proposed conversion; and 

(4) The proposed name will not mislead the public as to the character or 
purpose of the resulting stock association, and the proposed name is 
not the same as one already adopted or appropriated by an existing 
association in this State or so similar as to be likely to mislead the 
public. 

(d) Any action taken by the Administrator pursuant to this section shall be 
subject to review by the Commission which may approve, modify, or disapprove 
any action taken or recommended by the Administrator. The Commission may 
promulgate rules to govern conversions undertaken pursuant to this section. 
The requirements for a converting bank shall be no more stringent than those 
provided by rule or regulation applicable to other FDIC-insured stock associ- 
ations. The requirements for a converting bank shall be no less stringent than 
those provided by rule or regulation applicable to other FDIC-insured stock 
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associations, except as may be allowed during transition periods permitted by 
subdivisions (e)(4) and (h)(2) of this section. 

(e) In the absence of the promulgation of rules under subsection (d), the 
conditions to be met for approval of the application for conversion should 
include the following: 

(1) Condition. The applicant’s general condition must reflect adequate 
capital, liquidity, reserves, earnings, and asset composition necessary 
for safe and sound operation of the resulting stock association. 

(2) Management. The management and the board of directors must be 
capable of supervising a sound stock association operation and over- 
seeing the changes that must be accomplished in the conversion from 
a bank to a stock association. 

(3) Public Convenience. The Commission must determine that the con- 
version will have a positive impact on the convenience of the public 
and will not substantially reduce the services available to the public 
in the market area. 

(4) Transition. Within a reasonable time after the effective date of the 
conversion, the resulting stock association must divest itself of all 
assets and liabilities that do not conform to State banking law or 
rules. The length of this transition period shall be determined by the 
Administrator and shall be specified when the application for conver- 
sion is approved. 

In evaluating each of these conditions, the Commission shall consider a 
comparison of the relevant financial ratios of the applicant with the average 
ratios of North Carolina stock associations of similar asset size. The Commis- 
sion may not approve a conversion where the applicant presents an undue 
supervisory concern or has not been operated in a safe and sound manner. 

(f) If the Administrator approves the plan of conversion, then the bank shall 
submit the plan to the stockholders as provided in subsection (g). After 
approval of the plan of conversion, the Administrator shall supervise and 
monitor the conversion process and shall ensure that the conversion is 
conducted pursuant to law and the bank’s approved plan of conversion. 

(g) After lawful notice to the stockholders of the bank and full and fair 
disclosure of the plan of conversion, the plan must be approved by a majority 
of the total votes that stockholders of the bank are eligible and entitled to cast. 
The vote by the stockholders may be in person or by proxy. Following the vote 
of the stockholders, the bank shall file with the Administrator the results of the 
vote certified by an appropriate officer of the bank. The Administrator shall 
approve the requested conversion and the bank shall file with the Secretary of 
State amended articles of incorporation with the certificate of the Administra- 
tor attached. The conversion of the bank to a stock association shall be effective 
upon this filing. 

(h) The Administrator may authorize the resulting stock association to do 
the following: 

(1) Wind up any activities legally engaged in by the bank at the time of 
conversion but not permitted to stock associations. 

(2) Retain for a transitional period any assets and deposit liabilities 
legally held by the bank at the effective date of the conversion that 
may not be held by stock associations. 

The length, terms, and conditions of the transitional periods under subdivi- 
sions (1) and (2) are subject to the discretion of the Administrator, but may not 
exceed five years after the effective date of the conversion. 

(i) Upon conversion of a bank to a stock association, the legal existence of 
the bank does not terminate, and the resulting stock association is a continu- 
ation of the bank. The conversion shall be a mere change in identity or form of 
organization. All rights, liabilities, obligations, interest, and relations of 
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whatever kind of the bank shall continue and remain in the resulting stock 
association. Except as may be authorized during a transitional period by the 
Administrator pursuant to subsection (h), a stock association resulting from 
the conversion of a bank shall have only those rights, powers, and duties which 
are authorized for stock associations by the laws of this State and the United 
States. All actions and legal proceedings to which the bank was a party prior 
to conversion shall be unaffected by the conversion and proceed as if the 
conversion had not taken place. (1989 (Reg. Sess., 1990), c. 845, s. 2.) 


§ 54B-47. Merger of banks and associations. 


(a) Any State association, upon a majority vote of its board of directors, may 
BPP utp the Administrator for permission to merge with any bank, as defined 
IgG Sond, 

(b) The State association shall submit a plan of merger as a part of the 
application to the Administrator. The Administrator may recommend approval 
of the plan of merger with or without amendment. 

If he approves the plan, then the plan shall be submitted to the stockholders 
or members as provided in the next subsection. If he refuses to approve the 
plan, he shall state his objections in writing and give the merging association 
an opportunity to amend the plan to obviate such objections or to appeal his 
decision to the commission. 

(c) After lawful notice to the stockholders or members of the association and 
full and fair disclosure, the substance of the plan must be approved by a 
majority of the total votes which stockholders or members of the association 
are eligible and entitled to cast. Such a vote by the stockholders or members 
may be in person or by proxy. Following the vote of the stockholders or 
members, the results of the vote certified by an appropriate officer of the 
association shall be filed with the Administrator. The Administrator shall then 
either approve or disapprove the requested merger. 

(d) The Administrator may promulgate such rules and regulations as may 
be necessary to govern such mergers. (1991, c. 707, s. 7.) 


§ 54B-48: Reserved for future codification purposes. 


ARTICLE 3A. 


North Carolina Regional Reciprocal Savings 
and Loan Acquisition Act. 


§ 54B-48.1. Title. 


This Article shall be known and may be cited as the North Carolina Regional 
Reciprocal Savings and Loan Acquisition Act. (1983 (Reg. Sess., 1984), c. 1087, 
s. 1.) 


Editor’s Note. — Session Laws 1983 (Reg. 
Sess., 1984), c. 1087, s. 7, made this Article 
effective on the earlier of: (1) the date on which 
legislation becomes effective in one of the states 
listed in G.S. 54B-48.2(16) which authorizes 
regional acquisitions of savings and loan asso- 
ciations and savings and loan holding compa- 
nies on a reciprocal basis and which applies to 
savings and loan associations and savings and 
loan holding companies in North Carolina; or 


(2) July 1, 1986. The Article became effective on 
July 1, 1985, when the legislation became effec- 
tive in Virginia. 

Session Laws 1983 (Reg. Sess., eee c. 1087, 
s. 3, provides: 

“Nonseverability. It is the purpose of this 
Article to facilitate orderly development of 
thrift organizations that have branch offices in 
more than one state within the Southern Re- 
gion. It is not the purpose of this Article to 
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authorize acquisitions of North Carolina sav- 
ings and loan holding companies or North 
Carolina associations by savings and loan hold- 
ing companies that do not have their principal 
place of business in this State on any basis 
other than as expressly provided in this Article. 
Therefore, if any portion of this Article pertain- 
ing to the terms and conditions for and limita- 
tions upon acquisition of North Carolina sav- 
ings and loan holding companies and North 
Carolina associations by savings and loan hold- 
ing companies that do not have their principal 


§ 54B-48.2. Definitions. 


ART. 3A. REGIONAL SAVINGS AND LOAN ACT 
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place of business in this State is determined to 
be invalid for any reason by a final 
nonappealable order of any North Carolina or 
federal court of competent jurisdiction, then 
this entire Article shall be null and void in its 
entirety and shall be of no further force or effect 
from the effective date of such order: Provided, 
however, that any transaction that has been 
lawfully consummated pursuant to this Article 
prior to a determination of invalidity shall be 
unaffected by such determination.” 


Notwithstanding the provisions of G.S. 54B-4, as used in this Article, unless 


the context requires otherwise: 


(1) “Acquire”, as applied to an association or a savings and loan holding 
company, means any of the following actions or transactions: 

a. The merger or consolidation of an association with another asso- 
ciation or savings and loan holding company or a savings and loan 
holding company with another savings and loan holding company. 

b. The acquisition of the direct or indirect ownership or control of 
voting shares of an association or savings and loan holding 
company if, after the acquisition, the acquiring association or 
savings and loan holding company will directly or indirectly own 
or control more than five percent (5%) of any class of voting shares 
of the acquired association or savings and loan holding company. 

c. The direct or indirect acquisition of all or substantially all of the 
assets of an association or savings and loan holding company. 

d. The taking of any other action that would result in the direct or 
indirect control of an association or savings and loan holding 


company. 


(2) “Administrator” means the Administrator of the Savings Institutions 


Division. 


(3) “Association” means a mutual or capital stock savings and loan 
association, building and loan association or savings bank chartered 
under the laws of any one of the states or under the laws of the United 


States. 


(4) “Branch office”? means any office at which an association accepts 
deposits. The term branch office does not include: 

a. Unmanned automatic teller machines, point-of-sale terminals, or 

similar unmanned electronic banking facilities at which deposits 


may be accepted; 


b. Offices located outside the United States; and 
c. Loan production offices, representative offices, service corporation 
offices, or other offices at which deposits are not accepted. 
(5) “Company” means that which is set forth in the Federal Savings and 
Loan Holding Company Act, 12 U.S.C. Section 1730a(a)(1)(C), as 


amended. 


(6) “Control” means that which is set forth in the Federal Savings and 
Loan Holding Company Act, 12 U.S.C. Section 1730a(a)(2), as 


amended. 


(7) “Deposits” means all demand, time, and savings deposits, without 
regard to the location of the depositor: Provided, however, that 
“deposits” shall not include any deposits by associations. For purposes 
of this Article, determination of deposits shall be made with reference 
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to regulatory reports of condition or similar reports made by or to 

State and federal regulatory authorities. 

(8) “Federal association” means an association chartered under the laws 
of the United States. 

(9) “North Carolina association” means an association organized under 
the laws of the State of North Carolina or under the laws of the United 
States and that: 

a. Has its principal place of business in the State of North Carolina; 

b. Which if controlled by an organization, the organization is either a 
North Carolina association, Southern Region association, North 
Carolina savings and loan holding company, or a Southern Region 
savings and loan holding company; and 

c. More than eighty percent (80%) of its total deposits, other than 
deposits located in branch offices acquired pursuant to Section 
123 of the Garn-St. Germain Depository Institutions Act of 1982 
(12 U.S.C. 1730aGm)) or comparable state law, are in its branch 
offices located in one or more of the Southern Region states. 

(10) “North Carolina Savings and Loan Holding Company” means a 
savings and loan holding company that: 

a. Has its principal place of business in the State of North Carolina; 

b. Has total deposits of its Southern Region association subsidiaries 
and North Carolina association subsidiaries that exceed eighty 
percent (80%) of the total deposits of all association subsidiaries 
of the savings and loan holding company other than those 
association subsidiaries held pursuant to Section 123 of the 
Garn-St. Germain Depository Institutions Act of 1982 (12 U.S.C. 
1730a(m)) or comparable state law. 

(11) “Principal place of business” of an association means the state in 
which the aggregate deposits of the association are the largest. For 
the purposes of this Article, the principal place of business of a savings 
and loan holding company is the state where the aggregate deposits of 
the association subsidiaries of the holding company are the largest. 

(12) “Savings and loan holding company” means any company which 
directly or indirectly controls an association or controls any other 
company which is a savings and loan holding company. 

(13) “Service Corporation” means any corporation, the majority of the 
capital stock of which is owned by one or more associations and which 
engages, directly or indirectly, in any activities which may be engaged 
in by a service corporation in which an association may invest under 
the laws of one of the states or under the laws of the United States. 

(14) “Southern Region association” means an association other than a 
North Carolina association organized under the laws of one of the 
Southern Region states or under the laws of the United States and 
that: 

a. Has its principal place of business only in a Southern Region state 
other than North Carolina; 

b. Which if controlled by an organization, the organization is either a 
Southern Region association or a Southern Region savings and 
loan holding company; and 

c. More than eighty percent (80%) of its total deposits, other than 
deposits located in branch offices acquired pursuant to Section 
123 of the Garn-St. Germain Depository Institutions Act of 1982 
(12 U.S.C. 1730a(m)) or comparable state law, are in its branch 
offices located in one or more of the Southern Region states. 

(15) “Southern Region savings and loan holding company” means a 
savings and loan holding company that: 
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a. Has its principal place of business in a Southern Region state other 
than the State of North Carolina; 

b. Has total deposits of its Southern Region association subsidiaries 
and North Carolina association subsidiaries that exceed eighty 
percent (80%) of the total deposits of all association subsidiaries 
of the savings and loan holding company other than those 
association subsidiaries held pursuant to Section 123 of the 
Garn-St. Germain Depository Institutions Act of 1982 (12 U.S.C. 
1730a(m)) or comparable state law. 

(16) “Southern Region states” means the states of Alabama, Arkansas, 
Florida, Georgia, Kentucky, Louisiana, Maryland, Mississippi, North 
Carolina, South Carolina, Tennessee, Virginia, West Virginia, and the 
District of Columbia. 

(17) “State” means any state of the United States and the District of 
Columbia. 

(18) “State association” means an association organized under the laws of 
one of the states. 

(19) “Subsidiary” means that which is set forth in the Federal Savings and 
Loan Holding Company Act, 12 U.S.C. Section 1730a(a)(1)(H), as 
amended. (1983 (Reg. Sess., 1984), c. 1087, s. 1; 1989, c. 76, s. 15; 1989 
(Reg. Sess., 1990), c. 806, s. 3.) 


§ 54B-48.3. Acquisitions by Southern Region savings and 
loan holding companies and Southern Region 
associations. 


(a) A Southern Region savings and loan holding company or a Southern 
Region association that does not have a North Carolina association subsidiary 
(other than a North Carolina association subsidiary that was acquired either 
pursuant to Section 123 of the Garn-St. Germain Depository Institutions Act of 
1982 (12 U.S.C. 1730aGm)), or comparable provisions in state law, or in the 
regular course of securing or collecting a debt previously contracted in good 
faith) may acquire a North Carolina savings and loan holding company or a 
North Carolina association with the approval of the Administrator. The 
Southern Region savings and loan holding company or Southern Region 
association shall submit to the Administrator an application for approval of 
such acquisition, which application shall be approved only if: 

(1) The Administrator determines that the laws of the state in which the 
Southern Region savings and loan holding company or Southern 
Region association making the acquisition has its principal place of 
business permit North Carolina savings and loan holding companies 
and North Carolina associations to acquire associations and savings 
and loan holding companies in that state; 

(2) The Administrator determines that the laws of the state in which the 
Southern Region savings and loan holding company or Southern 
Region association making the acquisition has its principal place of 
business permit such Southern Region savings and loan holding 
company or Southern Region association to be acquired by the North 
Carolina savings and loan holding company or North Carolina asso- 
ciation sought to be acquired; 

(3) The Administrator determines either that the North Carolina associ- 
ation sought to be acquired has been in existence and continuously 
operating for more than five years or that all of the association 
subsidiaries of the North Carolina savings and loan holding company 
sought to be acquired have been in existence and continuously 
operating for more than five years: Provided, that the Administrator 
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may approve the acquisition by a Southern Region savings and loan 
holding company or Southern Region association of all or substan- 
tially all of the shares of an association organized solely for the 
purpose of facilitating the acquisition of an association that has been 
in existence and continuously operating as an association for more 
than five years; and 

(4) The Administrator makes the acquisition subject to any conditions, 
restrictions, requirements or other limitations that would apply to the 
acquisition by a North Carolina savings and loan holding company or 
North Carolina association of an association or savings and loan 
holding company in the state where the Southern Region savings and 
loan holding company or Southern Region association making the 
acquisition has its principal place of business but that would not apply 
to the acquisition of an association or savings and loan holding 
company in such state by an association or a savings and loan holding 
company all the association subsidiaries of which are located in that 
state; 

(5) With respect to acquisitions involving the merger or consolidation of 
two associations resulting in a Southern Region association, the 
application includes a business plan extending for an initial period of 
at least three years from the date of the acquisition which shall be 
renewed thereafter for as long as may be required by the Administra- 
tor. The association may not deviate without the prior written 
approval of the Administrator from the business plan which shall 
address such matters as the Administrator may deem appropriate for 
the protection of the depositors and members of the acquired North 
Carolina association and the general public. The business plan shall 
address, without limitation: 

a. Insurance of depositors’ accounts. 

b. Limitation of services and activities to those permitted under this 
Chapter to North Carolina associations. 

c. Conversion of corporate form or other fundamental changes. 

d. Closing, selling or divesting any or all North Carolina branches. 

e. Protection of the voting rights of North Carolina members. 

(b) A Southern Region savings and loan holding company or Southern 
Region association that has a North Carolina association subsidiary (other 
than a North Carolina association subsidiary that was acquired either pursu- 
ant to Section 123 of the Garn-St. Germain Depository Institutions Act of 1982 
(12 U.S.C. 1730a(m)), or comparable provisions in North Carolina law, or in the 
regular course of securing or collecting a debt previously contracted in good 
faith) may acquire any North Carolina association or North Carolina savings 
and loan holding company with the approval of the Administrator. The 
Southern Region savings and loan holding company shall submit to the 
Administrator an application for approval of such acquisition, which applica- 
tion shall be approved only if: 

(1) The Administrator determines either that the North Carolina associ- 
ation sought to be acquired has been in existence and continuously 
operating for more than five years or that all of the association 
subsidiaries of the North Carolina savings and loan holding company 
sought to be acquired have been in existence and continuously 
operating for more than five years: Provided, that the Administrator 
may approve the acquisition by a Southern Region savings and loan 
holding company or Southern Region association of all or substan- 
tially all of the shares of an association organized solely for the 
purpose of facilitating the acquisition of an association that has been 
in existence and continuously operating as an association for more 
than five years; and 
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(2) The Administrator makes the acquisition subject to any conditions, 
restrictions, requirements or other limitations that would apply to the 
acquisition by the North Carolina savings and loan holding company 
or North Carolina association of an association or savings and loan 
holding company in the State where the Southern Region savings and 
loan holding company or Southern Region association making the 
acquisition has its principal place of business but that would not apply 
to the acquisition of an association or savings and loan holding 
company in such state by a savings and loan holding company all the 
association subsidiaries of which are located in that state. 

(3) With respect to acquisitions involving the merger or consolidation of 
two associations resulting in a Southern Region association, the 
application includes a business plan extending for an initial period of 
at least three years from the date of the acquisition which shall be 
renewed thereafter for as long as may be required by the Administra- 
tor. The association may not deviate without the prior written 
approval of the Administrator from the business plan which shall 
address such matters as the Administrator may deem appropriate for 
the protection of the depositors and members of the acquired North 
Carolina association and the general public. The business plan shall 
address, without limitation: 

a. Insurance of depositors’ accounts. 

b. Limitation of services and activities to those permitted under this 
Chapter to North Carolina associations. 

c. Conversion of corporate form or other fundamental changes. 

d. Closing, selling or divesting any or all North Carolina branches. 

e. Protection of the voting rights of North Carolina members. 

(b1) A North Carolina savings and loan holding company or a North 
Carolina association may acquire any Southern Region association or South- 
ern Region savings and loan holding company with the approval of the 
Administrator. The North Carolina savings and loan holding company or 
North Carolina association shall submit to the Administrator an application 
for approval of the acquisition, which application shall be approved only if the 
application includes a business plan extending for an initial period of at least 
three years from the date of the acquisition which shall be renewed thereafter 
for as long as may be required by the Administrator. The association may not 
deviate without the prior written approval of the Administrator from the 
business plan which shall address such matters as the Administrator may 
deem appropriate for the protection of the depositors and members of the 
North Carolina association and the general public. The business plan shall 
address, without limitation: 

(1) Insurance of depositors’ accounts. 

(2) Conversion of corporate form or other fundamental changes. 

(3) Closing, selling, or divesting any or all North Carolina branches. 

(c) The Administrator shall rule on any application submitted under this 
section not later than 90 days following the date of submission of a complete 
application. If the Administrator fails to rule on the application within the 
requisite 90-day period, the failure to rule shall be deemed a final decision of 
the Administrator approving the application. (1983 (Reg. Sess., 1984), c. 1087, 
s. 1; 1989 (Reg. Sess., 1990), c. 806, s. 4.) 


§ 54B-48.4. Exceptions. 


A North Carolina savings and loan holding company, a North Carolina 
association, a Southern Region savings and loan holding company, or a 
Southern Region association may acquire or control, and shall not cease to be 
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a North Carolina savings and loan holding company, a North Carolina 
association, a Southern Region savings and loan holding company, or a 
Southern Region association, as the case may be, by virtue of its acquisition or 
control of: 
(1) An association having branch offices in a state not within the region, 
if such association has been acquired pursuant to the provisions of 
Section 123 of the Garn-St. Germain Depository Institutions Act of 
1982 (12 U.S.C. 1730a(m)), or comparable provisions of state law; 
(2) An association which is not a Southern Region association if such 
association has been acquired in the regular course of securing or 
collecting a debt previously contracted in good faith, and if the 
association or savings and loan holding company divests the securities 
or assets acquired within two years of the date of acquisition. A North 
Carolina association, a North Carolina savings and loan holding 
company, or a Southern Region association may retain these interests 
for up to three additional periods of one year if the Administrator 
determines that the required divestiture would create undue financial 
difficulties for that association or savings and loan holding company. 
(19838 (Reg. Sess., 1984), c. 1087, s. 1.) 


§ 54B-48.5. Prohibitions. 


(a) Except as may be expressly permitted by federal law, no savings and 
loan holding company that is not either a North Carolina savings and loan 
holding company or a Southern Region savings and loan holding company 
shall acquire a North Carolina savings and loan holding company or a North 
Carolina association. 

(b) Except as required by federal law, a North Carolina savings and loan 
holding company or a Southern Region savings and loan holding company that 
ceases to be a North Carolina savings and loan holding company or a Southern 
Region savings and loan holding company shall as soon as practicable and, in 
all events, within one year after such event divest itself of control of all North 
Carolina savings and loan holding companies and all North Carolina associa- 
tions: Provided, however, that such divestiture shall not be required if the 
North Carolina savings and loan holding company or the Southern Region 
savings and loan holding company ceases to be a North Carolina savings and 
loan holding company or a Southern Region savings and loan holding company, 
as the case may be, because of an increase in the deposits held by association 
subsidiaries not located within the region and if such increase is not the result 
of the acquisition of an association or savings and loan holding company. 
Provided further that nothing in this Article shall be construed to permit 
interstate branching by associations nor to require the divestiture of a North 
Carolina association or a North Carolina savings and loan holding company by 
a savings and loan holding company which acquired its subsidiary North 
Carolina association or North Carolina savings and loan holding company 
prior to the effective date of this Article. Nor shall anything in this Article be 
construed to prohibit any savings and loan holding company which has 
acquired a North Carolina association or North Carolina savings and loan 
holding company prior to the effective date of this Article from acquiring 
additional North Carolina associations or North Carolina savings and loan 
holding companies. Nor shall anything in this Article be construed to limit the 
authority of the Administrator pursuant to G.S. 54B-44. (1983 (Reg. Sess., 
1984), c. 1087, s. 1.) 


§ 54B-48.6. Applicable laws, rules and regulations. 


(a) Any North Carolina association that is controlled by a savings and loan 
holding company that is not a North Carolina savings and loan holding 
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company shall be subject to all laws of this State and all rules and regulations 
under such laws that are applicable to North Carolina associations that are 
controlled by North Carolina savings and loan holding companies. 

(b) The Administrator may promulgate rules, including the imposition of a 
reasonable application and administration fee, to implement and effectuate 
the provisions of this Article. (1983 (Reg. Sess., 1984), c. 1087, s. 1.) 


§ 54B-48.7. Appeal of Administrator’s decision. 


Notwithstanding any other provision of law, any aggrieved party in a 
proceeding under G.S. 54B-48.3 or G.S. 54B-48.4(2) may, within 30 days after 
final decision of the Administrator and by written notice to the Administrator, 
appeal directly to the North Carolina Court of Appeals for judicial review on 
the record. In the event of an appeal, the Administrator shall certify the record 
to the Clerk of the Court of Appeals within 30 days after filing of the appeal. 
(1983 (Reg. Sess., 1984), c. 1087, s. 1.) 


§ 54B-48.8. Periodic reports; interstate agreements. 


(a) The Administrator may from time to time require reports under oath in 
such scope and detail as he may reasonably determine of each Southern Region 
savings and loan holding company or Southern Region association subject to 
this Article for the purpose of assuring continuing compliance with the 
provisions of this Article. 

(b) The Administrator may enter into cooperative agreements with other 
savings and loan regulatory authorities for the periodic examination of any 
Southern Region savings and loan holding company or Southern Region 
association that has a North Carolina association subsidiary and may accept 
reports of examination and other records from such authorities in lieu of 
conducting its own examinations. The Administrator may enter into joint 
actions with other savings and loan regulatory authorities having concurrent 
jurisdiction over any Southern Region savings and loan holding company or 
Southern Region association that has a North Carolina association subsidiary 
or may take such actions independently to carry out his responsibilities under 
this Chapter and assure compliance with the provisions of this Article and the 
applicable laws of this State. (1983 (Reg. Sess., 1984), c. 1087, s. 1.) 


§ 54B-48.9. Enforcement. 


The Administrator shall have the power to enforce the provisions of this 
Article, including the divestiture requirement of G.S. 54B-48.5(b), through an 
action in any court of this State or any other state or in any court of the United 
States for the purpose of obtaining an appropriate remedy for violation of any 
provision of this Article, including such criminal penalties as are contemplated 
by G.S. 54B-66. (1983 (Reg. Sess., 1984), c. 1087, s. 1.) 


8§ 54B-49 through 54B-51: Reserved for future codification purposes. 


ARTICLE 4. 


Supervision and Regulation. 


§ 54B-52. Administrator of Savings Institutions Division. 


The Administrator of the Savings Institutions Division of the State is hereby 
empowered and directed to perform all the duties and exercise all the powers 


787 


§54B-53 CH. 54B. SAVINGS AND LOAN ASSOCIATIONS $54B-54 


as to savings and loan associations organized or operated under this Chapter, 
unless herein otherwise provided. (1981, c. 282, s. 3; 1989, c. 76, s. 16.) 


§ 54B-53. Savings Institutions Commission. 


(a) The Savings Institutions Commission, which has heretofore been cre- 
ated, shall continue to exist and the seven members of the Savings Institutions 
Commission who have heretofore been appointed by the Governor shall 
continue to serve their full terms and their successors shall be appointed by the 
Governor as required by this section. The Governor shall on July 1, 1981, 
appoint three persons to the Commission for four-year terms. On July 1, 1983, 
he shall appoint two persons to the Commission for three-year terms, and two 
persons for four-year terms. All appointments to the Commission thereafter 
shall be for four-year terms. Any vacancy on the Commission shall be filled by 
the Governor for the unexpired term. A newly appointed commissioner shall 
assume office at the first regular or special meeting subsequent to his 
appointment. 

(b) The members of the Commission shall elect one of their number to serve 
as chairman of the Commission for such term as set forth in rules adopted by 
the Commission. A vice-chairman and other officers may be elected as specified 
by the Commission. 

(c) The term of a commissioner shall be four years, or until his successor is 
appointed and qualified. 

(d) At least two members of the Commission shall be persons who are 
currently serving as managing officers of State associations. Four members of 
the Commission shall be appointed as representatives of the borrowing public 
and shall not be employees of or directors of any financial institution or have 
an interest in any financial institution other than as a result of being a 
depositor or borrower. 

(e) Meetings of the Commission shall be held regularly as provided in rules 
adopted by the Commission but no less than once each calendar quarter. 
Special meetings shall be held at any time upon the call of the chairman, or 
upon the call of any three commissioners. The Administrator shall call 
meetings when consideration by the Commission is required by law for 
contemplated action of the Administrator. Members of the Commission shall be 
reimbursed as prescribed by law for expenses incurred in the performance of 
their duties under this section. 

(f) The relationship between the Secretary of Commerce and the Savings 
Institutions Commission shall be as defined for a Type II transfer under 
Chapter 143A of the General Statutes. 

(g) The Savings Institutions Commission is hereby vested with full power 
and authority to review, approve, disapprove, or modify any action taken by 
the Administrator in the exercise of all powers, duties and functions vested in 
or exercised by the Administrator under the savings and loan laws of this 
State. (1981, c. 282, s. 3; 1989, c. 76, s. 17; c. 751, s. 8(2); 1991 (Reg. Sess., 
1992), ‘c. 959, 8:6.) 


§ 54B-54. Deputy administrator of Savings Institutions 
Division. 

(a) There shall be a deputy administrator of the Savings Institutions 
Division who, in the event of the absence, death, resignation, disability or 
disqualification of the Administrator, or in case the office of Administrator shall 
for any reason become vacant, shall have and exercise all the powers and 
duties vested by law in the Administrator. 

(b) The deputy administrator is authorized and empowered at any and all 


times to perform such duties and exercise such powers of the Administrator as 
the Administrator may direct. (1981, c. 282, s. 3; 1989, c. 76, s. 18.) 
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§ 54B-55. Power of Administrator to promulgate rules and 
regulations; reproduction of records. 


(a) The Administrator shall have the right, and is empowered, to promul- 
gate rules, instructions and regulations as may be necessary to the discharge 
of his duties and powers as to savings and loan associations for the supervision 
and regulation of said associations, and for the protection of the public 
investing in said savings and loan associations. 

(b) Without limiting the generality of the foregoing paragraph, rules, 
instructions, and regulations may be promulgated with respect to: 

(1) Reserve requirements; 

(2) Stock ownership and dividends; 

(3) Stock transfers; 

(4) Incorporators, stockholders, directors, officers and employees of an 
association; 

(5) Bylaws; 

(6) The Savings Institutions Commission; 

(7) The structure of the office of the Administrator; 

(8) The operation of associations; 

(9) Withdrawable accounts, bonus plans, and contracts for savings pro- 
grams; 

(10) Loans and loan expenses; 

(11) Investments; 

(12) Forms and definitions; 

(13) Types of financial records to be maintained by associations; 

(14) Retention periods of various financial records; 

(15) Internal control procedures of associations; 

(16) Conduct and management of associations; 

(17) Chartering and branching; 

(18) Liquidations; 

(19) Mergers; 

(20) Conversions; 

(21) Reports which may be required by the Administrator; 

(22) Conflicts of interest; 

(23) Collection of State savings and loan taxes; 

(24) Service corporations; and 

(25) Savings and loan holding companies. 

(c) Repealed by Session Laws 1983, c. 144, s. 14. 

(d) Any association may cause any or all records by it to be recorded, copied 
or reproduced by any photographic, photostatic or miniature photographic 
process which correctly, accurately, permanently copies, reproduces or forms a 
medium for copying or reproducing the original record on a film or other 
durable material. 

(e) Any such photographic, photostatic or miniature photographic copy or 
reproduction shall be deemed to be an original record in all courts and 
administrative agencies for the purpose of its admissibility in evidence. A 
facsimile, exemplification or certified copy of any such photographic copy or 
reproduction shall, for all purposes, be deemed a facsimile, exemplification or 
certified copy of the original record. 

(f) The provisions of this section with reference to the retention and 
disposition of records shall apply to any federal savings and loan association 
operating in North Carolina unless in conflict with regulations prescribed by 
its supervisory authority. (1981, c. 282, s. 3; 1983, c. 144, s. 14; 1989, c. 76, s. 
19.) 
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§ 54B-56. Examinations by Administrator; report. 


(a) If at any time the Administrator deems it prudent, it shall be his duty to 
examine and investigate everything relating to the business of a State 
association or a savings and loan holding company, and to appoint a suitable 
and competent person to make such investigation, who shall file with the 
Administrator a full report of his finding in such case, including in his report 
any violation of law or any unauthorized or unsafe practices of the association 
disclosed by his examination. 

(b) The Administrator shall furnish a copy of the report to the association 
examined and may, upon request, furnish a copy of or excerpts from the report 
to the appropriate federal regulatory authorities. 

(c) No association may willfully delay or willfully obstruct an examination 
in any fashion. Any person failing to comply with this subsection shall be guilty 
of a Class 1 misdemeanor. 

(d) No person having in his possession or control any books, accounts or 
papers of any State association shall refuse to exhibit same to the Adminis- 
trator or his agents on demand, or shall knowingly or willingly make any false 
statement in regard to the same. Any person failing to comply with this 
subsection shall be guilty of a Class 1 misdemeanor. (1981, c. 282, s. 3; 1989 
oa ca 1990), c. 806, s. 5; 1998, c. 539, ss. 4381, 482; 1994, Ex. Sess., c. 24, 
s. 14(c). 


§ 54B-57. Supervision and examination fees. 


(a) Every State association, including associations in process of voluntary 
liquidation or savings and loan holding company, shall pay into the office of the 
Administrator each July a supervisory fee. Examination fees shall be paid 
promptly upon an association’s receipt of the examination billing. The Admin- 
istrator, subject to the advice and consent of the Commission, shall, on or 
before June 1 of each year: 

(1) Determine and fix the scale of supervisory and examination fees to be 
assessed and collected during the next fiscal year; 

(2) Determine and fix the amount of the fee and set the fee collection 
schedule for the fees to be assessed to and collected from applicants to 
defray the cost of processing their charter, branch, merger, conversion, 
location change, savings and loan holding company acquisition, and 
name change applications. 

(b) All funds and revenue collected by the Division under the provisions of 
this section and the provisions of all other sections of this Chapter which 
authorize the collection of fees and other funds shall be deposited with the 
State Treasurer of North Carolina and expended under the terms of the 
Executive Budget Act, solely to defray expenses incurred by the office of the 
Administrator in carrying out its supervisory and auditing functions. 

(c) Notwithstanding any of the provisions of subsections (a) and (b) of this 
section, whenever the Administrator under the provisions of G.S. 54B-56 
appoints a suitable and competent person, other than a person employed by 
the Administrator’s office, to make an examination and investigation of the 
business of a State association, all costs and expenses relative to such 
examination and investigation shall be paid by such association. (1981, c. 282, 
S.°O, 1965, C144) 8. Lo, Loo, Cc, GOU.s. LO!) 


§ 54B-58. Prolonged audit, examination or revaluation; 
payment of costs. | 


(a) If, in the opinion of the Administrator, an examination conducted under 
the provisions of G.S. 54B-57 fails to disclose the complete financial condition 
of an association, he may in order to ascertain its complete financial condition: 
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(1) Make an extended audit or examination of the association or cause 
such an audit or examination to be made by an independent auditor; 
(2) Make an extended revaluation of any of the assets or liabilities of the 
association or cause an independent appraiser to make such revalu- 
ation. 

(b) The Administrator shall collect from the association a reasonable sum 
for actual or necessary expenses of such an audit, examination or revaluation. 

(1983 cw:282,'883 9 


§ 54B-59. Cease and desist orders. 


(a) If any person or association is engaging in, or has engaged in, any unsafe 
or unsound practice or unfair and discriminatory practice in conducting the 
association’s business, or of any other law, rule, regulation, order or condition 
imposed in writing by the Administrator, the Administrator may issue a notice 
of charges to such person or association. A notice of charges shall specify the 
acts alleged to sustain a cease and desist order, and state the time and place at 
which a hearing shall be held. A hearing before the Commission on the charges 
shall be held no earlier than seven days, and no later than 14 days after 
issuance of the notice. The charged institution is entitled to a further extension 
of seven days upon filing a request with the Administrator. The Administrator 
may also issue a notice of charges if he has reasonable grounds to believe that 
any person or association is about to engage in any unsafe or unsound business 
practice, or any violation of this Chapter, or any other law, rule, regulation or 
order. If, by a preponderance of the evidence, it is shown that any person or 
association is engaged in, or has been engaged in, or is about to engage in, any 
unsafe or unsound business practice, or unfair and discriminatory practice or 
any violation of this Chapter, or any other law, rule, regulation, or order, a 
cease and desist order shall be issued. The Commission may issue a temporary 
cease and desist order to be effective for 14 days and may be extended once for 
a period of 14 days. 

(b) If any person or State association is engaging in, has engaged in, or is 
about to engage in any unsafe or unsound practice in conducting the associa- 
tion’s business, or any violation of this Chapter or of any other law, rules, 
regulation, order, or condition imposed in writing by the Administrator, and 
the Administrator has determined that immediate corrective action is re- 
quired, the Administrator may issue a temporary cease and desist order. A 
temporary cease and desist order shall be effective immediately upon issuance 
for a period of 14 days, and may be extended once for a period of 14 days. Such 
an order shall state its duration on its face and the words, “Temporary Cease 
and Desist Order.” A hearing before the Commission shall be held within such 
time as such an order remains effective, at which time a temporary order may 
be dissolved or made permanent. (1981, c. 282, s. 3.) 


§ 54B-60. Administrator to have right of access to books 
and records of association; right to issue sub- 
poenas, administer oaths, examine witnesses. 


(a) The Administrator and his agents: 

(1) Shall have free access to all books and records of an association, or a 
service corporation thereof, that relate to its business, and the books 
and records kept by an officer, agent or employee relating to or upon 
which any record is kept; 

(2) May subpoena witnesses and administer oaths or affirmations in the 
examination of any director, officer, agent, or employee of an associa- 
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tion, or a service corporation thereof or of any other person in relation 
to its affairs, transactions and conditions; 

(3) May require the production of records, books, papers, contracts and 
other documents; and | 

(4) May order that improper entries be corrected on the books and records 
of an association. 

(b) The Administrator may issue subpoenas duces tecum. 

(c) Ifa person fails to comply with a subpoena so issued or a party or witness 
refuses to testify on any matters, a court of competent jurisdiction, on the 
application of the Administrator, shall compel compliance by proceedings for 
contempt as in the case of disobedience of the requirements of a subpoena 
issued from such court or a refusal to testify in such court. (1981, c. 282, s. 3.) 


§ 54B-61. Test appraisals of collateral for loans; expense 
paid. 


(a) The Administrator may direct the making of test appraisals of real 
estate and other collateral securing loans made by associations doing business 
in this State, employ competent appraisers, or prescribe a list from which 
competent appraisers may be selected, for the making of such appraisals by the 
Administrator, and do any and all other acts incident to the making of such test 
appraisals. 

(b) In lieu of causing such appraisals to be made, the Administrator may 
accept an appraisal caused to be made by the appropriate federal regulatory 
authority. 

(c) The expense and cost of test appraisals made pursuant to this section 
shall be defrayed by the association subjected to such test appraisals, and each 
association doing business in this State shall pay all reasonable costs and 
expenses of such test appraisals when it shall be directed. (1981, c. 282, s. 3; 
1989 (Reg. Sess., 1990), c. 806, s. 6.) 


§ 54B-62. Relationship of savings and loan associations 
with the Savings Institutions Division. 


(a) Except as provided by subsection (b) of this section, a savings and loan 
association or any director, officer, employee, or representative thereof shall 
not grant or give to the Administrator or to any employee of the Administra- 
tor’s office, or to their spouses, any loan or gratuity, directly or indirectly. 

(b) Neither the Administrator nor any person on the staff of the Savings 
Institutions Division shall: 

(1) Hold an office or position in any State association or exercise any right 
to vote on any State association matter by reason of being a member 
of the association; 

(2) Be interested, directly or indirectly in any savings and loan associa- 
tion organized under the laws of this State; or 

(3) Undertake any indebtedness, as a borrower directly or indirectly or 
endorser, surety or guarantor, or sell or otherwise dispose of any loan 
or investment to any savings and loan association organized under 
the laws of this State. 

(c) Notwithstanding subsection (b) of this section, the Administrator or any 
other person employed in or by his office may be a withdrawable account holder 
and receive earnings on such account. 4 

(d) If the Administrator or other person has any prohibited right or interest 
in a savings and loan association, either directly or indirectly, at the time of his 
appointment or employment, he shall dispose of it within 60 days after the date 
of his appointment, or employment. If the Administrator or other such person 
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is indebted as borrower directly or indirectly, or is an endorser, surety or 
guarantor on a note, at the time of his appointment or employment, he may 
continue in such capacity until such loan is paid off. 

(e) If the Administrator or any employee of the Division has a loan or other 
note acquired by a State savings bank through the secondary market, he may 
continue with the debt until such loan or note is paid off. (1981, c. 282, s. 3; 
1989" C7 G¥s. 520-"1991* co 707,80.) 


§ 54B-63. Confidential information. 


(a) The following records or information of the Commission, the Adminis- 
trator or the agent(s) of either shall be confidential and shall not be disclosed: 
(1) Information obtained or compiled in preparation of or anticipation of, 

or during an examination, audit or investigation of any association; 

(2) Information reflecting the specific collateral given by a named bor- 
rower, the specific amount of stock owned by a named stockholder, or 
specific withdrawable accounts held by a named member or customer; 

(3) Information obtained, prepared or compiled during or as a result of an 
examination, audit or investigation of any association by an agency of 
the United States, if the records would be confidential under federal 
law or regulation; 

(4) Information and reports submitted by associations to federal regula- 
tory agencies, if the records or information would be confidential 
under federal law or regulation; 

(5) Information and records regarding complaints from the public re- 
ceived by the Division which concern associations when the complaint 
would or could result in an investigation, except to the management of 
those associations; 

(6) Any other letters, reports, memoranda, recordings, charts or other 
documents or records which would disclose any information of which 
disclosure is prohibited in this subsection. 

(b) A court of competent jurisdiction may order the disclosure of specific 
information. 

(c) The information contained in an application shall be deemed to be public 
information. Disclosure shall not extend to the financial statement of the 
incorporators nor to any further information deemed by the Administrator to 
be confidential. 

(d) Nothing in this section shall prevent the exchange of information 
relating to associations and the business thereof with the representatives of 
the agencies of this State, other states, or of the United States, or with reserve 
or insuring agencies for associations. The private business and affairs of an 
individual or company shall not be disclosed by any person employed by the 
Savings Institutions Division, any member of the Commission, or by any 
person with whom information is exchanged under the authority of this 
subsection. 

(e) Any official or employee violating this section shall be liable to any 
person injured by disclosure of such confidential information for all damages 
sustained thereby. Penalties provided shall not be exclusive of other penalties. 
(1981);¢)282308.'3;,1989).¢276, .8.21,) 


§ 54B-63.1. Confidential records. 


(a) As used in this section: 
(1) “Compliance review committee” means: 
a. An audit, loan review, or compliance committee appointed by the 
board of directors of an association or any other person to the 
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extent the person acts at the direction of or reports to a compli- 
ance review committee; and 

b. Whose functions are to audit, evaluate, report, or determine 
compliance with any of the following: 
1. Loan underwriting standards; 
2. Asset quality; 
3. Financial reporting to federal or State regulatory agencies; 
4. Adherence to the association’s investment, lending, account- 

ing, ethical, and financial standards; or 

5. Compliance with federal or State statutory requirements. 

(2) “Compliance review documents” means documents prepared for or 
created by a compliance review committee. 

(3) “Loan review committee” means a person or group of persons who, on 
behalf of an association, reviews assets, including loans held by the 
association, for the purpose of assessing the credit quality of the loans 
or the loan application process, compliance with the association’s 
investment and loan policies, and compliance with applicable laws 
and regulations. 

(4) “Person” means an individual, group of individuals, board, committee, 
partnership, firm, association, corporation, or other entity. 

(b) Associations chartered under the laws of North Carolina or of the United 
States shall maintain complete records of compliance review documents, and 
the documents shall be available for examination by any federal or State 
association regulatory agency having supervisory jurisdiction. Notwithstand- 
ing Chapter 132 of the General Statutes, compliance review documents in the 
custody of an association or regulatory agency are confidential, are not open for 
public inspection, and are not discoverable or admissible in evidence in a civil 
action against an association, its directors, officers, or employees, unless the 
court finds that the interests of justice require that the documents be 
discoverable or admissible in evidence. (1995, c. 408, s. 2.) 


§ 54B-64. Civil penalties; State associations. 


(a) Except as otherwise provided in this Article, any association which is 
found to have violated any provision of this Article may be ordered to forfeit 
and pay a civil penalty of up to twenty thousand dollars ($20,000). Any 
association which is found to have violated or failed to comply with any cease 
and desist order issued under the authority of this Article may be ordered to 
forfeit or pay a civil penalty of up to twenty thousand dollars ($20,000) for each 
day that the violation or failure to comply continues. 

The clear proceeds of civil penalties provided for in this section shall be 
remitted to the Civil Penalty and Forfeiture Fund in accordance with G.S. 
115C-457.2. 

(b) To enforce the provisions of this section, the Administrator is authorized 
to assess such a penalty and to appear in a court of competent jurisdiction and 
to move the court to order payment of the penalty. Prior to the assessment of 
the penalty, a hearing shall be held by the Administrator which shall comply 
with the provisions of Article 3 of Chapter 150B of the General Statutes. 

(c) If the Administrator determines that, as a result of a violation of any 
provision of this Article, or of a failure to comply with any cease and desist 
order issued under the authority of this Article, a situation exists requiring 
immediate corrective action, the Administrator may impose the civil penalty in 
this section on the association without a prior hearing, and said penalty shall 
be effective as of the date of notice to the association. Imposition of such 
penalty may be directly appealed to the Wake County Superior Court. 

(d) Nothing in this section shall prevent anyone damaged by a State 
association from bringing a separate cause of action in a court of competent 
jurisdiction. (1981, c. 282, s. 3; 1987, c. 827, s. 1; 1998-215, s. 36.) 
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Effect of Amendments. — The 1998 
amendment, effective October 31, 1998, added 
the second paragraph of subsection (a). 


§ 54B-65. Civil penalties; directors, officers and employ- 
ees. 


(a) Any person, whether a director, officer or employee, who is found to have 
violated any provision of this Article, whether willfully or as a result of gross 
negligence, gross incompetency, or recklessness, may be ordered to forfeit and 
pay a civil penalty of up to five thousand dollars ($5 ,000) per violation. Any 
person who is found to have violated or failed to comply with any cease and 
desist order issued under the authority of this Article, may be ordered to forfeit 
and pay a civil penalty of up to five thousand dollars ($5,000) per violation for 
each day that the violation or failure to comply continues. 

The clear proceeds of civil penalties provided for in this section shall be 
remitted to the Civil Penalty and Forfeiture Fund in accordance with G.S. 
115C-457.2. 

(b) To enforce the provisions of this section, the Administrator is authorized 
to assess such a penalty and to appear in a court of competent jurisdiction and 
to move the court to order payment of the penalty. Prior to the assessment of 
the penalty, a hearing shall be held by the Administrator which shall comply 
with the provisions of Article 3 of Chapter 150B of the General Statutes. 

(c) Whenever the Administrator shall determine that an emergency exists 
which requires immediate corrective action, the Administrator, either before or 
after instituting any other action or proceeding authorized by this Article, may 
request the Attorney General to institute a civil action in a court of competent 
jurisdiction, in the name of the State upon the relation of the Administrator 
seeking injunctive relief to restrain or enjoin the violation or threatened 
violation of this Article and for such other and further relief as the court may 
deem proper. Instituting an action for injunctive relief shall not relieve any 
party to such proceedings from any civil or criminal penalty prescribed for 
violation of this Article. 

(d) Nothing in this section shall prevent anyone damaged by a director, 
officer or employee of a State association from bringing a separate cause of 
action in a court of competent jurisdiction. (1981, c. 282, s. 3; 1987, c. 827, s. 1; 
1998-215, s. 37.) 


Effect of Amendments. — The 1998 
amendment, effective October 31, 1998, added 
the second paragraph of subsection (a). 


§ 54B-66. Criminal penalties. 


(a) The provisions of this section shall in no event extend to persons who are 
found to have acted only with gross negligence, simple negligence, recklessness 
or incompetence. 

(b) In addition to any of the other penalties or remedies provided by this 
Article, the following shall be deemed to be Class 1 misdemeanors: 

(1) The willful or knowing violation of the provisions of this Article by any 
employee of the Savings Institutions Division. 

(2) The willful or knowing violation of a cease and desist order which has 
become final in that no further administrative or judicial appeal is 
available. 

(c) In addition to any of the other penalties or remedies provided by this 
Article, the willful omission, making, or concurrence in making or publishing 
a written report, exhibit, or entry in a financial statement on the books of the 
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association, which contains a material statement known to be false shall be 
deemed to be a Class 1 misdemeanor. For purposes of this section, “material” 
shall mean “so substantial and important as to influence a reasonable and 
prudent businessman or investor.” 

(d) The Administrator is authorized to enforce this section in a court of 
competent jurisdiction. (1981, c. 282, s. 3; 1989, c. 76, s. 22; 19938, c. 539, s. 433; 
1994, Ex. Sess., c. 24, s. 14(c).) 


§ 54B-67. Primary jurisdiction. 


Whenever an agency of the United States government shall defer to the 
Administrator, or notify the Administrator of pending action against an 
association chartered by this State or fail to exercise its authority over any 
State- or federally-chartered association doing business in this State, the 
Administrator shall have the authority to exercise jurisdiction over such 
association. (1981, c. 282, s. 3.) 


§ 54B-68. Supervisory control. 


(a) Whenever the Administrator determines that an association is conduct- 
ing its business in an unsafe or unsound manner or in any fashion which 
threatens the financial integrity or sound operation of the association, the 
Administrator may serve a notice of charges on the association, requiring it to 
show cause why it should not be placed under supervisory control. Such notice 
of charges shall specify the grounds for supervisory control, and set the time 
and place for a hearing. A hearing before the Commission pursuant to such 
notice shall be held within 15 days after issuance of the notice of charges, and 
Ls comply with the provisions of Article 3 of Chapter 150B of the General 

tatutes. 

(b) If, after the hearing provided above, Commission determines that 
supervisory control of the association is necessary to protect the association’s 
members, customers, stockholders or creditors, or the general public, the 
Administrator shall issue an order taking supervisory control of the associa- 
tion. An appeal may be filed in the Wake County Superior Court. 

(c) If the order taking supervisory control becomes final, the Administrator 
may appoint an agent to supervise and monitor the operations of the associa- 
tion during the period of supervisory control. During the period of supervisory 
control, the association shall act in accordance with such instructions and 
directions as may be given by the Administrator directly or through his 
supervisory agent and shall not act or fail to act except when to do so would 
violate an outstanding cease and desist order. 

(d) Within 180 days of the date the order taking supervisory control becomes 
final, the Administrator shall issue an order approving a plan for the 
termination of supervisory control. The plan may provide for: 

(1) The issuance by the association of capital stock; 

(2) The appointment of one or more officers and/or directors; 

(3) The reorganization, merger, or consolidation of the association; 

(4) The dissolution and liquidation of the association. 
The order approving the plan shall not take effect for 30 days during which 
time period an appeal may be filed in the Wake County Superior Court. 

(e) The costs incident to this proceeding shall be paid by the association, 
provided such costs are found to be reasonable. 

(f) For the purposes of this section, an order shall be deemed final if: 

(1) No appeal is filed within the specific time allowed for the appeal, or 
(2) After all judicial appeals are exhausted. (1981, c. 282, s. 3; 1987, c. 827, 
s. 1.) 
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§ 54B-69. Removal of directors, officers and employees. 


(a) If, in the Administrator’s opinion, one or more directors, officers or 
employees of any association has participated in or consented to any violation 
of this Chapter, or any other law, rule, regulation or order, or any unsafe or 
unsound business practice in the operation of any association; or any insider 
loan not specifically authorized by or pursuant to this Chapter; or any repeated 
violation of or failure to comply with any association’s bylaws, the Adminis- 
trator may serve a written notice of charges upon the director, officer or 
employee in question, and the association, stating his intent to remove said 
director, officer or employee. Such notice shall specify the conduct and place for 
the hearing before the Commission to be held. A hearing shall be held no 
earlier than 15 days and no later than 30 days after the notice of charges is 
served, and it shall comply with the provisions of Article 3 of Chapter 150B of 
the General Statutes. If, after the hearing, the Commission determines that 
the charges asserted have been proven by a preponderance of the evidence, the 
Administrator may issue an order removing the director, officer or employee in 
question. Such an order shall be effective upon issuance and may include the 
entire board of directors or all of the officers of the association. 

(b) If it is determined that any director, officer or employee of any associa- 
tion has knowingly participated in or consented to any violation of this 
Chapter, or any other law, rule, regulation or order, or engaged in any unsafe 
or unsound business practice in the operation of any association, or any 
repeated violation of or failure to comply with any association’s bylaws, and 
that as a result, a situation exists requiring immediate corrective action, the 
Administrator may issue an order temporarily removing such person or 
persons pending a hearing. Such an order shall state its duration on its face 
and the words, “Temporary Order of Removal,” and shall be effective upon 
issuance, for a period of 15 days, and may be extended once for a period of 15 
days. A hearing must be held within 10 days of the expiration of a temporary 
order, or any extension thereof, at which time a temporary order may be 
dissolved or converted to a permanent order. 

(c) Any removal pursuant to subsections (a) or (b) of this section shall be 
effective in all respects as if such removal had been made by the board of 
directors, the members or the stockholders of the association in question. 

(d) Without the prior written approval of the Administrator, no director, 
officer or employee permanently removed pursuant to this section shall be 
eligible to be elected, reelected or appointed to any position as a director, officer 
or employee of that association, nor shall such a director, officer or employee be 
eligible to be elected to or retain a position as a director, officer or employee of 
any other State association. (1981, c. 282, s. 3; 1987, c. 827, s. 1.) 


§ 54B-70. Involuntary liquidation. 


(a) The Administrator with prior approval of the Commission may take 
custody of the books, records and assets of every kind and character of any 
association organized and operated under the provisions of this Chapter for 
any of the purposes hereinafter enumerated, if it reasonably appears from 
examinations or from reports made to the Administrator that: 

(1) The directors, officers, or liquidators have neglected, failed or refused 
to take such action which the Administrator may deem necessary for 
the protection of the association, or have impeded or obstructed an 
examination; or 

(2) The withdrawable capital of the association is impaired to the extent 
that the realizable value of its assets is insufficient to pay in full its 
creditors and holders of withdrawable accounts; or its liquidity fund 
or general reserve account is impaired; or 
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(3) The business of the association is being conducted in a fraudulent, 
illegal or unsafe manner, or that the association is in an unsafe or 
unsound condition to transact business; (any association which, 
except as authorized in writing by the Administrator, fails to make 
full payment of any withdrawal when due is in an unsafe or unsound 
condition to transact business, notwithstanding such provisions of the 
certificate of incorporation or such statutes or regulations with 
respect to payment of withdrawals in event an association does not 
pay all withdrawals in full); or 

(4) The officers, directors, or employees have assumed duties or performed 
acts in excess of those authorized by statute or regulation or charter, 
or without supplying the required bond; or, 

(5) The association has experienced a substantial dissipation of assets or 
earnings due to any violation or violations of statute or regulation, or 
due to any unsafe or unsound practice or practices; or 

(6) The association is insolvent, or is in imminent danger of insolvency or 
has suspended its ordinary business transactions due to insufficient 
funds; or 

(7) The association is unable to continue operations. 

(b) Unless the Administrator finds that such an emergency exists which 
may result in loss to members, withdrawable account holders, stockholders, or 
creditors, and which requires that he take custody immediately, he shall first 
give written notice to the directors and officers specifying the conditions 
criticized and allowing a reasonable time in which corrections may be made 
before a receiver shall be appointed as outlined in subsection (d) below. 

(c) The purposes for which the Administrator may take custody of an 
association include examination or further examination; conservation of its 
assets; restoration of impaired capital; the making of any reasonable or 
equitable adjustment deemed necessary by the Administrator under any plan 
of reorganization. 

(d) Ifthe Administrator after taking custody of an association, finds that one 
or more of the reasons for having taken custody continue to exist through the 
period of his custody, with little or no likelihood of amelioration of the 
situation, then he shall appoint as receiver or co-receiver any qualified person, 
firm or corporation for the purpose of liquidation of the association, which 
receiver shall furnish bond in form, amount and with surety as the Adminis- 
trator may require. The Administrator may appoint the association’s with- 
drawable account insurance corporation or its nominee as the receiver, and 
such insuring corporation shall be permitted to serve without posting bond. 

(e) In the event the Administrator appoints a receiver for an association, he 
shall mail a certified copy of the appointment order by certified mail to the 
address of the association as it shall appear on the records of the Division, and 
to any previous receiver or other legal custodian of the association, and to any 
court or other authority to which such previous receiver or other legal 
custodian is subject. Notice of such appointment shall be published in a 
newspaper of general circulation in the county where such association has its 
principal office. 

(f) Whenever a receiver for an association is appointed pursuant to subsec- 
tion (d) above the association may within 30 days thereafter bring an action in 
the Superior Court of Wake County, for an order requiring the Administrator 
to remove such receiver. 

(g) The duly appointed and qualified receiver shall take possession promptly 
of the association for which he or it has been so appointed, in accordance with 
the terms of such appointment, by service of a certified copy of the Adminis- 
trator’s appointment order upon the association at its principal office through 
the officer or employee who is present and appears to be in charge. Immedi- 
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ately upon taking possession of the association, the receiver shall take 
possession and title to books, records and assets of every description of such 
association. The receiver, by operation of law and without any conveyance or 
other instrument, act or deed, shall succeed to all the rights, titles, powers and 
privileges of the association, its members or stockholders, holders of withdraw- 
able accounts, its officers and directors or any of them; and to the titles to the 
books, records and assets of every description of any previous receiver or other 
legal custodian of such association. Such members, stockholders, holders of 
withdrawable accounts, officers or directors, or any of them, shall not there- 
after, except as hereinafter expressly provided, have or exercise any such 
rights, powers or privileges or act in connection with any assets or property of 
any nature of the association in receivership: Provided however, that any 
officer, director, member, stockholder, withdrawable account holder, or bor- 
rower of such association shall have the right to communicate with the 
Administrator with respect to such receivership. The Administrator, with the 
approval of the Commission, may at any time, direct the receiver to return the 
association to its previous or a newly constituted management. The Adminis- 
trator may provide for a meeting or meetings of the members or stockholders 
for any purpose, including, without any limitation on the generality of the 
foregoing, the election of directors or an increase in the number of directors, or 
both, or the election of an entire new board of directors; and may provide for a 
meeting or meetings of the directors for any purpose including, without any 
limitation on the generality of the foregoing, the filling of vacancies on the 
board, the removal of officers and the election of new officers, or for any of such 
purposes. Any such meeting of members or stockholders, or of directors, shall 
be supervised or conducted by a representative of the Administrator. 

(h) A duly appointed and qualified receiver shall have power and authority 
to: 

(1) Demand, sue for, collect, receive and take into his possession all the 
goods and chattels, rights and credits, moneys and effects, lands and 
tenements, books, papers, choses in action, bills, notes, and property 
of every description of the association; 

(2) Foreclose mortgages, deeds of trust, and other liens executed to the 
association to the extent the association would have had such right; 

(3) Institute suits for the recovery of any estate, property, damages, or 
demands existing in favor of the association, and he shall, upon his 
own application, be substituted as party plaintiff in the place of the 
association in any suit or proceeding pending at the time of his 
appointment; 

(4) Sell, convey, and assign all the property rights and interest owned by 
the association; 

(5) Appoint agents to serve at his pleasure; 

(6) Examine and investigate papers and persons, and pass on claims as 
provided in the regulations as prescribed by the Administrator; 

(7) Make and carry out agreements with the insuring corporation or with 
any other financial institution for the payment or assumption of the 
association liabilities, in whole or in part, and to sell, convey, transfer, 
pledge, or assign assets as security or otherwise and to make guar- 
antees in connection therewith; and 

(8) Perform all other acts which might be done by the employees, officers 
and directors. 

Such powers shall be continued in effect until liquidation and dissolution or 
until return of the association to its prior or newly constituted management. 
(i) A receiver may at any time during the receivership and prior to final 
liquidation be removed and a replacement appointed by the Administrator. 
(j) The Administrator may determine that such liquidation proceedings 
should be discontinued. He shall then remove the receiver and restore all the 
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rights, powers, and privileges of its members and stockholders, customers, 
employees, officers and directors, or restore such rights, powers, and privileges 
to its members, stockholders and customers, and grant such rights, powers and 
privileges to a newly constituted management, all as of the time of such 
restoration of the association to its management unless another time for such 
restoration shall be specified by the Administrator. The return of an associa- 
tion to its management or to a newly constituted management from the 
possession of a receiver shall, by operation of law and without any conveyance 
or other instrument, act or deed, vest in such association the title to all 
property held by the receiver in his capacity as receiver for such association. 

(k) A receiver may also be appointed under the authority of G.S. 1-502. No 
judge or court, however, shall appoint a receiver for any State association 
unless five days’ advance notice of the motion, petition or application for 
appointment of a receiver shall have been given to such association and to the 
Administrator. 

(1) Following the appointment of a receiver, the Administrator shall request 
the Attorney General to institute an action in the name of the Administrator in 
the superior court against the association for the orderly liquidation and 
dissolution of the association, and for an injunction to restrain the officers, 
directors and employees from continuing the operation of the association. 

(m) Claims against a State association in receivership shall have the 
following order of priority for payment: 

(1) Costs, expenses and debts of the association incurred on or after the 
date of the appointment of the receiver, including compensation for 
the receiver; | 

(2) Claims of holders of special purpose or thrift accounts; 

(3) Claims of holders of withdrawable accounts; 

(4) Claims of general creditors; 

(5) Claims of stockholders of a stock association; 

(6) All remaining assets to members and stockholders in an amount 
proportionate to their holdings as of the date of the appointment of the 
receiver. 

(n) All claims of each class described within subsection (m) above shall be 
paid in full so long as sufficient assets remain. Members of the class for which 
the receiver cannot make payment in full because assets will be depleted 
during payment to such class shall be paid an amount proportionate to their 
total claims. 

(0) The Administrator shall have the authority to direct the payment of 
claims for which no provision is herein made, and may direct the payment of 
claims within a class. The Administrator shall have the authority to promul- 
gate rules and regulations governing the payment of claims by an association 
in receivership. 

(p) When all assets of the association have been fully liquidated, and all 
claims and expenses have been paid or settled, and the receiver shall 
recommend a final distribution, the dissolution of the association in receiver- 
ship shall be accomplished in the following manner: 

(1) The receiver shall file with the Administrator a detailed report, in a 
form to be prescribed by the Administrator, of his acts and proposed 
final distribution, and dissolution. 

(2) Upon the Administrator’s approval of the final report of the receiver, 
the receiver shall provide such notice and thereafter shall make such 
final distribution, in such manner as the Administrator may direct. 

(3) When a final distribution has been made except as to any unclaimed 
funds, the receiver shall deposit such unclaimed funds with the 
Administrator and shall deliver to the Administrator all books and 
records of the dissolved association. 
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(4) Upon completion of the foregoing procedure, and upon the joint 
petition of the Administrator and receiver to the superior court, the 
court may find that the association should be dissolved, and following 
such publication of notice of dissolution as the court may direct, the 
court may enter a decree of final resolution and the association shall 
thereby be dissolved. 

(5) Upon final dissolution of the association in receivership or at such time 
as the receiver shall be otherwise relieved of his duties, the Admin- 
istrator shall cause an audit to be conducted, during which the 
receiver shall be available to assist in such. The accounts of the 
receiver shall then be ruled upon by the Administrator and Commis- 
sion and if approved, the receiver shall thereupon be given a final and 
complete discharge and release. (1981, c. 282, s. 3; 1987, c. 237, s. 4.) 


§ 54B-71. Judicial review. 


Any person or State association against whom a cease and desist order is 
issued or a fine is imposed may have such order or fine reviewed by a court of 
competent jurisdiction. Except as otherwise provided, an appeal may be made 
only within 30 days of the issuance of the order or the imposition of the fine, 
whichever is later. (1981, c. 282, s. 3.) 


§ 54B-72. Indemnity. 


No person who is fined or penalized for a violation of any criminal provision 
of this Article shall be reimbursed or indemnified in any fashion by the 
association for such fine or penalty. (1981, c. 282, s. 3.) 


§ 54B-73. Cumulative penalties. 


All penalties, fines, and remedies provided by this Article shall be cumula- 
tive. (1981, c. 282, s. 3 


§ 54B-74. Annual license fees. 


All State associations shall pay an annual license fee set by the Adminis- 
trator, subject to the advice and consent of the Commission. Such license fee 
shall be used to defray the expenses incurred by the Division in supervising 
State associations. The Administrator may license each State association upon 
receipt of the license fee and filing of an application in such form as the 
Administrator may prescribe. (1981, c. 282, s. 3; 1985, c. 659, s. 11.) 


§ 54B-75. Statement; fees. 


Every State association shall file in the office of the Administrator, on or 
before the first day of February in each year, in such form as the Administrator 
shall prescribe, a statement of the business standing and financial condition of 
such association on the preceding 31st day of December. This statement shall 
be signed and sworn to by the secretary or other officer duly authorized by the 
board of directors of the association before a notary public. The statement shall 
be accompanied by a filing fee set by the Administrator, subject to the advice 
and consent of the Commission. The filing fees shall be used to defray the 
expenses incurred by the Division in supervising State associations. (1981, c. 
202, 8.35 1985) Co'609 Sr 1998 e165. 821%) 


§ 54B-76. Statement examined, approved, and published. 


It shall be the duty of the Administrator to receive and thoroughly examine 
each annual statement required by G.S. 54B-75, and if made in compliance 
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with the requirements thereof, each State association shall at its own expense, 
publish an abstract of the same in a newspaper having general circulation 
within each market area of the association as selected by the managing officer. 
A9S8isen282istanhooss enlhsrisi2e 


§ 54B-77. Certain powers granted to State associations. 


(a) In addition to the powers granted under this Chapter, any savings and 
loan association incorporated or operated under the provisions of this Chapter 
is herein authorized to: 

(1) Establish off the premises of any principal office or branch a customer 
communications terminal, point-of-sale terminal, automated teller 
machine, automated or other direct or remote information-processing 
device or machine, whether manned or unmanned, through or by 
means of which funds or information relating to any financial service 
or transaction rendered to the public is stored and transmitted, 
instantaneously or otherwise to or from an association terminal or 
terminals controlled or used by or with other parties; and the 
establishment and use of such a device or machine shall not be 
deemed to constitute a branch office and the capital requirements and 
standards for approval of a branch office as set forth in the statutes 
and regulations, shall not be applicable to the establishment of any 
such off-premises terminal, device or machine; and associations may 
through mutual consent share on-premises unmanned automated 
teller machines and cash dispensers. The Administrator may pre- 
scribe rules and regulations with regard to the application for per- 
mission for use, maintenance and supervision of said terminals, 
devices and machines; 

(2) Subject to such regulations as the Administrator may prescribe, a 
state-chartered association is authorized to issue credit cards, extend 
credit in connection therewith, and otherwise engage in or participate 
in credit card operations; 

(3) Subject to-such regulations as the Administrator may prescribe, a 
state-chartered association may act as a trustee, executor, adminis- 
trator, guardian or in any other fiduciary capacity permitted for 
federal savings and loan associations; 

(4)a. In accordance with rules and regulations issued by the Administra- 
tor, mutual capital certificates may be issued by state-chartered 
associations and sold directly to subscribers or through under- 
writers, and such certificates shall constitute part of the general 
reserve and net worth of the issuing association. The Adminis- 
trator, in the rules and regulations relating to the issuance and 
sale of mutual capital certificates, shall provide that such certif- 
icates: 

1. Shall be subordinate to all savings accounts, savings certifi- 
cates, and debt obligations; 

2. Shall constitute a claim in liquidation on the general reserves, 
surplus and undivided profits of the association remaining 
after the payment of all savings accounts, savings certifi- 
cates, and debt obligations; 

3. Shall be entitled to the payment of dividends; and 

4. May have a fixed or variable dividend rate. 

b. The Administrator shall provide in the rules and regulations for 
charging losses to the mutual capital certificate, reserves, and 
other net worth accounts. 

(b) To such extent as the Administrator may authorize by regulation or 
advice in writing, a State association may issue notes, bonds, debentures, or 


802 


§54B-78 ART. 5. CORPORATE ADMINISTRATION $54B-101 


other obligations or securities. (1981, c. 282, s. 3; 1983, c. 144, s. 16; 1989 (Reg. 
Sess., 1990), c. 806, s. 7.) 


§ 54B-78. Prohibited practices. 


Any person or association who shall engage in any of the following acts or 
practices shall be guilty of a Class 1 misdemeanor: 

(1) Defamation: Making, publishing, disseminating, or circulating, di- 
rectly or indirectly, or aiding, abetting, or encouraging the making, 
publishing, disseminating, or circulating of any oral, written, or 
printed statement which is false regarding the financial condition of 
any association. 

(2) False information and advertising: Making, publishing, disseminat- 
ing, or circulating or causing, directly or indirectly, to be made 
published, disseminated, circulated, or otherwise placed before the 
public in any publication, media, notice, pamphlet, letter, poster, or 
any other way, an advertisement, announcement, or statement con- 
taining any assertion, representation, or statement with respect to 
the savings and loan business or with respect to any person in the 
conduct of the savings and loan business which is untrue, deceptive, 
or misleading. (1985, c. 659, s. 138; 1993, c. 539, s. 484; 1994, Ex. Sess., 
6:24) 's..14(e):) 


§§ 54B-79 through 54B-99: Reserved for future codification purposes. 


ARTICLE 5. 


Corporate Administration. 


§ 54B-100. Membership of a mutual association. 


The membership of a mutual association organized or operated under the 
provisions of this Chapter shall consist of: 
(1) Those who hold withdrawable accounts in an association; and 
(2) Those who borrow funds and those who become obligated on a loan 
from the association, for such time as the loan remains unpaid and the 
borrower remains liable to the association for the payment thereof. 
Any person in his own right, or in a trust or other fiduciary capacity, or any 
partnership, association, corporation, political subdivision or public or govern- 
mental unit or entity may become a member of a mutual association. Members 
shall be possessed of such voting rights and such other rights as are provided 
by an association’s certificate of incorporation and bylaws as approved by the 
Administrator. Members are the owners of a mutual association. (1981, c. 282, 
s. 3.) 


§ 54B-101. Directors. 


(a) The directors of a mutual association shall be elected by the members at 
an annual meeting, held pursuant to the terms of G.S. 54B-106, for such terms 
as the bylaws of the association may provide. Directors’ terms may be classified 
in the certificate of incorporation. Voting for directors by withdrawable account 
holders shall be weighted according to the total amount of withdrawable 
accounts held by such members, subject to any maximum number of votes per 
member which an association may choose to prescribe in the bylaws of the 
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association. Such requirements shall be fully prescribed in a detailed manner 
in the bylaws of the association. 

(b) The directors of a stock association shall be elected by the stockholders 
at an annual meeting, held pursuant to the terms of G.S. 54B-106, for such 
terms as the bylaws of the association may provide. Directors’ terms may be 
classified in the certificate of incorporation. 

(c) Every State association shall have no less than five directors. (1981, c. 
282, Seo 1O8o) Go L441 Fs LOOK c.7 Ov Sty4, ) 


§ 54B-102. Employment policies. 


Employment policies appropriate for the transaction of the business of a 
State association may be set forth in the bylaws or established by resolution of 
the board of directors. (1981, c. 282, s. 3; 1981 (Reg. Sess., 1982), c. 1238, s. 22.) 


§ 54B-103. Duties and liabilities of officers and directors 
to their associations. 


Officers and directors of a State association shall act in a fiduciary capacity 
towards the association and its members or stockholders. They shall discharge 
duties of their respective positions in good faith, and with that diligence and 
care which ordinarily prudent men would exercise under similar circum- 
stances in like positions. (1981, c. 282, s. 3.) 


§ 54B-104. Conflicts of interest. 


Each director, officer and employee of a State association has a fundamental 
duty to avoid placing himself in a position which creates, or which leads to or 
could lead to a conflict of interest or appearance of a conflict of interest having 
adverse effects on the interests of members, customers or stockholders of the 
association, the soundness of the association, and the provision of economical 
home financing for this State. (1981, c. 282, s. 3.) 


§ 54B-105. Voting rights. 


Voting rights in the affairs of a State association may be exercised by 
members and stockholders by voting either in person or by proxy. The 
Administrator shall promulgate rules and regulations governing forms of 
proxies, holders of proxies and proxy solicitation. (1981, c. 282, s. 3.) 


§ 54B-106. Annual meetings; notice required. 


(a) Each association shall hold an annual meeting of its members or 
stockholders. The annual meeting shall be held at a time and place as shall be 
provided in the bylaws or determined by the board of directors. 

(b) The board of directors of a mutual association shall cause to be published 
once a week for two weeks preceding such meeting, in a newspaper of general 
circulation published in the county where such association has its principal 
office, a notice of the meeting, signed by the association’s secretary, and stating 
the time and place where it is to be held. In addition to the foregoing notice, 
each association shall disseminate additional notice of any annual meeting by 
notice made available to all members entering the premises of any office or 
branch of the association in the regular course of business by posting therein, 
in full view of the public and such members, one or more conspicuous signs or 
placards announcing the pending meeting, the time, date and place of the 
meeting and the availability of additional information. Printed matter shall be 
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freely available to said members containing any information as may be 
prescribed in rules and regulations issued by the Administrator. Such addi- 
tional notice shall be given at any time within the period of 60 days prior to and 
14 days prior to the meeting and shall continue through the time of the 
meeting. 

(c) The board of directors of a stock association shall cause a written or 
printed notice signed by the association’s secretary, and stating the time and 
place of the annual meeting to be delivered not less than 10 days nor more than 
50 days before the date of the meeting, either personally or by mail to each 
stockholder of record entitled to vote at the meeting. If mailed, such notice 
shall be deemed to be delivered when deposited in the United States postal 
service addressed to the stockholder at his address as it appears on the record 
of stockholders of the corporation, with postage thereon prepaid. (1981, c. 282, 
s. 3.) 


§ 54B-107. Special meetings; notice required. 


(a) Special meetings of members or stockholders of an association may be 
called by the president or the board of directors or by such other officers or 
persons as may be provided for in the charter or bylaws of the association. 

(b) Notice of any special meeting of members or stockholders shall be given 
in the same manner as provided for annual meetings under G.S. 54B-106. 
(LOS kc. 282.45033) 


§ 54B-108. Quorum. 


Unless otherwise provided in the association’s charter or bylaws, 50 holders 
of withdrawable accounts in a mutual association or 50 stockholders or a 
majority of shares eligible to vote in a stock association, present in person or 
represented by proxy, shall constitute a quorum at any annual or special 
meeting. (1981, c. 282, s. 3.) 


§ 54B-109. Indemnification. 


(a) An association shall maintain a blanket indemnity bond of at least a 
minimum amount as prescribed by the Administrator. 

(b) An association which employs collection agents, who for any reason are 
not covered by the bond as hereinabove required, shall provide for the bonding 
of each such agent in an amount equal to at least twice the average monthly 
collections of such agent. Such agents shall be required to make settlement 
with the association at least once monthly. No such coverage by bond will be 
required of any agent which is a federally insured depository institution. The 
amount and form of such bonds and the sufficiency of the surety thereon shall 
be approved by the board of directors and the Administrator before such is 
valid. All such bonds shall provide that a cancellation thereof either by the 
surety or by the insured shall not become effective unless and until 30 days’ 
notice in writing shall have been given to the Administrator. 

(c) The Administrator may require every member of the board of directors, 
officer or employee of an association who shall knowingly make, approve, 
participate in, or assent to, or who knowingly shall permit any of the officers or 
agents of the association to make investments not authorized by this Chapter, 
to deposit with the association an indemnity bond, insurance or collateral of a 
kind and amount sufficient to indemnify the association against damage which 
the association or its members or stockholders sustain in consequence of such 
unauthorized investment. 

(d) The amount considered sufficient to indemnify the association shall, in 
the case of an unauthorized loan, be the difference between the book value of 
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the loan and the amount that could legally have been made under the 
provisions of this Chapter. The amount considered sufficient to indemnify the 
association shall, in the case of an unauthorized other investment, be the 
difference between the book value and the market value of the investment at 
the time when the Administrator makes his determination that such invest- 
ment is unauthorized. Whenever an unauthorized investment has been sold or 
disposed of without recourse, the Administrator shall release such part of the 
indemnity as remains after deducting any loss, which amount shall be retained 
by the association. Whenever the balance of an unauthorized loan has been 
reduced to an amount which would permit such loan to be made in compliance 
with the provisions of this Chapter, the indemnity shall be released. The 
Administrator, in making such determination may require an independent 
appraisal of the security. 

(e) The Administrator shall cause to be examined annually all such bonds 
and pass on their sufficiency and either the board of directors or the Admin- 
istrator may require new or additional bonds at any time. 

(f) The Administrator is empowered to promulgate rules and regulations 
with respect to litigation expenses and other indemnity matters. (1981, c. 282, 
s. 3; 1989 (Reg. Sess., 1990), c. 806, s. 8.) 


§ 54B-110. Days and hours of operation. 


Any association may operate on such days and during such hours, and may 
observe such holidays, as the association’s board of directors shall designate. 
(1987, c. 858, s. 3; 1995 (Reg. Sess., 1996), c. 556, s. 3.) 


§§ 54B-111 through 54B-120: Reserved for future codification pur- 


poses. 


ARTICLE 6. 
Withdrawable Accounts. 


§ 54B-121. Creation of withdrawable accounts. 


(a) Every State association shall be authorized to raise capital through the 
solicitation of investments from any person, natural or corporate, except as 
restricted or limited by law, or by such regulations as the Administrator may 

rescribe. 
‘ (b) Such funds obtained through the solicitation of investments shall be held 
by an association in accounts designated generally as withdrawable accounts. 

(c) An association may establish as many classes of withdrawable accounts 
as may be provided for in its certificate of incorporation or bylaws, subject to 
such regulations and limitations as the Administrator may prescribe. 

(1) At least one class of withdrawable accounts shall be established by 
which the holder, upon notice to the association, shall be able to 
withdraw the entire balance of such account without any penalty. The 
required period of notice, not to exceed 30 days, shall be determined 
by the board of directors of each association. 

(2) For any additional classes of withdrawable accounts that may be 
established, the board may require a fixed minimum amount of money 
and a fixed minimum term, at the end of which, the account holder, 
without any notice on his part, shall be entitled to payment of the final 
balance of the funds in such account. Such minimum amount and 
minimum term and the rate of dividends on withdrawable accounts 
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shall be agreed upon prior to the transfer to the association of any 
funds by the account Haldia and shall be evidenced by an executed 
contract. 

a. An association may impose a penalty upon the holder of such 
account to be assessed at the time of any withdrawal from the 
account prior to the date of termination of the minimum term for 
which the account holder contracted. 

b. An association may require that the holder of such an account 
provide the association with not less than 30 days’ notice of an 
intended withdrawal prior to the date of the termination of the 
account contract. 

c. When the date of termination of such an account is passed and the 
account is mature and payable, all payments thereon by the 
holder and all dividends on withdrawable account credits thereto 
by the association shall cease. However, if the holder shall notify 
the association, prior to the termination date of the account, that 
he wishes to extend the life of the account, the association shall 
renew the account and continue to accept payments and/or make 
dividends on withdrawable account credits or cancel the account 
as provided under the original contract. 

d. Unless the association receives notification within the proper time 
period and renews the account, then upon the date of termina- 
tion, it shall either pay to the holder of the account the final value 
thereof, or mail a notice to the holder at his last address as it 
appears on the records of the association to the effect that he is 
entitled to receive payment for the account. 

e. If the association does not make payment to the holder of the 
account upon the date of termination and instead mails a notice 
to him as provided in paragraph d above, then until such time as 
the holder is paid, the account shall earn dividends on withdraw- 
able accounts at a rate not less than the rate which the associa- 
tion is paying on its account or accounts established under 
subdivision (1) above, unless provided otherwise by the account 
contract. 

f. Whenever an association has funds in an amount insufficient to 
make immediate payment upon the date of termination of an 
account, or upon an application for withdrawal, the maturity 
shall be paid in accordance with the provisions of G.S. 54B-124. 
Whenever such a situation arises, dividends on withdrawable 
accounts shall be credited to the account at a rate not less than 
the rate provided for in the account contract. 

(3) An association may establish demand deposit accounts as a class of 
withdrawable accounts. The association shall not permit any over- 
draft, including an intraday overdraft, on behalf of an affiliate or incur 
any overdraft in the association’s account at a federal reserve bank or 
federal home loan bank on behalf of an affiliate. (1981, c. 282, s. 3; 
1981 (Reg. Sess., 1982), c. 1238, s. 12; 1989 (Reg. Sess., 1990), c. 806, 
s. 9.) 


§ 54B-122. Additional requirements. 


Withdrawable accounts shall be: 

(1) Withdrawable upon demand, subject to the requisite advance notice to 
the association by the holder, as listed in G.S. 54B-121(c)(2)b and by 
such regulations as the Administrator may prescribe; 

(2) Entitled to dividends as provided herein or in such regulations as the 
Administrator may prescribe; 
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(3) Evidenced by an executed contract setting forth any special terms and 
provisions applicable to the account and the conditions upon which 
withdrawal may be made. The form of such contract shall be subject 
to the prior approval of the Administrator and shall be held by the 
association as part of its records pertaining to the account. (1981, c. 
282, s. 3; 1981 (Reg. Sess., 1982), c. 1238, s. 138.) 


§ 54B-123. Dividends on withdrawable accounts. 


(a) An association shall compute and pay dividends on withdrawable 
accounts in accordance with such terms and conditions as are herein pre- 
scribed, and subject to additional limitation and restrictions as shall be set 
forth in its bylaws, or certificate of incorporation and resolutions of its board of 
directors. 

(b) Notwithstanding any other provisions of the General Statutes, savings 
and loan associations shall not be limited in the amount of dividends they may 
pay on withdrawable accounts. The Administrator shall have the authority to 
insure that no association pays dividends on withdrawable accounts inconsis- 
tent with the association’s continued solvency, and safe and proper operation. 
(1981, c...282,18 de) | 


§ 54B-124. Withdrawals from withdrawable accounts. 


(a) A withdrawable account holder may at any time make written applica- 
tion for withdrawal of all or any part of the withdrawal value thereof except to 
the extent the same may be pledged as security for a loan, as recorded by the 
association. The association shall number, date, and file every unpaid with- 
drawal application in the order of actual receipt. 

(b) An association shall pay the total amount of the withdrawal value of a 
withdrawable account upon application from the holder of the account, except 
as otherwise provided in this section. Payment shall be made in full, without 
exception, to holders of withdrawable accounts whose withdrawable account 
totals one hundred dollars ($100.00) or less. : 

(c) If an association has funds in the treasury and from current receipts in 
an amount insufficient to pay all long term withdrawable accounts which are 
mature and due and all applications for withdrawal, then within seven days 
after such accounts mature or payment is due, the board of directors of such 
association shall provide by resolution: : a: ae 

(1) Astatement of the amount of money available in each calendar month 
to pay maturities and withdrawals, in accordance with safe and 
required operating procedures; provided, that after making provision 
for expenses, debts, obligations and cash dividends on withdrawable 
accounts, not less than one hundred percent (100%) of the remainder 
of cash treasury funds and current receipts shall be made available for 
the payment of outstanding applications for withdrawal and 
maturities; 

(2) A list of matured withdrawable accounts in order of their maturity, 
and if in the same series, in order of issuance within such series; and 
a list of applications for withdrawal in order of actual receipt; — 

(3) For a maximum sum, set by the Administrator which shall be paid to 
any one holder of a withdrawable account, for which a maturity or an 
application for withdrawal has not been paid, in any one month; and 
if the maturity or withdrawal due shall exceed the sum so fixed, then 
the holder shall be paid such sum in his turn according to the due date 
of the maturity or the filing date of the application; and his application 
shall be deemed refiled for payment in order in the next month; and 
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such limited payment shall be made on a fixed date in each month for 
so long as any application or maturity remains unpaid. 

(d) Awithdrawable account pledged by the holder as sole security or partial 
security for a loan shall be subject to the withdrawal provisions of this section, 
but an application for withdrawal from such account shall be paid only if the 
resulting balance in such account would equal or exceed the outstanding loan 
balance, or portion thereof, secured by the withdrawable account. However, 
withdrawal of any additional amount from the account may be permitted, 
provided that such payment of such withdrawal application shall be applied 
first to the outstanding balance of the loan. 

(e) The contents of a withdrawable account may be accepted by an associ- 
ation in payment or partial payment for any real property or other assets 
owned by the association and being sold. 

(f) The holder of a withdrawable account which is mature and payable or for 
which application for withdrawal has been made does not become a creditor of 
the association merely by reason of such payment due to him. 

(g) Any such resolution adopted by an association’s board of directors 
pursuant to this section shall be submitted to the Administrator for his 
approval or rejection. If he finds such to be fair to all affected parties, he shall 
approve it. If he determines otherwise, such resolution shall be rejected and 
the association shall not implement any of its provisions. The Administrator 
shall issue his findings within 10 days after receipt of the resolution. 

(h) The membership in a mutual association of a withdrawable account 
holder who has filed an application for withdrawal or whose account is mature 
and due shall remain unimpaired for so long as any withdrawal value remains 
to his credit upon the books of the association. 

(i) An association may not obligate itself to pay maturities and withdrawals 
under any provisions other than the ones set forth in this section without prior 
approval of the Administrator. (1981, c. 282, s. 3.) 


§ 54B-125. Emergency limitations. 


The Administrator, with the approval of the Governor, may impose a 
limitation upon the amounts withdrawable or payable from withdrawable 
accounts of State associations during any specifically defined period when such 
limitation is in the public interest and welfare. (1981, c. 282, s. 3.) 


§ 54B-126. Forced retirement of withdrawable accounts. 


(a) At any time that funds may be on hand and available for such a purpose, 
and the bylaws of an association and withdrawable account contracts so 
provide, an association shall have the authority and right to redeem all or any 
portion of its withdrawable accounts which have not been pledged as security 
for loans by forcing the retirement thereof. The number of and total amount of 
such withdrawable accounts to be retired by an association shall be deter- 
mined by the board of directors. 

(b) An association shall give notice by certified mail to the last address of 
each holder of an affected withdrawable account of at least 30 days. The 
redemption price of withdrawable accounts so retired shall be the full with- 
drawal value of the account, as determined on the last dividend date, plus all 
dividends on withdrawable accounts credited or paid as of the effective 
retirement date. Dividends shall continue to accrue and be paid or credited by 
the association to the withdrawable accounts to be retired up to and including 
the effective retirement date. 

(c) If the required notice has been properly given, and if on the effective 
retirement date the funds necessary for payment have been set aside so as to 
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be available, and shall continue to be available therefor, dividends on those 
withdrawable accounts called for forced retirement shall cease to accrue after 
the effective retirement date. All rights with respect to such account shall, 
after the effective retirement date, terminate, except only the right of the 
holder of the retired withdrawable account to receive the full redemption price. 

(d) No association may redeem withdrawable accounts by forced retirement 
whenever it has on file applications for withdrawal, or maturities which have 
not yet been acted upon and paid. No association may redeem withdrawable 
accounts by forced retirement until the maturity of any fixed minimum term 
which may be required for the class of withdrawable accounts to be retired. 
(1981, 66282,0s. 3.) 


§ 54B-127. Negotiable orders of withdrawal. 


Notwithstanding any other provisions of law, the Administrator shall by 
regulation, authorize associations to accept deposits to withdrawable accounts 
which may be withdrawn or transferred on or by negotiable or transferable 
order or authorization to the association. (1981, c. 282, s. 3.) 


§ 54B-128. Option on nonnegotiable orders of withdrawal. 


Notwithstanding any other provisions of law, the Administrator may by 
regulation authorize State associations to establish nonnegotiable orders or 
authorizations of withdrawal. (1981, c. 282, s. 3.) 


§ 54B-129. Joint accounts. 


(a) Any two or more persons may open or hold a withdrawable account or 
accounts. The withdrawable account and any balance thereof shall be held by 
them as joint tenants, with or without right of survivorship, as the contract 
shall provide; the account may also be held pursuant to G.S. 41-2.1 and have 
incidents set forth in that section, provided, however, if the account is held 
pursuant to G.S. 41-2.1 the contract shall set forth that fact as well. Unless the 
persons establishing the account have agreed with the association that 
withdrawals require more than one signature, payment by the association to, 
or on the order of, any persons holding an account authorized by this section 
shall be a total discharge of the association’s obligation as to the amount so 
paid. Funds in a joint account established with right of survivorship shall 
belong to the surviving joint tenant or tenants upon the death of a joint tenant, 
and the funds shall be subject only to the personal representative's right of 
collection as set forth in G.S. 28A-15-10(a)(3), or as provided in G.S. 41-2.1 if 
the account is established pursuant to the provisions of that section. Payment 
by the association of funds in the joint account to a surviving joint tenant or 
tenants shall terminate the personal representative’s authority under G.S. 
28A-15-10(a)(3) to collect against the association for the funds so paid, but the 
personal representative’s authority to collect such funds from the surviving 
joint tenant or tenants is not terminated. A pledge of such account by any 
holder or holders shall, unless otherwise specifically agreed upon, be a valid 
pledge and transfer of such account, or of the amount so pledged, and shall not 
operate to sever or terminate the joint ownership of all or any part of the 
account. Persons establishing an account under this section shall sign a 
statement showing their election of the right of survivorship in the account, 
and containing language set forth in a conspicuous manner and substantially 
similar to the following: 
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“SAVINGS AND LOAN (or name of institution) 
JOINT ACCOUNT WITH RIGHT OF SURVIVORSHIP 
G.S. 54B-129 


We understand that by establishing a joint account under the provisions of 
North Carolina General Statute 54B-129 that: 

1. The savings and loan association (or name of institution) may pay the 
money in the account to, or on the order of, any person named in the 
account unless we have agreed with the association that withdrawals 
require more than one signature; and 

2. Upon the death of one joint owner the money remaining in the account 
will belong to the surviving joint owners and will not pass by 
inheritance to the heirs of the deceased joint owner or be controlled by 
the deceased joint owner’s will. 

We DO elect to create the right of survivorship in this account. 


” 


(al) This section shall not be deemed exclusive. Deposit accounts not 
conforming to this section shall be governed by other applicable provisions of 
the General Statutes or the common law as appropriate. 

(b) This section does not repeal or modify any provisions of law relating to 
estate taxes. This section regulates and protects the association in its relation- 
ships with joint owners of deposit accounts. 

(c) No addition to such account, nor any withdrawal or payment shall affect 
the nature of the account as a joint account, or affect the right of any tenant to 
terminate the account. (1981, c. 282, s. 3; 1987 (Reg. Sess., 1988), c. 1078, s. 5; 
1989, c. 164, s. 1; 1989 (Reg. Sess., 1990), c. 866, s. 1; 1998-69, s. 16.) 


Editor’s Note. — Session Laws 1987 (Reg. 
Sess., 1988), c. 1078, which rewrote subsections 
(a) and (b), in s. 9 provided that all accounts 
opened pursuant to any statute amended by c. 
1078 before July 1, 1989 would continue to be 
governed by the provisions of those statutes as 


they read prior to July 1, 1989. 

Effect of Amendments. — The 1998 
amendment, effective August 1, 1998, and ap- 
plicable to estates of decedents who die on or 
after that date, rewrote subsection (b). 


CASE NOTES 


Intent to Create. — Where signature cards 
for CD accounts did not expressly reveal the 
parties’ intention to establish joint accounts 
with rights of survivorship, rights of 
survivorship were not created, and parol evi- 


§ 54B-130. Trust accounts. 


dence of their intent to do so was not admissi- 
ble. Mutual Community Savs. Bank v. Boyd, 
125 N.C. App. 118, 479 S.E.2d 491 (1996). 
Cited in Napier v. High Point Bank & Trust 
Co., 100 N.C. App. 390, 396 S.E.2d 620 (1990). 


(a) If any person establishing a withdrawable account shall execute a 
written agreement with the association containing a statement that it is 
executed pursuant to the provisions of this subsection and providing for the 
account to be held in the name of such person as trustee for not more than one 
person designated as beneficiary, the account and any balance thereof shall be 
held as a trust account with the following incidents: 

(1) The trustee during the trustee’s lifetime may change the designated 
beneficiary by a written direction to the association. 

(2) The trustee may withdraw funds by writing checks or otherwise, as set 
forth in the account contract, and receive payment in cash or check 
payable to the trustee’s personal order. Such payment or withdrawal 


811 


§54B-130 CH. 54B. SAVINGS AND LOAN ASSOCIATIONS §54B-130 


shall constitute a revocation of the trust agreement as to the amount 
withdrawn. 

(3) Ifthe beneficiary is living and of legal age at the death of the trustee, 
the beneficiary shall be the holder of the account, and payment by the 
association to the holder shall be a total discharge of the association’s 
obligation as to the amount paid. 

(4) If the beneficiary predeceases the trustee, the account shall become an 
individual account of the trustee and shall have the legal incidents of 
an individual account. 

(5) If the named beneficiary is not of legal age at the death of the trustee, 
the association shall transfer the funds in the account to the general 
guardian or guardian of the estate, if any, of the minor beneficiary. If 
no guardian of the minor beneficiary has been appointed, the associ- 
ation shall hold the funds in a similar interest bearing account in the 
name of the minor until the minor reaches the age of majority or until 
a duly appointed guardian withdraws the funds. 

(6) Funds in a trust account established pursuant to this subsection shall 
belong to the beneficiary upon the death of the trustee and the funds 
shall be subject only to the personal representative’s right of collection 
as set forth in G.S. 28A-15-10(a)(1). Payment by the association of 
funds in the trust account to the beneficiary shall terminate the 
personal representative’s authority under G.S. 28A-15-10(a)(1) to 
collect against the association for the funds so paid, but the personal 
representative’s authority to collect such funds from the beneficiary is 
not terminated. 

The person establishing an account under this subsection shall sign a state- 
ment containing language set forth in a conspicuous manner and substantially 
similar to the following: 


“SAVINGS AND LOAN (or name of institution) 
TRUST ACCOUNT 
G.S. 54B-130(a) 


I understand that by establishing a trust account under the provisions of 
North Carolina General Statute 54B-130(a) that: 
1. During my lifetime I may withdraw the money in the account; and 
2. By written direction to the savings and loan association (or name of 
institution) I may change the beneficiary; and 
3. Upon my death the money remaining in the account will belong to the 
beneficiary, and the money will not be inherited by my heirs or be 
controlled by my will. : 

(al) This section shall not be deemed exclusive. Deposit accounts not 
conforming to this section shall be governed by other applicable provisions of 
the General Statutes or the common law, as appropriate. 

(b) Whenever the beneficiary of a trust account does not survive the trustee 
then the account and any balance thereof which exists shall be held by the 
trustee in the trustee’s own right and for the trustee’s own use and benefit. 

(c) No addition to such accounts, nor any withdrawal, payment, or change of 
beneficiary shall affect the nature of such accounts as trust accounts, or affect 
the right of a trustee to terminate the account. 

(d) This section does not repeal or modify any provisions of laws relating to 
estate taxes. (1981, c. 282, s. 3; 1987 (Reg. Sess., 1988), c. 1078, s. 6; 1989, c. 
164, s. 4; 1989 (Reg. Sess., 1990), c. 866, s. 2; 1998-69, s. 17.) 
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Editor’s Note. — Session Laws 1987 (Reg. Effect of Amendments. — The 1998 
Sess., 1988), c. 1078, which rewrote this sec- amendment, effective August 1, 1998, and ap- 
tion, in s. 9 provided that all accounts opened plicable to estates of decedents who die on or 
pursuant to any statute amended by c. 1078 after that date, rewrote subsection (d). 
before July 1, 1989 would continue to be gov- 
erned by the provisions of those statutes as 
they read prior to July 1, 1989, 


CASE NOTES 


A person who opened a savings account the terms of this section, although a common- 
and signed a document indicating thatshe law trust may have been created. Shatley v. 
was the trustee, but who never created the Southwestern Technical College, 75 N.C. App. 
discretionary revocable trust agreement on the 343, 330 S.E.2d 827 (1985). 
reverse side, did not create a trust pursuant to 


§ 54B-131. Right of setoff on withdrawable accounts. 


(a) Every association shall have a right of setoff, without further agreement 
or pledge, upon all withdrawable accounts owned by any member or customer 
to whom or upon whose behalf the association has made an unsecured advance 
of money by loan; and upon the default in the repayment or satisfaction thereof 
the association may cancel on its books all or any part of the withdrawable 
accounts owned by such member or customer, and apply the value of such 
accounts in payment on account of such obligation. 

(b) An association which exercises the right of setoff provided in this section 
shall first give 30 days’ notice to the member or customer that such right will 
be exercised. Such accounts may be held or frozen, with no withdrawals 
permitted, during the 30-day notice period. Such accounts may not be canceled 
and the value thereof may not be applied to pay such obligation until the 
30-day period has expired without the member or customer having cured the 
default on the obligation. The amount of any member’s or customer’s interest 
in a joint account or other account held in the names of more than one person 
shall be subject to the right of setoff provided in this section. 

(c) This section is not exclusive, but shall be in addition to contract, common 
law and other rights of setoff. Such other rights shall not be governed in any 
fashion by this section. (1981, c. 282, s. 3; 1991, c. 707, s. 5.) 


§ 54B-132. Minors as withdrawable account holders; safe 
deposit box lessees. 


(a) An association may issue a withdrawable account to a minor as the sole 
and absolute owner, or as a joint owner, and receive payments, pay withdraw- 
als, accept pledges and act in any other manner with respect to such account 
on the order of the minor with like effect as if he were of full age and legal 
capacity. Any payment to a minor shall be a discharge of the association to the 
extent thereof. The account shall be held for the exclusive right and benefit of 
the minor, and any joint owners, free from the control of all persons, except 
creditors. 

(b) An association may lease a safe deposit box to a minor and, with respect 
to such lease, may deal with the minor in all regards as if the minor were of full 
age and legal capacity. Aminor entering a lease agreement with an association 
pursuant to this subsection shall be bound by the terms of the agreement to the 
same extent as if the minor were of full age and legal capacity. (1981, c. 282, s. 
3; 1989, c. 437; 1991, c. 707, s. 6.) 
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Legal Periodicals. — For article, “The Con- 
tracts of Minors Viewed from the Perspective of 
Fair Exchange,” see 50 N.C.L. Rev. 517 (1972). 


§ 545-133. Withdrawable accounts as deposit of securi- 
ties. 


Notwithstanding any restrictions or limitations contained in any law of this 
State, the withdrawable accounts of any State association or of any federal 
association having its principal office in this State, may be accepted by any 
agency, department or official of this State in any case wherein such agency, 
department or official acting in its or his official capacity requires that 
securities be deposited with such agency, department or official. (1981, c. 282, 
s. 3.) 


§ 54B-134. New account books. 


A new account book or certificate or other evidence of ownership of a 
withdrawable account may be issued in the name of the holder of record at any 
time when requested by such holder or his legal representative upon proof 
satisfactory to the association that the original account book or certificate has 
been lost or destroyed. Such new account book or certificate shall expressly 
state that it is issued in lieu of the one lost or destroyed and that the 
association shall in no way be liable thereafter on account of the original book 
or certificate. The association may in its bylaws require indemnification 
against any loss that might result from the issuance of the new account book 
or certified certificate. (1981, c. 282, s. 3.) 


§ 54B-135. Transfer of withdrawable accounts. 


The owner of a withdrawable account may transfer his rights therein 
absolutely or conditionally to any other person eligible to hold the same but 
such transfer may be made on the books of the association only upon 
presentation of evidence of transfer satisfactory to the association, and 
accompanied by the proper application for transfer by the transferor and 
transferee, who shall accept such account subject to the terms and conditions 
of the savings contract, the bylaws of the association, the provisions of its 
certificate of incorporation, and all rules and regulations of the administrator. 
Notwithstanding the effectiveness of such a transfer between the parties 
thereto, the association may treat the holder of record of a withdrawable 
account as the owner thereof for all purposes, including payment and voting (in 
the case of a mutual association) until such transfer and assignment has been 
recorded by the association. (1981, c. 282, s. 3.) 


§ 54B-136. Authority of power of attorney. 


An association may continue to recognize the authority of an individual 
holding a power of attorney in writing to manage or to make withdrawals 
either in whole or in part from the withdrawable account of a customer or 
member until it receives written or actual notice of death or of adjudication of 
incompetency of such member or revocation of the authority of such individual 
holding such power of attorney. Payment by the association to an individual 
holding a power of attorney prior to receipt of such notice shall be a total 
discharge of the association’s obligation as to the amount so paid. (1981, c. 282, 
s. 3.) 
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§ 54B-139. Personal agency accounts. 


(a) A person may open a personal agency account by written contract 
containing a statement that it is executed pursuant to the provisions of this 
section. A personal agency account may be a checking account, savings 
account, time deposit, or any other type of withdrawable account or certificate. 
The written contract shall name an agent who shall have authority to act on 
behalf of the depositor in regard to the account as set out in this subsection. 
The agent shall have the authority to: 

(1) Make, sign or execute checks drawn on the account or otherwise make 
withdrawals from the account; 
(2) Endorse checks made payable to the principal for deposit only into the 
account; and 
(3) Deposit cash or negotiable instruments, including instruments en- 
dorsed by the principal, into the account. 
A person establishing an account under this section shall sign a statement 
containing language substantially similar to the following in a conspicuous 
manner: 


“SAVINGS AND LOAN (or name of institution) 
PERSONAL AGENCY ACCOUNT 
G.S. 54B-139 


I understand that by establishing a personal agency account under the 
provisions of North Carolina General Statute 54B-139 that the agent named in 
the account may: 

1. Sign checks drawn on the account; and 
2. Make deposits into the account. 

I also understand that upon my death the money remaining in the account 
will be controlled by my will or inherited by my heirs. , 

(b) An account created under the provisions of this section grants no 
ownership right or interest in the agent. Upon the death of the principal there 
is no right of survivorship to the account and the authority set out in 
subsection (a) terminates. 

(c) The written contract referred to in subsection (a) shall provide that the 
principal may elect to extend the authority of the agent set out in subsection 
(a) to act on behalf of the principal in regard to the account notwithstanding 
the subsequent incapacity or mental incompetence of the principal. If the 
principal so elects to extend such authority of the agent, then upon the 
subsequent incapacity or mental incompetence of the principal, the agent may 
continue to exercise such authority, without the requirement of bond or of 
accounting to any court, until such time as the agent shall receive actual 
knowledge that such authority has been terminated by a duly qualified 
guardian of the estate of the incapacitated or incompetent principal or by the 
duly appointed attorney-in-fact for the incapacitated or incompetent principal, 
acting pursuant to a durable power of attorney (as defined in G.S. 32A-8) which 
grants to the attorney-in-fact that authority in regard to the account which is 
granted to the agent by the written contract executed pursuant to the 
provisions of this section, at which time the agent shall account to such 
guardian or attorney-in-fact for all actions of the agent in regard to the account 
during the incapacity or incompetence of the principal. If the principal does not 
so elect to extend the authority of the agent, then upon the subsequent 
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incapacity or mental incompetence of the principal, the authority of the agent 
set out in subsection (a) terminates. 

(d) When an account under this section has been established all or part of 
the account or any interest or dividend thereon may be paid by the association 
on a check made, signed or executed by the agent. In the absence of actual 
knowledge that the principal has died or that the agency created by the 
account has been terminated, such payment shall be a valid and sufficient 
discharge to the association for payment so made. (1987 (Reg. Sess., 1988), c. 
1078, s. 7; 1989, c. 164, s. 7; 1989 (Reg. Sess., 1990), c. 866, s. 3.) 


Editor’s Note. — Session Laws 1987 (Reg. 
Sess., 1988), c. 1078, which amended this sec- 
tion, in s. 9 provided that all accounts opened 
pursuant to any statute amended by c. 1078 


§§ 54B-140 through 54B-146: 


before July 1, 1989 would continue to be gov- 
erned by the provisions of those statutes as 
they read prior to July 1, 1989. 


Reserved for future codification pur- 


poses. 


ARTICLE 6A. 
Fee for Returned Checks. 


§ 54B-147. Collection of processing fee for returned 
checks. 


Notwithstanding any other provision of law, a processing fee may be charged 
and collected by any association for checks (including negotiable order of 
withdrawal drafts) on which payment has been refused by the payor depository 
institution. An association may also collect said fee for checks drawn on that 
association with respect to an account with insufficient funds. (1981 (Reg. 
Sess., 1982), c. 1238, s. 14; 1985, c. 224.) 


§§ 54B-148, 54B-149: Reserved for future codification purposes. 


ARTICLE 7. 


Loans. 


§ 54B-150. Manner of making loans. 


(a) The board of directors shall establish procedures by which loans are to be 
considered, approved, and made by the association. 

(b) All actions on loan applications to the association shall be reported to the 
board of directors at its next meeting. (1981, c. 282, s. 3; 1983, c. 144, s. 18.) 


§ 24-1.4. As to loans on mortgages, etc., issued 
under the Federal Housing Act, see § 53-45. 


Cross References. — As to parity of inter- 
est rates for savings and loan associations, see 


§ 54B-151. Permitted loans. 


(a) An association may lend funds on the sole security of pledged withdraw- 
able accounts, but no loan so made shall exceed the withdrawal value of the 
pledged account. However, no such loan shall be made when an association has 
applications for withdrawals or maturities which have not been paid. 
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(b) An association may lend funds on the security of real property: 

(1) Of such value, determined in accordance with the provisions of this 
Chapter and the rules and regulations concerning appraisals, suffi- 
cient to provide good and ample security for the loan; and 

(2) Which has a fee simple title, totally free from encumbrances except as 
permitted within this Article; or 

(3) Which has a leasehold title extending or renewable automatically or at 
the option of the holder or at the option of the association for a period 
of at least 10 years beyond the maturity of the loan; and 

(4) Which has a clear title established by such evidence of title as is 
consistent with sound lending practices; and 

(5) Where the security interest in such real property is evidenced by an 
appropriate written instrument creating or constituting a first and 
prior lien on real property, and the loan is evidenced by a note, bond 
or similar written instrument; or 

(6) Where the security interest in such real property is evidenced by an 
appropriate written instrument creating or constituting a second or 
junior lien on real property which is subject only to a mortgage or deed 
of trust securing a commercial loan or a residential loan made by the 
association or another lender; and 

(7) Where the security property may be subject also to taxes and special 
assessments not yet due and payable. 

(c) An association may lend funds on the security of the whole of the 
beneficial interest in a trust in which the trust property consists of real 
property of the type upon which a loan would be permitted under G.S. 
54B-151(b). 

(d) An association may lend funds on the security of bonds issued as general 
obligations of or guaranteed by the United States, bonds issued as general 
obligations of this State, and bonds issued as general obligations of any county, 
city, town, village, school district, sanitation or park district, or other political 
subdivision or municipal corporation of this State. The amount of such loan 
made under the authority of this subsection shall not exceed ninety percent 
(90%) of the face value of the bonds which serve as security. 

(e) An association may invest in construction loans, the proceeds of which, 
under the terms of a written contract between a lender and a borrower, are to 
be disbursed periodically as such construction work progresses. Such loans 
may include advances for the purchase price of the real property upon which 
such improvements are to be constructed. Any construction loan may be 
converted into a loan with permanent financing, and the term of the perma- 
nent financing shall be considered to begin at the end of the term allowed for 
construction. 

(f) An association may lend funds without requiring security. No unsecured 
loan shall exceed the maximum amount authorized by regulation by the 
Administrator. 

(g) An association may invest in loans secured by a lien on unimproved real 
property. 

(h) An association may invest in loans secured by the cash surrender value 
of any life insurance policy on the life of the borrower. However, the amount of 
such loan shall in no event exceed ninety percent (90%) of the cash surrender 
value of such life insurance policy. 

(i) An association may invest in loans, obligations and advances of credit 
made for the payment of expenses of college or university education. Such 
loans may be secured, partly secured or unsecured, and the association may 
require a comaker or comakers, an insurance guarantee under a governmental 
student loan guarantee plan, or other protection against contingencies. The 
borrower shall certify to the association that the proceeds of the loan are to be 
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used by a full-time student solely for the payment of expenses of college or 
university education or community college education. 

(j) An association may lend funds on any collateral deemed sufficient by the 
board of directors to properly secure loans. Loans made solely upon security of 
collateral consisting of stock or equity securities which are not listed on a 
national stock exchange or regularly quoted and offered for trade on an 
over-the-counter market, shall be considered loans without security. 7 

(k) An association may lend funds on the security of a mobile home subject 
to such rules and regulations governing such loans as may be promulgated by 
the Administrator. (1981, c. 282, s. 3; 1983, c. 144, s. 19; 1987, c. 564, s. 14.) 


§ 54B-152. Real property encumbrances. 


(a) Real property is deemed unencumbered within the meaning of this 
Chapter unless the security instrument thereon establishes a first lien upon 
such real property or interest therein. 

(b) Notwithstanding the provisions of the immediately preceding subsec- 
tion, real property is not deemed encumbered within the meaning of this 
Chapter merely by reason of the existence of: 

(1) An instrument reserving a right-of-way, sewer rights, or rights in 
wells; or 

(2) Building restrictions or other restrictive covenants; or 

(3) A lease under which rents or profits are reserved by the owner; or 

(4) Current taxes or assessments not yet payable; or 

(5) Other encumbrances which, in accordance with sound lending prac- 
tices in the locality, are not regarded as constituting defects in title to 
real property. (1981, c. 282, s. 3; 1999-179, s. 1.) 


Effect of Amendments. — Session Laws tuted “unencumbered” for “encumbered” in sub- 
1999-179, s. 1, effective June 14, 1999, substi- section (a). 


§ 54B-153. Prohibited security. 


No association may accept its own capital stock or its own mutual capital 
certificates as security for any loan made by such association. (1981, c. 282, s. 
3.) 


§ 54B-154. Insider loans. 


The Administrator may promulgate rules and regulations no less stringent 
than the requirements of the appropriate federal regulatory authority, and as 
he deems necessary, to govern the making of loans to officers and directors, and 
their associates, and companies or other business entities controlled by them. 
(1981, c. 282, s. 3; 1983, c. 144, s. 20; 1989 (Reg. Sess., 1990), c. 806, s. 10.) 


§ 54B-155. Rule-making power of Administrator. 


The Administrator shall, from time to time, promulgate such rules and 
regulations in respect to loans permitted to be made by State associations as 
may be reasonably necessary to assure that such loans are in keeping with 
sound lending practices and to promote the purposes of this Chapter; provided, 
that such rules and regulations shall not prohibit an association from making 
any loan which is a permitted loan for federal associations under federal 
regulatory authority. (1981, c. 282, s. 3.) 
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§ 54B-156. Loan expenses and fees. 


(a) Subject to the provisions of N.C.G.S. Chapter 24, an association may 
require borrowers to pay all reasonable expenses incurred by the association in 
connection with making, closing, disbursing, extending, adjusting or renewing 
loans. Such charges may be collected by the association from the borrower and 
paid to any persons, including any director, officer or employee of the 
association who may render services in connection with the loan, or such 
charges may be paid directly by the borrower. 

(b) An association may require a borrower to pay a reasonable charge for 
late payments made during the course of repayment of a loan. Subject to the 
provisions of G.S. 24-10.1, such payments may be levied only upon such terms 
and conditions as shall be fixed by the association’s board of directors and 
agreed to by the borrower in the loan contract. (1981, c. 282, s. 3; 1989 (Reg. 
Sess., 1990), c. 806, s. 16.) 


Cross References. — As to interest and 
usury laws in general, see § 24-1 et seq. 


CASE NOTES 


Editor’s Note. — The cases cited below were 116 N.C. 877, 22 S.E. 8 (1895); Meroney v. 
decided under former statutory provisions. Atlanta Bldg. & Loan Ass’n, 116 N.C. 882, 21 

Application of Usury Laws to Building — S.E. 924 (1895); Rowland v. Old Dominion Bldg. 
and Loan Associations. — See Mills v. & Loan Ass’n, 118 N.C. 173, 24 S.E. 366 (1896); 
Salisbury Bldg. & Loan Ass’n, 75 N.C. 292 Smith v. Old Dominion Bldg. & Loan Ass’n, 119 
(1876); Commissioners of Craven v. Atlantic & N.C. 249, 26 S.E. 41 (1896); Hollowell v. South- 
N.C.R.R., 77 N.C. 289 (1877); Dickerson v. ern Bldg. & Loan Ass’n, 120 N.C. 286, 26 S.E. 
Raleigh Co-op. Land & Bldg. Ass'n, 89 N.C. 37 781 (1897); Williams v. Maxwell, 123 N.C. 586, 
(1883); Rowland v. Old Dominion Bldg. & Loan 31 SE. 821 (1898); Cheek v. Iron Belt Bldg. & 


Assn, 115 N.C. 825, 18 S.E. 965 (1894); Loan Ass’n, 126 N.C. 242, 35 S.E. 463 (1900). 
Rowland v. Old Dominion Bldg. & Loan Ass’n, 


§ 54B-157. Loans conditioned on certain transactions pro- 
hibited. 


No association or service corporation thereof shall require as a condition of 
making a loan that the borrower contract with any specific person or organi- 
zation for particular services. (1981, c. 282, s. 3.) 


§ 54B-158. Insured or guaranteed loans. 


An association may make insured or guaranteed loans in accordance with 
the provisions of G.S. 53-45. (1981, c. 282, s. 3.) 


§ 54B-159. Purchase of loans. 


An association may invest any funds on hand in the purchase of loans of a 
type which the association could make in accordance with the provisions of this 
Chapter. (1981, c. 282, s. 3.) 


§ 54B-160. Participation in loans. 


An association may invest in a participating interest in loans of a type which 
the association would be authorized to originate. (1981, c. 282, s. 3; 1981 (Reg. 
Sess., 1982), c. 1238, s. 15.) 
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§ 54B-161. Sale of loans. 


An association may sell any loan, including any participating interest in a 
loan. (1981, c. 282, s. 3; 1981 (Reg. Sess., 1982), c. 1238, s. 16.) 


§ 54B-162. Power to borrow money. 


An association, in its certificate of incorporation or in its bylaws, may 
authorize the board of directors to borrow money and the board of directors 
may by resolution adopted by a vote of at least two thirds of the entire board 
duly recorded in the minutes may authorize the officers of the association to 
borrow money for the association on such terms and conditions as it may deem 
proper. (1981, c. 282, s. 3; 1981 (Reg. Sess., 1982), c. 1238, s. 17.) 


§ 54B-163. Methods of loan repayment. 


Subject to such rules and regulations as the Administrator may prescribe, an 
association shall agree in writing with borrowers as to the method or plan by 
which an indebtedness shall be repaid. (1981, c. 282, s. 3.) 


§ 54B-164. Loans to one borrower. 


(a) The aggregate amount of mortgage loans outstanding granted by an 
association to any one borrower shall not exceed ten percent (10%) of the net 
withdrawal value of such association’s withdrawable accounts or an amount 
equal to the total net worth of such association, whichever amount is less. 

(b) Notwithstanding any other provision of law, in order to protect the 
public, including members, depositors, and stockholders of a State association, 
the Administrator may establish limits on loans to any one borrower if he finds 
that a State association is operating with unsafe and unsound lending 
practices. The Administrator shall promulgate rules and regulations to govern 
the establishment of the limits authorized by this section. (1981, c. 282, s. 3; 
1985, -c. 659, 's. 14°) 


§ 54B-165. Professional services. 


(a) A State association or service corporation thereof must notify borrowers 
prior to the loan commitment of their right to select the attorney or law firm 
rendering legal services in connection with the loan, and the person or 
organization rendering insurance services in connection with the loan. Such 
persons or organizations must be approved by the association’s board of 
directors, pursuant to such rules and regulations as the Administrator may 
prescribe. 

(b) AState association or service corporation thereof may require borrowers 
to reimburse such association for legal services rendered to it by its own 
attorney only when the fee is limited to legal services required by the making 
of such loan. (1981, c. 282, s. 3.) 


§ 54B-166. Nonconforming investments. 


Unless otherwise provided, every loan or other investment made in violation 
of this Chapter shall be due and payable according to its terms and the 
obligation thereof shall not be impaired; provided, that such violation consists 
only of the lending of an excessive sum on authorized security or of investing 
in an unauthorized investment. (1981, c. 282, s. 3.) 
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§ 54B-167. Scope of Article. 


Nothing in this Article shall be construed to modify Chapter 24 of the 
General Statutes, or other applicable law, or to allow fees, charges, or interest 
beyond that permitted by Chapter 24 or other applicable law. (1981, c. 282, s. 
3.) 


§§ 54B-168 through 54B-179: Reserved for future codification pur- 


poses. 


ARTICLE 8. 


Other Investments. 


§ 54B-180. Other investments. 


In addition to the loans and investments permitted under Article 7 of this 
Chapter, the assets of a State association in excess of the demands of its 
members or customers may be invested subject to the approval of the board of 
directors only as described under the provisions of this Article. (1981, c. 282, s. 
3.) 


§ 54B-181. Business property of a State association. 


A State association may invest in real property and equipment necessary for 
the conduct of its business and in real property to be held for its future use. 
Such association may invest in an office building or buildings, and appurte- 
nances for the purpose of the transaction of such association’s business or for 
rental. No such investment may be made without the prior written approval of 
the Administrator if the total amount of such investments exceeds the 
association’s net worth. (1981, c. 282, s. 3.) 


§ 54B-182. United States obligations. 


A State association may invest in any obligation issued and fully guaranteed 
in principal and interest by the United States government or any instrumen- 
tality thereof. (1981, c. 282, s. 3.) 


Cross References. — As to investment in 
bonds guaranteed by United States, see § 53- 
44, 


§ 54B-183. North Carolina obligations. 


A State association may invest in any obligation issued and fully guaranteed 
in principal and interest by the State of North Carolina or any instrumentality 
thereof. (1981, c. 282, s. 3.) 


§ 54B-184. Federal Home Loan Bank obligations. 


A State association may invest in the stock of the Federal Home Loan Bank 
of which such association is a member, and in bonds or other evidences of 
indebtedness or obligation of any Federal Home Loan Bank. (1981, c. 282, s. 3.) 
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§ 54B-185. Deposits in banks. 


A State association may invest in certificates of deposit, time insured 
deposits, savings accounts, or demand deposits of such banks as are approved 
by the board of directors of the association. (1981, c. 282, s. 3.) 


§ 54B-186. Deposits in other associations. 


A State association may invest in withdrawable accounts of any association 
as approved by the board of directors. (1981, c. 282, s. 3; 1981 (Reg. Sess., 
1982) 6. '236.6" 15") 


§ 54B-187. Federal National Mortgage Association obliga- 
tions. 


A State association may invest in stock or other evidences of indebtedness or 
obligations of the Federal National Mortgage Association, or any successor 
thereto. (1981, c. 282, s. 3.) 


§ 54B-188. Municipal and county obligations. 


A State association may invest in bonds or other evidences of indebtedness 
which are direct general obligations of any county, city, town, village, school 
district, sanitation or park district, or other political subdivision or municipal 
corporation of this State; or in bonds or other evidences of indebtedness which 
are payable from revenues or earnings specifically pledged therefor, which are 
issued by the county or an adjoining county or a political subdivision or 
municipal corporation of a county in this State. (1981, c. 282, s. 3.) 


§ 54B-189. Stock in education agency. 


A State association may invest in stock or obligations of any corporation 
doing business in this State, or of any agency of this State or of the United 
States, where the principal business of such corporation or agency is to make 
loans for the financing of a college or university education, or education at a 
community college in this State. (1981, c. 282, s. 3; 1987, c. 564, s. 14.) 


§ 54B-190. Industrial development corporation stock. 


A State association may invest in stock or other evidence of indebtedness or 
obligations of business or industrial development corporations chartered by 
this State or by the United States. (1981, c. 282, s. 3.) 


§ 54B-191. Urban renewal investment corporation stock. 


A State association may invest in stock or other evidence of indebtedness or 
obligations of an urban renewal investment corporation chartered under the 
laws of this State or of the United States. (1981, c. 282, s. 3.) 


§ 54B-192. Urban renewal projects. 


(a) AState association may invest in the initial purchase and development, 
or the purchase or commitment to purchase after completion, of unimproved 
residential real property or improved residential real property for sale or 
rental, including projects for the reconstruction, rehabilitation or rebuilding of 
residential properties to meet the minimum standards of health and occupancy 
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prescribed by appropriate local authorities, and the provision of accommoda- 
tions for retail stores, shops and other community services which are reason- 
ably incident to such housing projects. No such investment shall be made 
under the provisions of this section without the prior approval of the Admin- 
istrator. The Administrator may approve such investment under the provisions 
of this section only when the association shows: 

(1) That the association has adequate assets available for such an 
investment; 

(2) That the amount of the proposed investment does not’ exceed ninety 
percent (90%) of the reasonable market value of the property or 
interest therein; and 

(3) Reserved. 

.(4) That the proposed project is to be located in an area, including any 
contiguous area acquired incidentally thereto, determined by the 
Administrator to be an urban renewal, redevelopment, blighted or 
conservation area, or any similar area provided for by the laws of this 
State or of the United States, or local ordinances for slum clearance, 
conservation, blighted area clearance, redevelopment, urban renewal 
or of a similar nature or purpose. 

(b) Nothing herein contained shall prohibit a State association from devel- 
oping or building on land acquired by it under any other provisions of this 
Chapter; nor shall a State association be prohibited from completing the 
construction of buildings pursuant to any construction loan contract where the 
borrower has failed to comply with the terms of such contract. (1981, c. 282, s. 
3.) 


§ 54B-193. Loans on sufficient collateral; other invest- 
ments. 


(a) AState association may invest in loans secured by any collateral deemed 
sufficient by the board of directors to properly secure loans; however, if the 
collateral consists of stock or equity securities of any kind, the stock or 
securities must be listed on a national stock exchange or regularly quoted and 
offered for trade on an over-the-counter market. 

(b) Subject to such limitations as the Administrator may prescribe by 
regulation, a State association may invest in any investment deemed appro- 
priate by its board of directors. (1981, c. 282, s. 3; 1981 (Reg. Sess., 1982), c. 
1238, s. 19.) 3 


§ 54B-194. Service corporations. 


(a) Any association or group of associations whose principal offices are 
located within this State, may establish service corporations under the 
provisions of Chapter 55 for corporate organization, provided that the Admin- 
istrator receives copies of the proposed articles of incorporation and bylaws for 
approval, prior to filing them with the Secretary of State. Any such association 
may also invest in the capital stock, obligations or other securities of existing 
service corporations. 

(b) No State association may make any investment in service corporations if 
its aggregate investment would exceed ten percent (10%) of its total assets. 

(c) Service corporations shall be subject to audit and examination by the 
Administrator, and the cost of examination shall be paid by the service 
corporation. 

(d) The permitted activities of a service corporation shall be described in the 
rules and regulations as promulgated by the Administrator. In addition, a 
service corporation may engage in those activities which are approved for 
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service corporations owned solely by federal associations who have their 
principal offices in this State, unless such activities are prohibited by the 
Administrator. 

(e) The location of the principal and branch offices of a service corporation 
must be approved by the Administrator. (1981, c. 282, s. 3; 1981 (Reg. Sess., 
1982), c. 1238, s. 20; 1989 (Reg. Sess., 1990), c. 806, s. 11.) 


§ 54B-195. Any loan or investment permitted for federal 
associations. 


Subject to such limitations and restrictions as the Administrator may 
prescribe through rules and regulations, any State association is authorized 
and permitted to make any loan or investment, or engage in any activity, which 
may be permitted for federal associations whose principal offices are located 
within this State. Every loan or investment made by a State association prior 
to the enactment of this Chapter shall for all purposes be considered to have 
been permitted loans or investments if federal associations were authorized to 
make such loans or investments at the time they were made by the State 
association. (1981, c. 282, s. 3; 1983, c. 144, s. 21; 1989 (Reg. Sess., 1990), c. 806, 
es E2%) 


§ 54B-196: Reserved for future codification purposes. 


Editor’s Note. — The section enacted as 
§ 54B-196 by Session Laws 1981, c. 282 has 
been codified as § 24-1.4. 


§ 54B-197. Effect of change in law or regulation. 


Any loan or investment made by a State association which was in compli- 
ance with the law or regulations in effect at the time such loan or investment 
was made will remain a legal loan or investment even though the power to 
make such loans or investments in the future is amended or revoked. (1981, c. 
VS2, Se.) 


§§ 54B-198 through 54B-209: Reserved for future codification pur- 


poses. 


ARTICLE 9. 
Liquidity Fund. 


§ 54B-210. Components of liquidity fund. 


(a) Every State association shall establish and maintain a regulatory 
capital account in an amount and in such funds and investments that comply 
with the requirements of the appropriate federal regulatory authorities. 

(b) The failure of a State association to maintain the required level and type 
of regulatory capital may be grounds for supervisory action by the, Adminis- 
trator. 

(c) The Administrator may adopt rules to implement this section. (1981, c. 
282, s. 3; 1981 (Reg. Sess., 1982), c. 1238, s. 21; 1983, c. 144, s. 22; 1989, c. 76, 
s. 10; 1989 (Reg. Sess., 1990), c. 806, s. 13.) 
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§ 54B-211. Renewal of liquidity fund. 


If the liquidity fund falls below the amount required by the Commission, the 
association shall make no new real property loans until the required level has 
been attained. The refinancing, recasting or renewal of loans previously made 
and loans made as a result of foreclosure sales under instruments held by the 
association shall not be considered as new loans, within the meaning of this 
section. (1981, c. 282, s. 3.) 


§§ 54B-212 through 54B-215: Reserved for future codification pur- 


poses. 


ARTICLE 10. 


General Reserve. 


§ 54B-216. General reserve. 


(a) Every State association shall establish and maintain general valuation 
allowances and specific loss reserves in compliance with the requirements of 
the appropriate federal regulatory authorities. 

(b) The failure of a State association to maintain the required level of 
general valuation allowances or specific loss reserves may be grounds for 
supervisory action by the Administrator. 

(c) The Administrator may adopt rules to implement this section. 

(d) to(f) Repealed by Session Laws 1989, c. 76, s. 11. (1981, c. 282, s. 3; 1981 
(Reg. Sess., 1982), c. 1238, s. 2; 1989, c. 76, s. 11; 1989 (Reg. Sess., 1990), c. 806, 
s. 14.) 


§§ 54B-217 through 54B-220: Reserved for future codification pur- 


poses. 


ARTICLE 11. 


Foreign Associations. 


§§ 54B-221 through 54B-235: Repealed by Session Laws 1983 (Reg- 
ular Session, 1984), c. 1087, s. 6. 


Cross References. — For the North Caro- quisition Act, and the effective date thereof, see 
lina Regional Reciprocal Savings and Loan Ac- § 54B-48.1 et seq. 


ARTICLE 12. 


Mutual Deposit Guaranty Associations. 


§ 54B-236. Definitions. 


The term “institution” as used in this Article shall mean savings and loan 
associations organized or operated under the provisions of this Chapter, or 
credit unions organized or operated under the provisions of Articles 14A to 14L 
of Chapter 54 of the General Statutes, or any institution that is eligible for 
insurance by the Federal Deposit Insurance Corporation or the National 
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Credit Union Administration. (1981, c. 282, s. 3; 1983, c. 144, s. 28; 1985, c. 659, 
s. 15; 1989 (Reg. Sess., 1990), c. 806, s. 15.) 


§ 54B-237. Organization of a mutual deposit guaranty as- 
sociation. 


(a) Any number of institutions, not less than 25, may become incorporated 
as a mutual deposit guaranty association without capital stock subject to the 
limitations prescribed in this Article. A mutual deposit guaranty association 
shall be governed by a board of directors or board of trustees of which a 
majority shall be representatives of the public and shall not be employees or 
directors of any insured member institution or have an interest in any insured 
member institution other than as a result of being a depositor or borrower. 

(b) Articles of incorporation of a guaranty association shall be filed in the 
office of the Secretary of State. The Secretary of State shall, upon receipt of 
such articles, transmit a copy of them to the Secretary of Commerce and shall 
not record them until authorized to do so by the Secretary of Commerce. (1981, 
c. 282, s. 3; 1983, c. 719, s. 2; 1989, c. 751, s. 9(c); 1991 (Reg. Sess., 1992), c. 959, 
s. 7.) . 


§ 54B-238. Examination and certification by Secretary of 
Commerce. 


(a) Upon receipt from the Secretary of State of a copy of the articles of 
incorporation of a proposed guaranty association, the Secretary of Commerce 
shall at once examine all the facts connected with the formation of the 
proposed corporation. If the articles of incorporation are correct in form and 
substance and the examination shows that such corporation, if formed, would 
be entitled to commence the business of a guaranty association, the Secretary 
of Commerce shall so certify to the Secretary of State. 

(b) The Secretary of Commerce may refuse to make such certification if upon 
examination he has reason to believe the proposed corporation is to be formed 
for any business other than assuring the liquidity of member institutions and 
guaranteeing deposits therein, if upon examination he has reason to believe 
that the character and general fitness of the incorporators are not such as to 
command the confidence of the general public or if the best interests of the 
public will not be promoted by its establishment. (1981, c. 282, s. 3; 1988, c. 
719, s. 2; 1989, c. 751, s. 8(3); 1991 (Reg. Sess., 1992), c. 959, s. 8.) 


§ 54B-239. Recordation of articles of incorporation. 


Upon receipt of the certification provided for in G.S. 54B-238, the Secretary 
of State shall record the articles of incorporation of such guaranty association 
and furnish a certified copy thereof to the incorporators and to the Secretary of 
Commerce. Upon such recordation, such association shall be deemed a corpo- 
ration. All papers thereafter filed in the office of the Secretary of State relating 
to such corporation shall be recorded as provided by law and a certified copy 
forwarded to the Secretary of Commerce. (1981, c. 282, s. 3; 1983, c. 719, s. 2; 
1989, c. 751, s. 9(c); 1991 (Reg. Sess., 1992), c. 959, s. 9.) 


§ 54B-240. Proposed amendments submitted to Secretary 
of Commerce. | 


Any proposed amendments to the articles of incorporation of a mutual 
deposit guaranty association shall be filed in the office of the Secretary of State, 
who shall forward a copy thereof to the Secretary of Commerce, and shall not 
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record the amendments until authorized to do so by certification of the 
Secretary of Commerce. (1981, c. 282, s. 3; 1983, c. 719, s. 2; 1989, c. 751, s. 8(4); 
1991 (Reg. Sess., 1992), c. 959, s. 10.) 


§ 54B-241. Examination and certification of amendments. 


(a) Upon receipt from the Secretary of State of a copy of proposed amend- 
ments to the articles of incorporation of a mutual deposit guaranty association, 
the Secretary of Commerce shall at once examine the proposed amendments to 
determine their effect on the operation of the guaranty association. 

(b) In the event the proposed amendments are correct in form and substance 
and the examination shows that if adopted they would not change the 
character or principal business of the guaranty association, the Secretary of 
Commerce shall so certify to the Secretary of State. 

(c) The Secretary of Commerce may refuse to make certification if upon 
examination he has reason to believe that the proposed amendments would 
change the character of the business of the guaranty association or that the 
best interests of the public will not be promoted by their adoption. (1981, c. 282, 
s. 3; 1983, c. 719, s. 2; 1989, c. 751, s. 8(5); 1991 (Reg. Sess., 1992); c. 959, s. 11.) 


§ 54B-242. Recordation of amendments. 


Upon receipt of the certification provided for in G.S. 54B-241, the Secretary 
of State shall record the amendments to the articles of incorporation and 
furnish a certified copy thereof to the mutual deposit guaranty association and 
to the Secretary of Commerce. (1981, c. 282, s. 3; 1983, c. 719, s. 2; 1989, c. 751, 
s. 9(c); 1991 (Reg. Sess., 1992), c. 959, s. 12.) 


§ 54B-243. Reserve for losses. 


A mutual deposit guaranty association shall maintain at all times an 
amount of funds equal to no less than one percent (1%) of its insured liability 
to cover losses of its members. These funds may include cash, investments, and 
reinsurance. (1981, c. 282, s. 38.) 


§ 54B-244. Purposes and powers of mutual deposit guar- 
anty associations. 


(a) The purposes of a mutual deposit guaranty association incorporated in 
accordance with the provisions of this Article are to: 

(1) Assure the liquidity of a member institution; 

(2) Guarantee the withdrawable accounts, shares of deposits of member 
institutions; 

(3) Serve, when appointed, as receiver of a member institution. 

(b) A mutual deposit guaranty association incorporated in accordance with 
the provisions of this Article may: 

(1) Lend money to a member institution for the purpose of assuring its 
liquidity and withdrawable accounts, shares or deposits therein; 

(2) Purchase any assets owned by a member institution for the purpose of 
assuring its liquidity and withdrawable accounts, shares or deposits 
therein; 

(3) Invest any of its funds in: 

a. Bonds or interest-bearing obligations of the United States or for 
which the faith and credit of the United States are pledged for the 
payment of principal and interest; 

b. Bonds or interest-bearing obligations of this State; 
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c. Farm loans issued under the Federal Farm Loan Act and amend- 
ments thereto; 

d. Notes, debentures, and bonds of a federal home loan bank issued 
wee the Federal Home Loan Bank Act and any amendments 
thereto; 

e. Bonds or other securities issued under the Home Owners’ Loan Act 

of 1933 and any amendments thereto; 

. Securities acceptable to the United States to secure government 
deposits in national banks; 

. Deposits in any financial institution that is subject to examination 
and supervision by the United States or by this State; 

. Bonds or other evidences of indebtedness of counties and munici- 
palities of the State of North Carolina, provided, that said bonds 
or other evidences of indebtedness of the counties and municipal- 
ities shall have a rating by Moody’s Investors Services, Inc., of not 
less than AA, and a rating by the North Carolina Municipal 
Council, Inc., of not less than 90 points out of 100 points; 

i. Stock in banking institutions licensed to do business in this State; 

j. Securities and other investments authorized as liquid investments 
for any financial institution that is subject to examination and 
supervision by the United States or by this State; 

k. Notes, bonds, debentures or securities rated in one of the four 
highest grades by a nationally recognized investment rating 
service. 

1. Stock in banking institutions not licensed to do business in this 
State provided such investment is made in conjunction with any 
merger or other fundamental change approved by the Adminis- 
trator under the provisions of G.S. 54B-44. 

(4) Issue its capital notes or debentures to member institutions, provided 
the holders of these capital notes or debentures shall not be individ- 
ually responsible for any debts, contracts, or engagements of the 
guaranty association issuing the notes or debentures; 

(5) Borrow money; 

(6) Exercise any corporate power or powers not inconsistent with, and 
which may be necessary or convenient to, the accomplishment of its 
purposes of assuring liquidity of member institutions and guarantee- 
ing withdrawable accounts, shares or deposits therein; 

(7) Serve as receiver of a member institution; 

(8) Make or cause to be made examinations or audits or member institu- 
tions. (1981, c. 282, s. 3; 1983, c. 144, s. 24.) 


amr) 


a> 0 


§ 54B-245. Filing of semiannual financial reports; fees. 


Each mutual deposit guaranty association shall on the 30th day of June and 
the 31st day of December of each year, or within 40 days thereafter, file with 
the Secretary of Commerce a report for the preceding half year, showing its 
financial condition at the end thereof. Such reports shall be in such form and 
contain such information as may be prescribed by the Secretary of Commerce. 
Each guaranty association doing business in this State shall pay to the 
Secretary of Commerce, at the time of filing each semiannual report required 
by this section, the sum of five dollars ($5.00). All such fees shall be paid into 
the State treasury to the credit of the general fund. (1981, c. 282, s. 3; 1983, c. 
719, s. 2; 1989, c. 751, s. 9(c); 1991 (Reg. Sess., 1992), c. 959, s. 13.) 


§ 54B-246. Supervision by Secretary of Commerce. 


(a) In addition to any and all other powers, duties and functions vested in 
the Secretary of Commerce under the provisions of this Article, and for the 
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protection of member institutions and the general public, the Secretary of 
Commerce shall have general control and supervision over all mutual deposit 
guaranty associations doing business in this State. Mutual deposit guaranty 
associations shall be subject to the control and supervision of the Secretary of 
Commerce as to their conduct, organization, management, business practices, 
reserve requirements and their financial and fiscal matters. The grant of 
general control and supervision over mutual deposit guaranty associations to 
the Secretary of Commerce by this Article shall in no way be deemed to affect 
the existing powers, duties and responsibilities of the Credit Union Commis- 
sion, the Commissioner of Banks, the State Banking Commission or the North 
Carolina Savings Institutions Commission except for the removal herein of 
general control and supervision over mutual deposit guaranty associations 
from the Administrator of the Savings Institutions Division to the Secretary of 
Commerce. 

(b) The Secretary of Commerce shall have the right, and is hereby empow- 
ered to issue rules and regulations whenever he deems it necessary for the 
administration of this Article as well as rules and regulations with respect to: 

(1) Types of financial records to be maintained by mutual deposit guar- 
anty associations; 
(2) Retention periods of various financial records; 
(3) Internal control procedures of mutual deposit guaranty associations; 
(4) Conduct and management of mutual deposit guaranty associations; 
(5) Additional reports which may be required by the Secretary of Com- 
merce. 
It shall be the duty of the board of directors or board of trustees of the mutual 
deposit guaranty association to put into effect and to carry out such rules and 
regulations. 

(c) At least once each year the Secretary of Commerce shall make or cause 
to be made an examination into the affairs of each mutual deposit guaranty 
association doing business in this State. The Administrator of the Credit Union 
Division of this State, in his capacity as supervisor of state-chartered credit 
unions, if he deems it necessary, may designate agents to participate in such 
examination. The Administrator, in his capacity as supervisor of State char- 
tered savings and loan associations, may designate agents to participate in 
such examination. The expenses of such yearly examination shall be paid by 
the mutual deposit guaranty association so examined. (1981, c. 282, s. 3; 1983, 
c. 719, s. 2; 1989, c. 76, s. 23; c. 751, s. 8(6); 1991 (Reg. Sess., 1992), c. 959, s. 
14.) 


§ 54B-247. Special examinations. 


Whenever the Secretary of Commerce deems it necessary, he may make or 
cause to be made a special examination or audit of any mutual deposit 
guaranty association doing business in this State, in addition to the regular 
examination provided for by this Article. The expenses of such a special 
examination or audit shall be paid by the mutual deposit guaranty association 
so examined. (1981, c. 282, s. 3; 1983, c. 719, s. 2; 1989, c. 751, s. 8(7); 1991 
(Reg. Sess., 1992), c. 959, s. 15.) 


§ 54B-248. Right to enter and to conduct investigations. 


The Secretary of Commerce or any examiner appointed by him shall have 
access to and may compel the production of all books, papers, securities, 
moneys, and other property of a mutual deposit guaranty association under 
examination by him. He may administer oaths to and examine the officers and 
agents of such association as to its affairs. (1981, c. 282, s. 3; 1983, c. 719, s. 2; 
1989, c. 751, s. 8(8); 1991 (Reg. Sess., 1992), c. 959, s. 16.) 
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§ 54B-249. Removal of officers or employees. 


The Secretary of Commerce shall have the right, and is hereby empowered, 
to require the board of directors or board of trustees of any guaranty 
association to immediately remove from office any officer, director, trustee or 
employee of any mutual deposit guaranty association doing business in this 
State, who shall be found by the Secretary of Commerce to be dishonest, 
incompetent, or reckless in the management of the affairs of the mutual 
deposit guaranty association, or in violation of the lawful orders, rules and 
regulations issued by the Secretary of Commerce, or who violates any of the 
laws set forth in Chapter 54B of the General Statutes. (1981, c. 282, s. 3; 1983, 
CP TAO Sh2 1939) C75 I sao), 199 T* Reor Sess. 1992). ¢ 959" 6" 17.) 


§§ 54B-250 through 54B-260: Reserved for future codification pur- 


poses. 


ARTICLE 138. 


Savings and Loan Holding Companies. 


§ 54B-261. Savings and loan holding companies. 


(a) Notwithstanding any other provision of law, any stock association may 
simultaneously with its incorporation or conversion to a stock association 
provide for its ownership by a savings and loan holding company. In the case 
of a conversion, members of the converting association shall have the right to 
purchase capital stock of the holding company in lieu of capital stock of the 
converted association in accordance with G.S. 54B-33(c)(6). 

(al) Notwithstanding any other provision of law, any stock association may 
reorganize its ownership, to provide for ownership by a savings and loan 
holding company, upon adoption of a plan of reorganization by a favorable vote 
of not less than two-thirds of the members of the board of directors of the 
association and approval of such plan of reorganization by the holders of not 
less than a majority of the issued and outstanding shares of stock of the 
association. The plan of reorganization shall provide that (i) the resulting 
ownership shall be vested in a North Carolina corporation, (ii) all stockholders 
of the stock association shall have the right to exchange shares, (ili) the 
exchange of stock shall not be subject to State or federal income taxation, (iv) 
stockholders not wishing to exchange shares shall be entitled to dissenters’ 
rights as provided under Article 13 of Chapter 55 of the General Statutes and 
(v) the plan of reorganization is fair and equitable to all stockholders. 

(a2) Notwithstanding any other provision of law, a mutual association may 
reorganize its ownership to provide for ownership by a savings and loan 
holding company upon adoption of a plan of reorganization by a favorable vote 
of not less than two-thirds of the members of the board of directors of the 
association and approval of the plan of reorganization by a majority of the 
voting members of the association. The plan of reorganization shall provide 
that (i) the resulting ownership shall be vested in a North Carolina corpora- 
tion, (ii) the resulting ownership of one or more subsidiary associations shall be 
evidenced by stock shares, (iii) the substantial portion of the assets and all of 
the insured deposits and part or all of the other liabilities shall be transferred 
to one or more subsidiary associations, (iv) the reorganization shall not be 
subject to State or federal income taxation, and (v) the plan of reorganization 
is fair and equitable to all members of the association. The Administrator shall 
promulgate rules regarding the formation of the subsidiary associations and 
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the holding company, including the rights of members, levels of investment in 
the holding company subsidiaries, and stock sales. 

(b) Repealed by Session Laws 1983, c. 144, s. 8. 

(c) A savings and loan holding company may invest in any investment 
authorized by its Board of Directors, except as limited by regulations promul- 
gated by the Administrator pursuant to this Article. 

(d) Any entity which controls a state stock association, or acquires control of 
a state stock association, 1s a savings and loan holding company. (1981, c. 282, 


s. 3; 19838, c. 144, s. 8; 1983 (Reg. Sess., 
16; 1989, c. 76, s. 12; 1989 (Reg. Sess., 


Editor’s Note. — Session Laws 1983 (Reg. 
Sess., 1984), c. 1087, s. 7, made ss. 1 through 5, 
which sections, among other things, amended 
subsection (c) and added subsection (d) of this 
section, effective on the earlier of: (1) The date 
on which registration became effective in one of 
the states listed in G.S. 54B-48.2(16) which 
authorizes regional acquisitions of savings and 
loan associations and savings and loan holding 


1984), c. 1087, ss. 4, 5; 1985, c. 659, s. 
1990), c. 806, s. 21.) 


companies on a reciprocal basis and which 
applies to savings and loan associations and 
savings and loan holding companies in North 
Carolina; or (2) July 1, 1986. Sections 1 through 
5 of Session Laws 1983 (Reg. Sess., 1984), c. 
1087, became effective July 1, 1985, the date on 
which the legislation became effective in Vir- 
ginia. 


§ 54B-262. Supervision of savings and loan holding com- 


panies. 


Savings and loan holding companies shall be under the supervision of the 
Administrator. The Administrator shall exercise all powers and responsibili- 
ties with respect to savings and loan holding companies which he exercises 
with respect to associations. (1981, c. 282, s. 3.) 


§§ 54B-263, 54B-264: Reserved for future codification purposes. 


ARTICLE 14. 


Savings and Loan Interstate Branches. 


§ 54B-265. Title. 


This Article shall be known and may be cited as the North Carolina Savings 
and Loan Interstate Branch Act. (1993, c. 191, s. 2.) 


§ 54B-266. Definitions. 


As used in this Article, unless the context clearly requires otherwise, the 


following definitions apply: 


(1) “Administrator” means the Administrator of the Savings Institution 


Division. 


(2) 


“Association” means a savings and loan association and includes a 


State association or a federal association unless limited by use of the 


words “State” or “federal”. 


(3) 


“Branch” means a full-service office of an association through which it 


renders a savings and loan service other than its principal office. An 
association may engage in any authorized function or service through 


an authorized branch office. 
(4) 


sion. 


“Commission” means the North Carolina Savings Institution Commis- 
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(5) “Home state” means (i) as to a state association, the state which 
granted the association its charter, and (ii) as to a federal association, 
the state in which the association has its principal office. 

(6) “Out-of-state association” means an association chartered by any state 
et than this State and whose principal office is not within this 

tate. 

(7) “State association” means an association chartered under the laws of 
this State. 

(8) “Supervisor” means the state association supervisor or equivalent 
state official having primary regulatory authority over an out-of-state 
association. (1993, c. 191, s. 2.) 


§ 54B-267. Establishment of branches by out-of-state asso- 
ciations. 


Any out-of-state association that meets the requirements of this Article may 
establish a branch within North Carolina either by (i) de novo entry; (ii) the 
purchase of an existing branch; (iii) the purchase of all or substantially all of 
the assets of a State association located in North Carolina; or (iv) merger. or 
consolidation. (1993, c. 191, s. 2.) 


§ 54B-268. Application requirements. 


(a) Any out-of-state association desiring to establish a branch office under 
this Article shall file with the Administrator a written application meeting the 
following requirements: 

(1) The out-of-state association shall agree to comply with all the appli- 
cable rules and regulations, and informational filing requirements 
contained in the laws and rules of this State that would apply to a 
State association engaging in an equivalent form of transaction. 
Additionally, the Administrator shall apply the same standards of 
approval to the application of the out-of-state association as would 
apply to an application by a State association for an equivalent form 
of transaction. 

(2) The out-of-state association shall provide the Administrator, in the 
manner prescribed by the Administrator, with such additional infor- 
mation as the Administrator deems necessary, to fully evaluate the 
application. 

(3) The out-of-state association shall pay an application fee established by 
the Administrator pursuant to G.S. 54B-9. 

(4) The out-of-state association shall not commence operations of the 
branch office until it has received the written approval of the Admin- 
istrator. 

(b) The Administrator shall act on the application within 90 days of receipt 
of the completed application. (1998, c. 191, s. 2.) 


§ 54B-269. Conditions for approval. 


No application by an out-of-state association received under this Article may 
be finally approved by the Administrator unless: 

(1) The Administrator has received in writing approval of the proposed 
transaction from the supervisor of the out-of-state association; 

(2) The supervisor of the out-of-state association agrees in writing to 
share with the Administrator examination reports prepared by the 
supervisor and any other information deemed necessary by the 
Administrator regarding the out-of-state association; 
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(3) The out-of-state association agrees in writing to make available to the 
Administrator all information that may be required to effectively 
examine the association; 

(4) The out-of-state association agrees in writing that so long as it 
maintains a branch in North Carolina, it will meet the conditions set 
forth in this Article and comply with all applicable North Carolina 
laws and any rules issued thereunder, as well as any orders or 
directives issued to the association by the Administrator; 

(5) The home state of the out-of-state association permits associations 
chartered under the laws of this State to establish branches within its 
border; and 

(6) The out-of-state association designates and files with the Office of the 
Secretary of State a document appointing an agent in this State to 
receive service of judicial process. (1993, c. 191, s. 2.) 


§ 54B-270. Special conditions. 


(a) The Administrator may require an out-of-state association to designate 
one of its branches in North Carolina as a “headquarters branch” and may, by 
rule, require that reports, books, and records required of associations doing 
Lanse under this Article be available at the designated headquarters 

ranch. 

(b) Once an out-of-state association has established at least one branch in 
North Carolina pursuant to this Article, subsequent applications to establish 
additional branches shall be considered on the same basis as an application of 
a State association to establish an additional branch pursuant to G.S. 54B-22. 

(c) If an out-of-state association establishes a branch or branches by merger 
with or purchase from an association located in this State, and the out-of-state 
association and the association located in this State are both owned by the 
same holding company, any conditions, limitations, or restrictions placed on 
the holding company, pursuant to Articles 3A and 13 of this Chapter, shall 
continue to apply to both the acquiring out-of-state association and its holding 
company, .(1993;;c; 191,.s..2.) 


§ 54B-271. Powers. 


An out-of-state association that establishes a branch in North Carolina may 
engage in all the activities authorized by North Carolina law for a State 
association except to the extent that such activities have been expressly 
prohibited by the state supervisor of the out-of-state association or the laws of 
the out-of-state association’s home state. (1998, c. 191, s. 2.) 


§ 54B-272. Establishment of out-of-state branches by state 
associations. 
With the prior consent of the Administrator, any association chartered under 


the laws of North Carolina may establish a branch in any other state in 
accordance with the laws of such other state. (1993, c. 191, s. 2.) 


§ 54B-273. Regulatory and supervisory oversight. 


(a) The Administrator may enter into such agreements as necessary regard- 
ing the scope, timing, coordination, and frequency of examinations and other 
supervisory matters, including the sharing of information gathered in such 
examinations, with other supervisors and federal association regulators. This 
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authority applies to both out-of-state associations and their holding compa- 
nies. 

(b) The Administrator may require periodic reports on the financial condi- 
tion of any out-of-state association or its holding company that maintains a 
branch within North Carolina and may from time to time require from any 
such out-of-state associations other reports under oath in such scope and detail 
as the Administrator may reasonably determine to be necessary for the 
purpose of assuring continuing compliance with the provisions of this Article. 

(c) The Administrator may, if necessary, conduct full-scope, on-site exami- 
nations of any branch established pursuant to this Article. } 

(d) Out-of-state associations shall be assessed and required to pay supervi- 
sory and examination fees in accordance with G.S. 54B-57 and the rules issued 
thereunder. (1993, c. 191, s. 2.) 


§ 54B-274. Enforcement. 


(a) Any enforcement authority available to the Administrator for use 
against a State association may, subject to the provisions of Chapter 150B of 
the General Statutes, be used against a branch established under this Article 
and against the out-of-state association or its parent holding company estab- 
lishing such branch. 

The Administrator may suspend or revoke the authority of an out-of- 
state association to establish or maintain a branch in North Carolina upon a 
finding of fact or condition or circumstance that is grounds for denial of an 
application to establish and maintain a branch under this Article. 

(c) The Administrator may enforce the provisions of this Article through an 
action in any court of North Carolina or any other state or any court of the 
United States as provided in G.S. 54B-64, 54B-65, 54B-66, and 54B-68 for the 
purpose of obtaining an appropriate remedy for violation of any provisions of 
this Article. 

(d) The Administrator may enter into joint actions with other supervisors or 
federal association regulators, or both, having concurrent jurisdiction over any 
out-of-state association that has a branch in North Carolina or over any State 
association that has a branch in another state, or may take such action 
independently to carry out the Administrator’s responsibilities under this 
Article and assure compliance with the provisions of this Article and the 
applicable association laws of this State. (1993, c. 191, s. 2.) 


§ 54B-275. Branch closings. 


An out-of-state association that is subject to an order or written agreement 
revoking its authority to establish or maintain a branch in North Carolina and 
any State association that is subject to an order or written agreement revoking 
its authority to establish or maintain a branch in another state shall wind up 
the business of that branch in an orderly manner that protects the depositors, 
customers, and creditors of the branch, and that complies with all North 
Carolina laws and all other applicable laws regarding the closing of the branch. 
(1993 6c, 191 a2, ) 


§ 54B-276. Rules. 


The Commission may adopt rules as necessary to carry out the provisions of 
this Article. (1993, c. 191, s. 2.) : 


§ 54B-277. Appeal of administrator’s decision. 


Any aggrieved party in a proceeding under this Article may, within 30 days 
after final decision of the Administrator, appeal such decision to the Commis- 
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sion. The Commission, within 30 days of receipt of the notice of appeal, shall 
approve, disapprove, or modify the Administrator’s decision. Failure of the 
Commission to act within 30 days of receipt of notice of appeal shall constitute 
a final decision of the Commission approving the decision of the Administrator. 
Notwithstanding any other provision of law, any aggrieved party to a decision 
of the Commission shall be entitled to an appeal pursuant to G.S. 54B-16. 
(LO9S GCS, S723) 


§ 54B-278. Severability. 


If any provision of this Article or the application of such provision to any 
persons or circumstances is found invalid, the remainder of this Article and its 
application to persons or circumstances other than those as to which it is held 
invalid, shall not be affected. (19938, c. 191, s. 2.) 
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Sec. Sec. 


54C-210. Rules. 54C-212. Severability. 
54C-211. Appeal of Administrator’s decision. 


ARTICLE 1. 


General Provisions. 


§ 54C-1. Title. 


This Chapter shall be known and may be cited as “Savings Banks.” (1991, c. 
680, s. 1.) 


Editor’s Note. — Session Laws 1991, c. 680, 
s. 5, makes this Chapter effective October 1, 
1991. 


§ 54C-2. Purpose. 


The purposes of this Chapter are: 

(1) To provide for the safe and sound conduct of the business of savings 
banks, the conservation of their assets, and the maintenance of public 
confidence in savings banks. 

(2) To provide for the protection of the interests of customers and 

| members. 

(3) To provide the opportunity for savings banks to remain competitive 
with each other and with other depository institutions existing under 
other laws of this and other states and the United States. 

(4) To provide for an increase in the savings base of the State and local 
control of the means of finance and accumulation of capital. 

(5) To provide the opportunity for the management of savings banks to 
exercise prudent business judgment in conducting the affairs of 
savings banks to the extent compatible with the purposes recited in 
this section. 

(6) To provide adequate rulemaking power and administrative discretion 
so that the regulation and supervision of savings banks are readily 
responsive to changes in local economic conditions and depository 
institution practices. (1991, c. 680, s. 1.) 


§ 54C-3. Applicability of Chapter. 


This Chapter, unless the context otherwise specifies, shall apply to all State 
savings banks. (1991, c. 680, s. 1.) 


§ 54C-4, Definitions and application of terms. 


(a) Except with respect to this Chapter and Chapter 54B, the term “savings 
and loan association” when used in the General Statutes shall include savings 
banks chartered under this Chapter. 

(b) Unless the context otherwise requires, the following definitions apply in 
this Chapter: 

(1) Administrator. — The Administrator of the Savings Institution Divi- 
sion. 

(2) Affiliate. — Any person or corporation that controls, is controlled by, or 
is under common control with a savings institution. 

(3) Associate. — Any person’s relationship with (i) any corporation or 
organization, other than the applicant or a majority-owned subsidiary 
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of the applicant, of which the person is an officer or partner or is, 
directly or indirectly, the beneficial owner of ten percent (10%) or more 
of any class of equity securities, (ii) any trust or other estate in which 
the person has a substantial beneficial interest or as to which the 
person serves as trustee or in a similar fiduciary capacity, and (iii) any 
relative or spouse who lives in the same house as that person, or any 
relative of that person’s spouse who lives in the same house as that 
person, or who is a director or officer of the applicant or any of its 
parents or subsidiaries. 

(4) Association. — A savings and loan association as defined by G.S. 
54B-4(b)(5). , 

(5) Branch office. — An office of a savings bank, other than its principal 
office, that renders savings institution services. 

(6) Capital stock. — Securities that represent ownership of a stock 
savings bank. 

(7) Certificate of incorporation or charter. — The document that repre- 
sents the corporate existence of a State savings bank. 

(8) Commission. — The North Carolina Savings Institutions Commission. 

(9) Conflict of interest. — A matter before the board of directors in which 
one or more of the directors, officers, or employees has a direct or 
indirect financial interest in its outcome. 

(10) Control. — The power, directly or indirectly, to direct the manage- 
ment or policies of a savings bank or to vote twenty-five percent (25%) 
or more of any class of voting securities for a savings bank. 

(11) Depository institution. — A person, firm, or corporation engaged in 
the business of receiving, soliciting, or accepting money or its equiv- 
alent on deposit, or of lending money or its equivalent, or of both. 

(12) Disinterested directors. — Those directors who have absolutely no 
direct or indirect financial interest in the matter before them. 

(13) Dividends on stock. — The earnings of a savings bank paid out to 
holders of capital stock in a stock savings bank. 

(14) Division. — The Savings Institutions Division. 

(15) Examination and investigation. — A supervisory inspection of a 
savings bank or proposed savings bank that may include inspection of 
every relevant piece of information including subsidiary or affiliated 
businesses. 

(16) Immediate family. — One’s spouse, father, mother, children, brothers, 
sisters, and grandchildren; and the father, mother, brothers, and 
sisters of one’s spouse; and the spouse of one’s child, brother, or sister. 


(17) Insurance of deposit accounts. — Insurance on a savings bank’s 
deposit accounts when the beneficiary is the holder of the insured 
account. 


(18) Loan production office. — An office of a savings bank other than the 
principal or branch offices whose activities are limited to the genera- 
tion of loans.. 

(19) Members. — Deposit account holders and borrowers in a State 
mutual savings bank. | 

(20) Mutual savings bank. — A savings bank owned by members of the 
savings bank and organized under this Chapter. 

(21) Net worth. — A savings bank’s total assets less total liabilities as 
defined by generally accepted accounting principles plus unallocated, 
general loan loss reserves. 

(22) Original incorporators. — One or more natural persons who are the 
organizers of a State savings bank responsible for the business of a 
proposed savings bank from the filing of the application to the 
Commission’s final decision on the application. 
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(23) Plan of conversion. — A detailed outline of the procedure of the 
conversion of a savings institution from one to another regulatory 
authority, from one to another form of ownership, or from one to 
another charter. 

(24) Principal office. — The office that houses the headquarters of a 
savings bank. 

(25) Proposed savings bank. — An entity in organizational procedures 
before the Commission’s final decision on its charter application. 
(26) Registered agent. — The person named in the certificate of incorpo- 
ration upon whom service of legal process is deemed binding upon the 

savings bank. 

(27) Savings bank. — A State savings bank or a federal savings bank, 
unless limited by use of the words “State” or “federal”. 

(28) Savings institution. — Either an association or a savings bank. 

(29) Service corporation. — A corporation operating under Article 7 of this 
Chapter that engages in activities determined by the rules of the 
Administrator to be incidental to the conduct of a depository institu- 
tion business as provided in this Chapter, or engages in activities that 
further or facilitate the corporate purposes of a savings bank, or 
furnishes services to a savings bank or subsidiaries of a savings bank, 
the voting stock of which is owned directly or indirectly by one or more 
savings institutions. 

(30) State savings bank. — A depository institution organized and oper- 
ated under this Chapter; or a corporation organized under federal law 
and so converted as to be operated under this Chapter. 

(31) Stock savings bank. — A savings bank owned by holders of capital 
stock and organized under this Chapter. 

(32) Voluntary dissolution. — The dissolution and liquidation of a savings 
bank initiated by its ownership. (1991, c. 680, s. 1; 1991 (Reg. Sess., 
1992), c.°829, s. 4.) 


§ 54C-5: Reserved for future codification purposes. 


ARTICLE 2. 


Incorporation and Organization. 


§ 54C-6. Hearings. 


Any hearing required to be held by this Chapter shall be conducted in 
accordance with Article 3A of Chapter 150B of the General Statutes. (1991, c. 
680, s. 1.) 


§ 54C-7. Application of Chapter on business corporations. 


All law relating to private corporations, and particularly the North Carolina 
Business Corporation Act, Chapter 55 of the General Statutes, that is not 
inconsistent with this Chapter or with the proper business of depository 
institutions is applicable to all State savings banks. (1991, c. 680, s. 1.) 


§ 54C-8. Scope and prohibitions; existing charters; injunc- 
tions. 

(a) Nothing in this Chapter shall be construed to invalidate any charter that 

was valid before the enactment of this Chapter. Any savings banks so 
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chartered on October 1, 1991, may continue operation in accordance with the 
Chapter under which it was chartered. However, after October 1, 1991, no 
depository institution may be qualified as a savings bank except in accordance 
with this Chapter. 

(b) Except as provided in subsection (a) of this section, no person, corpora- 
tion, company, or savings bank, except one incorporated and licensed in 
accordance with this Chapter or federal law to operate a savings bank, shall 
operate as a savings bank. Unless so authorized as a State or federal savings 
bank and engaged in transacting a depository institution business, no person, 
corporation, company, or savings bank domiciled and doing business in this 
State shall: 

(1) Use in its name the term “savings bank” or words of similar import or 
connotation that lead the public reasonably to believe that the 
business so conducted is that of a savings bank; or 

(2) Use any sign, or circulate or use any letterhead, billhead, circular, or 
paper whatsoever, or advertise or communicate in any manner that 
would lead the public reasonably to believe that it is conducting the 
business of a savings bank. 

(c) Upon application by the Administrator or by any savings bank, a court of 
competent jurisdiction may issue an injunction to restrain any person or entity 
from violating or from continuing to violate subsection (b) of this section. (1991, 
c. 680, s. 1; 1997-241, s. 1.) 


§ 54C-9. Application to organize a savings bank. 


(a) The original incorporators, a majority of whom shall be domiciled in this 
State, may organize and establish a savings bank in order to promote the 
purposes of this Chapter, subject to approval as provided in this Chapter. The 
original incorporators shall file with the Administrator a preliminary applica- 
tion to organize a State savings bank in the form to be prescribed by the 
Administrator, together with the proper nonrefundable application fee. 

(b) The Administrator shall receive the application to organize a State 
savings bank not less than 60 days before the scheduled consideration of the 
application by the Commission. The application shall contain the following: 

(1) The original of the certificate of incorporation, which shall be signed by 
the original incorporators, or a majority of them, and shall be properly 
acknowledged by a person duly authorized by this State to take proof 
or acknowledgment of deeds; and two conformed copies; 

(2) The names and addresses of the incorporators; and the names and 
addresses of the initial members of the board of directors; 

(3) Statements of the anticipated receipts, expenditures, earnings, and 
financial condition of the savings bank for its first three years of 
operation, or any longer period as the Administrator may require; 

(4) A showing satisfactory to the Commission that: 

a. The public convenience and advantage will be served by the 
establishment of the proposed savings bank; 

b. There is a reasonable demand and necessity in the community that 
will be served by the establishment of the proposed savings bank; 

c. The proposed savings bank will have a reasonable probability of 
sustaining profitable and beneficial operations within a reason- 
able time in the community in which the proposed savings bank 
intends to locate; | 

d. The proposed savings bank, if established, will promote healthy 
and effective competition in the community in the delivery to the 
public of savings institution services; 

(5) The proposed bylaws; and 
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(6) Statements, exhibits, maps, and other data that may be prescribed or 
requested by the Administrator, which data shall be sufficiently 
detailed and comprehensive so as to enable the Administrator to pass 
upon the criteria set forth in this Article. 

(c) The application shall be signed by the original incorporators, or a 
majority of them, and shall be properly acknowledged by a person duly 
authorized by this State to take proof and acknowledgment of deeds. (1991, c. 
680, s. 1; 1991 (Reg. Sess., 1992), c. 829, s. 5.) 


§ 54C-10. Certificate of incorporation. 


(a) The certificate of incorporation of a proposed mutual savings bank shall 
set forth the following: 

(1) The name of the savings bank, which shall not so closely resemble the 
name of an existing depository institution doing business under the 
laws of this State as to be likely to mislead the public. 

(2) The county and city or town where its principal office is to be located 
in this State; and the name of its registered agent and the address of 
its registered office, including county and city or town, and street and 
number. 

(3) The period of duration, which may be perpetual. When the certificate 
of incorporation fails to state the period of duration, it is considered 
perpetual. 

(4) The purposes for which the savings bank is organized that are limited 
to purposes permitted under the laws of this State for savings banks. 

(5) The amount of the entrance fee per deposit account based upon the 
amount pledged. 

(6) The minimum amount on deposit in deposit accounts before it shall 
commence business. 

(7) Any provision not inconsistent with this Chapter and the proper 
operation of a savings bank, which the incorporators shall set forth in 
the certificate of incorporation for the regulation of the internal affairs 
of the savings bank. 

(8) The number of directors, which shall not be less than seven, consti- 
tuting the initial board of directors, which may be classified in the 
certificate of incorporation, and the name and address of each person 
who is to serve as a director until the first meeting of members, or 
until a successor is elected and qualified. 

(9) The names and addresses of the incorporators. 

(b) The certificate of incorporation of a proposed stock savings bank shall set 
forth the following: 

(1) The name of the savings bank, which shall not so closely resemble the 
name of an existing depository institution doing business under the 
laws of this State as to be likely to mislead the public. 

(2) The county and city or town where its principal office is to be located 
in this State; and the name of its registered agent and the address of 
its registered office, including county and city or town, and street and 
number. 

(3) The period of duration, which may be perpetual. When the certificate 
of incorporation fails to state the period of duration, it is considered 
perpetual. 

(4) The purposes for which the savings bank is organized, which shall be 
limited to purposes permitted under the laws of this State for savings 
banks. 

(5) With respect to the shares of stock which the savings bank shall have 
authority to issue: 
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a. If the stock is to have a par value, the number of the shares of stock 
and the par value of each. 

inp 1h een is to be without par value, the number of the shares of 
stock. 

c. If the stock is to be of both kinds mentioned in sub-subdivisions a. 
and b. of this subdivision, particulars in accordance with those 
sub-subdivisions. 

d. Ifthe stock is to be divided into classes, or into series within a class 
of preferred or special shares of stock, the certificate of incorpo- 
ration shall also set forth a designation of each class, with a 
designation of each series within a class, and a statement of the 
preferences, limitations, and relative rights of the stock of each 
class or series. 

(6) The minimum amount of consideration to be received for its shares of 
stock before it shall commence business. 

(7) A statement as to whether stockholders have preemptive rights to 
acquire additional or treasury shares of the savings bank. 

(8) Any provision not inconsistent with this Chapter or the proper 
operation of a savings bank, which the incorporators shall set forth in 
the certificate of incorporation for the regulation of the internal affairs 
of the savings bank. 

(9) The number of directors, which shall not be less than seven, consti- 
tuting the initial board of directors, which may be classified in 
accordance with the certificate of incorporation, and the name and 
address of each person who is to serve as a director until the first 
meeting of the stockholders, or until a successor is elected and 
qualified. 

(10) The names and addresses of the incorporators. (1991, c. 680, s. 1.) 


§ 54C-11. Administrator to consider application. 


Upon receipt of an application to organize and establish a savings bank, the 
Administrator shall examine or cause to be examined all the relevant facts 
connected with the formation of the proposed savings bank. If it appears to the 
Administrator that the proposed savings bank has complied with all the 
requirements set forth in this Chapter and the rules for the formation of a 
savings bank and is otherwise lawfully entitled to be organized and estab- 
lished as a savings bank, the Administrator shall present the application to the 
Commission for its consideration. (1991, c. 680, s. 1.) 


§ 54C-12. Criteria to be met before the Administrator may 
recommend approval of an application. 


(a) The Administrator may recommend approval of an application to form a 
mutual savings bank only when all of the following criteria are met: 

(1) The proposed savings bank has an operational expense fund, from 
which to pay organizational and incorporation expenses, in an amount 
determined by the Administrator to be sufficient for the safe and 
proper operation of the savings bank, but in no event less than 
seventy-five thousand dollars ($75,000). The moneys remaining in the 
expense fund shall be held by the savings bank for at least one year 
from its date of licensing. No portion of the fund shall be released to 
an incorporator or director who contributed to it, nor to any other 
contributor, nor to any other person, and no dividends shall be accrued 
or paid on the funds without the prior approval of the Administrator. 

(2) The proposed savings bank has pledges for deposit accounts in an 
amount to be determined by the Administrator to be sufficient for the 
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safe and proper operation of the savings bank, but in no event less 
than four million dollars ($4,000,000). 

(3) All entrance fees for deposit accounts of the proposed savings bank 
have been made with legal tender of the United States. 

(4) The name of the proposed savings bank will not mislead the public and 
is not the same as an existing depository institution or so similar to 
the name of an existing depository institution as to mislead the public. 

(5) The character, general fitness, and responsibility of the incorporators 
and the initial board of directors of the proposed savings bank, a 
majority of whom shall be residents of North Carolina, will command 
the confidence of the community in which the proposed savings bank 
intends to locate. 

(6) There is reasonable demand and necessity in the community that will 
be served by the establishment of the proposed savings bank. 

(7) The public convenience and advantage will be served by the establish- 
ment of the proposed savings bank. 

(8) The proposed savings bank will have a reasonable probability of 
sustaining profitable and beneficial operations in the community. 

(9) The proposed savings bank, if established, will promote healthy and 
effective competition in the community in the delivery to the public of 
savings institution services. 

(b) The Administrator may recommend approval of an application to form a 
stock savings bank only when all of the following criteria are met: 

(1) The proposed savings bank has prepared a plan to solicit subscriptions 
for capital stock in an amount determined by the Administrator to be 
sufficient for the safe and proper operation of the savings bank, but in 
no event less than three million dollars ($3,000,000). 

(2) The name of the proposed savings bank will not mislead the public and 
is not the same as an existing depository institution or so similar to 
the name of an existing depository institution as to mislead the public; 
and contains the wording “corporation,” “incorporated,” “limited,” 
“company,” or an abbreviation of one of these words or other words 
Binney to distinguish stock savings banks from mutual savings 

anks. 

(3) The character, general fitness, and responsibility of the incorporators, 
initial board of directors, and initial stockholders of the proposed 
savings bank will command the confidence of the community in which 
the proposed savings bank intends to locate. 

(4) All subscriptions for capital stock of the proposed savings bank have 
been purchased with legal tender of the United States. 

(5) There is a reasonable demand and necessity in the community that 
will be served by the establishment of the proposed savings bank. 

(6) The public convenience and advantage will be served by the establish- 
ment of the proposed savings bank. 

(7) The proposed savings bank will have a reasonable probability of 
sustaining profitable and beneficial operations in the community. 

(8) The proposed savings bank, if established, will promote healthy and 
effective competition in the community in the delivery to the public of 
savings institution services. 

(c) The minimum amount of pledges for deposit accounts or subscriptions for 
capital stock may be adjusted if the Administrator determines that a greater 
requirement is necessary or that a smaller requirement will provide a 
sufficient capital base. The Administrator’s findings and recommendations to 
the Commission shall be based upon due consideration of (i) the population of 
the proposed trade area, (ii) the total deposits of the depository institutions 
operating in the proposed trade area, (111) the economic conditions of and 
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projections for the proposed trade area, (iv) the business experience and 
reputation of the proposed management, (v) the business experience and 
reputation of the proposed incorporators and directors, and (vi) the projected 
deposit growth, capitalization, and profitability of the proposed savings bank. 
(1991, icr680,) sels) 


§ 54C-13. Commission to review findings and recommen- 
dations of Administrator. 


(a) Ifthe Administrator does not have the completed application within 120 
days of the filing of the preliminary application, the application shall be 
returned to the applicants. 

(b) When the Administrator has completed the examination and investiga- 
tion of the facts relevant to the establishment of the proposed savings bank, 
the Administrator shall present the findings and recommendations to the 
Commission at a public hearing. The Commission shall approve or reject an 
application within 180 days of the submission of the preliminary application. 

(c) Not less than 45 days before the public hearing held for the consideration 
of the application to establish a savings bank, the incorporators shall cause to 
be published a notice in a newspaper of general circulation in the area to be 
served by the proposed savings bank. The notice shall contain: 

(1) A statement that the application has been filed with the Administra- 
tor; 

(2) The name of the community where the principal office of the proposed 
savings bank intends to locate; 

(3) A statement that a public hearing shall be held to consider the 
application; and 

(4) A statement that any interested or affected party may file a written 
statement either favoring or protesting the creation of the proposed 
savings bank. The statement shall be filed with the Administrator 
within 30 days of the date of publication. 

(d) The Commission, at the public hearing, shall consider the findings and 
recommendations of the Administrator and shall hear oral testimony that the 
Administrator may wish to give or be called upon to give, and shall also receive 
information and hear testimony from the original incorporators of the pro- 
posed savings bank and from any and all other interested or affected parties. 
The Commission shall hear only testimony and receive only information that 
is relevant to the consideration of the application and the operation of the 
proposed savings bank. (1991, c. 680, s. 1.) 


§ 54C-14. Grounds for approval or denial of application. 


(a) After consideration of the findings, recommendations, and any oral 
testimony of the Administrator, and the consideration of any other information 
and evidence, either written or oral, as has come before it at the public hearing, 
the Commission shall approve or disapprove the application within 30 days 
after the public hearing. The Commission shall approve the application if it 
finds that the certificate of incorporation is in compliance with G.S. 54C-10 and 
that there is compliance with all the criteria set out in G.S. 54C-12, the 
remainder of this Chapter, rules, and the General Statutes. 

(b) If the Commission approves the application, the Administrator shall 
notify the Secretary of State with a certificate of approval, accompanied by the 
original of the certificate of incorporation and the two conformed copies. 

(c) Upon receipt of the certificate of approval, the original of the certificate 
of incorporation, and the two conformed copies and upon the payment by the 
newly chartered savings bank of the appropriate organization tax and fees, the 
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Secretary of State shall file the certificate of incorporation in accordance with 
G.S. 55-1-20. The Secretary of State shall certify, under official seal, the two 
conformed copies of the certificate of incorporation, one of which shall be 
forwarded immediately to the original incorporators or their representatives, 
the other of which shall be forwarded to the office of the Administrator for 
filing. Upon the recordation of the certificate of incorporation by the Secretary 
of State, the savings bank is a body politic and corporate under the name 
stated in the certificate, and may begin the savings bank business when duly 
licensed by the Administrator. 

(d) The certificate of incorporation, or a copy, duly certified by the Secretary 
of State, by the register of deeds of the county where the savings bank is 
located, or by the Administrator, under their respective seals, is evidence in all 
courts and places, and is, in all judicial proceedings, deemed prima facie 
evidence of the complete organization and incorporation of the savings bank 
purporting thereby to have been established. 

(e) After approval of the application, the Administrator shall supervise and 
monitor the organization process. The Administrator shall ensure that suffi- 
cient pledges for deposit accounts or subscriptions for capital stock as well as 
insurance of deposit accounts have been secured by the organizers. (1991, c. 
680, s. 1.) 


§ 54C-15. Final decision. 


The Commission shall present the Administrator with a final decision that is 
in accordance with Chapter 150B of the General Statutes. (1991, c. 680, s. 1.) 


§ 54C-16. Appeal. 


The final decision of the Commission may be appealed in accordance with 
Chapter 150B of the General Statutes. (1991, c. 680, s. 1.) 


§ 54C-17. Insurance of accounts required. 


A State savings bank shall obtain and maintain insurance on all members’ 
and customers’ deposit accounts from an insurance corporation created by an 
act of Congress. Before the licensing of a savings bank, a certificate of 
incorporation duly recorded under G.S. 54C-14(c), is deemed to be sufficient 
certification to the insuring corporation that the savings bank is a legal 
corporate entity. The insurance shall be obtained within the time limit 
prescribed in G.S. 54C-19. Subject to the rules of the Administrator, a State 
savings bank may obtain or participate in efforts to obtain insurance of 
deposits that is in excess of the amount eligible for federal insurance of 
accounts. This insurance is known as “excess insurance”. (1991, c. 680, s. 1.) 


§ 54C-18: Repealed by Session Laws 1999-179, s. 2, effective June 14, 1999. 


§ 54C-19. Time allowed to commence business. 


A newly chartered savings bank shall commence business within one year 
after the date upon which its corporate existence began. A savings bank that 
does not commence business within this time, shall forfeit its corporate 
existence, unless the Administrator, before the expiration of the one year 
period, approves an extension of the time within which the association may 
commence business, upon a written request stating the reasons for the 
request. Upon forfeiture, the certificate of incorporation shall expire, and any 
and all action taken in connection with the incorporation and chartering of the 
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savings bank, with the exception of fees paid to the Division, shall become null 
and void. The Administrator shall determine if a savings bank has failed to 
commence business within one year, without extension as provided in this 
section, and shall notify the Secretary of State and the register of deeds in the 
county in which the savings bank is located that the certificate of incorporation 
has expired. (1991, c. 680, s. 1.) 


§ 54C-20. Licensing. 


A newly chartered savings bank is entitled to a license to operate upon 
payment to the Division of the appropriate license fee as prescribed by the 
Administrator, when it shows to the satisfaction of the Administrator evidence 
of capable, efficient, and equitable management, that the organization of the 
savings bank has been conducted lawfully and is complete, and when it passes 
a final inspection by the Administrator or the Administrator’s representative 
preceding the opening of its doors for business. (1991, c. 680, s. 1.) 


§ 54C-21. Amendments to certificate of incorporation. 


(a) An amendment to the certificate of incorporation of a State savings bank 
shall be made at any annual or special meeting of the savings bank, held in 
accordance with G.S. 54C-106 and G.S. 54C-107, by a majority of votes or 
shares cast by members or stockholders present in person or by proxy at the 
meeting. Any amendment shall be certified by the appropriate corporate 
official, submitted to the Administrator for approval or rejection, and if 
approved, then certified by the Administrator and recorded as provided in G.S. 
54C-14 for certificates of incorporation. 

(b) Notwithstanding subsection (a) of this section, a State savings bank may 
change its registered office or its registered agent, or both, in accordance with 
G.S. 55-5-02. The savings bank shall file a copy of the statement or certificate 
certified by the Secretary of State in the office of the Administrator. (1991, c. 
680, s. 1.) 


§ 54C-22. List of stockholders to be maintained. 


A stock savings bank organized and operated under this Chapter shall, at all 
times, keep a current list of the names of all its stockholders. Whenever called 
upon by the Administrator, a stock savings bank shall file in the office of the 
Administrator a correct list of all its stockholders, the resident address of each, 
the number of shares of stock held by each, and the dates of issue. (1991, c. 680, 
s. 1.) 


§ 54C-23. Branch offices. 


(a) A State savings bank may apply to the Administrator for permission to 
establish a branch office. The application shall be in the form prescribed by the 
Administrator and shall be accompanied by the proper branch application fee. 
The Administrator shall approve or deny branch applications within 120 days 
of filing. 

(b) The Administrator shall approve a branch application when all of the 
following criteria are met: 

(1) The applicant has gross assets of at least ten million dollars 
($10,000,000). 

(2) The applicant has evidenced financial responsibility. 

(3) The applicant has a net worth equal to or exceeding the amount 
required by the insurer of deposit accounts. 
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(4) The applicant has an acceptable internal control system that includes 
certain basic internal control requirements essential to the protection 
of assets and the promotion of operational efficiency regardless of the 
size of the applicant. 

(c) Upon receipt of a branch application, the Administrator shall examine or 
cause to be examined all the relevant facts connected with the establishment 
of the proposed branch office. If it appears to the satisfaction of the Adminis- 
trator that the applicant has complied with all the requirements set forth in 
this section and the regulations for the establishment of a branch office and 
that the savings bank is otherwise lawfully entitled to establish the branch 
office, then the Administrator shall approve the branch application. 

(d) Not more than 10 days following the filing of the branch application with 
the Administrator, the applicant shall cause a notice to be published in a 
newspaper of general circulation in the area to be served by the proposed 
branch office. The notice shall contain: 

(1) A statement that the branch application has been filed with the 
Administrator; 

(2) The proposed address of the branch office, including city or town and 
street; and 

(3) A statement that any interested or affected party may file a written 
statement with the Administrator, within 30 days of the date of the 
publication of the notice, protesting the establishment of the proposed 
branch office and requesting a hearing before the Administrator on 
the application. 

(e) Any interested or affected party may file a written statement with the 
Administrator within 30 days of the date of initial publication of the branch 
application notice, protesting the establishment of the proposed branch office 
and requesting a hearing before the Administrator on the application. If a 
hearing is held on the branch application, the Administrator shall receive 
information and hear testimony only from the applicant and from any 
interested or affected party that is relevant to the branch application and the 
operation of the proposed branch office. The Administrator shall issue the final 
decision on the branch application within 30 days following the hearing. The 
final decision shall be in accordance with Chapter 150B of the General 
Statutes. 

(f) Ifa hearing is not held on the branch application, the Administrator shall 
issue the final decision within 120 days of the filing of the application. The final 
decision shall be in accordance with Chapter 150B of the General Statutes. 

(g) A party to a branch application may appeal the final decision of the 
Administrator to the Commission at any time after the final decision, but not 
later than 30 days after a written copy of the final decision is served upon the 
party and the party’s attorney of record by personal service or by certified mail. 
Failure to file an appeal within the time stated shall operate as a waiver of the 
right of the party to review by the Commission and by a court of competent 
jurisdiction in accordance with Chapter 150B of the General Statutes, relating 
to judicial review. (1991, c. 680, s. 1.) 


§ 54C-24. Request to change location of a branch or prin- 
cipal office. 


The board of directors of a State savings bank may change the location of a 
branch office or the principal office of the savings bank with the prior written 
approval of the Administrator. The Administrator may request, and the 
savings bank shall provide, any information that the Administrator deter- 
mines is necessary to evaluate the request. (1991, c. 680, s. 1.) 
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§ 54C-25. Approval revoked; branch office. 


The Commission may, for good cause and after a hearing, order the closing 
of a branch office. The order shall be made in writing to the savings bank and 
shall fix a reasonable time after which the savings bank shall close the branch 
office. (1991, c. 680, s. 1.) 


§ 54C-26. Branch offices closed. 


The Board of a State savings bank may discontinue the operation of a branch 
office upon giving at least 90 days prior written notice to the Administrator and 
depositors, the notice to include the date upon which the branch office shall be 
closed. (1991, c. 680, s. 1; 1991 (Reg. Sess., 1992), c. 829, s. 6.) 


§ 54C-27. Loan production office. 


A State savings bank may open or close a loan production office with the 
prior written approval of the Administrator. The Administrator may request, 
and the savings bank shall provide, any information that the Administrator 
determines is necessary to evaluate the request. (1991, c. 680, s. 1.) 


§§ 54C-28, 54C-29: Reserved for future codification purposes. 


ARTICLE 38. 
Corporate Changes. 


§ 54C-30. Conversion to savings bank. 


(a) An association or State or national bank, upon a majority vote of its 
board of directors, may apply to the Administrator for permission to convert to 
a State savings bank and for certification of appropriate amendments to its 
certificate of incorporation to effect the change. Upon receipt of an application 
to convert to a State savings bank, the Administrator shall examine all facts 
connected with the conversion. The depository institution applying for permis- 
sion to convert shall pay all the expenses and cost of the examination. 

(b) The converting depository institution shall submit a plan of conversion 
as a part of the application to the Administrator. The Administrator may 
approve it with or without amendment. If the Administrator approves the 
plan, then the plan shall be submitted to the members or stockholders as 
provided in subsection (c) of this section. If the Administrator refuses to 
approve the plan, the objections shall be stated in writing and the converting 
depository institution shall be given an opportunity to amend the plan to 
obviate the objections or to appeal the Administrator’s decision to the Com- 
mission. 

(c) After lawful notice to the members or stockholders of the converting 
depository institution and full and fair disclosure, the substance of the plan 
shall be approved by a majority of the votes or shares present, in person or by 
proxy. Following the vote of the members or stockholders, the results of the 
vote certified by an appropriate officer of the converting depository institution 
shall be filed with the Administrator. The Administrator shall then either 
approve or disapprove the requested conversion to a State savings bank. After 
approval of the conversion, the Administrator shall supervise and monitor the 
conversion process and shall ensure that the conversion is conducted lawfully 
and under the approved plan of conversion. (1991, c. 680, s. 1; 1991 (Reg. Sess., 
1992), c. 8295's77.) 


850 


§54C-31 ART. 3. CORPORATE CHANGES $54C-31 


§ 54C-31. Conversion from State to federal charter. 


A State savings bank, stock or mutual, organized and operated under this 
Chapter, may convert to a federal charter in accordance with the laws and 
regulations of the United States and with the same force and effect as though 
originally incorporated under these laws. The procedure to effect this conver- 
sion is as follows: 

(1) The savings bank shall submit a plan of conversion to the Adminis- 
trator, who may approve the plan, with or without amendment, or 
refuse to approve the plan. If the Administrator approves the plan, 
then the plan shall be submitted to the members or stockholders as 
provided in the subdivision (2) of this section. If the Administrator 
refuses to approve the plan, the objections shall be stated in writing 
and the converting savings bank shall be given an opportunity to 
amend the plan to obviate the objections or to appeal the Administra- 
tor’s decision to the Commission. 

(2) A meeting of the members or stockholders shall be held upon not less 
than 15 days’ notice to each member or stockholder. Notice of the 
meeting may be mailed to each member or stockholder, postage 
prepaid, to the last known address, or the board of directors may 
cause notice of the meeting to be published, once a week for two weeks 
preceding the meeting, in a newspaper of general circulation in the 
county where the savings bank has its principal office. It is regarded 
as sufficient notice of the purpose of the meeting if the notice contains 
substantially the following statement: “The purpose of this meeting is 
to consider the conversion of this State chartered savings bank to a 
federal charter, under the laws of the United States.” An appropriate 
officer of the savings bank shall make proof by affidavit at the meeting 
of due service of the notice or call for the meeting. 

(3) At the meeting of the members or stockholders of the savings bank, the 
members or stockholders may, by affirmative vote of a majority of 
votes or shares present, in person or by proxy, resolve to convert the 
savings bank to a federal charter. A copy of the minutes of the meeting 
of the members or stockholders certified by an appropriate officer of 
the savings bank shall be filed in the office of the Administrator. The 
certified copy when so filed is prima facie evidence of the holding and 
the action of the meeting. 

(4) Within a reasonable time after the receipt of a certified copy of the 
minutes, the Administrator shall either approve or disapprove the 
proceedings of the meeting for compliance with the procedure set forth 
in this section. If the Administrator approves the proceedings, the 
Administrator shall issue a certificate of approval of the conversion. 
The savings bank shall record the certificate in the office of the 
Secretary of State. If the Administrator disapproves the proceedings, 
the Administrator shall provide a written explanation of the disap- 
proval and notify the savings bank of the disapproval. The savings 
bank may appeal a disapproval to the Commission. 

(5) The savings bank shall file an application, in the manner prescribed or 
authorized by the laws and regulations of the United States, to 
consummate the conversion to a federal charter. A copy of the charter 
or authorization issued to the savings bank by the appropriate federal 
regulatory authority shall be filed with the Administrator. Upon filing 
with the Administrator, the savings bank shall cease to be a State 
savings bank and shall be a federal depository institution. 

(6) Whenever any savings bank converts to a federal charter it shall cease 
to be a savings bank under the laws of this State, except that its 
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corporate existence is deemed to be extended for the purpose of 
prosecuting or defending suits by or against it and of enabling it to 
close its business affairs as a State savings bank and to dispose of and 
convey its property. At the time when the conversion becomes effective 
all the property of the State savings bank including all its rights, title, 
and interest in and to all property of whatever kind, whether real, 
personal or mixed, and things in action, and every right, privilege, 
interest, and asset of any conceivable value or benefit then existing, 
belonging or pertaining to it, or which would inure to it, shall 
immediately by act of law and without any conveyance or transfer, 
and without any further act or deed, be vested in and become the 
property of the federal depository institution, which shall have, hold 
and enjoy the same in its own right as fully and to the same extent as 
the same was possessed, held, and enjoyed by the savings bank; and 
the federal depository institution as of the effective time of the 
conversion shall succeed to all the rights, obligations, and relations of 
the State savings bank. (1991, c. 680, s. 1.) 


§ 54C-32. Simultaneous charter and ownership conver- 
sion. 


(a) In the event of a State charter to federal charter conversion, when the 
form of ownership will also simultaneously be changed from stock to mutual, 
or from mutual to stock, the conversion shall proceed initially as if it involves 
only a charter conversion, under G.S. 54C-31. After the savings bank becomes 
a federal depository institution, then the federal regulatory authority shall 
govern the continuing conversion of the form of ownership of the newly 
converted depository institution. 

(b) In the event of a federal charter to State charter conversion, when the 
form of ownership will also simultaneously be changed from stock to mutual or 
from mutual to stock, the conversion shall proceed initially as if it involves only 
a charter conversion under G.S. 54C-30. After the federal depository institu- 
tion becomes a State savings bank, G.S. 54C-33 or G.S. 54C-34 shall govern the 
continuing conversion of the form of ownership of the newly converted savings 
bank. 

(c) This section shall not apply to any simultaneous charter and ownership 
conversion accomplished in conjunction with a merger under G.S. 54C-39. 
(1991, ¢. 680, s. 1.) 


§ 54C-33. Conversion of mutual to stock savings bank. 


(a) A mutual savings bank may convert from mutual to the stock form of 
ownership as provided in this section. 

(b) Amutual savings bank may apply to the Administrator for permission to 
convert to a stock savings bank and for certification of appropriate amend- 
ments to the savings bank’s certificate of incorporation. Upon receipt of an 
application to convert from mutual to stock form the Administrator shall 
examine all facts connected with the requested conversion. The savings bank 
applying for permission to convert shall pay all expenses and cost of the 
examination, monitoring, and supervision. 

(c) The savings bank shall submit a plan of conversion as a part of the 
application to the Administrator. The Administrator may approve it with or 
without amendment, if it appears that: | 

(1) After conversion the savings bank will be in sound financial condition 
and will be soundly managed; 

(2) The conversion will not impair the capital of the savings bank nor 
adversely affect the savings bank’s operations; 
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(3) The conversion will be fair and equitable to the members of the 
savings bank and no person whether member, employee, or otherwise, 
will receive any inequitable gain or advantage by reason of the 
conversion; 

(4) The savings bank services provided to the public by the savings bank 
will not be adversely affected by the conversion; 

(5) The substance of the plan has been approved by a vote of two-thirds of 
the board of directors of the savings bank; 

(6) All shares of stock issued in connection with the conversion are offered 
first to the members of the savings bank; except that any one or more 
tax qualified employee stock benefit plans may first purchase in the 
aggregate not more than ten percent (10%) of the total offering of 
shares; 

(7) All stock shall be offered to members of the savings bank and others in 
prescribed amounts and otherwise under a formula and procedure 
that is fair and equitable and will be fairly disclosed to all interested 
persons; and 

(8) The plan provides a statement as to whether stockholders shall have 
preemptive rights to acquire additional or treasury shares of the 
savings bank. 

If the Administrator approves the plan, then the plan shall be submitted to 
the members as provided in subsection (d) of this section. If the Administrator 
refuses to approve the plan, the Administrator shall state the objections in 
writing and give the converting savings bank an opportunity to amend the 
plan to obviate the objections or to appeal the Administrator’s decision to the 
Commission. 

(d) After lawful notice to the members of the savings bank and full and fair 
disclosure, the substance of the plan shall be approved by a majority of the 
total votes that members of the savings bank are eligible and entitled to cast. 
The vote by the members may be in person or by proxy. Following the vote of 
the members, the results of the vote certified by an appropriate officer of the 
savings bank shall be filed with the Administrator. The Administrator shall 
then either approve or disapprove the requested conversion. After approval of 
the conversion, the Administrator shall supervise and monitor the conversion 
process and shall ensure that the conversion is conducted lawfully and under 
the savings bank’s approved plan of conversion. 

(e) Any rules that the Administrator may adopt to govern conversions shall 
equal or exceed the requirements for conversion, if any, imposed by the federal 
insurer of deposit accounts. (1991, c. 680, s. 1; 1991 (Reg. Sess., 1992), c. 829, 
s. 8.) 


CASE NOTES 


Notice to Members Sufficient. — Notice with final approval of a bank merger by govern- 
by publication and actual mailed notice to a ment agencies. Brooks v. Southern Nat’! Corp., 
depositor satisfied due process standards, 131 N.C. App. 80, 505 S.E.2d 306 (1998). 
where the notice was provided in connection 


§ 54C-34. Conversion of stock savings bank to mutual 
savings bank. 


A stock savings bank organized and operating under this Chapter may, 
subject to the approval of the Administrator, convert to a mutual savings bank 
under this section. Any rules that the Administrator may adopt governing the 
conversion of stock savings banks to mutual savings banks shall include 
requirements that: 
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(1) The conversion neither impair the capital of the converting savings 
bank nor adversely affect its operations; 

(2) The conversion shall be fair and equitable to all stockholders of the 
converting savings bank; 

(3) The public shall not be adversely affected by the conversion; 

(4) Conversion of a savings bank shall be accomplished only under a plan 
approved by the Administrator. The plan shall have been approved by 
an affirmative vote of two-thirds of the members of the board of 
directors of the converting savings bank, after a full and fair disclo- 
sure to the stockholders, by an affirmative vote of a majority of the 
total votes that stockholders of the savings bank are eligible and 
entitled to cast; and 

(5) The plan of conversion provides that: 

a. Deposit accounts be issued in connection with the conversion to the 
stockholders of the converting savings bank; 

b. Auniform date be fixed for the determination of the stockholders to 
whom, and the amount to each stockholder of which, deposit 
accounts shall be made available; and 

c. Deposit accounts so made available to stockholders be based upon 
a fair and equitable formula approved by the Administrator and 
fully and fairly disclosed to the stockholders of the converting 
savings bank. (1991, c. 680, s. 1.) 


§ 54C-35. Merger of like savings banks. 


Any two or more mutual savings banks or any two or more stock savings 
banks organized and operating, may merge or consolidate into a single savings 
bank. The procedure to effect the merger is as follows: 

(1) The directors, or a majority of them, of the savings banks that desire 
to merge may, at separate meetings, enter into a written agreement of 
merger signed by them and under the corporate seals of the respective 
savings banks specifying each savings bank to be merged and the 
savings bank that is to receive into itself the merging savings bank or 
banks, and prescribing the terms and conditions of the merger and the 
mode of carrying it into effect. The merger agreement may provide 
other provisions with respect to the merger as appear necessary or 
desirable, or as the Administrator may require. 

(2) The merger agreement together with copies of the minutes of the 
meetings of the respective boards of directors verified by the secretar- 
ies of the respective savings banks shall be submitted to the Admin- 
istrator, who shall cause a careful investigation and examination to be 
made of the affairs of the savings banks proposing to merge, including 
a determination of their respective assets and liabilities. Fach savings 
bank that is investigated and examined shall pay the cost and 
expense for the examination. If, as a result of the investigation, the 
Administrator concludes that the members or stockholders of each of 
the savings banks proposing to merge will be benefited by the merger, 
the Administrator shall, in writing, approve the merger. If the 
Administrator deems that the proposed merger will not be in the 
interest of all members or stockholders of the savings banks so 
merging, the Administrator shall, in writing, disapprove the merger. 
If the Administrator approves the merger agreement, then it shall be 
submitted, within 45 days after notice to the savings banks of the 
approval, to the members or stockholders of each savings bank, as 
provided in subdivision (3) of this section. The savings bank may 
appeal the disapproval of the merger to the Commission. 
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(3) A special meeting of the members or stockholders of each of the 
savings banks shall be held separately upon notice of not less than 20 
days to members or stockholders of each savings bank. The notice of 
meeting shall specify the time, place, and purpose of such meeting. 
Notice shall be given to members of each mutual savings bank in 
accordance with the methods specified in its charter and bylaws and 
by one or more of the following methods: (i) personal service or (11) 
postage prepaid mail to the last address of each member appearing 
upon the records of the savings bank. Provided; however, with respect 
to a merger of two mutual savings banks, as an alternative to the 
methods of notice specified above, the mutual savings bank which is to 
be the surviving savings bank of the proposed merger may provide the 
notice of meeting by publication of notice at least once a week for four 
consecutive weeks in one or more newspapers in general circulation in 
the county or counties in which the savings bank has its principal and 
any branch offices. Notice shall be given to stockholders of each 
stock-owned savings bank in accordance with the method specified for 
a meeting of stockholders in its charter and bylaws. The secretary or 
other officer of each savings bank shall make proof by certification at 
such meeting of the due service of the notice or call for said meeting. 

(4) At separate meetings of the members or stockholders of the respective 
savings banks, the members or stockholders may adopt, by an 
affirmative vote of a majority of the votes or shares present, in person 
or by proxy, a resolution to merge into a single savings bank upon the 
terms of the merger agreement as shall have been agreed upon by the 
directors of the respective savings banks and as approved by the 
Administrator. Upon the adoption of the resolution, a copy of the 
minutes of the proceedings of the meetings of the members or 
stockholders of the respective savings banks, certified by an appro- 
priate officer of the merging savings banks, shall be filed in the office 
of the Administrator. Within 15 days after the receipt of a certified 
copy of the minutes of the meetings, the Administrator shall either 
approve or disapprove the proceedings for compliance with this 
section. If the Administrator approves the proceedings, the Adminis- 
trator shall issue a certificate of approval of the merger. The certifi- 
cate shall be filed and recorded in the office of the Secretary of State. 
When the certificate is so filed, the merger agreement shall take effect 
according to its terms and is binding upon all the members or 
stockholders of the savings banks merging, and it is deemed to be the 
act of merger of the constituent savings banks under the laws of this 
State, and the certificate or certified copy thereof is evidence of the 
agreement and act of merger of the savings banks and the observance 
and performance of all acts and conditions necessary to have been 
observed and performed precedent to the merger. Within 60 days after 
its receipt from the Secretary of State, the certified copy of the 
certificate shall be filed with the register of deeds of the county or 
counties in which the respective savings banks so merged have 
recorded their original certificates of incorporation. Failure to so file 
shall subject the savings bank to only a penalty of one hundred dollars 
($100.00) to be collected by the Secretary of State. If the Administra- 
tor disapproves the proceedings, the Administrator shall issue a 
written statement of the reasons for the disapproval and notify the 
savings banks to that effect. The savings banks may appeal the 
disapproval to the Commission. 

(5) Upon the merger of any savings bank, as above provided, into another: 
a. Its corporate existence is merged into that of the receiving savings 

bank; and all its right, title, interest in and to all property of 
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whatsoever kind, whether real, personal or mixed, and things in 
action, and every right, privilege, interest or asset of any conceiv- 
able value or benefit then existing belonging or pertaining to it, or 
which would inure to it under an unmerged existence, shall 
immediately by act of law and without any conveyance or trans- 
fer, and without any further act or deed, be vested in and become 
the property of the receiving savings bank, which shall have, 
hold, and enjoy the same in its own right as fully and to the same 
extent as if the same were possessed, held, or enjoyed by the 
savings banks so merged; and the receiving savings bank shall 
absorb fully and completely the savings bank or banks so merged. 

b. Its rights, liabilities, obligations, and relations to any person shall 
remain unchanged and the savings bank into which it has been 
merged shall, by the merger, succeed to all the relations, obliga- 
tions, and liabilities as though it had itself assumed or incurred 
the same. No obligation or liability of a member, customer, or 
stockholder in a savings bank that is a party to the merger shall 
be affected by the merger, but obligations and liabilities shall 
continue as they existed before the merger, unless otherwise 
provided in the merger agreement. 

c. A pending action or other judicial proceeding to which a savings 
bank that is so merged is a party, is not deemed to have abated or 
to have discontinued by reason of the merger, but may be 
prosecuted to final judgment, order, or decree in the same manner 
as if the merger had not been made; or the receiving savings bank 
may be substituted as a party to the action or proceeding, and any 
judgment, order, or decree may be rendered for or against it that 
might have been rendered for or against the other savings bank if 
the merger had not occurred. 

(6) Notwithstanding any other provision of this section, the Administrator 
may waive any or all of the foregoing requirements upon finding that 
waiver would be in the best interest of the members or stockholders of 
the merging savings banks. (1991, c. 680, s. 1; 1995, c. 479, s. 5.) 


§ 54C-36. Simultaneous conversion/merger. 


(a) The Administrator shall not approve any application for the conversion 
of a savings bank from mutual to stock form and its simultaneous (i) merger 
into a stock-owned savings institution or bank or (ii) acquisition by an 
operating financial institution holding company except as authorized in 
subsection (b) of this section. As used in this section, “simultaneous conver- 
sion/merger” shall mean a transaction in which the members of a mutual 
savings bank proposing to convert to stock form are offered the opportunity to 
purchase (i) stock in the savings institution or bank into which it will be 
merged or (ii) stock in the holding company by which it will be acquired. 

(b) The Administrator shall approve a plan of simultaneous conver- 
sion/merger only if: 

(1) The transaction is proposed to address supervisory concerns of the 
Administrator as to the safety and soundness of the mutual savings 
bank; or 

(2) The mutual savings bank: 

a. Operates in a local market area in which long-term trends make 
reasonable growth, continued profitability, and safe and sound 
operation appear unlikely; 

b. Furnishes evidence concerning its asset size, capital to assets ratio, 
and other factors, which may include a cost/benefit analysis, 
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satisfactory to the Administrator that a simultaneous conver- 
sion/merger is more likely than remaining independent, merging 
with a mutual institution, converting to stock ownership, or other 
alternatives available to the savings bank to result in deposit, 
credit, and other financial services being provided within the local 
community safely and soundly on a long-term basis; and 

c. Furnishes evidence satisfactory to the Administrator that no direc- 
tor, officer, or other person associated with the parties to the 
proposed transaction will receive benefits as a result of the 
simultaneous conversion/merger which in the aggregate exceed 
those permitted under the federal regulations governing similar 
transactions. 

(c) The Administrator may adopt rules to govern simultaneous conver- 
sion/mergers, which rules shall contain restrictions or limitations which equal 
or exceed the limitations or restrictions contained in the rules of federal 
regulatory agencies governing similar transactions. No plan of a simultaneous 
conversion/merger shall be approved by the Administrator unless it includes 
notification by first class mail to the members of the savings bank to be 
acquired explaining the plan including economic benefits or incentives to be 
received by officers and directors of the association, if any. Shares of stock in 
the acquiring entity purchased at a discount or otherwise by members of the 
savings bank as part of the simultaneous conversion/merger shall be without 
limitation on subsequent sales by such members: provided, however, rules 
adopted by the Administrator may place limitations of the sale of such stock 
purchased by officers and directors of the savings bank. (1991, c. 680, s. 1; 
1995, c. 479, s. 6.) 


§ 54C-37. Merger of mutual and stock savings banks. 


Any two or more savings banks, when one or more is mutually owned and 
one or more is stock owned, may merge to form either a mutual or stock savings 
bank in separate conversion-merger proceedings or in simultaneous conver- 
sion-merger proceedings. (1991, c. 680, s. 1.) 


§ 54C-38. Simultaneous merger and conversion. 


Any combination of associations and State savings banks may merge to form 
either an association or a State savings bank. (1991, c. 680, s. 1.) 


§ 54C-39. Merger of federal charters with State savings 
banks. 


Any two or more depository institutions, when one or more is a State savings 
bank and one or more is a federal depository institution operating in North 
Carolina, may merge under either a State savings bank charter or a federal 
charter. (1991, c. 680, s. 1.) 


§ 54C-40. Merger of savings banks with banks and associ- 
ations. 


(a) AState savings bank, upon a majority vote of its board of directors, may 
apply to the Administrator for permission to merge with any bank, as defined 
in G.S. 53-1, or any association, as defined in G.S. 54B-4. 

(b) The State savings bank shall submit a plan of merger as a part of the 
application to the Administrator. The Administrator may recommend approval 
of the plan of merger with or without amendment. 
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If the Administrator approves the plan, then the plan shall be submitted to 
the stockholders or members as provided in subsection (c) of this section. If the 
Administrator refuses to approve the plan, the Administrator shall state the 
objections in writing and give the merging savings bank an opportunity to 
amend the plan to obviate the objections or to appeal the Administrator’s 
decision to the Commission. 

(c) After lawful notice to the stockholders or members of the savings bank 
and full and fair disclosure, the substance of the plan shall be approved by a 
majority of the total votes that stockholders or members of the savings bank 
are eligible and entitled to cast. The vote by the stockholders or members may 
be in person or by proxy. Following the vote of the stockholders or members, the 
results of the vote certified by an appropriate officer of the savings bank shall 
be filed with the Administrator. The Administrator shall then either approve or 
disapprove the requested merger. 

(d) Amerger between a mutual savings bank and a mutual savings and loan 
association shall be conducted in accordance with the provisions of G.S. 
54C-35. (1991, c. 680, s. 1; 1995, c. 479, s. 7.) 


§ 54C-41. Voluntary dissolution by directors. 


A State savings bank may be voluntarily dissolved by a majority vote of the 
board of directors when substantially all of the assets have been sold for the 
purpose of terminating the business of the savings bank or as provided in G.S. 
55-14-01 and when a certificate of dissolution is recorded in the manner 
required by this Chapter for the recording of certificates of incorporation. 
(1991, c. 680, s. 1.) 


§ 54C-42. Voluntary dissolution by stockholders or mem- 
bers. 


At any annual or special meeting called for the purpose of dissolution, a 
savings bank may, by an affirmative vote, in person or by proxy, of at least 
two-thirds of the total number of shares or votes that all members or 
stockholders of the association are entitled to cast, resolve to dissolve and 
liquidate the savings bank and adopt a plan of voluntary dissolution. Upon 
adoption of the resolution and plan of voluntary dissolution, the members or 
stockholders shall proceed to elect not more than three liquidators who shall 
post bond as required by the Administrator. The liquidators shall have full 
power to execute the plan; and the procedure thereafter shall be as follows: 

(1) A copy of the resolution, certified by an appropriate officer of the 
savings bank, together with the minutes of the meeting of members or 
stockholders, the plan of liquidation, and an itemized statement of the 
savings bank’s assets and liabilities, sworn to by a majority of its 
board of directors, shall be filed with the Administrator. The minutes 
of the meeting of members or stockholders shall be certified by an 
appropriate officer of the association, and shall set forth the notice 
given, the time of mailing thereof, the vote on the resolution, the total 
number of shares or votes that all members of the savings bank were 
entitled to cast thereon, and the names of the liquidators elected. 

(2) If the Administrator finds that the proceedings are in accordance with 
this Chapter, and that the plan of liquidation is not unfair to any 
person affected, the Administrator shall attach a certificate of ap- 
proval to the plan and shall forward one copy to the liquidators and 
one copy to the savings bank’s federal deposit account insurance 
corporation. Once the Administrator has approved the resolution and 
the plan of liquidation, it shall thereafter be unlawful for the savings 
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bank to accept any additional deposit accounts or additions to deposit 
accounts or make any additional loans, but all its income and receipts 
in excess of actual expenses of liquidation of the savings bank shall be 
applied to the discharge of its liabilities. 

(3) The liquidating savings bank shall pay a reasonable compensation, 
sunledt to the approval of the Administrator, to the appointed liqui- 

ator. 

(4) The plan becomes effective upon the recording of the Administrator’s 
certificate of approval in the manner required by this Chapter for the 
recording of the certificate of incorporation. 

(5) The liquidation of the savings bank is subject to the supervision and 
examination of the Administrator. (1991, c. 680, s. 1.) 


§ 54C-43. Reports of voluntary dissolution. 


Upon completion of liquidation, the liquidator shall file with the Adminis- 
trator a final report and accounting of the liquidation. The Administrator’s 
approval of the report shall operate as a complete and final discharge of the 
liquidator, the board of directors, and each member or stockholder in connec- 
tion with the liquidation of the savings bank. Upon approval of the report, the 
Administrator shall issue a certificate of dissolution of the savings bank and 
shall record same in the manner required by this Chapter for the recording of 
certificates of incorporation. The dissolution is effective upon the recording of 
the certificates of incorporation. (1991, c. 680, s. 1.) 


§ 54C-44. Stock dividends. 


No dividend on stock shall be paid unless the savings bank has the prior 
written approval of the Administrator, except as provided in any rules that the 
Administrator may adopt. (1991, c. 680, s. 1.) 


§ 54C-45. Supervisory mergers, consolidations, conver- 
sions, and combination mergers and conver- 
sions. 


Notwithstanding any other provision of this Chapter, in order to protect the 
public, including members, depositors, and stockholders of a State savings 
bank, the Administrator, upon making a finding that a State savings bank is 
unable to operate in a safe and sound manner, may authorize or require a short 
form merger, consolidation, conversion, or combination merger and conversion 
of the State savings bank, or any other transaction, as to which the finding is 
made. (1991, c. 680, s. 1.) 


§ 54C-46. Interim savings banks. 


(a) Article 2 of this Chapter shall not apply to applications for permission to 
organize an interim State savings bank so long as the application is approved 
by the Administrator. 

(b) Preliminary approval of an application for permission to organize an 
interim State savings bank is conditional upon the Administrator’s approval of 
an application to merge the interim savings bank and an existing stock savings 
i or on the Administrator’s approval of any other transaction. (1991, c. 680, 
sil; 


§ 54C-47. Conversion to bank. 


(a) AState savings bank, upon a majority vote of its board of directors, may 
apply to the Administrator for permission to convert to a bank, as defined 
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under G.S. 53-1(1), or to a national bank or other form of depository institution 
and for certification of appropriate amendments to its certificate of incorpora- 
tion to effect the change. Upon receipt of an application to so convert, the 
Administrator shall examine all facts connected with the conversion, including 
receipt of approval of the converting institution’s plan of conversion by other 
federal or state regulatory agencies having jurisdiction over the institution 
upon completion of its conversion. The depository institution applying for 
permission to convert shall pay all the expenses and costs of examination. 

(b) The converting depository institution shall submit a plan of conversion 
as a part of the application to the Administrator. The Administrator may 
approve it with or without amendment. If the Administrator approves the 
plan, then the plan shall be submitted to the members or stockholders as 
provided in subsection (c) of this section. If the Administrator refuses to 
approve the plan, the Administrator’s objections shall be stated in writing and 
the converting depository institution shall be given an opportunity to amend 
its plan to obviate the objections or to appeal the Administrator’s decision to 
the Commission. 

(c) After lawful notice to the members or stockholders of the converting 
depository institution and full and fair disclosure, the substance of the plan 
shall be approved by the members or the shareholders at a duly called and 
properly convened meeting of the members or shareholders. Following the 
meeting of the members or shareholders, the results of the vote certified by an 
appropriate officer of the converting depository institution shall be filed with 
the Administrator. The Administrator shall then either approve or disapprove 
the requested conversion to a bank, national bank, or other form of depository 
institution. After approval of the conversion, the Administrator shall supervise 
and monitor the conversion process and shall ensure that the conversion is 
conducted lawfully and under the approved plan of conversion. (1993, c. 163, s. 


6.) 


§§ 54C-48 through 54C-51: Reserved for future codification purposes. 


ARTICLE 4. 


Supervision. 


§ 54C-52. Supervision. 


(a) The Administrator shall perform the duties and exercise the powers as to 
savings banks organized or operated under this Chapter, except as otherwise 
provided herein. 

(b) The Commission may review, approve, disapprove, or modify any action 
taken by the Administrator in the exercise of the powers, duties, and functions 
granted to the Administrator by this Chapter. (1991, c. 680, s. 1.) 


§ 54C-53. Power of Administrator to adopt rules and defi- 
nitions; reproduction of records. 


(a) The Administrator shall adopt rules, definitions, and forms as may be 
necessary for the supervision and regulation of savings banks and for the 
protection of the public investing in savings banks. | 

(b) Without limiting the generality of subsection (a) of this section, the 
Administrator may adopt rules, definitions, and forms with respect to the 
following: 

(1) Reserve requirements; 


860 


§54C-54 ART. 4. SUPERVISION §54C-54 


(2) Stock ownership and dividends; 

(3) Stock transfers; 

(4) Original incorporators, stockholders, directors, officers, and employees 
of a savings bank; 

(5) Bylaws; 

(6) The operation of savings banks; 

(7) Deposit accounts, bonus plans, and contracts for savings programs; 

(8) Loans and loan expenses; 

(9) Investments and resource management; 

(10) Forms of proxies, holders of proxies, and proxy solicitations; 

(11) Types of financial records to be maintained by savings banks; 

(12) Retention periods of various financial records; 

(13) Internal control procedures of savings banks; 

(14) Conduct and management of savings banks; 

(15) Chartering and branching; 

(16) Liquidations, dissolutions, and receiverships; 

(17) Mergers, consolidations, conversions, and combination mergers and 
conversions; 

(18) Interim savings banks; 

(19) Reports that may be required by the Administrator; 

(20) Conflicts of interest; 

(21) Service corporations; and 

(22) Subsidiary savings banks and holding companies, including the 
rights of members, levels of investment in the subsidiaries, and stock 
sales. 

(c) Asavings bank may cause any or all of its records to be recorded, copied, 
or reproduced by any photographic, photostatic, or miniature photographic 
process that correctly, accurately, permanently copies, reproduces, or forms a 
medium for copying or reproducing the original record on a film or other 
durable material. 

(d) A photographic, photostatic, or miniature photographic copy or repro- 
duction is deemed to be an original record in all courts and administrative 
agencies for the purpose of its admissibility in evidence. A facsimile, exempli- 
fication or certified copy of any photographic copy or reproduction is deemed to 
be a facsimile, exemplification, or certified copy of the original record for all 
purposes. | 

(e) This section, with reference to the retention and disposition of records, 
shall apply to any federal savings bank operating in North Carolina unless in 
conflict with regulations prescribed by its federal regulatory authority. (1991, 
c. 680, s. 1.) 


§ 54C-54. Examinations by Administrator; report. 


(a) It is the Administrator’s duty, if at any time the Administrator deems it 
prudent, to examine and investigate everything relating to the business of a 
State savings bank or a holding company thereof, and to appoint a suitable and 
competent person to make the investigation. The investigator shall file with 
the Administrator a full report of the findings in the case, including any 
violation of law or any unauthorized or unsafe practices of the savings bank 
disclosed by the examination. 

(b) The Administrator shall furnish a copy of the report to the savings bank 
examined and may, upon request, furnish a copy of, or excerpts from, the report 
to the insurer of accounts. 

(c) No savings bank may willfully delay or willfully obstruct an examination 
in any fashion. A person failing to comply with this subsection is guilty of a 
Class 1 misdemeanor. 
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(d) No person who possesses or controls any books, accounts, or papers of 
any State savings bank shall refuse to exhibit same to the Administrator or the 
Administrator’s agent on demand, or shall knowingly or willingly make any 
false statement in regard to the same. A person failing to comply with this 
subsection is guilty of a Class 1 misdemeanor. (1991, c. 680, s. 1; 1993, c. 539, 
ss. 435, 436; 1994, Ex. Sess., c. 24, s. 14(c).) 


§ 54C-55. Supervision and examination fees authorized; 
use of funds collected under Chapter. 


(a) Every State savings bank, including savings banks in process of volun- 
tary liquidation, or a holding company thereof, shall pay into the office of the 
Administrator each July a supervisory fee. Examination fees shall be paid 
promptly upon an association’s receipt of the examination billing. The Admin- 
istrator, subject to the advice and consent of the Commission, shall, on or 
before June 1 of each year: 

(1) Determine and fix the scale of supervisory and examination fees to be 
assessed and collected during the next fiscal year; and 

(2) Determine and fix the amount of the fee and set the fee collection 
schedule for the fees to be assessed to and collected from applicants to 
defray the cost of processing their charter, branch, merger, conversion, 
holding company acquisition, and name change applications. 

(b) All funds and revenue collected by the Division under this section and all 
other sections of this Chapter that authorize the collection of fees and other 
funds shall be deposited with the State Treasurer and expended under the 
terms of the Executive Budget Act, solely to defray expenses incurred by the 
office of the Administrator in carrying out its supervisory and auditing 
functions. 

(c) Notwithstanding subsections (a) and (b) of this section, whenever the 
Administrator under G.S. 54C-54 appoints a suitable and competent person, 
other than a person employed by the Administrator’s office, to make an 
examination and investigation of the business of a State savings bank, the 
savings bank shall pay all costs and expenses relative to the examination and 
investigation. (1991, c. 680, s. 1; 1998-215, s. 38(b).) 


Effect of Amendments. — The 1998 Chapter shall be credited to the General Fund 
amendment, effective October 31, 1998,in sub- and may be appropriated by the General As- 
section (b), deleted the former last sentence sembly for any public purpose.” 
which read, “Civil penalties collected under this 


§ 54C-56. Prolonged audit, examination, or revaluation; 
payment of costs. 


(a) If, in the opinion of the Administrator, an examination conducted under 
G.S. 54C-55 fails to disclose the complete financial condition of a savings bank, 
the Administrator may in order to ascertain its complete financial condition: 

(1) Make an extended audit or examination of the savings bank or cause 
an audit or examination to be made by an independent auditor; and 

(2) Make an extended revaluation of any of the assets or liabilities of the 
savings bank or cause an independent appraiser to make a revalua- 
tion. | 

(b) The Administrator shall collect from the savings bank a reasonable sum 
for actual or necessary expenses of an audit, examination, or revaluation. 
(1991, c. 680, s. 1.) 
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§ 54C-57. Administrator to have right of access to books 
and records of the savings bank; right to issue 
subpoenas, administer oaths, examine wit- 
nesses. 


(a) The Administrator and the Administrator’s agents: 

(1) Shall have free access to all books and records of a savings bank, or a 
service corporation or holding company thereof, that relate to its 
business, and the books and records kept by an officer, agent, or 
employee relating to or upon which any record is kept; 

(2) May subpoena witnesses and administer oaths or affirmations in the 
examination of any director, officer, agent, or employee of a savings 
bank, or a service corporation or holding company thereof or of any 
other person in relation to its affairs, transactions, and conditions; 

(3) May require the production of records, books, papers, contracts, and 
other documents; and 

(4) May order that improper entries be corrected on the books and records 
of a savings bank. 

(b) The Administrator may issue subpoenas duces tecum. 

(c) Ifa person fails to comply with a subpoena so issued or a party or witness 
refuses to testify on any matters, a court of competent jurisdiction, on the 
application of the Administrator, shall compel compliance by proceedings for 
contempt as in the case of disobedience of the requirements of a subpoena 
issued from the court or a refusal to testify in the court. (1991, c. 680, s. 1.) 


§ 54C-58. Test appraisals of collateral for loans; expense 
paid. 


(a) The Administrator may direct the making of test appraisals of real 
estate and other collateral securing loans made by savings banks doing 
business in this State, employ competent appraisers, or prescribe a list from 
which competent appraisers may be selected, for the making of these apprais- 
als by the Administrator, and any and all other acts incident to the making of 
test appraisals. 

(b) In lieu of causing an appraisal to be made, the Administrator may accept 
an appraisal caused to be made by the insurer of accounts. 

(c) The expense and cost of test appraisals made under this section shall be 
defrayed by the savings bank subjected to the test appraisals, and each savings 
bank doing business in this State shall pay all reasonable costs and expenses 
of the test appraisals when it is directed. (1991, c. 680, s. 1.) 


§ 54C-59. Relationship of savings banks with the Savings 
Institution Division. 


(a) Except as provided by subsection (b) of this section, a savings bank or 
any director, officer, employee, or representative thereof shall not grant or give 
to the Administrator or to any employee of the Division or to their spouses, any 
loan or gratuity, directly or indirectly. 

(b) Neither the Administrator nor any employee of the Division shall: 

(1) Hold an office or position in any State savings bank or exercise any 
right to vote on any State savings bank matter by reason of being a 
member of the savings bank; 

(2) Be interested, directly or indirectly, in any savings bank organized 
under the laws of this State; or 

(3) Undertake any indebtedness as a borrower, directly or indirectly, or 
act as endorser, surety, or guarantor, or sell or otherwise dispose of 
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any loan or investment to any savings bank organized under the laws 
of this State. 

(c) Notwithstanding subsection (b) of this section, the Administrator or any 
employee of the Division may be a deposit account holder and receive earnings 
on a deposit account. 

(d) The Administrator or any employee of the Division shall dispose of any 
prohibited right or interest in a savings bank, either directly or indirectly, 
within 60 days after the date of the Administrator’s or employee’s appointment 
or employment. If the Administrator or any employee of the Division is 
indebted as borrower, directly or indirectly, or is an endorser, surety, or 
guarantor on a note, at the time of appointment or employment, the Admin- 
istrator or employee may continue in that capacity until the loan is paid off. 

(e) If the Administrator or any employee of the Division has a loan or other 
note acquired by a State savings bank through the secondary market, the 
Administrator or employee may continue with the debt until the loan or note 
is paid off. (1991, c. 680, s. 1.) 


§ 54C-60. Confidential information. 


(a) The following records or information of the Commission, the Adminis- 
trator, or the agent of either shall be confidential and shall not be disclosed: 

(1) Information obtained or compiled in preparation of or anticipation of, 
or during an examination, audit, or investigation of any association; 

(2) Information reflecting the specific collateral given by a named bor- 
rower, the specific amount of stock owned by a named stockholder, any 
stockholder list supplied to the Administrator under G.S. 54C-22, or 
specific deposit accounts held by a named member or customer; 

(3) Information obtained, prepared, or compiled during or as a result of an 
examination, audit, or investigation of any savings bank by an agency 
of the United States, if the records would be confidential under federal 
law or regulation; 

(4) Information and reports submitted by savings banks to federal regu- 
latory agencies, if the records or information would be confidential 
under federal law or regulation; 

(5) Information and records regarding complaints from the public re- 
ceived by the Division that concern savings banks when the complaint 
would or could result in an investigation, except to the management of 
those savings banks; and 

(6) Any other letters, reports, memoranda, recordings, charts or other 
documents or records that would disclose any information of which 
disclosure is prohibited in this subsection. 

(b) A court of competent jurisdiction may order the disclosure of specific 
information. 

(c) The information contained in an application is deemed to be public 
information. Disclosure shall not extend to the financial statement of the 
incorporators nor to any further information deemed by the Administrator to 
be confidential. 

(d) Nothing in this section shall prevent the exchange of information 
relating to savings banks and the business thereof with the representatives of 
the agencies of this State, other states, or of the United States, or with reserve 
or insuring agencies for savings banks. The private business and affairs of an 
individual or company shall not be disclosed by any person employed by the 
Division, any member of the Commission, or by any person with whom 
information is exchanged under the authority of this subsection. 

(e) An official or employee of this State violating this section is liable to any 
person injured by disclosure of the confidential information for all damages 
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sustained thereby. Penalties provided are not exclusive of other penalties. 
(1991, c. 680, s. 1.) 


§ 54C-60.1. Confidential records. 


(a) As used in this section: 

(1) “Compliance review committee” means: 

a. An audit, loan review, or compliance committee appointed by the 
board of directors of a savings bank or any other person to the 
extent the person acts at the direction of or reports to a compli- 
ance review committee; and 

b. Whose functions are to audit, evaluate, report, or determine 
compliance with any of the following: 

1. Loan underwriting standards; 

2. Asset quality; 

3. Financial reporting to federal or State regulatory agencies; 

4. Adherence to the savings bank’s investment, lending, account- 
ing, ethical, and financial standards; or 

5. Compliance with federal or State statutory requirements. 

(2) “Compliance review documents” means documents prepared for or 
created by a compliance review committee. 

(3) “Loan review committee” means a person or group of persons who, on 
behalf of a savings bank, reviews assets, including loans held by the 
savings bank, for the purpose of assessing the credit quality of the 
loans or the loan application process, compliance with the savings 
bank’s investment and loan policies, and compliance with applicable 
laws and regulations. 

(4) “Person” means an individual, group of individuals, board, committee, 
partnership, firm, association, corporation, or other entity. 

(b) Savings banks chartered under the laws of North Carolina or of the 
United States shall maintain complete records of compliance review docu- 
ments, and the documents shall be available for examination by any federal or 
State savings bank regulatory agency having supervisory jurisdiction. Not- 
withstanding Chapter 132 of the General Statutes, compliance review docu- 
ments in the custody of a savings bank or regulatory agency are confidential, 
are not open for public inspection, and are not discoverable or admissible in 
evidence in a civil action against a savings bank, its directors, officers, or 
employees, unless the court finds that the interests of justice require that the 
documents be discoverable or admissible in evidence. (1995, c. 408, s. 3.) 


§ 54C-61. Annual license fees. 


A state savings bank shall pay an annual license fee set by the Administra- 
tor, subject to the advice and consent of the Commission. The license fee shall 
be used to defray the expenses incurred by the Division in supervising State 
savings banks. The Administrator may license each State savings bank upon 
receipt of the license fee and filing of an application in the form prescribed by 
the Administrator. (1991, c. 680, s. 1.) 


§ 54C-62. Statement filed by savings bank; fees. 


A State savings bank shall file in the office of the Administrator, on or before 
the first day of February in each year, in the form prescribed by the 
Administrator, a statement of the business standing and financial condition of 
the savings bank on the preceding 31st day of December, signed and sworn to 
by the secretary or other officer duly authorized by the board of directors of the 
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savings bank before a notary public. The statement shall be accompanied by a 
filing fee set by the Administrator, subject to the advice and consent of the 
Commission. The filing fees shall be used to defray the expenses incurred by 
po ne ee in supervising State savings banks. (1991, c. 680, s. 1; 1993, c. 163, 
S53. 


§ 54C-63. Statement examined, approved, and published. 


It is the duty of the Administrator to receive and thoroughly examine each 
annual statement required by G.S. 54C-62, and if made in compliance with the 
requirements thereof, each State savings bank shall at its own expense, 
publish an abstract of the same in a newspaper having general circulation 
within each market area of the savings bank as selected by the managing 
officer. (1991, c. 680, s. 1; 1991 (Reg. Sess., 1992), c. 829, s. 9; 1993, c. 163, s. 4.) 


§ 54C-64. Prohibited practices. 


A person who engages in any of the following acts or practices is guilty of a 
Class 1 misdemeanor: 

(1) Defamation: Making, publishing, disseminating, or circulating, di- 
rectly or indirectly, or aiding, abetting, or encouraging the making, 
publishing, disseminating, or circulating of any oral, written, or 
printed statement that is false regarding the financial condition of 
any savings bank. 

(2) False information and advertising: Making, publishing, disseminat- 
ing, circulating, or otherwise placing before the public in any publi- 
cation, media, notice, pamphlet, letter, poster, or any other way, an 
advertisement, announcement, or statement containing any asser- 
tion, representation, or statement with respect to the savings bank 
business or with respect to any person in the conduct of the savings 
bank business that is untrue, deceptive, or misleading. 

(3) Repealed by Session Laws 1997-241, s. 2. (1991, c. 680, s. 1; 1998, c. 
539, s. 437; 1994, Ex. Sess., c. 24, s. 14(c); 1993 (Reg. Sess., 1994), c. 
167, 'S..22;/1997-241,.s. 2.) 


8§ 54C-65 through 54C-75: Reserved for future codification purposes. 


ARTICLE 5. 


Enforcement. 


§ 54C-76. Cease and desist orders. 


(a) If a person or savings bank is engaging in, or has engaged in, any unsafe 
or unsound practice or unfair and discriminatory practice in conducting the 
savings bank’s business, or of any other law, rule, order, or condition imposed 
in writing by the Administrator, the Administrator may issue a notice of 
charges to the person or association. A notice of charges shall specify the acts 
alleged to sustain a cease and desist order, and state the time and place at 
which a hearing shall be held. A hearing before the Commission on the charges 
shall be held no earlier than seven days, and no later than 15 days after 
issuance of the notice. The charged institution is entitled to a further extension 
of seven days upon filing a request with the Administrator. The Administrator 
may also issue a notice of charges if there are reasonable grounds to believe 
that a person or savings bank is about to engage in any unsafe or unsound 
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business practice, or any violation of this Chapter, or any other law, rule, or 
order. If, by a preponderance of the evidence, it is shown that any person or 
savings bank is engaged in, or has been engaged in, or is about to engage in, 
any unsafe or unsound business practice, or unfair and discriminatory practice 
or any violation of this Chapter, or any other law, rule, or order, a cease and 
desist order shall be issued. The Commission may issue a temporary cease and 
desist order to be effective for 15 days and which may be extended once for a 
period of 15 days. 

(b) If a person or State savings bank is engaging in, has engaged in, or is 
about to engage in any unsafe or unsound practice in conducting the savings 
bank’s business, or any violation of this Chapter or of any other law, rule, order, 
or condition imposed in writing by the Administrator, and the Administrator 
has determined that immediate corrective action is required, the Administra- 
tor may issue a temporary cease and desist order. A temporary cease and desist 
order is effective immediately upon issuance for a period of 15 days, and may 
be extended once for a period of 15 days. The order shall state its duration on 
its face and the words, “Temporary Cease and Desist Order.” A hearing before 
the Commission shall be held within the time that the order remains effective, 
at which time a temporary order may be dissolved or made permanent. (1991, 
c. 680, s. 1.) 


§ 54C-77. Civil penalties; State savings banks. 


(a) Except as otherwise provided in this Article, a savings bank that is found 
to have violated this Article may be ordered to pay a civil penalty of up to 
twenty thousand dollars ($20,000). A savings bank that is found to have 
violated or failed to comply with any cease and desist order issued under the 
authority of this Article may be ordered to pay a civil penalty of up to twenty 
thousand dollars ($20,000) for each day that the violation or failure to comply 
continues. 

The clear proceeds of civil penalties provided for in this section shall be 
remitted to the Civil Penalty and Forfeiture Fund in accordance with G.S. 
115C-457.2. 

(b) To enforce this section, the Administrator may assess the penalty, appear 
in a court of competent jurisdiction, and move the court to order payment of the 
penalty. Before the assessment of the penalty, the Administrator shall hold a 
Bearing, which shall comply with Article 3A of Chapter 150B of the General 

tatutes. 

(c) If the Administrator determines that, as a result of a violation of this 
Article or of a failure to comply with any cease and desist order issued under 
the authority of this Article, a situation exists requiring immediate corrective 
action, the Administrator may impose the civil penalty in this section on the 
savings bank without a prior hearing, and the penalty is effective as of the date 
of notice to the association. Imposition of the penalty may be directly appealed 
to the Wake County Superior Court. 

(d) Nothing in this section shall prevent anyone damaged by a State savings 
bank from bringing a separate cause of action in a court of competent 
jurisdiction. (1991, c. 680, s. 1; 1998-215, s. 38(a).) 


Effect of Amendments. — The 1998 
amendment, effective October 31, 1998, added 
the second paragraph of subsection (a). 
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§ 54C-78. Civil penalties; directors, officers, and employ- 
ees. 


(a) A person, whether a director, officer, or employee, who is found to have 
violated this Article, whether willfully or as a result of gross negligence, gross 
incompetency, or recklessness, may be ordered to pay a civil penalty of up to 
five thousand dollars ($5,000) per violation. A person who is found to have 
violated or failed to comply with any cease and desist order issued under the 
authority of this Article, may be ordered to pay a civil penalty of up to five 
thousand dollars ($5,000) per violation for each day that the violation or failure 
to comply continues. The clear proceeds of civil penalties provided for in this 
subsection shall be remitted to the Civil Penalty and Forfeiture Fund in 
accordance with G.S. 115C-457.2. 

(b) To enforce this section, the Administrator may assess the penalty, appear 
in a court of competent jurisdiction, and move the court to order payment of the 
penalty. Before the assessment of the penalty, the Administrator shall hold a 
eRe which shall comply with Article 3A of Chapter 150B of the General 

tatutes. 

(c) Whenever the Administrator determines that an emergency exists that 
requires immediate corrective action, the Administrator, either before or after 
instituting any other action or proceeding authorized by this Article, may 
request the Attorney General to institute a civil action in a court of competent 
jurisdiction, in the name of the State upon the relation of the Administrator 
seeking injunctive relief to restrain or enjoin the violation or threatened 
violation of this Article and for any other and further relief as the court may 
deem proper. Instituting an action for injunctive relief shall not relieve any 
party to the proceedings from any civil or criminal penalty prescribed for 
violation of this Article. 

(d) Nothing in this section shall prevent anyone damaged by a director, 
officer, or employee of a State savings bank from bringing a separate cause of 
action in a court of competent jurisdiction. (1991, c. 680, s. 1; 1991 (Reg. Sess., 
1992), c. 829, s. 10; 1998-215, s. 39.) 


Effect of Amendments. — The 1998 cost, that are collected under this subsection 
amendment, effective October 31, 1998, in sub- shall be deposited into the General Fund of the 
section (a), substituted the present final sen- State treasury.” 
tence for “All civil penalties, plus interest and 


§ 54C-79. Criminal penalties. 


(a) This section shall in no event extend to persons who are found to have 
acted only with gross negligence, simple negligence, recklessness, or incompe- 
tence. 

(b) In addition to any of the other penalties or remedies provided by this 
Article, the following are deemed to be Class 1 misdemeanors: 

(1) The willful or knowing violation of this Article by any employee of the 
Division. 

(2) The willful or knowing violation of a cease and desist order that has 
become final in that no further administrative or judicial appeal is 
available. 

(c) In addition to any of the other penalties or remedies provided by this 
Article, the willful omission, making, or concurrence in making or publishing 
a written report, exhibit, or entry in a financial statement on the books of the 
association, which contains a material statement known to be false is deemed 
to be a Class 1 misdemeanor. For purposes of this section, “material” shall 
mean “so substantial and important as to influence a reasonable and prudent 
businessman or investor.” 
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(d) The Administrator may enforce this section in a court of competent 
jurisdiction. (1991, c. 680, s. 1; 19938, c. 5389, s. 438; 1994, Ex. Sess., c. 24, s. 
14(c).) 


§ 54C-80. Primary jurisdiction. 


Whenever an agency of the United States government defers to the Admin- 
istrator, or notifies the Administrator of pending action against a savings bank 
chartered by this State, or fails to exercise its authority over any State or 
federally chartered savings bank doing business in this State, the Administra- 
tor may exercise jurisdiction over the savings bank. (1991, c. 680, s. 1.) 


§ 54C-81. Supervisory control. 


(a) Whenever the Administrator determines that a savings bank is conduct- 
ing its business in an unsafe or unsound manner or in any fashion that 
threatens the financial integrity or sound operation of the savings bank, the 
Administrator may serve a notice of charges on the savings bank, requiring it 
to show cause why it should not be placed under supervisory control. The 
notice of charges shall specify the grounds for supervisory control, and set the 
time and place for a hearing. A hearing before the Commission shall be held 
within 15 days after issuance of the notice of charges, and shall comply with 
Article 3A of Chapter 150B of the General Statutes. 

(b) If, after the hearing provided in subsection (a) of this section, the 
Commission determines that supervisory control of the savings bank is 
necessary to protect the savings bank’s members, customers, stockholders, or 
creditors, or the general public, the Administrator shall issue an order taking 
supervisory control of the savings bank. An appeal may be filed in the Wake 
County Superior Court. 

(c) If the order taking supervisory control becomes final, the Administrator 
may appoint an agent to supervise and monitor the operations of the savings 
bank during the period of supervisory control. During the period of supervisory 
control, the savings bank shall act in accordance with any instructions and 
directions as may be given by the Administrator, directly or through a 
supervisory agent, and shall not act or fail to act except when to do so would 
violate an outstanding cease and desist order. 

(d) Within 180 days of the date the order taking supervisory control becomes 
final, the Administrator shall issue an order approving a plan for the 
termination of supervisory control. The plan may provide for: 

(1) The issuance by the savings bank of capital stock; 

(2) The appointment of one or more officers, one or more directors, or one 
or more officers and directors; 

(3) The reorganization, merger, or consolidation of the savings bank; and 

(4) The dissolution and liquidation of the savings bank. 

The order approving the plan shall not take effect for 30 days during which 
time period an appeal may be filed in the Wake County Superior Court. 

(e) The costs incident to this proceeding shall be paid by the savings bank, 
provided the costs are found to be reasonable. 

(f) For the purposes of this section, an order is deemed final if: 

(1) No appeal is filed within the specific time allowed for the appeal, or 
(2) After all judicial appeals are exhausted. (1991, c. 680, s. 1.) 


§ 54C-82. Removal of directors, officers, and employees. 


(a) If, in the Administrator’s opinion, one or more directors, officers, or 
employees of a savings bank has participated in or consented to any violation 
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of this Chapter, or any other law, rule, or order, or any unsafe or unsound 
business practice in the operation of any savings bank; or any insider loan not 
specifically authorized by or under this Chapter; or any repeated violation of or 
failure to comply with any savings bank’s bylaws, the Administrator may serve 
a written notice of charges upon the director, officer, and employee in question, 
and the savings bank, stating the Administrator’s intent to remove the 
director, officer, or employee. The notice shall specify the conduct and place for 
the hearing before the Commission to be held. A hearing shall be held no 
earlier than 15 days and no later than 30 days after the notice of charges is 
served, and it shall comply with Article 3A of Chapter 150B of the General 
Statutes. If, after the hearing, the Commission determines that the charges 
asserted have been proven by a preponderance of the evidence, the Adminis- 
trator may issue an order removing the director, officer, or employee in 
question. The order is effective upon issuance and may include the entire board 
of directors or all of the officers of the savings bank. 

(b) If it is determined that a director, officer, or employee of a savings bank 
has knowingly participated in or consented to any violation of this Chapter, or 
any other law, rule, or order, or engaged in any unsafe or unsound business 
practice in the operation of any savings bank, or any repeated violation of or 
failure to comply with any savings bank’s bylaws, and that as a result, a 
situation exists requiring immediate corrective action, the Administrator may 
issue an order temporarily removing the person pending a hearing. The order 
shall state its duration on its face and the words, “Temporary Order of 
Removal,” and is effective upon issuance, for a period of 15 days, and may be 
extended once for a period of 15 days. A hearing shall be held within 10 days 
of the expiration of a temporary order, or any extension thereof, at which time 
a temporary order may be dissolved or converted to a permanent order. 

(c) Any removal under subsections (a) or (b) of this section is effective in all 
respects as if the removal had been made by the board of directors and the 
members or the stockholders of the savings bank in question. 

(d) Without the prior written approval of the Administrator, no director, 
officer, or employee permanently removed under this section shall be eligible to 
be elected, reelected, or appointed to any position as a director, officer, or 
employee of that savings bank, nor shall that director, officer, or employee be 
eligible to be elected to or retain a position as a director, officer, or employee of 
any other State savings bank. (1991, c. 680, s. 1.) 


§ 54C-83. Involuntary liquidation. 


(a) The Administrator, with prior approval of the Commission, may take 
custody of the books, records, and assets of every kind and character of any 
savings bank organized and operated under this Chapter for any of the 
purposes enumerated in this section, if it reasonably appears from examina- 
tions or from reports made to the Administrator that: 

(1) The directors, officers, or liquidators have neglected, failed, or refused 
to take action that the Administrator may deem necessary for the 
protection of the savings bank or have impeded or obstructed an 
examination; 

(2) The net worth of the savings bank is impaired to the extent that the 
realizable value of its assets is insufficient to pay in full its creditors 
and holders of deposit accounts; 

(3) The business of the savings bank is being conducted in a fraudulent, 
illegal, or unsafe manner, or that the savings bank is in an unsafe or 
unsound condition to transact business; for purposes of this subdivi- 
sion, any savings bank that, except as authorized in writing by the 
Administrator, fails to make full payment of any withdrawal when 
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due is in an unsafe or unsound condition to transact business, 
notwithstanding the certificate of incorporation or the statutes or 
regulations with respect to payment of withdrawals in event a savings 
bank does not pay all withdrawals in full; 

(4) The officers, directors, or employees have assumed duties or performed 
acts in excess of those authorized by statute or regulation or charter, 
or without supplying the required bond; 

(5) The savings bank has experienced a substantial dissipation of assets 
or earnings due to any violation or violation of statute or regulation, 
or due to any unsafe or unsound practice or practices; 

(6) The savings bank is insolvent, or is in imminent danger of insolvency 
or has suspended its ordinary business transactions due to insuffi- 
cient funds; or 

(7) The savings bank is unable to continue operations. 

(b) Unless the Administrator finds that an emergency exists that may result 
in loss to members, deposit account holders, stockholders, or creditors, and 
that requires that the Administrator take custody immediately, the Adminis- 
trator shall first give written notice to the directors and officers specifying the 
conditions criticized and allowing a reasonable time in which corrections may 
be made before a receiver shall be appointed as outlined in subsection (d) of 
this section. 

(c) The purposes for which the Administrator may take custody of a savings 
bank include examination or further examination, conservation of its assets, 
restoration of impaired capital, and the making of any reasonable or equitable 
adjustment deemed necessary by the Administrator under any plan of reorga- 
nization. 

(d) If the Administrator, after taking custody of a savings bank, finds that 
one or more of the reasons for having taken custody continue to exist through 
the period of custody, with little or no likelihood of amelioration of the 
situation, then the Administrator shall appoint as receiver or coreceiver any 
qualified person, firm, or corporation for the purpose of liquidation of the 
savings bank, which receiver shali furnish bond in form, amount, and with 
surety as the Administrator may require. The Administrator may appoint the 
association’s deposit account insurance corporation or its nominee as the 
receiver, and the insuring corporation shall be permitted to serve without 
posting bond. 

(e) In the event the Administrator appoints a receiver for a savings bank, 
the Administrator shall mail a certified copy of the appointment order by 
certified mail to the address of the savings bank as it appears on the records of 
the Division, and to any previous receiver or other legal custodian of the 
savings bank, and to any court or other authority to which the previous 
receiver or other legal custodian is subject. Notice of the appointment may be 
published in a newspaper of general circulation in the county where the 
savings bank has its principal office. 

(f) Whenever a receiver for a savings bank is appointed under subsection (d) 
of this section, the savings bank may within 30 days thereafter bring an action 
in the Superior Court of Wake County, for an order requiring the Administrator 
to remove the receiver. 

(g) The duly appointed and qualified receiver shall take possession promptly 
of the savings bank for which the receiver has been so appointed, in accordance 
with the terms of the appointment, by service of a certified copy of the 
Administrator’s appointment order upon the savings bank at its principal 
office through the officer or employee who is present and appears to be in 
charge. Immediately upon taking possession of the savings bank, the receiver 
shall take possession and title to books, records, and assets of every description 
of the savings bank. The receiver, by operation of law and without any 
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conveyance or other instrument, act or deed, shall succeed to all the rights, 
titles, powers, and privileges of the savings bank, its members or stockholders, 
holders of deposit accounts, its officers and directors or any of them; and to the 
titles to the books, records, and assets of every description of any previous 
receiver or other legal custodian of the savings bank. The members, stockhold- 
ers, holders of deposit accounts, officers or directors, or any of them, shall not 
thereafter, except as expressly provided in this section have or exercise any 
rights, powers or privileges or act in connection with any assets or property of 
any nature of the savings bank in receivership. The Administrator, with the 
approval of the Commission, may at any time, direct the receiver to return the 
savings bank to its previous or a newly constituted management. The Admin- 
istrator may provide for a meeting or meetings of the members or stockholders 
for any purpose, including the election of directors or an increase in the 
number of directors, or both, or the election of an entire new board of directors; 
and may provide for a meeting or meetings of the directors for any purpose 
including the filling of vacancies on the board, the removal of officers and the 
election of new officers, or for any of these purposes. Any meeting of members 
or stockholders, or of directors, shall be supervised or conducted by a 
representative of the Administrator. 
(h) A duly appointed and qualified receiver may: 

(1) Demand, sue for, collect, receive and take into possession all the goods 
and chattels, rights and credits, moneys and effects, lands and 
tenements, books, papers, chooses in action, bills, notes and property 
of every description of the savings bank; 

(2) Foreclose mortgages, deeds of trust, and other liens executed to the 
savings bank to the extent the savings bank would have had this 
right; 

(3) Institute suits for the recovery of any estate, property, damages, or 
demands existing in favor of the savings bank, and shall, upon the 
receiver's own application, be substituted as party plaintiff in the 
place of the savings bank in any suit or proceeding pending at the time 
of the receiver’s appointment; 

(4) Sell, convey, and assign all the property rights and interests owned by 
the savings bank; 

(5) Appoint agents; 

(6) Examine and investigate papers and persons, and pass on claims as 
provided in the regulations as prescribed by the Administrator; 

(7) Make and carry out agreements with the insuring corporation or with 
any other financial institution for the payment or assumption of the 
savings bank’s liabilities, in whole or in part, and to sell, convey, 
transfer, pledge, or assign assets as security or otherwise and to make 
guarantees in connection therewith; and 

(8) Perform all other acts that might be done by the employees, officers, 
and directors. 

These powers shall be continued in effect until liquidation and dissolution or 
until return of the savings bank to its prior or newly constituted management. 

(i) A receiver may, at any time during the receivership and before final 
liquidation, be removed and a replacement appointed by the Administrator. 

(j) The Administrator may determine that the liquidation proceedings 
should be discontinued. The Administrator shall then remove the receiver and 
restore all the rights, powers, and privileges of its members and stockholders, 
customers, employees, officers, and directors, or restore these rights, powers, 
and privileges to its members, stockholders, and customers, and grant these 
rights, powers, and privileges to a newly constituted management, all as of the 
time of the restoration of the savings bank to its management unless another 
time for the restoration is specified by the Administrator. The return of a 
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savings bank to its management or to a newly constituted management from 

the possession of a receiver shall, by operation of law and without any 

conveyance or other instrument, act or deed, vest in the savings bank the title 

fe = property held by the receiver in the capacity as receiver for the savings 
an 

(k) A receiver may also be appointed under the authority of G.S. 1-502. No 
judge or court, however, shall appoint a receiver for any State savings bank 
unless five days’ advance notice of the motion, petition, or application for 
appointment of a receiver has been given to the savings bank and to the 
Administrator. 

(1) Following the appointment of a receiver, the Administrator may request 
the Attorney General to institute an action in the name of the Administrator in 
the superior court against the savings bank for the orderly liquidation and 
dissolution of the association, and for an injunction to restrain the officers, 
directors, and employees from continuing the operation of the savings bank. 

(m) Claims against the State association in receivership shall have the 
following order of priority for payment: 

(1) Costs, expenses, and debts of the savings bank incurred on or after the 
date of the appointment of the receiver, including compensation for 
the receiver. 

(2) Claims of holders of special purpose or thrift accounts. 

(3) Claims of holders of deposit accounts. 

(4) Claims of general creditors. 

(5) Claims of stockholders of a stock savings bank. 

(6) All remaining assets to members and stockholders in an amount 
proportionate to their holdings as of the date of the appointment of the 
receiver. 

(n) All claims of each class described within subsection (m) of this section 
shall be paid in full so long as sufficient assets remain. Members of the class for 
which the receiver cannot make payment in full because assets will be depleted 
during payment to that class shall be paid an amount proportionate to their 
total claims. 

(o) The Administrator may direct the payment of claims for which no 
prgrision is made in this section, and may direct the payment of claims within 
a class. 

(p) When all assets of the savings bank have been fully liquidated, and all 
claims and expenses have been paid or settled, and the receiver has recom- 
mended a final distribution, the dissolution of the savings bank in receivership 
shall be accomplished in the following manner: 

(1) The receiver shall file with the Administrator a detailed report, in a 
form to be prescribed by the Administrator, of the receiver’s acts and 
proposed final distribution, and dissolution. 

(2) Upon the Administrator’s approval of the final report of the receiver, 
the receiver shall provide notice and thereafter shall make the final 
distribution, in any manner as the Administrator may direct. 

(3) When a final distribution has been made except as to any unclaimed 
funds, the receiver shall deposit the unclaimed funds with the 
Administrator and shall deliver to the Administrator all books and 
records of the dissolved association. 

(4) Upon completion of the foregoing procedure, and upon the joint 
petition of the Administrator and receiver to the superior court, the 
court may find that the savings bank should be dissolved, and 
following publication of notice of dissolution as the court may direct, 
the court may enter a decree of final resolution and the savings bank 
shall therefore be dissolved. 

(5) Upon final dissolution of the savings bank in receivership or at any 
time as the receiver shall be otherwise relieved of duties, the Admin- 
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istrator shall cause an audit to be conducted, during which the 
receiver Shall be available to assist. The accounts of the receiver shall 
then be ruled upon by the Administrator and Commission and if 
approved, the receiver shall thereupon be given a final and complete 
discharge and release. (1991, c. 680, s. 1.) 


§ 54C-84. Judicial review. 


A person or State savings bank against whom a cease and desist order is 
issued or a fine is imposed may have the order or fine reviewed by a court of 
competent jurisdiction. Except as otherwise provided, an appeal may be made 
only within 30 days of the issuance of the order or the imposition of the fine, 
whichever is later. (1991, c. 680, s. 1.) 


§ 54C-85. Indemnity. 


No person who is fined or penalized for a violation of any criminal provision 
of this Article shall be reimbursed or indemnified in any fashion by the savings 
bank for the fine or penalty. (1991, c. 680, s. 1.) 


§ 54C-86. Cumulative penalties. 


All penalties, fines, and remedies provided by this Article are cumulative. 
(1991, c. 680, s. 1.) 


§ 54C-87. Emergency limitations. 


The Administrator, with the approval of the Governor, may impose a 
limitation upon the amounts withdrawable or payable from deposit accounts of 
savings banks during any specifically defined period when the limitation is in 
the public interest and welfare. (1991, c. 680, s. 1.) 


§§ 54C-88 through 54C-99: Reserved for future codification purposes. 
ARTICLE 6. 


Corporate Administration. 


§ 54C-100. Membership of a mutual association. 


The membership of a mutual State savings bank shall consist of: 
(1) Those who hold deposit accounts in a savings bank, and 
(2) Those who borrow funds and those who become obligated on a loan 
from the savings bank, for as long as the loan remains unpaid and the 
borrower remains liable to the savings bank for the payment of the 
loan. 

A person, as a matter of right or in a trust or other fiduciary capacity, or any 
partnership, association, corporation, political subdivision, or public or gov- 
ernmental unit or entity may become a member of a mutual savings bank. 
Members shall be possessed of voting rights and any other rights as are 
provided by a savings bank’s certificate of incorporation and bylaws as 
approved by the Administrator. Members are the owners of a mutual savings 
bank. (1991, c. 680, s. 1.) 


§ 54C-101. Directors. 


(a) The directors of a mutual savings bank shall be elected by the members 
at an annual meeting, held under G.S. 54C-106, for any terms as the bylaws of 
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the savings bank may provide. Director’s terms may be classified in the 
certificate of incorporation. Voting for directors by deposit account holders 
shall be weighted according to the total amount of deposit accounts held by the 
members, subject to any maximum number of votes per member which a 
savings bank may choose to prescribe in its bylaws. Voting rights for borrowers 
shall be fully prescribed in a detailed manner in the bylaws of the savings 
bank. 

(b) The directors of a stock savings bank shall be elected by the stockholders 
at an annual meeting, held under G.S. 54C-106, for any terms as the bylaws of 
the savings bank may provide. Director’s terms may be classified in the 
certificate of incorporation. 

(c) A director of a State savings bank shall have a significant ownership 
interest in the State savings bank. 

(d) AState savings bank shall have no less than five directors. (1991, c. 680, 
s. 1.) 


§ 54C-102. Bylaws. 


The bylaws and any amendments shall be certified by the appropriate 
corporate official and submitted to the Administrator for approval before they 
may become effective. (1991, c. 680, s. 1.) 


§ 54C-103. Duties and liabilities of officers and directors 
to their associations. 


Officers and directors of a State savings bank shall act in a fiduciary capacity 
towards the savings bank and its members or stockholders. They shall 
discharge duties of their respective positions in good faith, and with that 
diligence and care which ordinarily prudent persons would exercise under 
similar circumstances in like positions. (1991, c. 680, s. 1.) 


§ 54C-104. Conflicts of interest. 


Each director, officer, and employee of a State savings bank has a funda- 
mental duty to avoid placing himself in a position which creates, or which leads 
to or could lead to a conflict of interest or appearance of a conflict of interest 
having adverse effects on the interests of members, customers, or stockholders 
of the savings bank, soundness of the savings bank, and the purposes of this 
Chapter. (1991, c. 680, s. 1.) 


§ 54C-105. Voting rights. 


Voting rights in the affairs of a State savings bank may be exercised by 
members and stockholders by voting either in person or by proxy. (1991, c. 680, 
sijly) 


§ 54C-106. Annual meetings notice required. 


(a) A savings bank shall hold an annual meeting of its members or 
stockholders. The annual meeting shall be held at a time and place as shall be 
provided in the bylaws or determined by the board of directors. 

(b) The board of directors of a mutual savings bank shall cause to be 
published once a week for two weeks preceding such meeting, in a newspaper 
of general circulation in the county where such savings bank has its principal 
office, a notice of the meeting, signed by the savings bank’s secretary, and 
stating the time and place where it is to be held. In addition to the foregoing 
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notice, a savings bank shall disseminate additional notice of any annual 
meeting by notice made available to all members entering the premises of any 
office or branch of the savings bank in the regular course of business by posting 
therein, in full view of the public and its members, one or more conspicuous 
signs or placards announcing the pending meeting, the time, date and place of 
the meeting and the availability of additional information. Printed matter 
shall be freely available to the members containing any information as may be 
prescribed in rules issued by the Administrator. The additional notice shall be 
given at any time within the period of 60 days before and 14 days before the 
meeting and shall continue through the time of the meeting. 

(c) The board of directors of a stock savings bank shall cause a written or 
printed notice, signed by the savings bank’s secretary and stating the time and 
place of the annual meeting, to be delivered not less than 10 days nor more 
than 50 days before the date of the meeting, either personally or by mail to 
each stockholder of record entitled to vote at the meeting. If mailed, the notice 
is deemed to be delivered when deposited in the United States postal service 
addressed to the stockholder at the address as it appears on the records of the 
corporation, with postage thereon prepaid. (1991, c. 680, s. 1.) 


§ 54C-107. Special meetings; notice required. 


(a) Special meetings of members or stockholders of a savings bank may be 
called by the president or the board of directors or by any other officers or 
persons as may be provided for in the charter or bylaws of the savings bank. 

(b) Notice of any special meeting of members or stockholders shall be given 
in the same manner as provided for annual meetings under G.S. 54C-106. 
(1991, c. 680, s. 1.) 


§ 54C-108. Quorum. 


Unless otherwise provided in the savings bank’s charter or bylaws, 50 
holders of deposit accounts in a mutual savings bank or 50 stockholders or a 
majority of shares eligible to vote in a stock savings bank, present in person or 
represented by proxy, shall constitute a quorum at any annual or special 
meeting. (1991, c. 680, s. 1.) 


§ 54C-109. Bonding. 


(a) A savings bank shall maintain a blanket indemnity bond of at least a 
minimum amount as prescribed by the Administrator. 

(b) A savings bank that employs collection agents, who for any reason are 
not covered by the bond required in this section, shall provide for the bonding 
of each agent in an amount equal to at least twice the average monthly 
collections of the agent. The agents shall be required to make settlement with 
the association at least once monthly. No coverage by bond will be required of 
any agent that is a bank or an association insured by the Federal Deposit 
Insurance Corporation. The amount and form of the bonds and the sufficiency 
of the surety thereon shall be approved by the board of directors and the 
Administrator before it is valid. A bond shall provide that its cancellation, 
either by the surety or by the insured, shall not become effective unless and 
until 30 days’ notice in writing shall have been given to the Administrator. 
(1991, c. 680, s. 1.) 
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§§ 54C-110 through 54C-120: Reserved for future codification pur- 


poses. 


ARTICLE 7. 


Loans and Investments. 


§ 54C-121. Loans. 


(a) A savings bank may loan funds as follows: 

(1) On the security of deposit accounts, but no loan shall exceed the 
withdrawal value of the pledged deposit account. 

(2) On the security of real property: 

a. Of a value, determined in accordance with this Chapter and any 
appraisal rules as the Administrator may adopt sufficient to 
provide good and ample security for the loan; 

b. With a fee simple title or a leasehold title of no less duration than 
10 years beyond the maturity of the loan; 

c. With the title established by any evidence of title as is consistent 
with sound lending practices; and 

d. With the security interest in such real estate evidenced by an 
appropriate written instrument and the loan evidenced by a note, 
bond, or similar written instrument. A loan on the security of the 
whole of the beneficial interest in a land trust satisfies the 
requirements of this sub-subdivision if the title to the land is held 
by a corporate trustee and if the real estate held in the land trust 
meets the other requirements of this subdivision. 

(3) For the purpose of repair, improvement, rehabilitation, furnishing, or 
equipment of real estate. 

(4) For the purpose of financing or refinancing an existing ownership 
interest, in certificates of stock, certificates of beneficial interest, or 
other evidence of an ownership interest in, and a proprietary lease 
from, a corporation, trust or partnership formed for the purpose of the 
cooperative ownership of real estate, secured by the assignment or 
transfer of the certificates or other evidence of ownership of the 
borrower. 

(5) For the purchase of loans that, at the time of purchase, the savings 
bank could make in accordance with this Chapter. 

(6) For the purchase of installment contracts for the sale of real estate, 
and title thereto that is subject to the contract, but in each instance 
only if the savings bank, at the time of purchase, could make a 
mortgage loan of the same amount and for the same length of time on 
the security of the real estate. 

(7) For the purchase of loans guaranteed or insured, wholly or in part, by 
the United States or any of its instrumentalities. 

(8) For secured or unsecured financing for business, corporate, personal, 
family, or household purposes, or for secured or unsecured loans for 
agricultural or commercial purposes, subject to any rules as the 
Administrator may adopt. 

(9) For the purpose of mobile home financing. 

(10) For loans secured by no more that ninety percent (90%) of the cash 
surrender value of any life insurance policy. 

(11) For loans on any collateral that would be a legal investment if made 
by the savings bank under this Chapter. 

_(b) Notwithstanding any provision of this Chapter to the contrary, a savings 
bank may make any loan that the savings bank could make if it were 
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incorporated and operating as a federal association or as a State or national 
bank. (1991, c. 680, s. 1.) 


§ 54C-122. Lending procedures. 


(a) The board of directors shall establish procedures by which loans are to be 
considered, approved, and made by the savings bank. 

(b) All actions on loan applications to the savings bank shall be reported to 
the board of directors at its next meeting. 

(c) Subject to any rules as the Administrator deems appropriate, a savings 
bank may lend funds on any collateral deemed sufficient by the board of 
directors to properly secure loans. Loans made solely upon security of collat- 
eral consisting of stock or equity securities that are not listed on a national 
stock exchange or regularly quoted and offered for trade on an over-the-counter 
market are considered loans without security. 

(d) Asavings bank may lend funds without requiring security. No unsecured 
loan shall exceed the maximum amount authorized by rules of the Adminis- 
trator. 

(e) A savings bank may make insured or guaranteed loans in accordance 
with G.S. 53-45. 

(f) Asavings bank may invest any funds on hand in the purchase of loans of 
a type that the savings bank could make in accordance with this Chapter. 

(g) Asavings bank may invest in a participating interest in loans of a type 
that the savings bank could make in accordance with this Chapter. 

(h) Asavings bank may sell any loan, including any participating interest in 
a loan. (1991, c. 680, s. 1.) 


§ 54C-123. Prohibited security. 


No savings bank may accept its own capital stock or its own mutual capital 
certificates as security for any loan made by the savings bank. (1991, c. 680, s. 
ft) 


§ 54C-124. Loans conditioned on certain transactions pro- 
hibited. 


(a) No savings bank or service corporation thereof shall require, as a 
condition of making a loan, that the borrower contract with any specific person 
or organization for particular services. 

(b) A savings bank or service corporation thereof shall notify borrowers 
before the loan commitment of their right to select the attorney or law firm 
rendering legal services in connection with the loan, and the person or 
organization rendering insurance services in connection with the loan. These 
persons or organizations shall be approved by the savings bank’s board of 
directors, under any rules as the Administrator may prescribe. 

(c) A savings bank or service corporation thereof may require borrowers to 
reimburse the savings bank for legal services rendered to it by its own attorney 
only when the fee is limited to legal services required by the making of the 
loan. (1991, c. 680, s. 1.) 


§ 54C-125. Loan expenses and fees. 


(a) Subject to Chapter 24 of the General Statutes, a savings bank may 
require borrowers to pay all reasonable expenses incurred by the savings bank 
in connection with making, closing, disbursing, extending, adjusting, or 
renewing loans. The charges may be collected by the savings bank from the 
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borrower and paid to any persons, including any director, officer, or employee 
of the savings bank who may render services in connection with the loan, or the 
charges may be paid directly by the borrower. 

(b) A savings bank may require a borrower to pay a reasonable charge for 
late payments made during the course of repayment of a loan. Subject to G.S. 
24-10.1, the payments may be levied only upon the terms and conditions that 
are fixed by the savings bank’s board of directors and agreed to by the borrower 
in the loan contract. 

(c) Nothing in this Article shall be construed to modify Chapter 24 of the 
General Statutes, or other applicable law, or to allow fees, charges, or interest 
beyond that permitted by Chapter 24 of the General Statutes or other 
applicable law. (1991, c. 680, s. 1.) 


§ 54C-126. Methods of loan repayment. 


Subject to any rules as the Administrator may prescribe, a savings bank 
shall agree in writing with borrowers as to the method or plan by which an 
indebtedness shall be repaid. (1991, c. 680, s. 1.) 


§ 54C-127. Insider loans. 


The Administrator may adopt rules no less stringent than the requirements 
of the appropriate federal regulatory authority to govern the making of loans 
to officers and directors, and their associates, and companies or other business 
entities controlled by them. (1991, c. 680, s. 1.) 


§ 54C-128. Rulemaking power of Administrator. 


Any rule that the Administrator may adopt in respect to loans permitted to 
be made by State savings banks as may be reasonably necessary to assure that 
the loans are in keeping with sound lending practices and to promote the 
purposes of this Chapter shall not prohibit a savings bank from making any 
loan that is a permitted loan for federal savings banks under federal regulatory 
authority. (1991, c. 680, s. 1.) 


§ 54C-129. Nonconforming loans and investments. 


Unless otherwise provided, every loan or other investment made in violation 
of this Chapter is due and payable according to its terms and the obligation 
thereof is not impaired; provided, that the violation consists only of the lending 
of an excessive sum on authorized security or of investing in an unauthorized 
investment. (1991, c. 680, s. 1.) 


§ 54C-130. Limitation on loans to one borrower. 


(a) The total loans and extensions of credit, both direct and indirect, by a 
savings bank to any person, other than a municipal corporation for money 
borrowed, outstanding at one time and not fully secured, as determined in a 
manner consistent with subsection (b) of this section, by collateral having a 
market value at least equal to the amount of the loan or extension of credit 
shall not exceed fifteen percent (15%) of the net worth of the savings bank. The 
total liabilities of a firm shall include the liabilities of the members of the firm. 

(b) The total loans and extensions of credit, both direct and indirect, by a 
savings bank to any person outstanding at one time and fully secured by 
readily marketable collateral having a market value, as determined by reliable 
and continuously available price quotations, at least equal to the amount of the 
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funds outstanding shall not exceed ten percent (10%) of the net worth of the 
savings bank. This limitation shall be separate from and in addition to the 
limitation contained in subsection (a) of this section. 

(c) For purposes of this section, the term “person” is deemed to include an 
individual or a corporation, partnership, trust, association, joint venture, pool, 
syndicate, sole proprietorship, unincorporated organization, or any other form 
of entity not specifically listed in this subsection. Loans or extensions of credit 
to one person include loans made to other persons when the proceeds of the 
loans or extensions of credit are to be used for the direct benefit of the first 
person or when the persons are engaged in a common enterprise. 

(d) The limitations of this section shall not apply to loans or obligations to 
the extent that they are secured or covered by guarantees or by commitments 
or agreements to take over or purchase the same, made by any federal reserve 
bank or by the United States or any instrumentality of the United States, 
including any corporation wholly owned directly or indirectly by the United 
States. 

(e) The limitations of this section shall not apply to loans or obligations 
made for the following: 

(1) For any purpose otherwise permitted by this Chapter, not to exceed 
five hundred thousand dollars ($500,000); 

(2) To develop domestic residential housing units, not to exceed the lesser 
of thirty million dollars ($30,000,000) or thirty percent (30%) of the 
savings bank’s net worth if the purchase price of each single family 
dwelling unit which is financed under this provision does not exceed 
five hundred thousand dollars ($500,000) and the loans or obligations 
made under this provision do not, in the aggregate, exceed one 
hundred fifty percent (150%) of the savings bank’s net worth; or 

(3) Loans to one borrower to finance the sale of real property acquired in 
satisfaction of debts previously contracted in good faith, not to exceed 
fifty percent (50%) of the savings bank’s net worth. (1991, c. 680, s. 1.) 


§ 54C-131. Investment in banking premises. 


A savings bank may invest in real property and equipment and in leasehold 
improvements to rented facilities necessary for the conduct of its business and 
in real property to be held for its future use. A savings bank may invest in office 
buildings and appurtenances for the purpose of the transaction of the savings 
bank’s business. This investment may not be made without the prior written 
approval of the Administrator if the total amount of these investments exceeds 
fifty percent (50%) of the savings bank’s net worth. Facilities, furniture, and 
fixtures leased for the purpose set forth in this section are not included in this 
limitation. (1991, c. 680, s. 1.) 


§ 54C-132. United States obligations. 


A savings bank may invest in any obligation issued and fully guaranteed in 
principal and interest by the United States government or any instrumentality 
of the United States. (1991, c. 680, s. 1.) 


§ 54C-133. North Carolina obligations. 


A savings bank may invest in any obligation issued and fully guaranteed in 
principal and interest by the State or any instrumentality of the State. (1991, 
c. 680, s. 1.) 
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§ 54C-134. Federal Home Loan Bank obligations. 


A savings bank may invest in the stock of the Federal Home Loan Bank of 
which the association is a member, and in bonds or other evidences of 
indebtedness or obligation of any Federal Home Loan Bank. (1991, c. 680, s. 1.) 


§ 54C-135. Deposits in depository institutions. 


A savings bank may invest in certificates of deposit, time-insured deposits, 
savings accounts, demand deposits, or withdrawable accounts of any banks, 
associations, or savings banks as are approved by the board of directors of the 
savings bank. (1991, c. 680, s. 1.) 


§ 54C-136. Federal government-sponsored enterprise ob- 
ligations. 


A savings bank may invest in stock or other evidences of indebtedness or 
obligations of the Federal National Mortgage Association, the Federal Home 
Loan Mortgage Corporation, or any other federal government sponsored 
enterprise, or any successor thereto. (1991, c. 680, s. 1.) 


§ 54C-137. Municipal and county obligations. 


A savings bank may invest in bonds or other evidences of indebtedness that 
are direct general obligations of any county, city, town, village, school district, 
sanitation, or park district, or other political subdivision or municipal corpo- 
ration of this State; or in bonds or other evidences of indebtedness that are 
payable from revenues or earnings specifically pledged therefor, which are 
issued by a county or a political subdivision or municipal corporation of a 
county in this State. (1991, c. 680, s. 1.) 


§ 54C-138. Stock in education agency. 


A savings bank may invest in stock or obligations of any corporation doing 
business in this State, or of any agency of this State or of the United States, 
where the principal business of the corporation or agency is to make loans for 
the financing of a college or university education, or education at an industrial 
education center, technical institute, or community college. (1991, c. 680, s. 1.) 


§ 54C-139. Industrial development corporation stock. 


A savings bank may invest in stock or other evidence of indebtedness or 
obligations of business or industrial development corporations chartered by 
this State or by the United States. (1991, c. 680, s. 1.) 


§ 54C-140. Urban renewal investment corporation stock. 


A savings bank may invest in stock or other evidence of indebtedness or 
obligations of an urban renewal investment corporation chartered under the 
laws of this State or of the United States. (1991, c. 680, s. 1.) 


§ 54C-141. Limitations on investment in stocks and secu- 
rities. 


(a) No savings bank shall make an investment in the capital stock of any 
other State or federal depository institution that represents more than five 
percent (5%) of the capital stock of that depository institution. 
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(b) No savings bank shall invest in stock of other than investment grade. No 
savings bank shall invest in the aggregate more than fifty percent (50%) of its 
net worth in the stocks of other corporations, firms, partnerships, or compa- 
nies, unless the stock is purchased to protect the savings bank from loss. Of 
this amount, no more than two and one-half percent (2 12%) of the savings 
bank’s net worth may be invested in the stock or securities of any one issuer. 
This limitation shall not apply to stock or ownership interests in corporations, 
firms, partnerships, or companies that are subsidiaries of the savings bank. 
The term “invest” is deemed to include operating a business entity acquired by 
the savings bank, provided, however, that no savings bank shall make any 
investment resulting in operations that are not closely related to the savings 
bank business without the prior written approval of the Administrator. Any 
stocks owned or hereafter acquired in excess of the limitations imposed in this 
section shall be disposed of at public or private sale within six months after the 
date of acquiring the same, and if not so disposed of they shall be charged to the 
profit and loss account, and no longer carried on the books as an asset. The 
limit of time in which the stocks are disposed of or charged off the books of the 
savings bank may be extended by the Administrator if the Administrator 
determines it is in the best interest of the savings bank that the extension be 
granted. 

(c) This limitation shall not apply with respect to obligations of the govern- 
ment of the United States or its agencies, or to other obligations guaranteed by 
the United States, North Carolina, or any other state, or of a city, town, 
township, county, school district, or other political subdivision of this State. 
(1991, c: 680, "s. 1) 


§ 54C-142. Suspension of investment and loan limitation. 


The board of directors of any savings bank may, by resolution duly passed at 
a meeting of the board, request the Administrator to suspend temporarily the 
limitations on loans and investments as they may apply to any particular loan 
or investment in excess of the limitations of G.S. 54C-130 and G.S. 54C-141 
that the savings bank desires to make. Upon receipt of a duly certified copy of 
the resolution, the Administrator may suspend the limitations on loans and 
investments insofar as they would apply to the loan or investment that the 
savings bank desires to make, as long as every loan or investment is amply 
secured and is for a period not longer than 36 months. (1991, c. 680, s. 1.) 


§ 54C-143. Commercial lending. 


A savings bank may lend and invest in commercial loans in an aggregate 
amount that either (i) does not exceed fifteen percent (15%) of its total assets; 
or (ii) equals a percentage of its total assets greater than fifteen percent (15%), 
if approved by the Administrator upon written request of the savings bank. In 
considering a request for an increased limit, the Administrator shall take into 
consideration the commercial lending expertise of the management and the 
overall risk profile of the savings bank making the request. For the purposes 
of this section, “commercial loan” means a loan for business, commercial, 
corporate, or agricultural purposes. (1991, c. 680, s. 1; 1999-179, s. 3.) 


Effect of Amendments. — Session Laws 
1999-179, s. 3, effective June 14, 1999, rewrote 
the section. 
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§ 54C-144. Service corporations. 


(a) A savings bank or group of savings banks or associations may establish 
service corporations under Chapter 55 of the General Statutes, provided that 
the Administrator receives copies of the proposed articles of incorporation and 
bylaws for approval, before filing them with the Secretary of State. A savings 
bank may also invest in the capital stock, obligations, or other securities of 
existing service corporations. 

(b) No savings bank may make any investment in service corporations if its 
aggregate investment would exceed ten percent (10%) of its total assets. 

(c) A service corporation is subject to audit and examination by the Admin- 
istrator, and the service corporation shall pay the cost of examination. 

(d) The permitted activities of a service corporation shall be described in the 
rules adopted by the Administrator. 

(e) The location of the principal and branch offices of a service corporation 
shall be approved by the Administrator. (1991, c. 680, s. 1.) 


§ 54C-145. Parity in loans or investments. 


Subject to any limitations and restrictions as the Administrator may 
prescribe through rules, a savings bank may make any loan or investment, or 
engage in any activity, which may be permitted under State law for banks or 
under the laws of the United States for federal associations or national banks 
whose principal offices are located within this State. (1991, c. 680, s. 1.) 


§ 54C-146. Certain powers granted to State savings banks. 


(a) In addition to the powers granted under this Chapter, but subject to any 
rules that the Administrator may prescribe, a savings bank incorporated or 
operated under this Chapter may: 

(1) Establish off the premises of any principal office or branch a customer 
communications terminal, point of sale terminal, automated teller 
machine, automated or other direct or remote information processing 
device or machine, whether manned or unmanned, through or by 
means of which funds or information relating to any financial service 
or transaction rendered to the public is stored and transmitted, 
instantaneously or otherwise to or from a savings bank terminal or 
terminals controlled or used by or with other parties. The establish- 
ment and use of a device or machine is not deemed to constitute a 
branch office, and the capital requirements and standards for ap- 
proval of a branch office as set forth in the statutes and regulations 
are not applicable to the establishment of any off-premises terminal, 
device or machine. Savings banks may, through mutual consent, 
share on-premises, unmanned, automated teller machines and cash 
dispensers. 

(2) Issue credit cards, extend credit in connection therewith, and other- 
wise engage in or participate in credit card operations. 

(3) Act as a trustee, executor, administrator, guardian, or in any other 
fiduciary capacity. 

(4) Become a member of a clearing house association and pledge assets 
required for its qualification. 

(5)a. Mutual capital certificates may be issued by State-chartered savings 
banks and sold directly to subscribers or through underwriters, 
and the certificates shall constitute part of the general reserve 
and net worth of the issuing savings bank. The Administrator, in 
the rules relating to the issuance and sale of mutual capital 
certificates, shall provide that the certificates: 
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1. Are subordinate to all savings accounts, savings certificates, 
and debt obligations; 

2. Constitute a claim in liquidation on the general reserves, 
surplus and undivided profits of the savings bank remaining 
after the payment of all savings accounts, savings certifi- 
cates, and debt obligations; 

3. Are entitled to the payment of dividends; and 

4. May have a fixed or variable dividend rate. 

b. The Administrator shall provide in the rules for charging losses to 
the mutual capital, reserves, and other net worth accounts. 
(b) To the extent that the Administrator may authorize by rules, a savings 
bank may issue notes, bonds, debentures, or other obligations or securities. 
(1991, c. 680, s. 1.) 


§§ 54C-147 through 54C-160: Reserved for future codification pur- 


poses. 


ARTICLE 8. 


Operations. 


§ 54C-161. Generally accepted accounting principles. 


A savings bank shall maintain its books and records in accordance with 
generally accepted accounting principles. (1991, c. 680, s. 1.) 


§ 54C-162. Liquidity. 


A savings bank shall maintain cash and readily marketable investments in 
an amount that may be established in the rules of the Administrator, but the 
requirement shall not be less than ten percent (10%) of the assets of the 
savings bank. Upon receipt of a duly certified copy of the resolution by the 
board of directors of any savings bank requesting a temporary suspension, the 
Administrator may suspend the liquidity requirement for a period not longer 
than six months. (1991, c. 680, s. 1.) 


§ 54C-163. Net worth requirement. 


A savings bank shall maintain net worth in an amount that may be 
established in the rules of the Administrator, but the requirement shall not be 
less than five percent (5%) of the assets of the savings bank. Upon receipt of a 
duly certified copy of a resolution by the board of directors of any savings bank 
requesting a temporary suspension, the Administrator may suspend the net 
worth requirement for a period not longer than six months. (1991, c. 680, s. 1.) 


§ 54C-164. Deposit accounts. 


(a) A savings bank may raise capital through the solicitation of deposits 
from any person, natural or corporate, except as restricted or limited by law, or 
by any rules that the Administrator may prescribe. 

(b) A savings bank may receive deposits of funds upon any terms as the 
contract of deposit shall provide subject to withdrawals or to be paid upon 
checks of the depositor. (1991, c. 680, s. 1.) 


§ 54C-165. Joint accounts. 


(a) Any two or more persons may open or hold a withdrawable account or 
accounts. The withdrawable account and any balance of the account is held by 
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them as joint tenants, with or without right of survivorship, as the contract 
shall provide. The account may also be held under G.S. 41-2.1 and have 
incidents set forth in that section, but if the account is held under G.S. 41-2.1, 
the contract shall set forth that fact as well. Unless the persons establishing 
the account have agreed with the savings bank that withdrawals require more 
than one signature, payment by the savings bank to, or on the order of, any 
persons holding an account authorized by this section is a total discharge of the 
savings bank’s obligation as to the amount so paid. Funds in a joint account 
established with the right of survivorship shall belong to the surviving joint 
tenant or tenants upon the death of a joint tenant, and the funds are subject 
only to the personal representative’s right of collection as set forth in G.S. 
28A-15-10(a)(3), or as provided in G.S. 41-2.1 if the account is established 
under that section. Payment by the savings bank of funds in the joint account 
to a surviving joint tenant or tenants shall terminate the personal represen- 
tative’s authority under G.S. 28A-15-10(a)(3) to collect against the savings 
bank for the funds so paid, but the personal representative’s authority to 
collect the funds from the surviving joint tenant or tenants is not terminated. 
A pledge of the account by a holder shall, unless otherwise specifically agreed 
upon, be a valid pledge and transfer of the account, or of the amount so 
pledged, and shall not operate to sever or terminate the joint ownership of all 
or any part of the account. Persons establishing an account under this section 
shall sign a statement showing their election of the right of survivorship in the 
account, and containing language set forth in a conspicuous manner and 
substantially similar to the following: 


“SAVINGS BANK (or name of institution) JOINT ACCOUNT 
WITH RIGHT OF SURVIVORSHIP 


G.S. 54C-165 


We understand that by establishing a joint account under G.S. 54C-165 that: 
1. The savings bank (or name of institution) may pay the money in the 
account to, or on the order of, any person named in the account unless 
we have agreed with the savings bank that withdrawals require more 
than one signature; and 
2. Upon the death of one joint owner the money remaining in the account 
will belong to the surviving joint owners and will not pass by 
inheritance to the heirs of the deceased joint owner or be controlled by 
the deceased joint owner’s will. 
We DO elect to create the right of survivorship in this account. 


99 


(al) This section is not deemed exclusive. Deposit accounts not conforming 
to this section are governed by other applicable law as appropriate. 

(b) This section does not repeal or modify any law relating to estate taxes. 
This section regulates and protects the savings bank in its relationships with 
the joint owners of deposit accounts. 

(c) No addition to the account nor any withdrawal or payment shall affect 
the nature of the account as a joint account or affect the right of any tenant to 
terminate the account. (1991, c. 680, s. 1; 1998-69, s. 18.) 


Effect of Amendments. — The 1998 plicable to estates of decedents who die on or 
amendment, effective August 1, 1998, and ap- after that date, rewrote subsection (b). 
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§ 54C-166. Trust accounts. 


(a) If a person establishing a withdrawable account executes a written 
agreement with the savings bank containing a statement that it is executed 
under this subsection and providing for the account to be held in the name of 
the person as trustee for not more than one person designated as beneficiary, 
the account and any balance of the account is held as a trust account with the 
following incidents: 

(1) The trustee during the trustee’s lifetime may change the designated 
beneficiary by a written direction to the savings bank. 

(2) The trustee may withdraw funds by writing checks or otherwise, as set 
forth in the account contract, and receive payment in cash or check 
payable to the trustee’s personal order. The payment or withdrawal 
shall constitute a revocation of the trust agreement as to the amount 
withdrawn. 

(3) If the beneficiary is living and of legal age at the death of the trustee, 
the beneficiary is the holder of the account, and payment by the 
savings bank to the holder is a total discharge of the savings bank’s 
obligation as to the amount paid. 

(4) Ifthe beneficiary predeceases the trustee, the account shall become an 
individual account of the trustee and shall have the legal incidents of 
an individual account. 

(5) If the named beneficiary is not of legal age at the death of the trustee, 
the savings bank shall transfer the funds in the account to the general 
guardian or guardian of the estate, if any, of the minor beneficiary. If 
no guardian of the minor beneficiary has been appointed, the savings 
bank shall hold the funds in a similar interest-bearing account in the 
name of the minor until the minor reaches the age of majority or until 
a duly appointed guardian withdraws the funds. 

(6) Funds in a trust account established under this subsection shall 
belong to the beneficiary upon the death of the trustee and the funds 
shall be subject only to the personal representative's right of collection 
as set forth in G.S. 28A-15-10(a)(1). Payment by the savings bank of 
funds in the trust account to the beneficiary shall terminate the 
personal representative’s authority under G.S. 28A-15-10(a)(1) to 
collect against the savings bank for the funds so paid, but the personal 
representative’s authority to collect the funds from the beneficiary is 
not terminated. 

The person establishing an account under this subsection shall sign a 
statement containing language set forth in a conspicuous manner and sub- 
stantially similar to the following: 


“SAVINGS BANK (or name of institution) TRUST ACCOUNT 


G.S. 54C-166(a) 


I understand that by establishing a trust account under G.S. 54C-166(a) 
that: 
1. During my lifetime I may withdraw the money in the account; and 
2. By written direction to the savings bank (or name of institution) I may 
change the beneficiary; and 
3. Upon my death the money remaining in the account will belong to the 
beneficiary, and the money will not be inherited by my heirs or be 
controlled by my will. f 
(al) This section is not deemed exclusive. Deposit accounts not conforming 
to this section are governed by other applicable law, as appropriate. 
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(b) Whenever the beneficiary of a trust account does not survive the trustee, 
then the account and any balance of the account that exists is held by the 
trustee in the trustee’s own right and for the trustee’s own use and benefit. 

(c) No addition to the accounts, nor any withdrawal, payment, or change of 
beneficiary shall affect the nature of the accounts as trust accounts, or affect 
the right of a trustee to terminate the account. 

(d) This section does not repeal or modify any law relating to estate taxes. 
(1991, c. 680, s. 1; 1998-69, s. 19.) 


Effect of Amendments. — The 1998 plicable to estates of decedents who die on or 
amendment, effective August 1, 1998, and ap- after that date, rewrote subsection (d). 


§ 54C-167. Personal agency accounts. 


(a) A person may open a personal agency account by written contract 
containing a statement that it is executed under this section. A personal 
agency account may be a checking account, savings account, time deposit, or 
any other type of withdrawable account or certificate. The written contract 
shall name an agent who shall have authority to act on behalf of the depositor 
in regard to the account as set out in this subsection. The agent shall have the 
authority to: 

(1) Make, sign, or execute checks drawn on the account or otherwise make 
withdrawals from the account; 

(2) Endorse checks made payable to the principal for deposit only into the 
account; and 

(3) Deposit cash or negotiable instruments, including instruments en- 
dorsed by the principal, into the account. 

A person establishing an account under this section shall sign a statement 
containing language substantially similar to the following in a conspicuous 
manner: 


“SAVINGS BANK (or name of institution) 
PERSONAL AGENCY ACCOUNT 


G.S. 54C-167 


I understand that, by establishing a personal agency account under G.S. 

54C-167, the agent named in the account may: 
1. Sign checks drawn on the account; and 
2. Make deposits into the account. 

I also understand that upon my death the money remaining in the account 
will be controlled by my will or inherited by my heirs. 

(b) An account created under this section grants no ownership right or 
interest in the agent. Upon the death of the principal there is no right of 
survivorship to the account and the authority set out in subsection (a) of this 
section terminates. 

(c) The written contract referred to in subsection (a) of this section shall 
provide that the principal may elect to extend the authority of the agent to act 
on behalf of the principal in regard to the account notwithstanding the 
subsequent incapacity or mental incompetence of the principal. If the principal 
so elects to extend the authority of the agent, then upon the subsequent 
incapacity or mental incompetence of the principal, the agent may continue to 
exercise the authority, without the requirement of bond or of accounting to any 
court, until the agent receives actual knowledge that the authority has been 
terminated by a duly qualified guardian of the estate of the incapacitated or 
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incompetent principal, or by the duly appointed attorney-in-fact for the 
incapacitated or incompetent principal, acting under a durable power of 
attorney, as defined in G.S. 32A-8, which grants to the attorney-in-fact that 
authority in regard to the account which is granted to the agent by the written 
contract executed under this section, at which time the agent shall account to 
the guardian or attorney-in-fact for all actions of the agent in regard to the 
account during the incapacity or incompetence of the principal. If the principal 
does not so elect to extend the authority of the agent, then upon the subsequent 
incapacity or mental incompetence of the principal, the authority of the agent 
terminates. ) 

(d) When an account under this section has been established, all or part of 
the account or any interest or dividend thereon may be paid by the savings 
bank on a check made, signed, or executed by the agent. In the absence of 
actual knowledge that the principal has died or that the agency created by the 
account has been terminated, the payment is a valid and sufficient discharge 
to the savings bank for payment so made. (1991, c. 680, s. 1.) 


§ 54C-168. Collection of processing fee for returned 
checks. 


Notwithstanding any other law, a savings bank may charge and collect a 
processing fee for checks on which payment has been refused by the payor 
depository institution. A savings bank may also collect a processing fee for 
checks drawn on that savings bank with respect to an account with insufficient 
funds. (1991, c. 680, s. 1.) 


§ 54C-169. Right of setoff on deposit accounts. 


(a) Asavings bank shall have a right of setoff, without further agreement or 
pledge, upon all deposit accounts owned by any member or customer to whom 
or upon whose behalf the savings bank has made as unsecured advance of 
money by loan. Upon default in the repayment or satisfaction thereof, the 
savings bank may cancel on its books all or any part of the deposit accounts 
owned by the member or customer, and apply the value of the accounts in 
payment of the obligation. 

(b) A savings bank that exercises the right of setoff provided in this section 
shall first give 30 days’ notice to the member or customer that the right will be 
exercised. The accounts may be held or frozen, with no withdrawals permitted, 
during the 30-day notice period. The accounts may not be canceled and the 
value of the accounts may not be applied to pay the obligation until the 30-day 
period has expired without the member or customer having cured the default 
on the obligation. The amount of any member’s or customer’s interest in a joint 
account or other account held in the names of more than one person is subject 
to the right of setoff provided in this section. 

(c) This section is not exclusive, but shall be in addition to contract, common 
law, and other rights of setoff. Any other rights are not governed in any fashion 
by this section. (1991, c. 680, s. 1.) 


§ 54C-170. Minors as deposit account holders. 


(a) Asavings bank may issue a deposit account to a minor as the sole and 
absolute owner, or as a joint owner, and receive payments, pay withdrawals, 
accept pledges and act in any other manner with respect to the account on the 
order of the minor with like effect as if the minor were of full age and legal 
capacity. Any payment to a minor is a discharge of the savings bank to the 
extent thereof. The account shall be held for the exclusive right and benefit of 
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the minor, and any joint owners, free from the control of all persons, except 
creditors. 

(b) Asavings bank may lease a safe deposit box to a minor and, with respect 
to the lease, may deal with the minor in all regards as if the minor were of full 
age and legal capacity. A minor entering a lease agreement with a savings bank 
under this subsection is bound by the terms of the agreement to the same 
extent as if the minor were of full age and legal capacity. (1991, c. 680, s. 1; 
1991 (Reg. Sess., 1992), c. 829, s. 11.) 


§ 54C-171. Deposit accounts as deposit of securities. 


Notwithstanding any restrictions or limitations contained in any law of this 
State, the deposit accounts of any State savings bank may be accepted by any 
agency, department, or official of this State in any case wherein the agency, 
department, or official acting in its official capacity requires that securities be 
deposited with the agency, department, or official. (1991, c. 680, s. 1.) 


§ 54C-172. New account books. 


A new account book or certificate or other evidence of ownership of a deposit 
account may be issued in the name of the holder of record at any time, when 
requested by the holder or the holder’s legal representative, upon proof 
satisfactory to the savings bank that the original account book or certificate 
has been lost or destroyed. The new account book or certificate shall expressly 
state that it is issued in lieu of the one lost or destroyed and that the savings 
bank shall in no way be liable thereafter on account of the original book or 
certificate. The savings bank may, in its bylaws, require indemnification 
against any loss that might result from the issuance of the new account book 
or certified certificate. (1991, c. 680, s. 1.) 


§ 54C-173. Transfer of deposit accounts. 


The owner of a deposit account may transfer the owner’s rights therein 
absolutely or conditionally to any other person eligible to hold the same, but 
the transfer may be made on the books of the savings bank only upon 
presentation of evidence of transfer satisfactory to the savings bank, and 
accompanied by the proper application for transfer by the transferor and 
transferee, who shall accept the account subject to the terms and conditions of 
the account contract, the bylaws of the savings bank, the certificate of 
incorporation of the savings bank, and all rules of the Administrator. Notwith- 
standing the effectiveness of a transfer between the parties, the savings bank 
may treat the holder of record of a deposit account as the owner of the deposit 
account for all purposes, including payment and voting, in the case of a mutual 
savings bank, until the savings bank records the transfer and assignment. 
(1991, c. 680, s. 1.) 


§ 54C-174. Authority of power of attorney. 


A savings bank may continue to recognize the authority of an individual 
holding a power of attorney in writing to manage or to make withdrawals, 
either in whole or in part, from the deposit account of a customer or member 
until the savings bank receives written or actual notice of death or of 
adjudication of incompetency of the member or revocation of the authority of 
the individual holding the power of attorney. Payment by the savings bank to 
an individual holding a power of attorney before receipt of the notice is a total 
discharge of the savings bank’s obligation as to the amount so paid. (1991, c. 
680, s. 1.) 
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§ 54C-175. Days and hours of operation. 


A savings bank may operate on such days and during such hours, and may 
observe such holidays, as the savings bank’s board of directors shall designate. 
(1991, c. 680, s. 1; 1995 (Reg. Sess., 1996), c. 556, s. 4.) 


§ 54C-176. Power to borrow money. 


A savings bank, in its certificate of incorporation or in its bylaws, may 
authorize the board of directors to borrow money, and the board of directors 
may, by resolution adopted by a vote of at least two-thirds of the entire board 
duly recorded in the minutes, authorize the officers of the savings bank to 
borrow money for the savings bank on any terms and conditions as the board 
may deem proper. (1991, c. 680, s. 1.) 


§ 54C-177. Authority to join federal reserve bank. 


A State savings bank may subscribe to the capital stock and become a 
member of a federal reserve bank. A savings bank shall continue to be subject 
to the supervision and examination required by the laws of this State, except 
that the Federal Reserve Board shall have the right, if it deems necessary, to 
make examinations; and the Administrator may disclose to the Federal 
Reserve Board, or to the examiners duly appointed by it, all information in 
reference to the affairs of a savings bank that has become, or desires to become, 
a member of a federal reserve bank. (1991, c. 680, s. 1.) 


§ 54C-178. Regional reciprocal acquisitions. 


State savings banks and holding companies thereof shall have the same 
powers to acquire and be acquired as State associations and their savings and 
loan holding companies under Article 3A of Chapter 54B of the General 
Statutes. For this purpose, the term “association” as used in Article 3A of 
Chapter 54B of the General Statutes shall include a State savings bank 
chartered under this Chapter, and the term “savings and loan holding 
company” shall include holding companies of State savings banks chartered 
under this Chapter. (1991, c. 680, s. 1.) 


§ 54C-179. Forced retirement of deposit accounts. 


(a) Asavings bank may, at any time that funds are on hand and available for 
this purpose, force the retirement of and redeem all or any portion of its deposit 
accounts that have not been pledged as security for loans. A savings bank may 
not redeem any fixed term deposit accounts that have not matured. The board 
of directors of the savings bank shall determine the number of and total 
amount of the deposit accounts to be retired. 

(b) Asavings bank shall give at least 30 days’ notice by certified mail to the 
last address of each holder of an affected deposit account. The redemption price 
of deposit accounts so retired is the full withdrawal value of the account, as 
determined on the last interest date, plus all interest on deposit accounts 
credited or paid as of the effective retirement date. Interest continues to accrue 
and be paid or credited by the savings bank to the deposit accounts to be 
retired through the effective retirement date. 

(c) Interest on the deposit accounts called for forced retirement ceases to 
accrue after the effective retirement date, if the required notice has been given 
properly, and if on the retirement date the funds necessary for payment have 
been set aside so as to be available. All rights with respect to those deposit 
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accounts terminate after the effective retirement date, except for the right of 
the holder of the retired deposit account to receive the full redemption price. 

(d) A savings bank shall not redeem deposit accounts by forced retirement 
whenever it has on file applications for withdrawal or maturities that have not 
yet been acted upon and paid. (1991 (Reg. Sess., 1992), c. 829, s. 12.) 


Editor’s Note. — Session Laws 1991 (Reg. _ effective upon ratification. The act was ratified 
Sess., 1992), c. 829, s. 13 made this section July 2, 1992. 


§§ 54C-180 through 54C-194: Reserved for future codification pur- 


poses. 


ARTICLE 9. 
Holding Companies. 


§ 54C-195. Holding companies. 


(a) Notwithstanding any other law, a stock savings bank may, simulta- 
neously with its incorporation or conversion to a stock savings bank, provide 
for its ownership by a holding company. In the case of a conversion, members 
of the converting savings bank shall have the right to purchase capital stock of 
the holding company in lieu of capital stock of the converted savings bank in 
accordance with G.S. 54C-33(c)(6). 

(b) Notwithstanding any other law, a stock savings bank may reorganize its 
ownership, to provide for ownership by a holding company, upon adoption of a 
plan of reorganization by a favorable vote of not less than two-thirds of the 
members of the board of directors of the savings bank and approval of the plan 
of reorganization by the holders of not less than a majority of the issued and 
outstanding shares of stock of the savings bank. The plan of reorganization 
shall provide that (i) the resulting ownership is vested in a North Carolina 
corporation, (ii) all stockholders of the stock savings bank have the right to 
exchange shares, (iii) the exchange of stock is not subject to State or federal 
income taxation, (iv) stockholders not wishing to exchange shares are entitled 
to dissenters’ rights as provided under G.S. 55-113, and (v) the plan of 
reorganization is fair and equitable to all stockholders. 

(c) Notwithstanding any other law, a mutual savings bank may reorganize 
its ownership to provide for ownership by a holding company upon adoption of 
a plan of reorganization by favorable vote of not less than two-thirds of the 
members of the board of directors of the savings bank and approval of the plan 
of reorganization by a majority of the voting members of the savings bank. The 
plan of reorganization shall provide that (i) the resulting ownership is vested 
in a North Carolina corporation, (ii) the resulting ownership of one or more 
subsidiary savings banks is evidenced by stock shares, (iii) the substantial 
portion of the assets and all of the insured deposits and part or all of the other 
liabilities are transferred to one or more subsidiary savings banks, (iv) the 
reorganization is not subject to State or federal income taxation, and (v) the 
plan of reorganization is fair and equitable to all members of the savings bank. 

(d) Aholding company may invest in any investment authorized by its board 
of directors, except as limited by regulations adopted by the Administrator 
under this Article. 

(e) An entity that controls a stock savings bank, or acquires control of a 
stock savings bank, is a holding company. (1991, c. 680, s. 1.) 
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§ 54C-196. Supervision of holding companies. 


Holding companies are under the supervision of the Administrator. The 
Administrator shall exercise all powers and responsibilities with respect to 
holding companies which the Administrator exercises with respect to savings 
banks. (1991, c. 680, s. 1.) 


§§ 54C-197, 54C-198: Reserved for future codification purposes. 


ARTICLE 10. 


Savings Bank Interstate Branches. 


§ 54C-199. Title. 


This Article shall be known and may be cited as the North Carolina Savings 
Bank Interstate Branch Act. (1993, c. 191, s. 3.) 


Editor’s Note. — Session Laws 19938, c. 191, 
s. 4 made this Article effective October 1, 1993. 


§ 54C-200. Definitions. 


As used in this Article, unless the context clearly requires otherwise, the 
following definitions apply: 

(1) “Administrator” means the Administrator of the Savings Institution 
Division. 

(2) “Branch” means a full service office of a savings bank through which it 
renders a savings bank service other than its principal office. A 
savings bank may engage in any authorized function or service 
through an authorized branch office. 

(3) “Commission” means the North Carolina Savings Institution Commis- 
sion. 

(4) “Home state” means (i) as to a state-chartered savings bank, the state 
which granted the savings bank its charter, and (11) as to a federal 
es bank, the state in which the savings bank has its principal 
office. 

(5) “Out-of-state” savings bank means a savings bank granted a charter 
by any state other than this State and whose principal office is not 
located in this State. 

“Savings bank” means a state savings bank or a federal savings bank, 

unless limited by use of the words “State” or “federal”. 

(7) “State savings bank” means a depository institution chartered under 
the laws of this State. 

(8) “Supervisor” means the state savings bank supervisor or equivalent 
state official having primary regulatory authority over an out-of-state 

savings bank. (1998, c. 191, s. 3.) 


(6 


S 


§ 54C-201. Establishment of branches by out-of-state sav- 
ings banks. 


Any out-of-state savings bank that meets the requirements of this Article 
may establish a branch within North Carolina either by (i) de novo entry; (11) 
the purchase of an existing branch; (iii) the purchase of all or substantially all 
of the assets of a State savings bank located in North Carolina; or (iv) merger 
or consolidation. (1993, c. 191, s. 3.) 
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§ 54C-202. Application requirements. 


(a) Any out-of-state savings bank desiring to establish a branch office under 
this Article shall file with the Administrator a written application meeting the 
following requirements: 

(1) The out-of-state savings bank shall agree to comply with all the 
applicable rules and regulations, and informational filing require- 
ments contained in the laws and rules of this State that would apply 
to a State savings bank engaging in an equivalent form of transaction. 
Additionally, the Administrator shall apply the same standards of 
approval to the application of the out-of-state savings bank as would 
apply to an application by a State savings bank for an equivalent form 
of transaction. 

(2) The out-of-state savings bank shall provide the Administrator, in the 
manner prescribed by the Administrator, with such additional infor- 
mation as the Administrator deems necessary, to fully evaluate the 
application. 

(3) The out-of-state savings bank shall pay an application fee established 
by the Administrator pursuant to G.S. 54C-9. 

(4) The out-of-state savings bank shall not commence operations of the 
branch office until it has received the written approval of the Admin- 
istrator. 

(b) The Administrator shall act on the application within 90 days of receipt 
of the completed application. (1998, c. 191, s. 3.) 


§ 54C-203. Conditions for approval. 


No application by an out-of-state savings bank received under this Article 
may be finally approved by the Administrator unless: 

(1) The Administrator has received in writing approval of the proposed 
transaction from the supervisor of the out-of-state savings bank; 

(2) The supervisor of the out-of-state savings bank agrees in writing to 
share with the Administrator examination reports prepared by the 
supervisor and any other information deemed necessary by the 
Administrator regarding the out-of-state savings bank; 

(3) The out-of-state savings bank agrees in writing to make available to 
the Administrator all information that may be required to effectively 
examine the savings bank; 

(4) The out-of-state savings bank agrees in writing that so long as it 
maintains a branch in North Carolina, it will meet the conditions set 
forth in this Article and comply with all applicable North Carolina 
laws and any rules issued thereunder, as well as any orders or 
directives issued to the savings bank by the Administrator; 

(5) The home state of the out-of-state savings bank permits savings banks 
chartered under the laws of this State to establish branches within its 
border; and 

(6) The out-of-state savings bank designates and files with the Office of 
the Secretary of State a document appointing an agent in this State to 
receive service of judicial process. (1993, c. 191, s. 3.) 


§ 54C-204. Special conditions. 


(a) The Administrator may require an out-of-state savings bank to desig- 
nate one of its branches in North Carolina as a “headquarters branch” and 
may, by rule, require that reports, books, and records required of savings banks 
doing business under this Article be available at the designated headquarters 
branch. 
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(b) Once an out-of-state savings bank has established at least one branch in 
North Carolina pursuant to this Article, subsequent applications to establish 
additional branches shall be considered on the same basis as an application of 
a Bey savings bank to establish an additional branch pursuant to G.S. 
54C-23. 

(c) If an out-of-state savings bank establishes a branch or branches by 
merger with or purchase from a savings bank located in this State, and the 
out-of-state savings bank and the savings bank located in this State are both 
owned by the same holding company, any conditions, limitations, or restric- 
tions placed on the holding company, pursuant to Article 9 of this Chapter, 
shall continue to apply to both the acquiring out-of-state savings bank and its 
holding company. (1998, c. 191, s. 3.) 


§ 54C-205. Powers. 


An out-of-state savings bank that establishes a branch in North Carolina 
may engage in all the activities authorized by North Carolina law for a State 
savings bank except to the extent that such activities have been expressly 
prohibited by the state supervisor of the out-of-state savings bank or the laws 
of the out-of-state savings bank’s home state. (1998, c. 191, s. 3.) 


§ 54C-206. Establishment of out-of-state branches by 
State savings banks. 


With the prior consent of the Administrator, any savings bank chartered 
under the laws of North Carolina may establish a branch in any other state in 
accordance with the laws of such other state. (1993, c. 191, s. 3.) 


§ 54C-207. Regulatory and supervisory oversight. 


(a) The Administrator may enter into such agreements as necessary regard- 
ing the scope, timing, coordination, and frequency of examinations and other 
supervisory matters, including the sharing of information gathered in such 
examinations, with other supervisors and federal savings bank regulators. 
This authority applies to both out-of-state savings banks and their holding 
companies. 

(b) The Administrator may require periodic reports on the financial condi- 
tion of any out-of-state savings bank or its holding company that maintains a 
branch within North Carolina and may from time to time require from any 
such out-of-state savings banks other reports under oath in such scope and 
detail as the Administrator may reasonably determine to be necessary for the 
purpose of assuring continuing compliance with the provisions of this Article. 

(c) The Administrator may, if necessary, conduct full-scope, on-site exami- 
nations of any branch established pursuant to this Article. 

(d) Out-of-state savings banks shall be assessed and required to pay 
supervisory and examination fees in accordance with G.S. 54C-55 and the 
rules issued thereunder. (1998, c. 191, s. 3.) 


§ 54C-208. Enforcement. 


(a) Any enforcement authority available to the Administrator for use 
against a State savings bank may, subject to the provisions of Chapter 150B of 
the General Statutes, be used against a branch established under this Article 
and against the out-of-state savings bank or its parent holding company 
establishing such branch. 
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(b) The Administrator may suspend or revoke the authority of an out-of- 
state savings bank to establish or maintain a branch in North Carolina upon 
a finding of fact or condition or circumstance that is grounds for denial of an 
application to establish and maintain a branch under this Article. 

(c) The Administrator may enforce the provisions of this Article through an 
action in any court of North Carolina or any other state or any court of the 
United States as provided in G.S. 54C-76, 54C-77, 54C-78, and 54C-79 for the 
purpose of obtaining an appropriate remedy for violation of any provisions of 
this Article. 

(d) The Administrator may enter into joint actions with other supervisors or 
federal savings banking regulators, or both, having concurrent jurisdiction 
over any out-of-state savings bank that has a branch in North Carolina or over 
any State savings bank that has a branch in another state, or may take such 
action independently to carry out the Administrator’s responsibilities under 
this Article and assure compliance with the provisions of this Article and the 
applicable savings banking laws of this State. (19938, c. 191, s. 3.) 


§ 54C-209. Branch closings. 


An out-of-state savings bank that is subject to an order or written agreement 
revoking its authority to establish or maintain a branch in North Carolina and 
any State savings bank that is subject to an order or written agreement 
revoking its authority to establish or maintain a branch in another state shall 
wind up the business of that branch in an orderly manner that protects the 
depositors, customers, and creditors of the branch, and that complies with all 
North Carolina laws and all other applicable laws regarding the closing of the 
branch. (1998, c. 191, s. 3.) 


§ 54C-210. Rules. 


The Commission may adopt rules as necessary to carry out the provisions of 
this Article. (1993, c. 191, s. 3.) 


§ 54C-211. Appeal of Administrator’s decision. 


Any aggrieved party in a proceeding under this Article may, within 30 days 
after final decision of the Administrator, appeal such decision to the Commis- 
sion. The Commission, within 30 days of receipt of the notice of appeal, shall 
approve, disapprove, or modify the Administrator’s decision. Failure of the 
Commission to act within 30 days of receipt of notice of appeal shall constitute 
a final decision of the Commission approving the decision of the Administrator. 
Notwithstanding any other provision of law, any aggrieved party to a decision 
of the Commission shall be entitled to an appeal pursuant to G.S. 54C-16. 
(1993 "ce. 191s 2.) 


§ 54C-212. Severability. 


If any provision of this Article or the application of such provision to any 
persons or circumstances is found invalid, the remainder of this Article and its 
application to persons or circumstances other than those as to which it is held 
invalid, shall not be affected. (1993, c. 191, s. 3.) 
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Chapter 55. 


North Carolina Business Corporation Act. 


Article 1. 


General Provisions. 


Part 1. Short Title and Reservation of Power. 


Sec. 


55-1-01. 
55-1-02. 


Short title. 
Reservation of power to amend or re- 
peal. 


55-1-03 through 55-1-19. [Reserved.] 


55-1-20. 
55-1-21. 
55-1-22. 


Part 2. Filing Documents. 


Filing requirements. 
Forms. 
Filing, service, and copying fees. 


55-1-22.1. Expedited filings. 
55-1-22.2. Advisory review of documents. 


55-1-23. 
55-1-24. 
55-1-25. 
55-1-26. 


55-1-27. 


55-1-33. 


Effective time and date of document. 

Correcting filed document. 

Filing duty of Secretary of State. 

Appeal from Secretary of State’s re- 
fusal to file document. 

Evidentiary effect of copy of filed doc- 
ument. 


. Certificate of existence. 
. Penalty for signing false document. 


Part 3. Secretary of State. 


. Powers. 
. Interrogatories by Secretary of State. 
. Penalties imposed upon corporations, 


officers, and directors for failure to 
answer interrogatories. 

Information disclosed by interrogato- 
ries. 


55-1-34 through 55-1-39. [Reserved.] 


55-1-40. 
55-1-41. 
55-1-42. 


55-2-01. 
55-2-02. 
55-2-03. 
55-2-04. 
55-2-05. 
55-2-06. 
55-2-07. 


55-3-01. 
55-3-02. 


Part 4. Definitions. 


Chapter definitions. 
Notice. 
Number of shareholders. 


Article 2. 


Incorporation. 


Incorporators. 

Articles of incorporation. 
Incorporation. 

[Reserved.] 

Organization of corporation. 
Bylaws. 

Emergency bylaws. 


Article 3. 
Purposes and Powers. 


Purposes. 
General powers. 


Sec. 

55-3-03. Emergency powers. 

55-3-04. Ultra vires. 

55-3-05. Exercise of corporate franchises not 
granted. 


Article 4. 
Name. 


55-4-01. Corporate name. 

55-4-02. Reserved name. 

55-4-03. Registered name. 

55-4-04. Reserved and registered names, pow- 
ers of the Secretary of State. 

55-4-05. Real property records. 


Article 5. 
Office and Agent. 


55-5-01. Registered office and registered agent. 

55-5-02. Change of registered office or regis- 
tered agent. 

55-5-03. Resignation of registered agent. 

55-5-04. Service on corporation. 


Article 6. 


Shares and Distribution. 
Part 1. Shares. 


55-6-01. Authorized shares. 

55-6-02. Terms of class or series determined by 
board of directors. 

55-6-03. Issued and outstanding shares. 

55-6-04. Fractional shares. 

55-6-05 through 55-6-19. [Reserved. ] 


Part 2. Issuance of Shares. 


55-6-20. Subscription for shares before incor- 
poration. 

55-6-21. Issuance of shares. 

55-6-22. Liability of shareholders. 

55-6-23. Share dividends. 

55-6-24. Rights, options, and warrants. 

55-6-25. Form and content of certificates. 

55-6-26. Shares without certificate. 

55-6-27. Restriction on transfer of shares and 
other securities. 

55-6-28. Expense of issue. 

55-6-29. [Reserved. ] 


Part 3. Subsequent Acquisition of Shares by 
Shareholders and Corporation. 


55-6-30. Shareholders’ preemptive rights. 

55-6-31. Corporation’s acquisition of its own 
shares. 

55-6-32 through 55-6-39. [Reserved. ] 
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Part 4. Distributions. 


Sec. 


55-6-40. Distributions to shareholders. 


Article 7. 
Shareholders. 


Part 1. Meetings. 


55-7-01. 
55-7-02. 
55-7-03. 
55-7-04. 
55-7-05. 


Annual meeting. 

Special meeting. 
Court-ordered meeting. 
Action without meeting. 
Notice of meeting. 

55-7-06. Waiver of notice. 

55-7-07. Record date. 

55-7-08 through 55-7-19. [Reserved. ] 


Part 2. Voting. 


55-7-20. Shareholders’ list for meeting. 
55-7-21. Voting entitlement of shares. 
55-7-21.1. Rights of holders of debt securities. 


55-7-22. Proxies. 

55-7-23. Shares held by nominees. 

55-7-24. Corporation’s acceptance of votes. 

55-7-25. Quorum and voting requirements for 
voting groups. 

55-7-26. Action by single and multiple voting 
groups. 

55-7-27. Greater quorum or voting require- 
ments. 

55-7-28. Voting for directors; cumulative vot- 
ing. 

55-7-29. [Reserved. ] 


Part 3. Voting Trusts and Agreements. 


55-7-30. Voting trusts. 
55-7-31. Shareholders’ agreements. 
55-7-32 through 55-7-39. [Reserved.] 


Part 4. Derivative Proceedings. 


55-7-40. Shareholders’ derivative actions. 

55-7-40.1. Definitions. 

55-7-41. Standing. 

55-7-42. Demand. 

55-7-43. Stay of proceedings. 

55-7-44. Dismissal. 

55-7-45. Discontinuance or settlement. 

55-7-46. Payment of expenses. 

55-7-47. Applicability to foreign corporations. 

55-7-48. Suits against directors of public corpo- 
rations. 

Privileged communications. 


Article 8. 


Directors and Officers. 


55-7-49. 


Part 1. Board of Directors. 


55-8-01. Requirement for and duties of board 
of directors. 


55-8-02. Qualifications of directors. 


Sec. 
55-8-03. 
55-8-04. 


Number and election of directors. 

Election of directors by certain classes 
of shareholders. 

Terms of directors generally. 

Staggered terms for directors. 

Resignation of directors. 

Removal of directors by shareholders. 

Removal of directors by judicial pro- 
ceeding. 

55-8-10. Vacancy on board. 

55-8-11. Compensation of directors. 

55-8-12 through 55-8-19. [Reserved.] 


55-8-05. 
55-8-06. 
55-8-07. 
55-8-08. 
55-8-09. 


Part 2. Meetings and Action of the Board. 


55-8-20. 
55-8-21. 
55-8-22. 
55-8-23. 


Meetings. 

Action without meeting. 
Notice of meeting. 

Waiver of notice. 

55-8-24. Quorum and voting. 
55-8-25. Committees. 

55-8-26 through 55-8-29. [Reserved. ] 


Part 3. Standards of Gondict. 


55-8-30. General standards for directors. 
55-8-31. Director conflict of interest. 
55-8-32. Loans to directors. 

55-8-33. Liability for unlawful distributions. 
55-8-34 through 55-8-39. [Reserved. ] 


Part 4. Officers. 


Officers. 

Duties of officers. 

Standards of conduct for officers. 
55-8-43. Resignation and removal of officers. 
55-8-44. Contract rights of officers. 

55-8-45 through 55-8-49. [Reserved.] 


55-8-40. 
55-8-41. 
55-8-42. 


Part 5. Indemnification. 


55-8-50. 
55-8-51. 
55-8-52. 
55-8-53. 
55-8-54. 
55-8-55. 


Policy statement and definitions. 

Authority to indemnify. 

Mandatory indemnification. 

Advance for expenses. 

Court-ordered indemnification. 

Determination and authorization of 
indemnification. 

Indemnification of officers, employees, 
and agents. 

Additional indemnification and insur- 
ance. 

Application of Part. 


Article 9. 
Shareholder Protection Act. 


55-9-01. 
55-9-02. 
55-9-03. 
55-9-04. 
55-9-05. 


55-8-56. 
55-8-57. 


55-8-58. 


Short title and definitions. 
Voting requirement. 

Exception to voting requirement. 
General. 

Exemptions. 
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Article 9A. 


Control Share Acquisitions. 


Sec. 


55-9A-01. 
55-9A-02. 
55-9A-03. 
55-9A-04. 
55-9A-05. 
55-9A-06. 


55-9A-07. 
55-9A-08. 
55-9A-09. 


Short title and definitions. 

Acquiring person statement. 

Meeting of shareholders. 

Notice. 

Voting rights. 

Right of redemption by sharehold- 
ers. 

Severability. 

Construction. 

Exemptions. 


Article 10. 


Amendment of Articles of Incorporation 


and Bylaws. 


Part 1. Amendment of Articles of 


55-10-01. 


55-10-02. 
55-10-03. 


55-10-04. 


55-10-05. 


55-10-06. 
55-10-07. 
55-10-08. 
55-10-09. 


Incorporation. 


Authority to amend. 

Amendment by board of directors. 

Amendment by board of directors 
and shareholders. 

Voting on amendments by voting 
groups. 

Amendment before 
shares. 

Articles of amendment. 

Restated articles of incorporation. 

[Reserved. ] 

Effect of amendment. 


issuance of 


55-10-10 through 55-10-19. [Reserved.] 
Part 2. Amendment of Bylaws. 


55-10-20. 


55-10-21. 
55-10-22. 


Amendment by board of directors or 
shareholders. 

[Reserved. ] 

Bylaw increasing quorum or voting 
requirement for directors. 


Article 11. 


Merger and Share Exchange. 


55-11-01. 
55-11-02. 
55-11-03. 
55-11-04. 
55-11-05. 
55-11-06. 
55-11-07. 


55-11-08. 


55-11-09. 
55-11-10. 


55-12-01. 


Merger. 

Share exchange. 

Action on plan. 

Merger with subsidiary. 

Articles of merger or share exchange. 

Effect of merger or share exchange. 

Merger or share exchange with for- 
eign corporation. 

Article 9 to control. 

Merger with nonprofit corporation. 

Merger with unincorporated entity. 


Article 12. 
Transfer of Assets. 


Sale of assets in regular course of 
business and mortgage of assets. 


Sec. 
55-12-02. 


55-12-03. 


Sale of assets other than in regular 
course of business. 
Article 9 to control. 


Article 13. 
Dissenters’ Rights. 


Part 1. Right to Dissent and Obtain Payment 


55-13-01. 
55-13-02. 
55-13-03. 


for Shares. 


Definitions. 

Right to dissent. 

Dissent by nominees and beneficial 
owners. 


55-13-04 through 55-13-19. [Reserved.] 


Part 2. Procedure for Exercise of Dissenters’ 


55-13-20. 
55-13-21. 
55-13-22. 
55-13-23. 
55-13-24. 
55-13-25. 
55-13-26. 
55-13-27. 
55-13-28. 


55-13-29. 


Rights. 


Notice of dissenters’ rights. 

Notice of intent to demand payment. 

Dissenters’ notice. 

Duty to demand payment. 

Share restrictions. 

Payment. 

Failure to take action. 

[Reserved. ] 

Procedure if shareholder dissatisfied 
with corporation’s payment or fail- 
ure to perform. 

[Reserved. ] 


Part 3. Judicial Appraisal of Shares. 


55-13-30. 
55-13-31. 


Court action. 
Court costs and counsel fees. 


Article 14. 


Dissolution. 


Part 1. Voluntary Dissolution. 


55-14-01. 
55-14-02. 
55-14-03. 
55-14-04. 
55-14-05. 
55-14-06. 
55-14-07. 


55-14-08. 


Dissolution by incorporators or di- 
rectors. 

Dissolution by board of directors and 
shareholders. 

Articles of dissolution. 

Revocation of dissolution. 

Effect of dissolution. 

Known claims against dissolved cor- 
poration. 

Unknown and certain other claims 
against dissolved corporation. 

Enforcement of claims. 


55-14-09 through 55-14-19. [Reserved.] 


Part 2. Administrative Dissolution. 


55-14-20. 


55-14-21. 


55-14-22. 


55-14-23. 
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Grounds for administrative dissolu- 
tion. 

Procedure for and effect of adminis- 
trative dissolution. 

Reinstatement following administra- 
tive dissolution. 

Appeal from denial of reinstatement. 


Sec. 


55-14-24, 
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Inapplicability of Administrative 


Procedure Act. 


55-14-25 through 55-14-29. [Reserved. | 


55-14-30. 
55-14-31. 
55-14-32. 
55-14-33. 


Part 3. Judicial Dissolution. 


Grounds for judicial dissolution. 
Procedure for judicial dissolution. 
Receivership. 

Decree of dissolution. 


55-14-34 through 55-14-39. [Reserved. | 


55-14-40. 


Part 4. Miscellaneous. 


Disposition of amounts due to un- 
available shareholders and credi- 
tors. 


Article 14A. 


Reorganization. 


55-14A-01. Fundamental changes in reorgani- 


zation proceedings. 


Article 15. 


Foreign Corporations. 


Part 1. Certificate of Authority. 


55-15-01. 
55-15-02. 
55-15-03. 
55-15-04. 
55-15-05. 
55-15-06. 
55-15-07. 
55-15-08. 
55-15-09. 


55-15-10. 


Authority to transact business re- 
quired. 

Consequences of transacting busi- 
ness without authority. 

Application for certificate of author- 
ity. 

Amended certificate of authority. 

Effect of certificate of authority. 

Corporate name of foreign corpora- 
tion. 

Registered office and _ registered 
agent of foreign corporation. 

Change of registered office or regis- 
tered agent of foreign corporation. 

Resignation of registered agent of 
foreign corporation. 

Service on foreign corporation. 


Sec. 


55-15-11 through 55-15-19. [Reserved. ] 


55-15-20. 
50-15-21. 


Part 2. Withdrawal. 


Withdrawal of foreign corporation. 

Withdrawal of foreign corporation by 
reason of a merger, consolidation, 
or conversion. 


55-15-22 through 55-15-29. [Reserved.] 
Part 3. Revocation of Certificate of Authority. 


55-15-30. 
55-15-31. 


55-15-32. 
55-15-33. 


55-16-01. 
55-16-02. 


55-16-03. 
55-16-04. 


Grounds for revocation. 

Procedure for and effect of revoca- 
tion. 

Appeal from revocation. 

Inapplicability of Administrative 
Procedure Act. 


Article 16. 


Records and Reports. 
Part 1. Records. 


Corporate records. 

Inspection of records by sharehold- 
ers. 

Scope of inspection right. 

Court-ordered inspection. 


55-16-05 through 55-16-19. [Reserved.] 


55-16-20. 


55-16-21. 
55-16-22. 


Part 2. Reports. 


Financial statements for sharehold- 
ers. 

Other reports to shareholders. 

Annual report. 


55-16-22.1. [Repealed. ] 


Article 17. 


Transition and Curative Provisions. 


55-17-01. 
55-17-02. 


55-17-03. 
55-17-04. 
55-17-05. 


Applicability of act. 

Application to qualified foreign cor- 
porations. 

Saving provisions. 

Severability. 

Curative statute. 


NORTH CAROLINA COMMENTARY 


This revision of the North Carolina Business 
Corporation Act is based upon the Revised 
Model Business Corporation Act (1984) (here- 
inafter “the Model Act”). To maintain unifor- 
mity, the numbering of the sections corresponds 
to that of the Model Act, except that the Gen- 
eral Statutes Chapter 55 number has been 
added to each section and the Model Act chap- 
ters have been changed to articles. 

Two types of comments appear. Under the 
designation “Official Comment” is the Official 


Comment of the Section of Corporation, Bank- 
ing and Business Law of the American Bar 
Association for that section. Under the designa- 
tion “North Carolina Comment” are the com- 
ments of the drafters who adapted the Model 
Act for enactment in North Carolina. The 
North Carolina comments are designed to note 
(1) deviations from the Model Act and (2) some 
significant changes from the former law. Some 
sections therefore do not have a North Carolina 
Comment. 
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Editor’s Note. — Session Laws 1989, ch. 
265, s. 1, effective July 1, 1990, rewrote Chap- 
ter 55 and entitled it the North Carolina Busi- 
ness Corporation Act, to replace former Chap- 
ter 55, entitled the Business Corporation Act, 
which had been adopted by Session Laws 1955, 
CAS (Laer 

Section 2 of Session Laws 1989, c. 265 pro- 
vided: “The Revisor of Statutes shall cause to be 
printed along with this act all relevant portions 
of the Official Comments to the 1984 Revised 
Model Business Corporation Act and all explan- 
atory comments of the drafters of this act as the 
Revisor may deem appropriate.” 

Amended North Carolina Commentaries re- 
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flect either errors discovered in the comments 
as originally drafted or technical amendments 
enacted in 1990 to the current North Carolina 
Business Corporation Act. 

Where appropriate, the historical citations to 
sections of former Chapter 55 have been added 
to corresponding sections in current Chapter 
55. 

The case notes appearing under the sections 
of this Chapter were decided under former 
Chapter 55 or under prior law. 

For tables of corresponding sections of former 
and current Chapter 55, see the tables at the 
end of this Chapter. 


ARTICLE 1. 


General Provisions. 


Part 1. Short Title and Reservation of Power. 


§ 55-1-01. Short title. 


This Chapter shall be known and may be cited as the “North Carolina 
Business Corporation Act.” (1955, c. 1371, s. 1; 1989, c. 265, s. 1.) 


OFFICIAL COMMENT 


The short title provided by section 1.01 creates 
a convenient name for the state’s business 
corporation act. 

See the Introduction for a general description 
of the development of the Model Act, the pur- 


Cross References. — For constitutional 
provisions regarding corporations, see N.C. 
Const., Art. VIII. As to executions, see § 1- 
324.1 et seq. As to receivers of corporations, see 
§ 1-507.1 et seq. As to jurisdiction of the supe- 
rior court division over proceedings under this 
Chapter, see § 7A-249. As to provisions relat- 
ing to nonprofit corporations, see §§ 55A-1 to 
55A-89.1. 

Legal Periodicals. — For article giving 
comments of draftsmen of the Business Corpo- 
ration Act adopted in 1955, see 33 N.C.L. Rev. 
26 (1954). 

For case law survey on business associations, 
see 41 N.C.L. Rev. 415 (1963). 

For article reevaluating the Business Corpo- 
ration Act adopted in 1955, see 43 N.C.L. Rev. 
768 (1965). 

For article surveying case law as to corpora- 
tions, see 44 N.C.L. Rev. 950 (1966). 

For note on the liability of directors and 
officers for negligent management, see 45 
N.C.L. Rev. 748 (1967). 


poses it is intended to serve, the principles 
under which the 1984 Revised Model Business 
Corporation Act was prepared, and the roles of 
the Cross-References and Official Comments. 


For comment on tax and corporate aspects of 
professional incorporation in North Carolina, 
see 48 N.C.L. Rev. 573 (1970). 

For note, “Glenn v. Wagner: Instrumentality 
Rule versus the Balancing Test in Piercing the 
Corporate Veil,” see 64 N.C.L. Rev. 1265 (1986). 

For article, “The Corporate Fox and the 
Shareholders’ Hen House: Reflections on Alford 
v. Shaw,” see 65 N.C.L. Rev. 569 (1987). 

For article, “The Uncertain Case Against the 
Double Taxation of Corporate Income,” see 68 
N.C.L. Rev. (1990). 

For business symposium, “Management 
Buyouts: Strategies, Ethics and Other Consid- 
erations,” see 25 Wake Forest Law Rev. 1 
(1990). 

For article discussing changes in theories of 
the corporation over the last 150 years, see 
“Theories of the Corporation,” 1990 Duke L.J. 
201. 

For article, “The Corporate Persona, Con- 
tract (and Market) Failure, and Moral Values,” 
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see 69 N.C.L. Rev. 273 (1991). 

For article, “Discrimination, Managerial Dis- 
cretion and the Corporate Contract,” see 26 
Wake Forest L. Rev. 541 (1991). 

For article, “The Creation of North Carolina’s 
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Limited Liability Corporation Act,” see 32 Wake 
Forest L. Rev. 179 (1997). 

For a comment on the acquisition, abandon- 
ment, and preservation of rail corridors in 
North Carolina, see 75 N.C.L. Rev. 1989 (1997). 


§ 55-1-02. Reservation of power to amend or repeal. 


The General Assembly has power to amend or repeal all or part of this 
Chapter at any time and all domestic and foreign corporations subject to this 
Chapter are governed by the amendment or repeal. (1901, c. 2, s. 7; Rev., s. 
1136; C.S2°s0'1185;'G'S.)'s.°55-36;'1955, co: 1371, sills: 1989;)0:-265;: 50.12) 


OFFICIAL COMMENT 


Provisions similar to section 1.02 have their 
genesis in Trustees of Dartmouth College v. 
Woodward, 17 U.S. (4 Wheat) 518 (1819), which 
held that the United States Constitution pro- 
hibited the application of newly enacted stat- 
utes to existing corporations while suggesting 
the efficacy of a reservation of power similar to 
section 1.02. The purpose of section 1.02 is to 
avoid any possible argument that a corporation 
has contractual or vested rights in any specific 
statutory provision and to ensure that the state 
may in the future modify its corporation stat- 
utes as it deems appropriate and require exist- 
ing corporations to comply with the statutes as 
modified. 


All articles of incorporation or certificates of 
authority granted under the Model Act are 
subject to the reservation of power set forth in 
section 1.02. Further, corporations “governed” 
by this Act—which includes all corporations 
formed or qualified under earlier, general incor- 
poration statutes that contain a reservation of 
power—are also subject to the reservation of 
power of section 1.02 and bound by subsequent 
amendments to the Act. 

Many states have constitutional provisions 
mandating the reservation of power to amend 
or modify corporate statutes and charters. In 
these states section 1.02 is also supported by 
specific constitutional authorization. 


NORTH CAROLINA COMMENTARY 


This section is substantially the same, in 
effect, as former G.S. 55-174. 
This reserved power also appears in the 


Legal Periodicals. — For article on the 
evolution of corporate combination law, see 78 
N.C.L. Rev. 687 (1998). 


North Carolina Constitution. See N.C. Const. 
Art. VIII, § 1; The Yadkin River Power Co. v. 
Whitney Co., 150 N.C. 31, 63 S.E. 820 (1906). 


§§ 55-1-03 through 55-1-19: Reserved for future codification purposes. 


Part 2. Filing Documents. 


§ 55-1-20. Filing requirements. 


(a) To be entitled to filing by the Secretary of State under this Chapter, a 
document must satisfy the requirements of this section, and of any other 
section that adds to or varies these requirements. 

(b) The document must be one that is required or permitted by this Chapter 
to be filed in the office of the Secretary of State. 

(c) The document must contain the information required by this Chapter. It 


may contain other information as well. 


(d) The document must be typewritten or printed. 
(e) The document must be in the English language. 
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A corporate name need not be in English if written in English letters or 
Arabic or Roman numerals, and the certificate of existence required of foreign 
corporations need not be in English if accompanied by a reasonably authenti- 
cated English translation. 

(f) A document submitted by a domestic or foreign corporation or nonprofit 
corporation must be executed: 

(1) By the chairman of the board of directors, by its president, or by 
another of its officers; 

(2) If directors have not been selected or the corporation has not been 
formed, by an incorporator; or 

(3) If the corporation is in the hands of a receiver, trustee, or other 
court-appointed fiduciary, by that fiduciary. 

A document submitted by an unincorporated entity must be executed by a 
person authorized to execute documents (i) pursuant to G.S. 57C-1-20(f) if the 
unincorporated entity is a domestic or foreign limited liability company, (11) 
pursuant to G.S. 59-204 if the unincorporated entity is a domestic or foreign 
limited partnership, or (iii) pursuant to G.S. 59-73.7(a)(4) if the unincorporated 
entity is any other partnership as defined in G.S. 59-36 whether or not formed 
under the laws of this State. 

(g) The person executing the document shall sign it and state beneath or 
opposite his signature his name and the capacity in which he signs. The 


document may but need not contain: 
(1) The corporate seal; 


(2) An attestation by the secretary or an assistant secretary; and 
(3) An acknowledgement, verification, or proof. 
(h) If the Secretary of State has prescribed a mandatory form for the 
document under G.S. 55-1-21, the document must be in or on the prescribed 


form. 


(i) The document must be delivered to the office of the Secretary of State for 
filing and must be accompanied by one exact or conformed copy (except as 
provided in G.S. 55-5-03 and G.S. 55-15-09), and all fees required by this 


Chapter. 


(j) Any signature on any document authorized to be filed with the Secretary 
of State under any provision of this Chapter may be a facsimile. (1955, c. 1371, 
s. 1; 1967, c. 18, s. 1; c. 823, s. 16; 1989, c. 265, s. 1; 1989 (Reg. Sess., 1990), c. 
1024, s. 12.1(a); 1991, c. 645, s. 15; 1999-369, s. 1.1.) 


OFFICIAL COMMENT 


Section 1.20 standardizes the filing require- 
ments for all documents required or permitted 
by the Model Act to be filed with the secretary 
of state. In a few instances, other sections of the 
Act impose additional requirements which 
must also be complied with if the document in 
question is to be filed. Section 1.20 relates only 
to documents which the Model Act expressly 
requires or permits to be filed with the secre- 
tary of state; it does not authorize or direct the 
secretary of state to accept or reject for filing 
other documents relating to corporations and 
does not treat documents required or permitted 
to be filed under other statutes. 

The purposes of the filing requirements of 
chapter 1 are: (1) to simplify the filing require- 
ments by the elimination of formal or technical 
requirements that serve little purpose, (2) to 
minimize the number of pieces of paper to be 


processed by the secretary of state, and (3) to 
eliminate all possible disputes between persons 
seeking to file documents and the secretary of 
state as to the legal efficacy of documents. 

The requirements of section 1.20 may be 
summarized as follows: 


1. Form 


To be eligible for filing, a document must be 
typed or printed and in the English language 
(except to the limited extent permitted by sec- 
tion 1.20(e)). The secretary of state is not au- 
thorized to prescribe forms (except to the extent 
permitted by section 1.21) and as a result may 
not reject documents on the basis of form (see 
section 1.25) if they contain the information 
called for by the specific statutory requirement 
and meet the minimal formal requirements of 
this section. 
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2. EXECUTION 


To be filed a document must simply be executed 
by a corporate officer. Section 1.21(f). No spe- 
cific corporate officer is designated as the ap- 
propriate officer to sign though the signing 
officer must designate his office or the capacity 
in which he signs the document. Among the 
officers who are expressly authorized to sign a 
document is the chairman of the board of direc- 
tors, a choice that may be appropriate if the 
corporation has a board of directors but has not 
appointed officers. If a corporation has not been 
formed or has neither officers nor a board of 
directors, an incorporator may execute the doc- 
ument. 

The requirement in earlier versions of the 
Model Act and in many state statutes that 
documents must be acknowledge or verified as 
a condition for filing has been eliminated. 
These requirements serve little purpose in con- 
nection with documents filed under corporation 
statutes. (See in this connection section 1.29, 
which makes it a criminal offense for any 
person to sign a document for filing with knowl- 
edge that it contains false information.) On the 
other hand, many organizations, like lenders or 
title companies, may desire that specific docu- 
ments include acknowledgments, verifications, 
or seals; section 1.21(g) therefore provides that 
the addition of these forms of execution does 
not affect the eligibility of the document for 
filing. 


3. CONTENTS 


A document must be filed by the secretary of 
state if it contains the information required by 
the Model Act. The document may contain 
additional information or statements and their 
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presence is not ground for the secretary of state 
to reject the document for filing. These docu- 
ments must be accepted for filing even though 
the secretary of state believes that the lan- 
guage is illegal or unenforceable. In view of this 
very limited discretion granted to secretaries of 
state under this section, section 1.25(d) defines 
the secretary of state’s role as “ministerial” and 
provides that no inference or presumption 
arises from the fact that the secretary of state 
accepted a document for filing. See the Official 
Comments to sections 1.25 and 1.30. 


4. NUMBER OF COPIES 


Section 1.20() requires that a document filed 
with the secretary of state must be accompa- 
nied by “one exact or conformed copy.” The 
requirement in early versions of the Model Act 
and in many state statutes that “duplicate 
originals” (each being executed as an original 
document) be submitted has been eliminated. 
Under section 1.20(i) an “exact” copy is a repro- 
duction of the executed original document by 
photographic or xerographic process; a “con- 
formed” copy is a copy on which the existence of 
signatures is entered or noted on the copy. The 
substitution of exact or conformed copies for 
duplicate originals reflects advances in the art 
of office copying machines that permit the rou- 
tine reproduction of exact copies of executed 
documents. However, a person submitting “du- 
plicate originals” meets the requirement of this 
section since the secretary of state may treat 
the duplicate original as a “conformed copy.” 
The reasons for requiring an exact or con- 
formed copy of a filed document to accompany 
the signed original, and the processing of these 
documents by the secretary of state, are dis- 
cussed in the Official Comment to section 1.25. 


NORTH CAROLINA COMMENTARY 


This section differs from prior law in three 
minor substantive respects. First, former G.S. 
55-4(a) (2) required the signatures of two spec- 
ified officers, whereas this section requires only 
one and permits incorporators or fiduciaries to 
sign in appropriate circumstances. Second, 
former G.S. 55-4(a) (3) required verification 
except where acknowledgment was otherwise 
required, whereas the present section permits 
either verification or acknowledgment but does 
not require either. Third, former G.S. 55-4(a) 
(6) required delivery of a copy of the document 
to the register of deeds of the county in which 
the corporation’s registered office was located; 
the new statute does not. 

Because subsection (g) does not require veri- 
fication or acknowledgment, G.S. 55-1-29 
makes it a criminal offense for any person to 
sign a document for filing with knowledge that 
it contains false information. Other leading 


states, such as Delaware, do not require the 
acknowledgment or verification of corporate 
documents for filing, apparently without any 
problems. Finally, it does not appear that third 
parties can be injured by the elimination of the 
requirement of acknowledgment or verification. 
Third parties are entitled to rely on what is on 
file in the Secretary of State’s office and are 
only charged with notice of any limitations on 
corporate powers expressly stated in the corpo- 
ration’s articles of incorporation. 

This section differs from the corresponding 
section of the Model Act in three minor re- 
spects. First, the addition of the language “un- 
der this Act” in subsection (a) makes it clear 
that the subsection is referring to documents 
filed under this Act and not other filings such as 
UCC filings and securities law filings. Second, 
subsection (b) was rewritten for stylistic consis- 
tency. Third, subsection (i) limits the Model 
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Act’s requirement that a document presented 
for filing be accompanied by any franchise tax, 
license fee, or penalty required by this Act or 
other law whether or not related to the filing. 


Effect of Amendments. — Session Laws 
1999-369, s. 1.1, effective December 15, 1999, 
and applicable to mergers, consolidations, or 
conversions effective on or after that date, in 
subsection (f), substituted “A document submit- 
ted by a domestic or foreign corporation or 
nonprofit corporation” for “The document” in 


§ 55-1-21. Forms. 
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The North Carolina version limits the neces- 
sary payments to those required by the Act and 
thus continues the former North Carolina prac- 
tice. 


the introductory language, deleted “of a domes- 
tic or foreign corporation” following “directors” 
in subdivision (f)(1), and added the last para- 
graph. 

Legal Periodicals. — For article, “Revolv- 
ing Funds: In the Vanguard of the Preservation 
Movement,” see 11 N.C. Cent. L.J. 256 (1980). 


(a) The Secretary of State may promulgate and furnish on request forms for 


the following: 


(1) An application for a certificate of existence. 
(2) A foreign corporation’s application for a certificate of authority to 


transact business in this State. 


(3) A foreign corporation’s application for a certificate of withdrawal. 
(4) Repealed by Session Laws 1997-475, s. 6.2, effective January 1, 1998. 
If the Secretary of State so requires, use of these forms is mandatory. 
(b) The Secretary of State may promulgate and furnish on request forms for 
other documents required or permitted to be filed by this Chapter but their use 
is not mandatory. (1955, c. 1371, s. 1; 1989, c. 265, s. 1; 1997-475, s. 6.2.) 


OFFICIAL COMMENT 


As described in the Official Comment to section 
1.20, documents are entitled to filing under the 
Model Act if they meet the substantive and 
formal requirements of the Act; they may also 
contain additional information if the person 
submitting the document so elects. See the 
Official Comments to sections 1.20 and 1.25. In 
these circumstances it is not appropriate to 
vest the secretary of state with general author- 
ity to establish mandatory forms for use under 
the Model Act. Certain types of reports and 
requests for documents may be processed effi- 
ciently only if uniform forms are prescribed by 
the secretary of state. Certificates of existence, 
for example, should require specific informa- 
tion located at specific places on the form; 


similarly, processing of large-volume, largely 
routine filings is expedited if standardized 
forms are required. Also, the disclosure require- 
ments of the annual report may be adminis- 
tered on a systematic basis if a standardized 
form is mandated. Section 1.21(a) recognizes 
that these considerations may exist in limited 
cases, and expressly enumerates those forms 
for which the secretary of state is authorized to 
establish mandatory forms. 

Section 1.21(b) authorizes (but does not re- 
quire) the secretary of state to prepare forms 
suitable for use for other documents required or 
permitted to be filed under the Act. However, 
the use of these forms is permissive and cannot 
be required by the secretary of state. 


NORTH CAROLINA COMMENTARY 


The Model Act was modified by changing 
“prescribe” to “promulgate,” because “prescribe” 
is inconsistent with the idea of optional forms. 


Editor’s Note. — Session Laws 1997-475, s. 
6.12, effective September 4, 1997, provides, in 
part, that the 1997 amendment to this section 


“becomes effective January 1, 1998, and applies 
to tax years ending on or after December 31, 
1997, in the case of corporations required to file 
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annual reports with the Secretary of Revenue 
and to fiscal years ending on or after December 
31, 1997, in the case of corporations and limited 
liability companies required to file annual re- 
ports with the Secretary of State.” 

Effect of Amendments. — The 1997 
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amendment, in subsection (a), added “the fol- 
lowing” at the end of the introductory language; 
deleted “and” at the end of subdivision (3); 
deleted subdivision (4) regarding the annual 
report; and made minor punctuation changes. 
See Editor’s note for effective date. 


§ 55-1-22. Filing, service, and copying fees. 


(a) The Secretary of State shall collect the following fees when the docu- 
ments described in this subsection are delivered to the Secretary for filing: 


Document Fee 

(1) Articles of incorporation $125.00 
(2) Application for reserved name 10.00 
(3) Notice of transfer of reserved name 10.00 
(4) Application for registered name 10.00 
(5) Application for renewal of registered name 10.00 
(6) | Corporation’s statement of change of registered 

agent or registered office or both 5.00 
(7)  Agent’s statement of change of registered office for 

each affected corporation 5.00 
(8)  Agent’s statement of resignation No fee 
(9) Designation of registered agent or registered office 

or both 5.00 
(10) Amendment of articles of incorporation 50.00 
(11) Restated articles of incorporation 10.00 

with amendment of articles 50.00 
(12) Articles of merger or share exchange 50.00 
(13) Articles of dissolution 30.00 
(14) Articles of revocation of dissolution 10.00 
(15) Certificate of administrative dissolution No fee 
(16) Application for reinstatement following administra- 

tive dissolution 100.00 
(17) Certificate of reinstatement No fee 
(18) Certificate of judicial dissolution No fee 
(19) Application for certificate of authority 250.00 
(20) Application for amended certificate of authority 50.00 
(21) Application for certificate of withdrawal 10.00 
(22) Certificate of revocation of authority to transact 

business No fee 
(23) Annual report 20.00 
(24) Articles of correction 10.00 
(25) Application for certificate of existence or authoriza- 

tion 5.00 
(26) Any other document required or permitted to be 

filed by this Chapter 10.00 
(27) Advisory review of a document 200.00. 


(b) The Secretary of State shall collect a fee of ten dollars ($10.00) each time 
process is served on the Secretary under this Chapter. The party to a 
proceeding causing service of process is entitled to recover this fee as costs if 


the party prevails in the proceeding. 
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(c) The Secretary of State shall collect the following fees for copying, 
comparing, and certifying a copy of any filed document relating to a domestic 


or foreign corporation: 


(1) One dollar ($1.00) a page for copying or comparing a copy to the 


original; and 


(2) Five dollars ($5.00) for the certificate. (1957, c. 1180; 1967, c. 823, s. 20; 
1969, c. 751, ss. 42, 43, 45; c. 797, ss. 4, 5; 1975, 2nd Sess., c. 981, s. 1; 
1983, c. 718, ss. 32-38; 1989, c. 265, s. 1; c. 714; 1989 (Reg. Sess., 1990), 
c) 1057; 1991, c. 574,.s..1; 1997-456, s. 55.3; 1997-475, s..5.1; 1997-485, 


s. 10.) 


OFFICIAL COMMENT 


Section 1.22 establishes in a single section the 
filing fees for all documents that may be filed 
under the Model Act. The dollar amounts for 
each document should be inserted by each state 
as it adopts the Act. 

The list of documents in section 1.22 includes 
all documents that are authorized to be filed 
with the secretary of state under the Model Act. 
The catch-all in subdivision (26) will apply to 
any document for which a state does not estab- 
lish a specific filing fee plus any document that 
later amendments to the statute may authorize 
or direct be filed with the secretary of state 
without establishing a specific filing fee. 

Subdivision (9) states that no fee is applica- 
ble to filing the resignation of a registered 
agent. This provision permits a person who is 
named as a registered agent without his con- 
sent, or who agrees to serve as registered agent 
for a fee and the fee is not paid, to eliminate any 
reference to himself in the records of the secre- 


tary of state without expense. 

Subdivision (8) contains a maximum fee for 
filing a change of address of a registered agent. 
Since corporation service companies serve as 
registered agents for thousands of corporations 
in many jurisdictions, their change of address 
may require a very large number of filings. 
Hence, the fee is broadly based on the number 
of corporations affected but a maximum fee is 
specified to reflect that as the number of 
changes increases the cost per change should 
decrease. 

Sections 11.07, 15.20, and 15.31 require the 
secretary of state to serve process on foreign 
corporations under the circumstances there 
specified. The fee for this service is set forth in 
section 1.22(b). 

Section 1.22(c) establishes standard fees for 
coping filed documents and certifying that cop- 
ies are true copies under section 1.27. 


NORTH CAROLINA COMMENTARY 


This section contains a new fee schedule 


covering documents required or permitted to be 


filed under this Act, and the fees shown here 
combine the fees and taxes that were sepa- 
rately covered in former G.S. 55-155 and former 
G.S. 55-156. In some cases the fees are higher 


Editor’s Note. — Session Laws 1997-475, s. 
5.8, as amended by Session Laws 1997-456, s. 
55.3, provides in part: “The amendment to G.S. 
55-1-22(a)(23), made by Section 5.1 of this act, 
becomes effective January 1, 1998, and applies 
to tax years ending on or after December, 31, 
1997. The remaining changes made by Section 
5.1 of this act become effective October 1, 1997.” 

Session Laws 1997-475, s. 6.12, provides in 
part: “Annual reports delivered to either the 
Secretary of State or the Secretary of Revenue 
after December 31, 1997, but before January 1, 
1999, shall nevertheless be deemed filed with 
the correct State agency. The Secretary of State 


than the fees and taxes under the prior law. The 
sliding scale that applied in some cases under 
the prior law is eliminated in favor of a flat fee 
in all cases. The format was adopted from the 
Model Act. 


shall notify the Secretary of Revenue of reports 
erroneously filed with the Secretary of State, 
and the Secretary of Revenue shall notify the 
Secretary of State of reports erroneously filed 
with the Secretary of Revenue.” 

Session Laws 1997-485, s. 30, effective Sep- 
tember 10, 1997, provides that the amendment 
to G.S. 55-1-22(a)(16), made by s. 10 of the act, 
becomes effective September 1, 1997, that the 
addition of subdivision (a)(27) becomes effective 
October 1, 1997, and that s. 10 of the act applies 
“to requests for review of documents on or after 
that date”. 

Effect of Amendments. — Session Laws 
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1997-475, s. 5.1, as amended by Session Laws 
1997-456, s. 55.3, in subsection (a), substituted 
“the Secretary” for “him” in the introductory 
language, “$125.00” for “$100.00” in subdivision 
(a)(1), “100.00” for “25.00” in subdivision 
(a)(16), “250.00” for “200.00” in subdivision 
(a)(19), “20.00” for “10.00” in’ subdivision 
(a)(23); and in subsection (b) substituted “the 
Secretary” for “him” preceding “under this 
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Chapter” and “the party” for “he” preceding 
“prevails”. See editor’s note for effective date. 

Session Laws 1997-485, s.10, changed the fee 
in subdivision (a)(16) from $25.00 to $100.00, 
and added subdivision (a)(27). See editor’s note 
for effective date. 

Legal Periodicals. — For 1997 legislative 
survey, see 20 Campbell L. Rev. 389. 


§ 55-1-22.1. Expedited filings. 


The Secretary of State shall guarantee the expedited filing of a document 
upon receipt of the document in proper form and the payment of the required 
filing fee. The Secretary of State may collect the following additional fees for 
the expedited filing of a document received in good form: 

(1) Two hundred dollars ($200.00) for the filing by the end of the same 
business day of a document received by 12:00 noon Eastern Standard 
Time; and 
(2) One hundred dollars ($100.00) for the filing of a document within 24 
hours after receipt, excluding weekends and holidays. 
The Secretary of State shall not collect the fees allowed in this section unless 
the person submitting the document for filing requests an expedited filing and 
is informed by the Secretary of State of the fees prior to the filing of the 
document. (1995, c. 539, s. 1.) 


§ 55-1-22.2. Advisory review of documents. 


Upon request, the Secretary of State shall provide for the review of a 
document prior to its submission for filing to determine whether it satisfies the 
requirements of this Chapter. Submission of a document for review shall be 
accompanied by the proper fee and shall be in accordance with procedures 
adopted by rule by the Secretary of State. The advisory review shall be 
completed within 24 hours after submission, excluding weekends and holidays, 
unless the person submitting the document is otherwise notified in accordance 
with procedures adopted by rule by the Secretary of State fixing priority 
between submissions under this section and filings under G.S. 55-1-22.1. Upon 
completion of the advisory review, the Secretary of State shall notify the person 
submitting the document of any deficiencies in the document that would 
prevent its filing. (1997-485, s. 6.) 


Legal Periodicals. — For 1997 legislative 
survey, see 20 Campbell L. Rev. 389. 


§ 55-1-23. Effective time and date of document. 


(a) Except as provided in subsection (b) and G.S. 55-1-24(c), a document 
accepted for filing is effective: 

(1) At the time of filing on the date it is filed, as evidenced by the Secretary 
of State’s date and time endorsement on the original document; or 

(2) At the time specified in the document as its effective time on the date 
it is filed. 

(b) A document may specify a delayed effective time and date, and if it does 
so the document becomes effective at the time and date specified. If a delayed 
effective date but no time is specified, the document is effective at 11:59:59 P.M. 
on that date. A delayed effective date for a document may not be later than the 
90th day after the date it is filed. 
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(c) Except as provided in G.S. 55-2-03(b), the fact that a document has 
become effective under this section does not determine its validity or invalidity 
or the correctness or incorrectness of the information contained in the 
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OFFICIAL COMMENT 


Section 1.23(a) provides that documents ac- 
cepted for filing become effective at the time 
and date of filing, or at another specified time 
on that date, unless a delayed effective date is 
selected under section 1.23(b). This section 
gives express statutory authority to the com- 
mon practice of most secretaries of state of 
ignoring processing time and treating a docu- 
ment as effective as of the date it is submitted 
for filing even though it may not be reviewed 
and accepted for filing until several days later. 

Section 1.23(a) requires secretaries of state to 
maintain a date and time stamp for recording 
the receipt of documents and provides that 
documents become effective at the stamped 
time on the date of filing. This provision should 
eliminate any doubt about situations involving 
same-day transactions in which documents, for 
example articles of merger, are filed on the 


morning of the date the merger is to become 
effective. Section 1.23(a) contemplates that the 
time of filing, as well as the date, will be 
routinely recorded. 

Section 1.23(b) provides an alternative 
method of establishing the effective date of a 
document. The document itself may fix as its 
effective date any date within 90 days after the 
date it is filed; it may also fix the time it 
becomes effective on that date. If no time is 
specified, the document becomes effective as of 
the close of business on the specified date. The 
Model Act also allows the effective date fixed in 
a document to be corrected to a limited extent. 
See the Official Comment to section 1.24. 

Section 1.23(b) does not authorize or contem- 
plate the retroactive establishment of an effec- 
tive date before the date of filing. 


NORTH CAROLINA COMMENTARY 


This section differs from prior law in three 
respects. First, it increases from 20 to 90 days 
the maximum time by which the effective date 
of a filed document may be delayed. Second, it 
specifies a time of day (11:59:59 P.M.) for the 
effectiveness of documents that specify a de- 
layed effective date but no time. Third, it de- 
letes reference to a penalty for a failure to 
deliver documents to the register of deeds, since 
that requirement no longer exists. 


This section differs in two respects from the 
Model Act. First, it specifies 11:59:59 P.M. 
(rather than the close of business) as the time of 
effectiveness of documents that specify a de- 
layed effective date but no time. Second, it 
makes explicit in subsection (c) the limited 
effect of the Secretary of State’s acceptance of 
documents for filing. This is probably implicit 
under the Model Act. See North Carolina Com- 
ment to G.S. 55-1-25(d), infra. 


§ 55-1-24. Correcting filed document. 


(a) A domestic or foreign corporation may correct a document filed by the 
Secretary of State if the document (1) contains a statement that is incorrect 
and was incorrect when the document was filed or (2) was defectively executed, 
attested, sealed, verified, or acknowledged. 


(b) A document is corrected: 


(1) By preparing articles of correction that (i) describe the document 
(including its filing date) or attach a copy of it to the articles, (ii) 
specify the incorrect statement and the reason it is incorrect or the 
manner in which the execution was defective, and (iii) correct the 
incorrect statement or defective execution; and 

(2) By delivering the articles to the Secretary of State for filing. 

(c) Articles of correction are effective on the effective date of the document 
they correct except as to persons relying on the uncorrected document and 
adversely affected by the correction. As to those persons, articles of correction 
are effective when filed. (1989, c. 265, s. 1; 1997-485, s. 14.) 
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OFFICIAL COMMENT 


Section 1.24 permits making corrections in filed 
documents without refiling the entire docu- 
ment or submitting formal articles of amend- 
ment. This correction procedure has two advan- 
tages: (1) filing articles of correction may be less 
expensive than refiling the document or filing 
articles of amendment, and (2) articles of cor- 
rection do not alter the effective date of the 
underlying document being corrected. Indeed, 
under section 1.24(c), even the correction re- 
lates back to the original effective date of the 
document except as to persons relying on the 
original document and adversely affected by 
the correction. As to these persons, the effective 


A document may be corrected either because 
it contains an “incorrect statement” or because 
it was defectively executed (including defects in 
optional forms of execution that do not affect 
the eligibility of the original document for fil- 
ing). 

A provision in a document setting an effective 
date (section 1.23) may be corrected under this 
section, but the corrected effective date must 
comply with section 1.23 measured from the 
date of the original filing of the document being 
corrected, i.e. it cannot be before the date of 
filing of the document or more than 90 days 
thereafter. 


date of articles of correction is the date the 
articles are filed. 


NORTH CAROLINA COMMENTARY 


This section has no counterpart in prior law. 


§ 55-1-25. Filing duty of Secretary of State. 


(a) If a document delivered to the office of the Secretary of State for filing 
satisfies the requirements of this Chapter, the Secretary of State shall file it. 
Documents filed with the Secretary of State pursuant to this Chapter may be 
maintained by the Secretary either in their original form or in photographic, 
microfilm, optical disk media, or other reproduced form. The Secretary may 
make reproductions of documents filed under this Chapter, or under any 
predecessor act, by photographic, microfilm, optical disk media, or other means 
of reproduction, and may destroy the originals of those documents reproduced. 

(b) The Secretary of State files a document by stamping or otherwise 
endorsing “Filed”, together with the Secretary’s name and official title and the 
date and time of filing, on both the original and the document copy. After filing 
a document, except as provided in G.S. 55-5-03 and G.S. 55-15-09, the 
Secretary of State shall deliver the document copy to the domestic or foreign 
corporation or its representative. 

(c) If the Secretary of State refuses to file a document, the Secretary shall 
return it, by personal delivery or by first- class mail postage prepaid, to the 
domestic or foreign corporation or its representative within five days after the 
document was received, together with a brief, written statement of the date 
and the reason for refusal. The Secretary of State may correct apparent errors 
and omissions on a document submitted for filing if authorized to make the 
corrections by the person submitting the document for filing. The authoriza- 
tion to make the corrections shall be confirmed, according to procedures 
adopted by rule, by the Secretary prior to making the correction. 

(d) The Secretary of State’s duty is to review and file documents that satisfy 
the requirements of this Chapter. The Secretary of State’s filing or refusing to 
file a document does not: 

(1) Except as provided in G.S. 55-2-03(b), affect the validity or invalidity 
of the document in whole or part; 

(2) Relate to the correctness or incorrectness of information bontamedi in 
the document; 

(3) Create a presumption that the document is valid or invalid or that 
information contained in the document is correct or incorrect. (1955, c. 
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1371, s. 1; LOGTHEX TS SM 1s CPB 230s416721989ic. 265, s. 1; 1989 (Reg. 
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OFFICIAL COMMENT 


1. FILING DUTY IN GENERAL 


Under section 1.25 the secretary of state is 
required to file a document if it “satisfies the 
requirements of section 1.20.” This language 
should be contrasted with earlier versions of 
the Model Act (and many state statutes) that 
required the secretary of state to ascertain 
whether the document “conformed with law” 
before filing it. The purpose of this change is to 
limit the discretion of the secretary of state to a 
ministerial role in reviewing the contents of 
documents. If the document submitted is in the 
form prescribed and contains the information 
required by section 1.20 and the applicable 
provision of the Model Act, the secretary of 
state under section 1.25 must file it even 
though it contains additional provisions the 
secretary of state may feel are irrelevant or not 
authorized by the Model Act or by general legal 
principles. Consistently with this approach, 
section 1.25(d) states that the filing duty of the 
secretary of state is ministerial and provides 
that filing a document with the secretary of 
state does not affect the validity or invalidity of 
any provision contained in the document and 
does not create any presumption with respect 
to any provision. Persons adversely affected by 
provisions in a document may test their valid- 
ity in a proceeding appropriate for that pur- 
pose. Similarly, the attorney general of the 
state may also question the validity of provi- 
sions of documents filed with the secretary of 
state in an independent suit brought for that 
purpose; in neither case should any presump- 
tion or inference be drawn about the validity of 
the provision from the fact that the secretary of 
state accepted the document for filing. 


2. MECHANICS OF FILING 


Section 1.25(b) provides that when the secre- 
tary of state files a document, he stamps or 
endorses it as filed, retains the signed original 
document for his records, and returns the exact 
or conformed copy (which must accompany the 
document under section 1.20(i)) to the corpora- 
tion or its representative with the secretary of 
state’s fee receipt or acknowledgement of re- 
ceipt if no fee is required. This will establish 
that a document has been filed in the form of 
the copy. Consideration was given to dispensing 
with the document copy entirely and providing 
only for the return of a fee receipt or equivalent 


document. Several states currently follow this 
practice with respect to articles of incorporation 
and other documents. It was felt to be impor- 
tant, however, to continue a practice by which 
each corporation receives back from the secre- 
tary of state for its records a document that on 
its face shows that it is an exact conformed copy 
of the document that was filed with the secre- 
tary of state. This copy is usually placed in the 
minute book and is available for informal in- 
spection without requiring a person to examine 
the records of the secretary of state. Of course, 
a person desiring a certified copy of any filed 
document may obtain it from the office of the 
secretary of state by paying the fee prescribed 
in section 1.22(c). 


3. ELIMINATION OF CERTIFICATES OF INCORPORATION 
AND SIMILAR DOCUMENTS 


Section 1.25(b) provides that acceptance of ar- 
ticles of incorporation or other documents is 
evidenced merely by the issuance of a fee re- 
ceipt or acknowledgement of receipt if no fee is 
required. Earlier versions of the Model Act and 
the statutes of many states provided that ac- 
ceptance by the secretary of state is evidenced 
by a “certificate” (e.g., of incorporation, of 
merger, or of amendment). This older practice 
was not retained in the revised Model Act 
because it was felt desirable to reduce the 
number of pieces of paper issued by the secre- 
tary of state. Under the older practice most 
state offices routinely issued both fee receipts 
and certificates. A single document—the fee 
receipt or acknowledgment—should sufficiently 
indicate that the document has been accepted 
for filing, and in fact many states in recent 
years have dispensed with the formal certifi- 
cate. 


4. REJECTION OF DOCUMENT BY SECRETARY OF STATE 


Because of the simplification of formal filing 
requirements and the limited discretion 
granted to the secretary of state by the Model 
Act, it is probable that rejection of documents 
for filing will occur only rarely. Section 1.25(c) 
provides that if the secretary of state does 
reject a document for filing he must return it to 
the corporation or its representative within five 
days together with a brief written explanation 
of his reason for rejection. This rejection may be 
the basis of judicial review under section 1.26. 
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NORTH CAROLINA COMMENTARY 


Former G.S. 55-4(a) (5) required the Secre- 
tary of State to file a document unless it did not 
“conform to law.” Although this section omits 
the filing standard of former G.S. 55-4(a) (5) — 
that a document shall be filed only if it “con- 
forms to law” — the drafters rejected the Offi- 
cial Comment’s suggestion that there is a con- 
flict between the Secretary of State’s 
ministerial filing duty under section 1.25 of the 
Model Act and his review of a document to 
determine whether it conforms to law. The 
drafters intend that the Secretary of State’s 
office continue the practice under former G.S. 
55-4(a) (5) of calling attention to mistakes ap- 
parent on the face of a document presented for 
filing and to inconsistencies between a docu- 
ment presented for filing and other documents 
previously filed by the same corporation. For 
example, if a document presented for filing 
contains a reference (e.g., par value of autho- 
rized shares; number of outstanding shares) 
that, on its face, is inconsistent with the corpo- 
ration’s articles of incorporation, then the Sec- 
retary of State may refuse to file it. Similarly, a 
document may be refused if, on its face, it 
shows that the action referred to therein has 
not been authorized in the manner prescribed 
by the statute (e.g. no shareholders’ vote on a 
matter requiring shareholder action). The 
drafters concluded that continuation of the 
practice under former G.S. 55-4(a) (5) was nec- 
essary to preserve the integrity and reliability 
of documents on file in the office of the Secre- 
tary of State. Accordingly, to clarify their inten- 
tion, the drafters modified the Model Act in 
subsection (a) to provide that in order to be 


filed, a document must satisfy the require- 
ments of “this Chapter.” 

The Model Act was modified in subsection (b) 
to omit the requirement that the Secretary of 
State provide a filing fee receipt in all cases. 
However, it is intended that a filing fee receipt 
will be provided upon request. 

The Model Act was also modified in subsec- 
tion (c) by substituting “received” for “deliv- 
ered.” “Deliver” is defined in G.S. 55-1-40(5) as 
including “mail,” which creates an ambiguity as 
to when the five-day period for returning a 
document presented for filing begins to run. 
The modification was made to clarify this point. 

Former G.S. 55-169 provided that a certifi- 
cate issued by the Secretary of State with 
respect to a document on file in his office 
constituted prima facie evidence of the facts 
therein stated. Subsection (d) eliminates that 
presumption with respect to extrinsic facts in a 
document on file (e.g. the number of shares 
issued and outstanding; the number of shares 
voted on a particular matter). In that respect 
G.S. 55-1-23(c) was added to make a clear 
distinction between the word “validity,” as used 
in subsection (d), and the word “effective” as 
used elsewhere in the statute. “Validity” refers 
to the substance and legal sufficiency of a filed 
document, and “effective” refers only to 
whether the document has been accepted and 
become operative under the formal filing proce- 
dures of the Act. Subsection (d) was also modi- 
fied from the Model Act to describe the Secre- 
tary of State’s duty under this section instead of 
merely characterizing it as ministerial. 


§ 55-1-26. Appeal from Secretary of State’s refusal to file 
document. 


(a) If the Secretary of State refuses to file a document delivered to his office 
for filing, the person tendering the document for filing may, within 30 days 
after such refusal, appeal the refusal to the Superior Court of Wake County. 
The appeal is commenced by filing a petition with the court and with the 
Secretary of State requesting the court to compel the Secretary of State to file 
the document. The petition shall have attached to it the document to be filed 
and the Secretary of State’s explanation for his refusal to file. The appeal to the 
superior court is not governed by the Administrative Procedure Act and shall 
be determined upon such further notice and opportunity to be heard, if any, as 
the court may deem appropriate under the circumstances. 

(b) Upon consideration of the petition and any response made by the 
Secretary of State, the court may, prior to entering final judgment, order the 
Secretary of State to file the document or take other action the court considers 
appropriate. 

(c) The court’s final decision may be appealed as in other civil proceedings. 
(1989, c. 265, s. 1; 1989 (Reg. Sess., 1990), c. 1024, s. 12.3.) 
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1. THE COURT WITH JURISDICTION TO HEAR APPEALS 
FROM THE SECRETARY OF STATE 


The identity of the specific court with jurisdic- 
tion to hear appeals from the secretary of state 
under section 1.26 must be supplied by each 
state when enacting this section. It is intended 
that this should be a court of general civil 
jurisdiction. It may either be the court located 
in the capital of the state or the court in the 
county where the corporation’s principal busi- 
ness office is located in the state or, if the 
corporation does not have a principal office in 
the state, the court located in the county in 
which its registered office is located. The an- 
nual report of the corporation must state where 
the principal office of the corporation (which 
need not be within the state) is located. See 
section 16.22. Other sections of the Model Act 
also contemplate that the court with jurisdic- 
tion over substantive corporate matters will be 
designated in the statute. See, for example, 
section 7.03, relating to the ordering of a share- 
holders’ meeting after the corporation fails to 
hold such a meeting. It is expected that juris- 
diction over litigation with respect to substan- 
tive matters will normally be vested in the 
court in the county of the corporation’s princi- 


pal or registered office. See the Official Com- 
ment to section 7.03. 


2. “SUMMARY” ORDERS 


In view of the limited discretion of the secretary 
of state under the Act, a “summary” order 
appears to be appropriate in section 1.26. 
Throughout the Model Act the term “summari- 
ly order” or similar language is used where 
courts are authorized to order action taken and 
the person charged with taking the original 
action has little or no discretion. The word 
“summary” is not used in a technical sense but 
to refer to a class of cases where the court might 
appropriately order that action be taken on the 
face of the pleadings or after an oral hearing 
but without any need to resolve disputed fac- 
tual issues. 


3. BURDEN OF PROOF AND REVIEW STANDARD 


The revised Model Act, unlike earlier versions, 
does not address either the burden of proof or 
the standard for review in judicial proceedings 
challenging action of the secretary of state. It is 
contemplated that these matters will be gov- 
erned by general principles of judicial review of 
agency action in each adopting state. 


AMENDED NORTH CAROLINA COMMENTARY 


The prior law contained no explicit procedure 
for appeal from the Secretary of State’s refusal 
to file a document. 

This section varies from the Model Act in that 
it avoids use of the word “summarily” and 
instead sets out a specific procedure, in the 
nature of a petition for a writ of mandamus, 
which (1) requires the appellant to file a copy of 
its petition with the Secretary of State, (2) 
makes it clear that the Administrative Proce- 
dure Act does not govern such appeal, and (3) 


Editor’s Note. — The Administrative Proce- 
dure Act, referred to in this section, is codified 
at Chapter 150B, § 150B-1 et seq. 


provides that the court may give the Secretary 
of State further notice and an opportunity to be 
heard if it chooses to do so. In addition, to 
clarify that a refusal to file initial articles of 
incorporation or reservations of corporate 
names may be appealed pursuant to this sec- 
tion, this section uses the words “person ten- 
dering the document for filing” to describe the 
appellant where the Model Act uses the words 
“domestic or foreign corporation.” 


§ 55-1-27. Evidentiary effect of copy of filed document. 


A certificate attached to a copy of a document filed by the Secretary of State, 
bearing the Secretary of State’s signature (which may be in facsimile) and the 
seal of office and certifying that the copy is a true copy of the document, is 
conclusive evidence that the original document is on file with the Secretary of 
State. A photographic, microfilm, optical disk media, or other reproduced copy 
of a document filed pursuant to this Chapter or any predecessor act, when 
certified by the Secretary, shall be considered an original for all purposes and 
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is admissible in evidence in like manner as an original. hour Color ee ks 


1989, c. 265, s. 1; 1995, ¢. 539, 5.3.) 


OFFICIAL COMMENT 


The secretary of state may be requested to 
certify that a specific document has been filed 
with him upon payment of the fees specified in 
section 1.22(c). Section 1.27 provides that the 
certificate is conclusive evidence only that the 


original document is on file. The limited effect 
of the certificate is consistent with the ministe- 
rial filing obligation imposed on the secretary of 
state under the Model Act. 


NORTH CAROLINA COMMENTARY 


This section makes the Secretary of State’s 
certificate of a document conclusive that the 
original is on file in his office. It differs from 
former G.S. 55-169, which made such certifi- 
cate “prima facie” evidence of the facts stated in 
the certificate and in the certified document. 


§ 55-1-28. 


The section differs from the Model Act by 
inserting the requirement that the Secretary of 
State certify that the attached copy of the 
document is a true copy and by providing for 
the use of the Secretary of State’s seal rather 
than the State seal. 


Certificate of existence. 


(a) Anyone may apply to the Secretary of State to furnish a certificate of 
existence for a domestic corporation or a certificate of authorization for a 


foreign corporation. 


(b) A certificate of existence or authorization sets forth: 

(1) The domestic corporation’s corporate name or the foreign corporation’s 
corporate name used in this State; 

(2) That (i) the domestic corporation is duly incorporated under the law of 
this State, the date of its incorporation, and the period of its duration 
if less than perpetual; or (ii) that the foreign corporation is authorized 
to transact business in this State; 

(3) That the articles of incorporation of a domestic corporation or the 
certificate of authority of a foreign corporation has not been sus- 
pended for failure to comply with the Revenue Act of this State and 
that the corporation has not been administratively dissolved for 
failure to comply with the provisions of this Chapter; 

(4) That its most recent annual report required by G.S. 55-16-22 either 
has been delivered to the Secretary of State or is not delinquent; 

(5) That articles of dissolution have not been filed; and 

(6) Other facts of record in the office of the Secretary of State that may be 


requested by the applicant. 


(c) Subject to any qualification stated in the certificate, a certificate of 


existence or authorization issued by the Secretary of State may be relied upon 
as conclusive evidence that the domestic or foreign corporation is in existence 
or is authorized to transact business in this State. (1955, c. 13871, s. 1; 1989, c. 
260, Ss. 1; 1991 -c. 645, 8. "1" 1997-475, Ss. 6.3.) 


OFFICIAL COMMENT 


Section 1.28 establishes a procedure by which 
anyone may obtain a conclusive certificate from 
the secretary of state that a particular domestic 
or foreign corporation is in existence or is 
authorized to transact business in the state. 
The certificate will probably be a standardized 
form. The secretary of state is to make the 


judgment whether or not the corporation is in 
existence or is authorized to transact business 
from public records only and is not expected to 
make a more extensive investigation. In appro- 
priate cases, the secretary of state may issue a 
certificate subject to specified qualifications. 
Section 1.28(b)(5) refers only to taxes, fees, or 
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penalties collected by the secretary of state or 
collected by other agencies and reported to the 
secretary of state. In some states the secretary 
of state may ascertain from other agencies that 
franchise or other taxes have been paid and 
include this information in the certificate. In 
states where this procedure does not unduly 
delay the issuance of certificates, section 1.28 
may be revised appropriately. Section 1.28(b)(5) 
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relates only to taxes, fees, or penalties to the 
extent their nonpayment affects the existence 
or authorization to transact business of the 
corporation. 

A certificate of existence or authorization 
that may be relied on as binding and conclusive 
is of material assistance to attorneys who may 
be required to give formal legal opinions in 
connection with corporate transactions. 


NORTH CAROLINA COMMENTARY 


Although it has no express counterpart in 
prior law, this section codifies the practice of 
the Secretary of State of issuing “certificates of 
good standing.” Although subdivision (b)(3) re- 
fers only to taxes, fees and penalties collected 


Editor’s Note. — Session Laws 1997-475, s. 
6.12, effective September 4, 1997, provides, in 
part, that the 1997 amendment to this section 
“becomes effective January 1, 1998, and applies 
to tax years ending on or after December 31, 
1997, in the case of corporations required to file 
annual reports with the Secretary of Revenue 
and to fiscal years ending on or after December 


by the Secretary of State, it is expected that the 
North Carolina Department of Revenue will 
continue the practice of giving letters confirm- 
ing the payment of fees and taxes and penalties 
collectible by the Department. 


31, 1997, in the case of corporations and limited 
liability companies required to file annual re- 
ports with the Secretary of State.” 

Effect of Amendments. — The 1997 
amendment, in subdivision (b)(4), inserted “ei- 
ther” following “G.S. 55-16-22”, and “or is not 
delinquent” at the end of the subdivision. See 
Editor’s note for effective date. 


§ 55-1-29. Penalty for signing false document. 


(a) A person commits an offense if he signs a document he knows is false in 
any material respect with intent that the document be delivered to the 


Secretary of State for filing. 


(b) An offense under this section is a Class 1 misdemeanor. (1989, c. 265, s. 
1; 1993, c. 5389, s. 489; 1994, Ex. Sess., c. 24, s. 14(c).) 


OFFICIAL COMMENT 


Section 1.29 makes it a criminal offense for any 
person to sign a document that he knows is 
false in any material respect with intent that 
the document be submitted for filing to the 
secretary of state. 


Section 1.29(b) is keyed to the classification 
of offenses provided by the Model Penal Code. If 
a state has not adopted this classification, the 
dollar amount of the fine should be substituted 
for the misdemeanor classification. 


Part 3. Secretary of State. 


§ 55-1-30. Powers. 


The Secretary of State has the power reasonably necessary to perform the 
duties required of him by this Chapter. (1955, c. 13871, s. 1; 1989, c. 265, s. 1.) 


OFFICIAL COMMENT 


Section 1.30 is intended to grant the secretary 
of state the authority necessary for his efficient 
performance of the filing and other duties im- 
posed on him by the Act but is not intended to 


give him general authority to establish public 
policy. The most important aspects of a modern 
corporation statute relate to the creation and 
maintenance of relationships among persons 
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interested in or involved with a corporation; 
these relationships basically should be a matter 
of concern to the parties involved and not 
subject to regulation or interpretation by the 
secretary of state. Further, even in situations 
where it is claimed that the corporation has 
been formed or is being operated for purposes 
that may violate the public policies of the state, 
the secretary of state generally should not be 
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the governmental official that determines the 
scope of public policy through administration of 
his filing responsibilities under the Act. Rather, 
the attorney general may seek to enjoin the 
illegal conduct or to dissolve involuntarily the 
offending corporation. 

Section 1.30 is more narrowly drafted than 
earlier versions of the Model Act and the stat- 
utes of many states. 


NORTH CAROLINA COMMENTARY 


This section is substantially the same as 
former G.S. 55-168. 


§ 55-1-31. Interrogatories by Secretary of State. 


The Secretary of State may propound to any corporation, domestic or foreign 
which he has reason to believe is subject to the provisions of this Chapter, and 
to any officer or director thereof, such written interrogatories as may be 
reasonably necessary and proper to enable him to ascertain whether such 
corporation is subject to the provisions of this Chapter or has complied with all 
the provisions of this Chapter applicable to it. Subject to applicable jurisdic- 
tional requirements, such interrogatories shall be answered within 30 days 
after the mailing therefor, or within such additional time as shall be fixed by 
the Secretary of State, and the answers thereto shall be full and complete and 
shall be made in writing and under oath. If such interrogatories be directed to 
an individual they shall be answered by him, and if directed to a corporation 
they shall be answered by the president, vice-president, secretary or assistant 
secretary thereof. The Secretary of State shall certify to the Attorney General, 
for such action as the Attorney General may deem appropriate, all interroga- 
tories and answers thereto which disclose a violation of any of the provisions 
of this Chapter, requiring or permitting action by the Attorney General. (1955, 
CTO Simro SON C05 sr 


NORTH CAROLINA COMMENTARY 


obtaining information necessary for him to 
carry out his duties. It does not appear in the 
Model Act. 


This section brings forward former G.S. 55- 
165 with minor modifications to provide the 
Secretary of State a formal mechanism for 


§ 55-1-32. Penalties imposed upon corporations, officers, 
and directors for failure to answer interroga- 
tories. 


(a) The knowing failure or refusal of a domestic or foreign corporation to 
answer truthfully and fully within the time prescribed in this Chapter 
interrogatories propounded by the Secretary of State in accordance with the 
provisions of this Chapter shall constitute grounds for administrative dissolu- 
tion under G.S. 55-14-20 or for revocation under G.S. 55-15-30, as the case may 
b 


e. 

(b) Each officer and director of a domestic or foreign corporation who 
knowingly fails or refuses within the time prescribed by this Chapter to answer 
truthfully and fully interrogatories propounded to him by the Secretary of 
State in accordance with the provisions of this Chapter shall be guilty of a 
Class 1 misdemeanor. (1955, c. 1371, s. 1; 1989, c. 265, s. 1; 1993, c. 539, s. 440; 
c.:552, s. 3;:1994, Ex. Sess., ¢::24, s.14(c).) 
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NORTH CAROLINA COMMENTARY 


This section brings forward former G.S. 55- 
166 with two exceptions. First, a violation of 
this section by a corporation is not a misde- 
meanor; instead, the Secretary of State is em- 
powered to suspend the offending corporation’s 


ity to do business. Natural persons who violate 
the section are guilty of a misdemeanor. Sec- 
ond, the provisions relating to signing false 
documents were omitted and are covered by 
G.S. 55-1-29. 


articles of incorporation or certificate of author- 


§ 55-1-33. Information disclosed by interrogatories. 


Interrogatories propounded by the Secretary of State and the answers 
thereto shall not be open to public inspection nor shall the Secretary of State 
disclose any facts or information obtained therefrom except insofar as his 
official duty may require the same to be made public or in the event such 
interrogatories or the answers thereto are required for evidence in any 
criminal proceedings or in any other action or proceedings by this State. (1955, 
ce. 1371,'s. 1; 1989, c..265, s. 1.) 


NORTH CAROLINA COMMENTARY 


This section brings forward former G.S. 55- 
167. 


§§ 55-1-34 through 55-1-39: Reserved for future codification purposes. 
Part 4. Definitions. 
§ 55-1-40. Chapter definitions. 


In this Chapter unless otherwise specifically provided: 

(1) “Articles of incorporation” include amended and restated articles of 
incorporation and articles of merger. 

(2) “Authorized shares” means the shares of all classes a domestic or 
foreign corporation is authorized to issue. 

(3) “Conspicuous” means so written that a reasonable person against 
whom the writing is to operate should have noticed it. For example, 
printing in italics or boldface or contrasting color, or typing in capitals 
or underlined, is conspicuous. 

(4) “Corporation” or “domestic corporation” means a corporation for profit 
or a corporation having capital stock that is incorporated under or 
subject to the provisions of this Chapter and that is not a foreign 
corporation except that in G.S. 55-9-01 and G.S. 55-15-21 “corpora- 
tion” includes domestic and foreign corporations. 

(5) “Deliver” includes mail. 

(6) “Distribution” means a direct or indirect transfer of money or other 
property (except its own shares) or incurrence of indebtedness by a 
corporation to or for the benefit of its shareholders in respect of any of 
its shares. A distribution may be in the form of a declaration or 
payment of a dividend; a purchase, redemption, or other acquisition of 
shares; a distribution of indebtedness; or otherwise. 

(6a) “Dividend credit” as used in G.S. 55-6-01(d)(5) means the aggregate of 
all yearly dividend credits. “Yearly dividend credit” means with 
respect to noncumulative preferred shares, the amount by which the 
full dividend preference of such a share, to the extent that such 
preference is earned by the corporation with respect to such a share in 


917 


§55-1-40 CH. 55. N.C. BUSINESS CORPORATION ACT §$55-1-40 


a particular fiscal year, exceeds the dividends paid on said share for 
that year; provided, that no dividend credit shall accrue unless, and 
only to the extent that, there exists an earned surplus at the end of 
such fiscal year. Computations of earnings allocable to classes of 
shares made in good faith by the board of directors in accordance with 
generally accepted accounting principles shall be conclusive. For the 
purpose of this definition, a dividend is deemed paid if it has been 
declared and funds for its payment have been set aside. 

(7) “Effective date of notice” is defined in G.S. 55-1-41. 

(8) Reserved for future codification purposes. 

(9) “Entity” includes (without limiting the meaning of such term in Article 
9) corporation and foreign corporation; nonprofit corporation; profes- 
sional corporation; limited liability company; profit and nonprofit 
unincorporated association; business trust, estate, partnership, trust, 
and two or more persons having a joint or common economic interest; 
and state, United States, and foreign government. 

(10) “Foreign corporation” means a corporation for profit incorporated 
under a law other than the law of this State. 

(11) “Governmental subdivision” includes authority, county, district, and 
municipality. 

(12) “Includes” means a partial definition. 

(13) “Individual” denotes a natural person legally competent to act and 
also includes the estate of an incompetent or deceased individual. 

(13a) An item is “mailed” when it is deposited in the United States mail 
with postage thereon prepaid and correctly addressed. When a corpo- 
ration mails an item to a shareholder, “correctly addressed” means 
addressed to the shareholder’s address as shown in the corporation’s 
current record of shareholders. 

(14) “Means” denotes an exhaustive definition. 

(14a) “Merger” as used in Article 9 includes a “share exchange” as used in 
Article 11. 

(15) “Notice” includes demand and is defined in G.S. 55-1-41. 

(16) “Person” includes individual and entity. 

(17) “Principal office” means the office (in or out of this State) so desig- 
nated in the annual report where the principal executive offices of a 
domestic or foreign corporation are located. 

(18) “Proceeding” includes civil suit and criminal, administrative, and 
investigatory action. 

(18a) “Public corporation” means any corporation that has a class of 
shares registered under Section 12 of the Securities Exchange Act of 
1934, as amended (15 U.S.C. § 782). 

(19) “Record date” means the date established under Article 6 or 7 on 
which a corporation determines the identity of its shareholders for 
purposes of this Chapter. 

(20) “Secretary” means the corporate officer to whom the board of direc- 
tors has delegated responsibility under G.S. 55-8-40(c) for custody of 
the minutes of the meetings of the board of directors and of the 
shareholders and for authenticating records of the corporation. 

(21) “Shares” means the units into which the proprietary interests in a 
corporation are divided. 

(22) “Shareholder” means the person in whose name shares are registered 
in the records of a corporation or the beneficial owner of shares to the 
extent of the rights granted by a nominee certificate on file with a 
corporation. 

(23) “State”, when referring to a part of the United States, includes a state 
and commonwealth (and their agencies and governmental subdivi- 
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sions) and a territory and insular possession (and their agencies and 
governmental subdivisions) of the United States. 


(24) “Subscriber” means a person who subscribes for shares in a corpora- 


tion, whether before or after incorporation. 


(24a) “Unincorporated entity” means a domestic or foreign limited liabil- 


ity company as defined in G.S. 57C-1-03, a domestic or foreign limited 
partnership as defined in G.S. 59-102, or any other partnership as 
defined in G.S. 59-36, whether or not formed under the laws of this 
State, including a registered limited liability partnership as defined in 
G.S. 59-32 and any other limited liability partnership formed under a 
law other than the laws of this State. 


(25) “United States” includes district, authority, bureau, commission, 


department, and any other agency of the United States. 


(26) “Voting group” means all shares of one or more classes or series that 


under the articles of incorporation or this Chapter are entitled to vote 
and be counted together collectively on a matter at a meeting of 
shareholders. All shares entitled by the articles of incorporation or 
this Chapter to vote generally on the matter are for that purpose a 
single voting group. (1955, c. 1371, s. 1; 1959, c. 1316, s. 1; 1989, c. 265, 
s. 1; 1989 (Reg. Sess., 1990), c. 1024, s. 12.4; 1998, c. 552, s. 4; 
1999-369, ss. 1.2, 1.38; 1999-456, s. 3.) 


OFFICIAL COMMENT 


Section 1.40 collects in a single section defini- 
tions of terms used throughout the Model Act. 
Subchapters and sections of the Act in a few 
instances contain specialized definitions appli- 
cable only to those subchapters or sections. 

Most of the definitions of section 1.40 are 
drawn directly from earlier versions of the 
Model Act and are reasonably self-explanatory. 
A number of definitions, however, are new or 
deserve further explanation. 


1. Conspicuous 


“Conspicuous” is defined in section 1.40(3) ba- 
sically as defined in section 1-201(10) of the 
UNIFORM COMMERCIAL CODE. Even 
though the definition indicates some of the 
methods by which a provision may be made 
attention-calling, the test is whether attention 
can reasonably be expected to be called to it. 


2 CorPORATION, DOMESTIC CORPORATION, AND FOREIGN 
CORPORATION 


“Corporation,” “domestic corporation,” and “for- 
eign corporation” are defined in sections 1.40(4) 
and (10). The word “corporation,” when used 
alone, refers only to domestic corporations. In a 
few instances, the phrase “domestic corpora- 
tion” has been used in order to contrast it with 
a foreign corporation. 


3. DisTRIBUTION 


The term “distribution” defined in section 
1.40(6) is a fundamental element of the finan- 
cial provisions of the Model Act as amended in 
1980. Section 6.40 sets forth a single, unitary 


test for the validity of any “distribution.” Sec- 
tion 1.40(6) in turn defines “distribution” to 
include all transfers of money or other property 
made by a corporation to any shareholder in 
respect of the corporation’s shares, except mere 
changes in the unit of interest such as share 
dividends and share splits. Thus, a “distribu- 
tion” includes the declaration or payment of a 
dividend, a purchase by a corporation of its own 
shares, a distribution of evidences of indebted- 
ness or promissory notes of the corporation, and 
a distribution in voluntary or involuntary liq- 
uidation. If a corporation incurs indebtedness 
in connection with a distribution (as in the case 
of a distribution of a debt instrument or an 
installment purchase of shares), the creation, 
incurrence, or distribution of the indebtedness 
is the event which constitutes the distribution 
rather than the subsequent payment of the 
debt by the corporation. 

The term “indirect” in the definition of “dis- 
tribution” is intended to include transactions 
like the repurchase of parent company shares 
by a subsidiary whose actions are controlled by 
the parent. It also is intended to include any 
other transaction in which the substance is 
clearly the same as a typical dividend or share 


repurchase, no matter how structured or la- 
beled. 


4, Entity 


The term “entity,” defined in section 1.40(9), 
appears in the definition of “person” in section 
1.40(16) and is included to cover all types of 
artificial persons. See also the definitions of 
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“governmental subdivision,” in section 1.40(11), 
“state,” in section 1.40(23), and “United States,” 
in section 1.40(25). 


5. PRINCIPAL OFFICE 


Section 1.40(17) defines the principal office of a 
corporation to be the office, within or without 
the state, where the principal executive office of 
the corporation is located. Many corporations 
maintain numerous offices, but there if usually 
one office, sometimes colloquially referred to as 
the home office, headquarters, or executive 
suite, where the principal corporate officers are 
located. The corporation must designate its 
principal office address in the annual report 
required by section 16.22. In case of doubt as to 
which corporate office is the principal office, the 
designation by the corporation in its annual 
report should be accepted as establishing the 
principal office of the corporation. 


6. SHAREHOLDER 


The definition of “shareholder” in section 
1.40(22) includes a beneficial owner of shares 
named in a nominee certificate under section 
7.23, but only to the extent of the rights granted 
the beneficial owner in the certificate — for 
example, the right to receive notice of, and vote 
at, shareholders’ meeting. Various substantive 
sections of the Model Act also permit holders of 
voting trust certificates or beneficial owners of 
shares (not subject to a nominee certificate 
under section 7.23) to exercise some of the 
rights of a “shareholder.” See, for example, 
section 7.40 (derivative proceedings). 


7. SECRETARY 


The term “secretary” is defined in section 
1.40(20) since the Model Act does not require 
the corporation to maintain any specific or 
titled officers. See section 8.40. However, some 
corporate officer, however titled, must perform 
the functions described in this definition, and 
that officer is referred to as the “secretary” in 
various sections of the Act that impose a duty 
on him. 


8. PERSON 


The term “person” is defined in section 1.40(16) 
to include an individual or an entity. In the case 
of an individual the Model Act assumes that the 
person is competent to act in the matter under 
general state law independent of the corpora- 
tion statute. 


9. VoTING GROUP 
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Section 1.40(26) defines “voting group” for pur- 
poses of the Act as a matter of convenient 
reference. A “voting group” consists of all shares 
of one or more classes or series that under the 
articles of incorporation or the revised Model 
Act are entitled to vote and be counted together 
collectively on a matter. Shares entitled to vote 
“generally” on a matter under the articles of 
incorporation or this Act are for that purpose a 
single voting group. The word “generally” sig- 
nifies all shares entitled to vote on the matter 
by the articles of incorporation or this Act that 
do not expressly have the right to be counted or 
tabulated separately. “Voting groups” are thus 
the basic units of collective voting at a share- 
holders’ meeting, and voting by voting groups 
may provide essential protection to one or more 
classes or series of shares against actions that 
are detrimental to the rights or interests of that 
class or series. 

The determination of which shares form part 
of a single voting group must be made from the 
provisions of the articles of incorporation and of 
this Act. In a few instances under the Model 
Act, the board of directors may establish the 
right to vote by voting groups. On most matters 
coming before shareholders’ meetings, only a 
single voting group, consisting of a class of 
voting or common shares, will be involved, and 
action on such a matter is effective when ap- 
proved by that voting group pursuant to section 
7.25. See section 7.26(a). If a second class of 
shares is also entitled to vote on the matter, 
then a further determination must be made as 
to whether that class is to vote as a separate 
voting group or whether it is to vote along with 
the other voting shares as part of a single 
voting group. 

Members of the board of directors are usually 
elected by the single voting group of shares 
entitled to vote generally; in some circum- 
stances, however, some members of the board 
may be selected by one voting group and other 
members by one or more different voting 
groups. See section 8.03. 

The definition of a voting group permits the 
establishment by statute of quorum and voting 
requirements for a variety of matters consid- 
ered at shareholders’ meetings in corporations 
with multiple classes of shares. See sections 
7.25 and 7.26. Depending on the circumstances, 
two classes or series of shares may vote to- 
gether collectively on a matter as a single 
voting group, they may be entitled to vote on 
the matter separately as two voting groups, or 
one or both of them may not be entitled to vote 
on the matter at all. 


AMENDED NORTH CAROLINA COMMENTARY 


This section defines more terms than were 
defined in former G.S. 55-2 and in some cases 


the definitions are different. The following dif- 
ferences should be noted: 
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(i) For the sake of uniformity with other 
states, this Act does not use the term “charter,” 
but instead defines “articles of incorporation” to 
include all amendments. 

(ii) This section does not contain general 
definitions of the terms “assets,” “dominant 
shareholder,” “liabilities,” “net assets,” or “pre- 
ferred share,” as did prior law, because such 
terms have no special significance in the Model 
Act. 

This section differs from the Model Act in 
certain respects: 

(i) The phrase “unless otherwise specifically 
provided” was added to the introduction to 
allow for different definitions in Article 9. 

(ii) Except for the final clause thereof, the 
definition of “corporation” was brought forward 
with minor modifications from prior law. The 
final clause, relating to the use of the term 
“corporation” in G.S. 55-9-01, was considered 
necessary because that section, which was 
brought forward from prior law, uses the term 
“corporation” in certain cases to refer to any 
corporation, foreign or domestic. In the remain- 
der of Article 9, the term “corporation” refers to 
domestic corporations only. 

(iii) The definition of “dividend credit” was 
brought forward with minor modifications from 
prior law. 


Editor’s Note. — The subdivision added by 
Session Laws 1999-369, s. 1.3, has been desig- 
nated as (24a) pursuant to directions from the 
Revisor of Statutes. 

Effect of Amendments. — Session Laws 
1999-369, ss. 1.2 and 1.3, effective December 
15, 1999, and applicable to mergers, consolida- 
tions, or conversions effective on or after that 
date, in subdivision (9), inserted “limited liabil- 
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(iv) The Model Act’s definition of “employee” 
was deleted as unnecessary and undesirable. 

(v) The Model Act’s definition of “entity” was 
expanded to include professional corporations. 

(vi) “Means” was substituted for “denotes” in 
the definition of “includes.” 

(vii) The definition of “individual” was ex- 
panded. 

(viii) Definitions were included for “mail” 
and “merger” to clarify possible confusion in the 
use of those terms. 

(ix) “Notice” was defined to include “de- 
mand.” 

(x) A definition of “public corporation” was 
added for ease of reference in those provisions 
of the Act that are applicable only to corpora- 
tions having a class of shares registered under 
the Securities Exchange Act of 1934. 

The Model Act uses the term “not-for-profit 
corporation” rather than the term “nonprofit 
corporation,” which is used in this Act. The 
terms “not-for-profit corporation” and “nonprof- 
it corporation” are interchangeable in Chapter 
55A. “Non-profit corporation” and “nonprofit 
association” were therefore used throughout 
this Act. 


ity company”; and added the subdivision desig- 
nated herein as (24a). 

Session Laws 1999-456, s. 3, effective August 
13, 1999, inserted “limited liability company” in 
subdivision (9). 

Legal Periodicals. — For article on the 
evolution of corporate combination law, see 78 
N.C.L. Rev. 687 (1998). 


CASE NOTES 


Quoted in Parsons v. Jefferson-Pilot Corp., 
106 N.C. App. 307, 416 S.E.2d 914 (1992). 


§ 55-1-41. Notice. 


(a) Notice under this Chapter shall be in writing unless oral notice is 
authorized in the corporation’s articles of incorporation or bylaws and written 
notice is not specifically required by this Chapter. 

(b) Notice may be communicated in person; by telephone, telegraph, 
teletype, or other form of wire or wireless communication, or by facsimile 
transmission; or by mail or private carrier. If these forms of personal notice are 
impracticable as to one or more persons, notice may be communicated to such 
persons by publishing notice in a newspaper in the county wherein the 
corporation has its principal place of business in the State, or if it has no 
principal place of business in the State, the county wherein it has its registered 
office; or by radio, television, or other form of public broadcast communication. 
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(c) Written notice by a domestic or foreign corporation to its shareholder is 
effective when deposited in the United States mail with postage thereon 
prepaid and correctly addressed to the shareholder’s address shown in the 
corporation’s current record of shareholders. 

(d) Written notice to a domestic or foreign corporation (authorized to 
transact business in this State) may be addressed to its registered agent at its 
registered office or to the corporation or its secretary at its principal office 
shown in its most recent annual report on file in the office of the Secretary of 
State or, in the case of a foreign corporation that has not yet delivered an 
annual report, in its application for a certificate of authority. 

(e) Except as provided in subsection (c), written notice is effective at the 
earliest of the following: 

(1) When received; 

(2) Five days after its deposit in the United States mail, as evidenced by 
the postmark or otherwise, if mailed with at least first-class postage 
thereon prepaid and correctly addressed; 

(3) On the date shown on the return receipt, if sent by registered or 
certified mail, return receipt requested, and the receipt is signed by or 
on behalf of the addressee. 

(f) Oral notice is effective when actually communicated to the person 
entitled thereto. 

(g) If this Chapter prescribes notice requirements for particular circum- 
stances, those requirements govern. If articles of incorporation or bylaws 
prescribe notice requirements not inconsistent with this section or other 
provisions of this Chapter, those requirements govern. (1989, c. 265, s. 1; 1993, 
c. 552, s., 5.) 


OFFICIAL COMMENT 


Section 1.41 establishes rules for determining 
how notice may be given and when notice is 
effective for a variety of purposes under the 
Model Act. 


1, NoticE BY A CORPORATION TO ITS SHAREHOLDERS 


Section 1.41(c) provides that notice by a corpo- 
ration to its shareholders is effective when 
mailed if correctly addressed with sufficient 
postage. The correct address for this purpose is 
the address shown in the corporation’s records. 
The effect of this section is to permit the corpo- 
ration to compute the statutory time periods for 
notice of shareholders’ meetings and other ac- 
tions from the date the notice is mailed without 
regard to where its shareholders are located or 
the time it takes for the mail to reach them. 

Written notice to shareholders by persons 
other than the corporation is effective as pro- 
vided in section 1.41(e). Notice by the corpora- 
tion to its shareholders that is not addressed to 
the record address of the shareholder is effec- 
tive when received under section 1.41(e). 


2. NOTICE TO THE CORPORATION 


Section 1.41(d) provides that notice to a corpo- 
ration may be addressed to the registered agent 
of the corporation at its registered office or to 
the corporation or its secretary at the principal 
office of the corporation as shown in its most 


recent public filing. An officer, director, or 
shareholder of a corporation will normally give 
written notice to the corporation by delivering 
or mailing a copy of that notice to the corpora- 
tion or to the secretary of the corporation at its 
principal office. Such a notice is effective when 
it is received. Such notice may be given for a 
variety of purposes under this Act, e.g., giving 
notice of intent to dissent (section 13.21), notice 
of a demand to inspect books and records (sec- 
tion 16.02), and notices of resignation (sections 
8.07 and 8.43). This method of giving notice to 
the corporation, however, is not exclusive, and 
an officer, director, or shareholder may give 
notice in other ways as well. 

Persons who have no prior relationship with 
the corporation may give notice either to the 
registered agent of the corporation, or if they 
wish, to the corporation or its secretary at its 
principal office. 


3. MIscELLANEOUS PROVISIONS 


Section 1.41 also contains a variety of general 
provisions dealing with notice. It recognizes, for 
example, that notice on some occasions may be 
given orally if that is reasonable under the 
circumstances. It also deals with situations 
where notice may be sought to be given to 
persons for whom no current address is avail- 
able, or where personal notice is impractical. 
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Notice delivered to the person’s last known 
address is effective as described in section 
1.41(e) even though never actually received by 
the person. Section 1.41(b) also authorizes no- 
tice by publication in some circumstances, in- 
cluding radio, television, or other form of public 
wire or wireless communication. 

Section 1.41(g) recognizes that other sections 
of the Act prescribe specific notice requirements 
for particular situations — e.g., service of pro- 
cess on a corporation’s registered agent under 
section 5.04 — and that these specific require- 
ments, rather than the general requirements of 
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section 1.41, control. Finally, the second sen- 
tence of subsection 1.41(g) permits a corpora- 
tion’s articles of incorporation or bylaws to 
prescribe the corporation’s own notice require- 
ments, if they are not inconsistent with the 
general requirements of this section or specific 
requirements of other sections of the Act. 

The rules set forth in section 1.41 permit 
many other sections of the Model Act to be 
phrased simply in terms of giving or delivering 
notice without repeating details with respect to 
how notice should be given and when it is 
effective in various circumstances. 


NORTH CAROLINA COMMENTARY 


The prior law contained no general definition 
of “notice.” 

The present section differs from the Model 
Act in the following respects: 

(i) Subsection (a) requires that notice be in 
writing unless oral notice is authorized by the 
corporation’s articles of incorporation or by- 
laws; the Model Act permits oral notice if it is 
“reasonable under the circumstances.” 

(ii) Subsection (b) specifically allows notice 
to be given by facsimile transmission. When the 
specified modes of communication of notice are 
impracticable as to one or more persons, sub- 
section (b) is more limited than the Model Act in 
that it permits dispensing with the specified 


mode only as to those persons with respect to 
whom it is impracticable. 

(iii) Subsections (c) and (f) do not contain the 
Model Act’s reference to notices being “compre- 
hensible” because this language was deemed 
unnecessary. Subsection (f) was rewritten to 
provide that oral notice is effective when actu- 
ally communicated to the person entitled to it. 

(iv) Subsections (c) and (e) use “with postage 
thereon prepaid” instead of “postpaid.” 

(v) Subsection (d) permits notice to be 
mailed to a principal office listed in an annual 
report only after the report is on file in the 
Secretary of State’s office; the Model Act appar- 
ently permits otherwise. 


CASE NOTES 


Cited in Nissan Div. of Nissan Motor Corp. 
in United States v. Nissan, 111 N.C. App. 748, 
434 S.E.2d 224 (1993). 


§ 55-1-42. Number of shareholders. 


(a) For purposes of this Chapter, the following identified as a shareholder in 
a corporation’s current record of shareholders constitutes one shareholder: 
(1) All co-owners of the same shares; 
(2) Acorporation, partnership, trust, estate, or other entity; 
(3) The trustees, guardians, custodians, or other fiduciaries of a single 


trust, estate, or account. 


(b) For purposes of this Chapter, shareholdings registered in substantially 
similar names constitute one shareholder if it is reasonable to believe that the 
names represent the same person. (1989, c. 265, s. 1.) 


OFFICIAL COMMENT 


Section 1.42 provides rules for determining the 
number of shareholders in a corporation. The 
Model Act generally avoids provisions that are 
based on the number of shareholders of a cor- 
poration, since these provisions may encourage 
individual shareholders to divide or combine 
their holdings for private strategic advantage. 


But in two instances the number of sharehold- 
ers is critical: to permit a corporation to dis- 
pense with a board of directors as its principal 
form of corporate governance under section 
8.01 and to elect close corporation status under 
the Model Statutory Close Corporation Supple- 


* ment. The determination of the precise number 
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of shareholders may also become important in 
other contexts in the future. 
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NORTH CAROLINA COMMENTARY 


This section has no counterpart in prior law. 
The section is different from the Model Act in 
that it counts all co-owners as a single share- 


holder, whereas the Model Act counts as a 
single shareholder only “three or fewer co- 
owners.” 


ARTICLE 2. 


Incorporation. 


§ 55-2-01. Incorporators. 


One or more persons may act as the incorporator or incorporators of a 
corporation by delivering articles of incorporation to the Secretary of State for 
filing. (Code, ss. 677, 678, 679, 682; 1885, cc. 19, 190; 1893, c. 318; 1897, c. 204; 
1901, c. 2, ss. 8, 9; cc. 6, 41; 1908, c. 453; Rev., ss. 1137, 1139; -C.S.,.s. 1114; 1945, 
c. 635; G.S., ss. 55-2, 55-3; 1951, c. 265, s. 1; 1955, c. 1871, s. 1; 1969, c. 751, s. 
T1297 1c? AZS HSH Li1989VeEr265,."s 1.) 


OFFICIAL COMMENT 


The only functions of incorporators under the 
Medel Act are (1) to sign the articles of incor- 
poration, (2) to deliver them for filing with the 
secretary of state, and (3) to complete the 
formation of the corporation to the extent set 
forth in section 2.05. One or more “persons” 
may serve as incorporator; “person” is defined 
in section 1.40 to include both individuals and 
entities; “entity” is also defined in that section 
to include corporations, unincorporated associ- 
ations, partnerships, trusts, estates, and gov- 
ernments. 


The Model Act also simplifies the formalities 
of execution and filing. The requirement in 
earlier versions of the Model Act and in many 
state statutes that articles be acknowledged or 
verified has been eliminated. Also, the require- 
ment that “duplicate originals” (each being ex- 
ecuted as an original document) be submitted 
has been replaced with the requirement that a 
signed original and an “exact or conformed” 
copy be submitted. See the Official Comment to 
section 1.20. 


NORTH CAROLINA COMMENTARY 


Under former G.S. 55-6, only natural persons 
could act as incorporators. 


Legal Periodicals. — For article, “The Cre- 
ation of North Carolina’s Limited Liability Cor- 


poration Act,” see 32 Wake Forest L. Rev. 179 
(1997). 


CASE NOTES 


Editor’s Note. — The case below was de- 
cided under prior law. 

Duties and Obligations of Promoters. — 
The promoters of a corporation are held to the 
duties of trustees and the obligation of direc- 


tors. They may not take a secret or undisclosed 
profit in the organization by way of shares 
therein or otherwise. Goodman v. White, 174 
N.C. 399, 93 S.E. 906 (1917). 
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§ 55-2-02. Articles of incorporation. 


(a) The articles of incorporation must set forth: 

(1) Acorporate name for the corporation that satisfies the requirements of 
G.S. 55-4-01; 

(2) The number of shares the corporation is authorized to issue and any 
other information required by G.S. 55-6-01; 

(3) The street address, and the mailing address if different from the street 
address, of the corporation’s initial registered office, the county in 
which the initial registered office is located, and the name of the 
corporation’s initial registered agent at that address; and 

(4) The name and address of each incorporator. 

(b) The articles of incorporation may set forth any provision that under this 
Chapter is required or permitted to be set forth in the bylaws, and may also set 
forth: 

(1) The names and addresses of the individuals who are to serve as the 
initial directors; 

(2) Provisions not inconsistent with law regarding (i) the purpose or 
purposes for which the corporation is organized; (ii) managing the 
business and regulating the affairs of the corporation; (i1i) defining, 
limiting, and regulating the powers of the corporation, its board of 
directors, and shareholders; (iv) a par value for authorized shares or 
classes of shares; (v) the imposition of personal liability on sharehold- 
ers for the debts of the corporation to a specified extent and upon 
specified conditions; (vi) any limitation on the duration of the corpo- 
ration; and 

(3) A provision limiting or eliminating the personal lability of any 
director arising out of an action whether by or in the right of the 
corporation or otherwise for monetary damages for breach of any duty 
as a director. No such provision shall be effective with respect to (i) 
acts or omissions that the director at the time of such breach knew or 
believed were clearly in conflict with the best interests of the corpo- 
ration, (ii) any liability under G.S. 55-8-33, (iii) any transaction from 
which the director derived an improper personal benefit, or (iv) acts or 
omissions occurring prior to the date the provisions became effective. 
As used herein, the term “improper personal benefit” does not include 
a director’s reasonable compensation or other reasonable incidental 
benefit for or on account of his service as a director, officer, employee, 
independent contractor, attorney, or consultant of the corporation. A 
provision permitted by this Chapter in the articles of incorporation, 
bylaws, or a contract or resolution indemnifying or agreeing to 
indemnify a director against personal liability shall be fully effective 
whether or not there is a provision in the articles of incorporation 
limiting or eliminating personal liability. 

(c) The articles of incorporation need not set forth any of the corporate 
powers enumerated in this Chapter. (Code, s. 677; 1885, c. 19; 1889, c. 170; 
L89TS'c.'2575°1893)'c. 244: T9OT cc: 2. 5.8; c47%21903, cr 4537 Reve sv 11373198 
C 213-8.) 19 10,-C.0,5, . 0. 8 LL: Wx, Bess: 19207655: 1994" & 98: 1935" 
COm 160, o2U  LUod, Codes As Da Sees. lod let. 200.6. th TOO, cov. Se, 
LO RAORND LAS OG OO uaC alot det 909 C1 Ol, Secu lod o."GaaOg. so, 190 4, 
c. 626,,8. 1;.1989,.c31265, ssilich993,.<c. 552, 5.6.) 


OFFICIAL COMMENT 


1. INTRODUCTION tory requirements for all articles of incorpora- 
tion while section 2.02(b) describes optional 
Section 2.02(a) sets forth the minimum manda- provisions that may be included. A corporation 
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that is formed solely pursuant to the manda- 
tory requirements will generally have the 
broadest powers and least restrictions on activ- 
ities permitted by the Model Act. The Model Act 
thus permits the creation of a “standard” cor- 
poration by a simple and easily prepared one- 
page document. 

No reference is made in section 2.02(a) either 
to the period of duration of the corporation or to 
its purposes. A corporation formed under these 
provisions will automatically have perpetual 
duration under section 3.02(1) unless a special 
provision is included providing a shorter pe- 
riod. Similarly, a corporation formed without 
reference to a purpose clause will automatically 
have the purpose of engaging in any lawful 
business under section 3.01(a). The option of 
providing a narrower purpose clause is also 
preserved in sections 2.02(b)(2) and 3.01, with 
the effect described in the Official Comment to 
section 3.01. 


2. REQUIREMENTS 


The only information required in the articles of 
incorporation to form a “standard” corporation 
is: 

(1) The name, which must meet the require- 
ments of chapter 4 of the Model Act. 

(2) The number of shares the corporation is 
authorized to issue. If a single class of shares 
is authorized, only the number of shares 
authorized need be disclosed; if more than 
one class of shares is authorized, however, 
both the number of authorized shares of each 
class and a description of the rights of each 
class must be included. See the Official Com- 
ment to sections 6.01 and 6.02. It is unneces- 
sary to specify par value, expected minimum 
capitalization, or contemplated issue price. 

(3) The street address of the corporation’s ini- 
tial registered office and the name of its 
initial registered agent. A mailing address 
consisting only of a post office box is not 
sufficient. 

(4) The name and address of each incorporator. 
No reference need be made in these “stan- 

dard” articles to a variety of other matters that 
are referred to in earlier versions of the Model 
Act and the statutes of many states. For exam- 
ple, there is no need to refer to preemptive 
rights. See section 6.31 and the Official Com- 
ment. Generally, no substantive effect should 
be given to the absence of a specific reference to 
such matters in section 2.02 since they are 
referred to in other sections of the Model Act, 
which usually provide an “opt in” privilege that 
permits a draftsman to elect special treatment 
if he so desires. See particularly the list of 
optional provisions set forth in parts 4 and 5 of 
this comment. 


3. OPTIONAL PROVISIONS 


Section 2.02(b) describes specific options that 
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may be elected by the draftsman and contains 
general authorization to include other provi- 
sions relevant to the authority of the corpora- 
tion, its officers and board of directors, or to the 
management of the corporation’s internal af- 
fairs. These provisions include: 


a. Initial directors 


Under section 2.02(b)(1) an election may be 
made to have the corporation organized by a 
person or persons other than the incorporators. 
See the Official Comment to section 2.03. These 
persons, described as “initial directors,” may be 
either the permanent directors or interim direc- 
tors to be replaced by the shareholders after the 
corporation is organized. 


b. Purpose clause 


Under section 2.02(b)(2)(i), the corporation 
may elect a limited purpose clause or provide 
for specific purposes without limiting the broad 
purposes provided in section 3.01. (Specific pur- 
poses may be needed, among other reasons, for 
qualification in certain domestic and foreign 
jurisdictions and in order to obtain licenses.) 


c. Duration 


Nearly every corporation today is formed 
with perpetual duration, but a corporation may 
elect a shorter duration under _ section 
2.02(b)(2)(ii). 


d. Par value 


While par value is no longer a mandatory 
statutory concept, section 2.02(b)(2)Gv) permits 
the inclusion of optional “par value” provisions 
with regard to shares. Special provisions may 
give effect or meaning to “par value” essentially 
as a matter of contract between the parties. 
These provisions, whether appearing in the 
articles or in other documents, have only the 
effect any permissible contractual provision 
has in the absence of a prohibition by statute. 
Provisions in the articles establishing an op- 
tional par value may also be of use to corpora- 
tions which are to be qualified in foreign juris- 
dictions in that franchise or other taxes are 
computed upon the basis of par value. 

For a general discussion of the treatment of 
par value, stated capital, and other historical 
concepts relating to capitalization, see the Of- 
ficial Comment to section 6.21. 


e. Shareholder liability 


The basic tenet of modern corporation law is 
that shareholders are not liable for the corpo- 
ration’s debts by reason of their status as share- 
holders. Section 2.02(b)(2)(v) nevertheless per- 
mits a corporation to impose that liability 
under specified circumstances if that is desir- 
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able. If no provision of this type is included 
shareholders have no liability for corporate 
debts except to the extent they become liable by 
reason of their own conduct or acts. See section 
6.22(b). 


f. Corporate powers 


Section 2.02(c) makes it unnecessary to set 
forth any corporate powers in the articles. Sec- 
tion 3.02 grants every corporation essentially 
the same power that an individual possesses 
with respect to his affairs. This grant of power, 
however, may be considered overbroad for cer- 
tain corporations; if so, it may be qualified or 
narrowed by appropriate provisions in the arti- 
cles. 


g. Miscellaneous 


Under section 2.02(b)(2)(ii) and (ii) the 
draftsman may include any provision not in- 
consistent with law for “managing the business 
and regulating the affairs of the corporation” 
and “defining, limiting, and regulating the pow- 
ers of the corporation, its board of directors and 
shareholders.” This language is designed to 
allow the draftsman to place in the articles any 
number of miscellaneous provisions that he 
believes sufficiently important to be of public 
record or subject to amendment only by the 
processes applicable to amendments of articles 
of incorporation. Basically, the process of 
amendment of articles of incorporation requires 
shareholder approval, while bylaws typically 
may be amended by the board of directors 
acting alone, though in some instances the 
power of directors to amend bylaws is re- 
stricted. See sections 10.20 — 10.22 and the 
Official Comments to those sections. Provisions 
relating to the business or affairs of the corpo- 
ration that may be included in the articles may 
be subdivided into three general classes: 

(1) Provisions that under the Model Act may be 
elected only by specific inclusion in the arti- 
cles of incorporation. A list of these provisions 
is set forth in part 4 of this comment. 

(2) Provisions that under the Model Act may be 
elected by specific inclusion in either the 
articles of incorporation or the bylaws, and 
the draftsman elects to include the provision 
in the articles. A list of provisions that may be 
elected in either the bylaws or the articles is 
set forth in part 5 of this comment. 

(3) Other provisions not referred to in the 
Model Act that the draftsman decides should 
be included in the articles of incorporation. 
This includes but is not limited to any provi- 
sion that the Act requires or permits to be set 
forth in the bylaws. See section 2.02(b)(3). 


h. Self-dealing transactions 


When subsidiaries or corporate joint ven- 
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tures are being formed, special consideration 
should be given to the inclusion of provisions 
designed to limit or avoid the unexpected ap- 
plication of the doctrines of corporate opportu- 
nity and conflict of interest. While this type of 
clause will not provide total protection, it may 
be given limited effect, for example, by shifting 
the burden of proving unfairness or “exonerat- 
ing” an arrangement from “adverse influences.” 
See Spiegal v. Beacon Participations Inc., 297 
Mass. 398, 8 N.E.2d 895 (1937); see generally 
the Official Comment to section 8.31. 


4. OPTIONS IN MODEL ACT THAT MAY BE ELECTED ONLY 
IN THE ARTICLES OF INCORPORATION 


a. Options with respect to directors 


(1) Board of directors may be dispensed with 
entirely in limited circumstances or its func- 
tions may be restricted, § 8.01. 

(2) Power to compensate directors may be re- 
stricted or eliminated, § 8.11. 

(3) Election of directors by cumulative voting 
may be authorized, § 7.28. 

(4) Election of directors by greater than plural- 
ity of vote may be authorized, § 7.28. 

(5) Directors may be elected by classes of 
shares, § 8.04. 

(6) Power to remove directors without cause 
may be restricted or eliminated, § 8.08. 

(7) Terms of directors may be staggered so that 
all directors are not elected in the same year, 
§ 8.06. 

(8) Power to fill vacancies may be limited to the 
shareholders, § 8.10. 

(9) Power to indemnify directors, officers, and 
employees may be limited, §§ 8.50-8.58. 


b. Options with respect to shareholders 


(1) Special voting groups of shareholders may 
be authorized, § 7.25. 

(2) Quorum for voting groups of shareholders 
may be increased or reduced, §§ 7.25, 7.26 
and 7.27. 

(3) Quorum for voting by voting groups of 
shareholders may be prescribed, see § 7.26. 

(4) Greater than majority vote may be required 
for action by voting groups of shareholders, 
§ 7.27, see also § 10.21. 


c. Options with respect to shares 


(1) Shares may be divided into classes and 
classes into series, §§ 6.01 and 6.02. 

(2) Cumulative voting for directors may be 
permitted, § 7.28. 

(3) Distributions may be restricted, § 6.40. 

(4) Share dividends may be restricted, § 6.23. 

(5) Voting rights of classes of shares may be 
limited or denied, § 6.01. 

(6) Classes of shares may be given more or less 
than one vote per share, § 7.21. 

(7) Shares may be redeemed at the option of 
the corporation or the shareholder, § 6.01. 
(8) Reissue of redeemed shares may be prohib- 

ited, § 6.31. 
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(9) Shareholders may be given preemptive 
rights to acquire unissued shares, § 6.30. 
(10) Redemption preferences may be ignored 
in determining lawfulness of distributions, 

§ 6.40. 


5. OPTIoNs IN MODEL ACT THAT MAY BE ELECTED EITHER 
IN THE ARTICLES OF INCORPORATION OR IN THE BYLAWS 


a. Options with respect to directors 


(1) Number of directors may be fixed or 
changed within limits, § 8.03. 

(2) Qualifications for directors may be pre- 
scribed, § 8.02. 

(3) Notice of regular or special meetings of 
board of directors may be prescribed, § 8.22. 

(4) Power of board of directors to act without 
meeting may be restricted, § 8.21. 

(5) Quorum for meeting of board of directors 
may be increased or decreased (down to one- 
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third) from majority, § 8.24. 

(6) Action at meeting of board of directors may 
require a greater than majority vote, § 8.24. 

(7) Power of directors to participate in meeting 
without being physically present may be pro- 
hibited, § 8.20. 

(8) Board of directors may create committees 
and specify their powers, § 8.25. 

(9) Power of board of directors to amend by- 
laws may be restricted, §§ 10.20 and 10.22. 


b. Options with respect to shares 


(1) Shares may be issued without certificates, 
§ 6.26. 

(2) Procedure for treating beneficial owner of 
street name shares as record owner may be 
prescribed, § 7.23. 

(3) Transfer of shares may be restricted, 
§ 6.27. 


NORTH CAROLINA COMMENTARY 


The Model Act was modified by inserting a 
cross-reference in subdivision (a)(2) for clarity 
and by revising subdivision (a)(3) to require 
more specific information regarding the corpo- 
ration’s address and registered office. 

In addition, the Model Act was modified to 
add more optional provisions available for arti- 
cles of incorporation, including a limitation on 


Legal Periodicals. — For article on corpo- 
rate directors’ accountability, see 66 N.C.L. Rev. 
171,987) 

For article, “Should Corporate Statutes Pro- 
viding Special Protection for Directors Be Lim- 
ited to Publicly Traded Corporations?,” see 24 
Wake Forest L. Rev. 79 (1989). 

For comment, “North Carolina’s Statutory 


duration (subdivision (b)(2)(vi)) and a provision 
limiting or eliminating the personal liability of 
directors in certain circumstances (subsection 
(b)(3)), which existed under former G.S. 55-7(2) 
and (11). The phrase “not made in good faith” in 
former G.S. 55-7(11)(i) was deleted solely be- 
cause it was thought to be redundant. 


Limitation on Directors’ Liability,” see 24 Wake 
Forest L. Rev. 117 (1989). 

For article, “The Corporate Persona, Con- 
tract (and Market) Failure, and Moral Values,” 
see 69 N.C.L. Rev. 273 (1991). 

For article on the evolution of corporate com- 
bination law, see 78 N.C.L. Rev. 687 (1998). 


CASE NOTES 


Editor’s Note. — The cases below were de- 
cided under prior law. 

Corporation Held Limited to Objects 
Stated. — A charter of incorporation creating a 
company for the purpose of effecting a commu- 
nication by a plank-road between designated 
points, with the privilege of taking tolls, did not 
authorize the company to establish a stage line 
upon their road, nor to contract for carrying the 
United States mail. Wiswell v. Greenville 
Plank-Road Co., 56 N.C. 183 (1857). 

Use of All Powers Not Required. — The 
fact that a corporation avails itself of only one 
of several privileges granted by its charter does 
not invalidate the act of incorporation. 
Wadesboro Cotton Mills Co. v. Burns, 114 N.C. 


353, 19 S.E. 238 (1894). 

Limit of Corporate Existence. — A corpo- 
ration whose term of existence is fixed and 
limited in the act which creates it cannot en- 
dure beyond the prescribed time, unless its 
existence is prolonged by the same authority or 
continued for the purpose of adjusting and 
closing its business, and no judicial proceedings 
are required to terminate it. Asheville Div. No. 
15 v. Aston, 92 N.C. 578 (1885). 

De Jure and De Facto Existence. — A 
corporation de jure is said to exist when per- 
sons holding a charter have made substantial 
compliance with the provisions of the same, 
looking to its proper organization, while a cor- 
poration de facto is one where the parties 
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having a charter or law authorizing it have in 
good faith made a colorable compliance with 
such requirements, and have proceeded in the 
exercise of the corporate powers or a part of 
them. Wood v. Staton, 174 N.C. 245, 93 S.E. 794 
(1917). 

Existence of a corporation may be 
proved by reputation. Existence or nonexist- 
ence is a fact and may be proved as other facts. 
Gulf States Steel Co. v. Ford, 173 N.C. 195, 91 
S.E. 844 (1917). 

Proof of Existence by Written Contract. 
— Where a written contract entered into be- 
tween the parties furnishes evidence that the 
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defendant was dealing with the plaintiff as a 
corporation, and the plaintiff’s existence as a 
corporation is denied, the contract may prop- 
erly be introduced upon this disputed fact. Otis 
Elevator Co. v. Cape Fear Hotel Co., 172 N.C. 
319, 90 S.E. 253 (1916). 

Copies of Letters of Incorporation as 
Proof of Existence. — Copies of letters of 
incorporation are admissible to show prima 
facie the existence of a corporation, and the 
corporation cannot avoid its liability for debts 
because in fact it had but an inchoate existence. 
Marshall v. Macon County Bank, 108 N.C. 639, 
13 S.E. 182 (1891). 


(a) Unless a delayed effective date is specified, the corporate existence 
begins when the articles of incorporation are filed. 

(b) The Secretary of State’s filing of the articles of incorporation is conclu- 
sive proof that the incorporators satisfied all conditions precedent to incorpo- 
ration except in a proceeding by the State to cancel or revoke the incorporation 
or involuntarily dissolve the corporation. 

(c) No provision in this Chapter or any prior act shall be construed to 
require that a corporation have more than one shareholder. (1901, c. 2, s. 10; 
Revijsst140; 8.98) D6 G.Ss, 955-4; 1955) cats Vdyis!iee LOS Teen 5509602; 


3; 1967, c. 13, s. 3; 1989, c. 265, s. 1.) 


OFFICIAL COMMENT 


Section 2.03(a) provides that the existence of a 
corporation begins when the articles of incorpo- 
ration are filed, unless a delayed effective date 
is specified under section 1.28. Chapter 1 con- 
tains detailed rules for the filing and effective 
dates of documents, all of which are applicable 
to articles of incorporation and other docu- 
ments. These filing rules simplify the process of 
creating a corporation in several respects. 


1. WHAT TO FILE 


Section 1.20 requires that only one executed 
original and an exact or conformed copy of the 
articles need be delivered to the secretary of 
state for filing. This delivery must be accompa- 
nied by the applicable filing fee. 


2. NATURE OF FILING 


Section 1.25 provides that the secretary of state 
files the articles by stamping them “filed” and 
recording the date and time of receipt; he then 
retains the signed original articles of incorpo- 
ration for his records and returns the exact or 
conformed copy to the incorporators along with 
a receipt for the fee. The return of this copy and 
the fee receipt establishes that the articles have 
been filed in the form of the copy. 


3. CERTIFICATE OF INCORPORATION ELIMINATED 


Section 1.25 provides that approval by the 


secretary of state is in the form of return of the 
copy of the articles with a fee receipt rather 
than a certificate of incorporation, as was the 
older practice still followed in many states. See 
the Official Comment to section 1.25. 


4, PRECISE TIME OF INCORPORATION 


Section 2.03(a) ties the precise time of incorpo- 
ration to the date and time stamped on the 
articles. Section 1.23 provides in turn that this 
is the date and time the articles are received by 
the secretary of state; in other words, consis- 
tent with the practice of many secretaries of 
state, processing time is ignored and the date 
and time of receipt of the articles are the date 
and time of incorporation. The creators of the 
corporation may, however, specify that the cor- 
poration’s existence will begin on a later date 
than the date of filing, and at a precise time on 
such a date, to the extent permitted by section 
Te2D: 


5. CONCLUSIVENESS OF SECRETARY OF STATE’S ACTION 
ON QUESTION OF INDIVIDUAL LIABILITY FOR CORPORATE 
ACTIONS 


Under section 2.03(b) the filing of the articles of 
incorporation as evidenced by return of the 
stamped copy of the articles with the fee receipt 
is conclusive proof that all conditions precedent 
to incorporation have been met, except in pro- 
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ceedings brought by the state. Thus the filing of 
the articles of incorporation is conclusive as to 
the existence of limited liability for persons 
who enter into transactions on behalf of the 
corporation. If articles of incorporation have 
not been filed, section 2.04 generally imposes 
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personal liability on all persons who prema- 
turely act as or on behalf of a “corporation” 
knowing that articles have not been filed. Sec- 
tion 2.04 may protect some of these persons toa 
limited extent, however; see the Official Com- 
ment to that section. 


NORTH CAROLINA COMMENTARY 


Subsection (c) was added to the Model Act’s 
provisions to bring forward the provisions of 
former G.S. 55-3.1. 


CASE NOTES 


Editor’s Note. — Most of the cases below 
were decided under the Business Corporation 
Act adopted in 1955 or under prior law. 

Corporation as Alter Ego of Dominant 
Shareholder. — The mere fact that one person 
owns all of the stock of a corporation does not 
make its acts the acts of the stockholder so as to 
impose liability therefor upon him. However, 
when the corporation is so operated that it is a 
mere instrumentality or alter ego of the sole or 
dominant shareholder and a shield for his ac- 
tivities in violation of the declared public policy 
or statute of the State, the corporate entity will 
be disregarded and the corporation and the 
shareholder treated as one and the same per- 
son, it being immaterial whether the sole or 
dominant shareholder is an individual or an- 
other corporation. Henderson v. Security Mtg. 
& Fin. Co., 273 N.C. 253, 160 S.E.2d 39 (1968). 

When Corporation Regarded as an Asso- 
ciation of Persons. — When the notion of 
legal entity is used to defeat public conve- 
nience, justify wrong, protect fraud, or defend 
crime, the law will regard the corporation as an 
association of persons. Henderson v. Security 
Mtg. & Fin. Co., 273 N.C. 253, 160 S.E.2d 39 
(1968). 


Personal liability of stockholder created 
before the effective date of former § 55-3.1 
because corporation did not have three share- 
holders would not be defeated by virtue of 
former § 55-3.1. Lester Bros. v. Pope Realty & 
Ins. Co., 250 N.C. 565, 109 S.E.2d 263 (1959). 

For case decided before the passage of 
former § 55-3.1 and dealing with the effect of 
the acquisition of all stock in a corporation by 
one person, see Park Terrace, Inc. v. Phoenix 
Indem. Co., 243 N.C. 595, 91 S.E.2d 584 (1956), 
commented on in 34 N.C.L. Rev. 471, 531 
(1956). 

Chattel Mortgage Executed in Name of 
Corporation by Person Acquiring All 
Stock as Corporate Act. — Acquisition of the 
entire capital stock of a corporation by one 
person does not affect the corporate entity, and 
the execution in the name of the corporation by 
such person of a chattel mortgage is a corporate 
act and binding, provided the rights of its then 
existing creditors are not affected. Wall v. 
Colvard, Inc., 268 N.C. 43, 149 S.E.2d 559 
(1966). 

Stated in Statesville Stained Glass, Inc. v. 
T.E. Lane Constr. & Supply Co., 110 N.C. App. 
592, 430 S.E.2d 437 (1993). 


§ 55-2-04: Reserved for future codification purposes. 


NORTH CAROLINA COMMENTARY 


Section 2.04 of the Model Act, which relates 
to liability for preincorporation transactions, 
was omitted because it was thought to be too 
simplistic to apply to every preincorporation 


situation. General case law will apply. See gen- 
erally Smith v. Morgan, 50 N.C. App. 208, 209, 
272 S.E.2d 602 (1980) (statement in dictum). 


§ 55-2-05. Organization of corporation. 


(a) After incorporation: 


(1) Ifinitial directors are named in the articles of incorporation, the initial 
directors shall hold an organizational meeting at the call of a majority 
of the directors to complete the organization of the corporation by 
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appointing officers, adopting bylaws, and carrying on any other 
business brought before the meeting; 

(2) If initial directors are not named in the articles, the incorporator or 
incorporators shall hold an organizational meeting at the call of a 
majority of the incorporators: (i) to elect directors and complete the 
organization of the corporation; or (ii) to elect a board of directors who 
shall complete the organization of the corporation. 

(b) Action required or permitted by this Chapter to be taken by incorpora- 
tors at an organizational meeting may be taken without a meeting if the action 
taken is evidenced by one or more written consents describing the action taken 
and signed by each incorporator. If the incorporators act at a meeting, the 
notice and procedural provisions of G.S. 55-8-22, 55-8-23, and 55-8-24 shall 
apply. | 

(c) An organizational meeting may be held in or out of this State. (Code, s. 
665; L90 TCs. 2S A16r NeV., sta Se sa T1 Se Go's, 00-0; Leno, C falls. 
LEVEIOU SE Caitode So og. CacGorss 


OFFICIAL COMMENT 


Following incorporation, the organization of 
new corporation must be completed so that it 
may engage in business. This usually requires 
adoption of bylaws, the appointment of officers 
and agents, the raising of equity capital by the 
issuance of shares to the participants in the 
venture, and the election of directors. 

Earlier versions of the Model Act required 
initial directors to be named in the articles and 
provided that they complete the organization of 
the corporation. Many states followed this pat- 
tern, but others provided that the incorporators 
organize the corporation or meet to elect a 
board of directors to organize the corporation. 
The goal of all these provisions was usually to 
permit the completion of the organization of the 
corporation with minimum expense and for- 
mality, though in many cases it was felt neces- 
sary for business decisions to be made at an 
early stage by the persons with responsibility 
for business operation. 

Experience in states followed the Model Act 
pattern revealed that multiple organizational 
meetings were often necessary, particularly 
where for reasons of convenience or secrecy 
both the incorporators and initial directors 
were “dummies” without any financial interest 
in the enterprise who were not expected to 
make any significant business decisions. In this 
situation, the initial directors formally orga- 
nized the corporation, including issuing of at 
least some shares; immediately following this 
organizational meeting, the new shareholders 
met to elect a permanent board of directors who 
were to manage the business. In many in- 
stances, the permanent board of directors also 
had to meet immediately after its selection by 
the shareholders to consider business questions 


that must be resolved promptly, such as autho- 
rization of employment contracts or the valua- 
tion of property or services to be accepted as 
consideration for shares. 

Section 2.05 simplifies the formation process 
by allowing alternative methods of completing 
the formation of the corporation. 

First, section 2.05(a)(1) contemplates that if 
the draftsman elects to set forth the names of 
the initial directors in the articles of incorpora- 
tion, the persons so named will organize the 
corporation. It is expected that initial directors 
will be named only if they will be the perma- 
nent board of directors and there is no objection 
to the disclosure of their identity in the articles 
of incorporation. 

Second, section 2.05(a)(2) provides alterna- 
tive methods for completing the organization of 
the corporation if initial directors are not 
named in the articles of incorporation. The 
incorporators may themselves complete the or- 
ganization, or they may simply meet to elect a 
board of directors who are then to complete the 
organization. It is contemplated that in routine 
incorporations, the first alternative will be 
elected, while in more complex situations when 
prompt business decisions must be made, the 
second alternative will be chosen and the com- 
pletion of the organization will be turned over 
to the board of directors representing the in- 
vestment interests in the corporation. 

Sections 2.05(b) and (c) are limited to meet- 
ings of incorporators since sections 8.21 and 
8.22 permit the same actions by the board of 
directors. If a meeting of shareholders is neces- 
sary, sections 7.01 and 7.04 give them the same 
flexibility that is given incorporators under 
sections 2.05(b) and (c). 
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NORTH CAROLINA COMMENTARY 


This section, unlike prior law, permits the 
incorporator or incorporators to hold the orga- 
nizational meeting of the corporation under 


§ 55-2-06. Bylaws. 


certain circumstances. The last sentence of 
subsection (b) was added to the Model Act’s 
provisions for clarification. 


(a) The incorporators or board of directors of a corporation shall adopt initial 


bylaws for the corporation. 


(b) The bylaws of a corporation may contain any provision for managing the 
business and regulating the affairs of the corporation that is not inconsistent 
with law or the articles of incorporation. (1955, c. 13871, s. 1; 1959, c. 1316, ss. 
AO Loe cab 14s LORD C2 eat ale) 


OFFICIAL COMMENT 


The responsibility for adopting the original 
bylaws is placed on the person or persons 
completing the organization of the corporation. 

Section 2.06(b) restates the accepted scope of 
bylaw provisions. For a list of Model Act provi- 
sions that become effective only if specific ref- 
erence is made to them in the bylaws, see the 
Official Comment to section 2.02. Provisions set 


forth in bylaws may additionally be contained 
in shareholder or board resolutions unless this 
Act requires them to be set forth in the bylaws. 
The power to amend or repeal bylaws, or 
adopt new bylaws after the formation of the 
corporation is completed, is addressed in sec- 
tions 10.20 through 10.22 of the Model Act. 


NORTH CAROLINA COMMENTARY 


The Model Act’s use of the word “shall” in 
subsection (a) requires that a corporation have 
bylaws, whereas, under prior law, the adoption 
of bylaws was at least theoretically optional. 


Legal Periodicals. — For note on unani- 
mous approval of corporate bylaws and creation 


Use of the word “shall,” however, is not in- 
tended to imply that a North Carolina corpora- 
tion not adopting bylaws is not a valid corpora- 
tion. 


of shareholder agreements, see 1 Campbell L. 
Rev. 153 (1979). 


CASE NOTES 


Editor’s Note. — The cases below were de- 
cided under the Business Corporation Act 
adopted in 1955 or under prior law. 

Statutory Norms Control Amendments 
Where Bylaws Fail to Control. — In the 
absence of a valid provision in the charter or 
bylaws controlling amendment, statutory or 
common-law norms governing amendment ap- 
ply. Blount v. Taft, 295 N.C. 472, 246 S.E.2d 763 
(1978). 

Shareholders’ agreement which is part 
of the charter or bylaws is subject to 
amendment as provided therein or, in the 
absence of an internal provision governing 
amendments, as provided by statutory norms. 
Blount v. Taft, 295 N.C. 472, 246 S.E.2d 763 
(1978). 

When parties to a shareholders’ agreement 
choose to embody it in the charter or bylaws, it 


must be concluded that they intended for stat- 
utory or common-law norms governing amend- 
ment to apply absent an expressed intention to 
deviate from them. Blount v. Taft, 295 N.C. 472, 
246 S.E.2d 763 (1978). 

Principle by which a shareholder is 
bound by a corporate resolution, regularly 
passed pursuant to charter and bylaws, pre- 
vails only in reference to his status and rights 
as a shareholder, and not where he deals inde- 
pendently with corporation as one of its cus- 
tomers in the line of its business. Cardwell v. 
Garrison, 179 N.C. 476, 103 S.E. 3 (1920). 

Bylaws as Evidence Against Strangers. 
— The bylaws of a corporation are usually not 
evidence for it against strangers who deal with 
it, unless they are brought home to their knowl- 
edge and assented to by them. Smith & Melton 
v. N.C.R.R., 68 N.C. 107 (1873). 
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§ 55-2-07. Emergency bylaws. 


(a) Unless the articles of incorporation provide otherwise, the board of 
directors of a corporation may adopt bylaws to be effective only in an 
emergency defined in subsection (d). The emergency bylaws, which are subject 
to amendment or repeal by the shareholders, may make all provisions 


necessary for managing the corporation during the emergency, including: 
(1) Procedures for calling a meeting of the board of directors; 
(2) Quorum requirements for the meeting; and 
(3) Designation of additional or substitute directors. 
(b) All provisions of the regular bylaws consistent with the emergency 
bylaws remain effective during the emergency. The emergency bylaws are not 


effective after the emergency ends. 


(c) Corporate action taken in good faith in accordance with the emergency 
bylaws binds the corporation and the fact that the action was taken by special 
procedures may not be used to impose liability on a corporate director, officer, 


employee, or agent. 


(d) An emergency exists for purposes of this section if a quorum of the 
corporation’s directors cannot readily be assembled because of some cata- 


strophic event. (1989, c. 265, s. 1.) 


OFFICIAL COMMENT 


Section 2.07 is no longer an optional provision 
(as was the case with its predecessor in earlier 
versions of the Model Act) but is unqualifiedly 
recommended for adoption. The problem it ad- 
dresses is potentially present in every state and 
in every corporation, and the widespread accep- 
tance of the earlier provision to date by a 
number of states argues that it be uniformly 
adopted. 

The adoption of emergency bylaws in ad- 
vance of an emergency not only clarifies lines of 
command and responsibility but also tends to 
ensure continuity of responsibility. The board of 
directors may be authorized by the emergency 
bylaws, for example, to designate the officers or 
other persons, in order of seniority and subject 
to various conditions, who may be deemed to be 
directors during the emergency. 

The definition of “emergency” adopted by 
subsection (d) is broader than a nuclear disas- 
ter or attack on the United States. It includes 
any catastrophic event, such as an airplane 
crash or fire, that makes it difficult or impossi- 


ble for a quorum of the corporation’s board of 
directors to be assembled. While there appar- 
ently has been no recent illustration of a public 
corporation facing such a catastrophic event, its 
possibility should not be ignored. In order to 
encourage corporations to adopt emergency by- 
laws, section 2.07(c) broadly validates all cor- 
porate actions taken “in good faith” pursuant to 
them and immunizes all corporate directors, 
officers, employees, and agents from liability as 
a result of these actions. The phrase “action 
taken in good faith in accordance with the 
emergency bylaws” has been substituted for 
“willful misconduct,” the language of the earlier 
Model Act provision. This change is designed to 
conform the standard for immunity here and 
elsewhere in the Model Act and represents no 
substantive change. 

A corporation that does not adopt emergency 
bylaws under this section may nevertheless 
exercise the powers described in section 3.03 in 
the event of an emergency as defined in section 
2.07(d). 


NORTH CAROLINA COMMENTARY 


This section has no equivalent under prior 
law. The Model Act was rewritten in subsection 
(c) to clarify that the limitation on liability 


contained in that subsection is limited to liabil- 
ity arising by reason of action taken by special 
procedures under emergency bylaws. 
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ARTICLE 3. 


Purposes and Powers. 


§ 55-3-01. Purposes. 


(a) Every corporation incorporated under this Chapter has the purpose of 
engaging in any lawful business unless a more limited purpose is set forth in 


its articles of incorporation. 


(b) A corporation engaging in a business that is subject to regulation under 
another statute of this State may incorporate under this Chapter only if 
permitted by, and subject to all limitations of, the other statute. (1955, c. 1371, 


Sebo Cr ZOO. bul) 


OFFICIAL COMMENT 


Section 3.01(a) provides that every corporation 
automatically has the purpose of engaging in 
any lawful business unless a narrower purpose 
is described in the articles of incorporation. The 
specification of an “any lawful business” clause 
has become so nearly universal in states that 
permit the clause that no reason exists for 
treating it otherwise than as the norm for the 
“standard” corporation. 

The option of a narrower purpose clause is 
most likely to be elected only in situations 
where one or more participants in the corpora- 
tion desire to limit or retain a check on the 
business operations of the corporation. The 
articles of incorporation may limit lines of busi- 
ness in which the corporation may engage. It 
should be recognized, however, that the limited 
scope of the ultra vires concept in litigation 
between the corporation and outsiders means 
that a third person entering into a transaction 
that violates the restrictions in the purpose 
clause may be able to enforce the transaction in 
accordance with its terms if he was unaware of 
the narrow purpose clause when he entered the 
transaction. See the Official Comment to sec- 
tion 3.04. 

Many corporations may also find it desirable 
to supplement a general purpose clause with an 
additional statement of business purposes. 
This may be necessary for licensing or for 
qualification purposes in some states. 

Section 3.01(b) is designed to tie in the lim- 
itless lawful purpose corporation permitted by 
section 3.01(a) with the numerous state stat- 
utes that impose regulations or limitations on 
corporations formed to, or actually engaging in, 
certain lines of business. These state statutes 
are of various types. 


a. Special incorporation statutes 


Some of these statutes, particularly those 
relating to banking and insurance, establish a 
separate incorporation process and incorporat- 
ing agency. These special incorporating states 


may refer back to or incorporate by reference 
portions of the general business corporation 
statute. 


b. Miscellaneous regulatory statutes 


Other regulatory statutes may permit incor- 
poration under the general business corpora- 
tion act if the corporation imposes restrictions 
or limitations in its articles of incorporation; 
these restrictions may relate to the business in 
which the corporation may engage, its manner 
of internal governance, or the persons who may 
or may not be shareholders and participate in 
the venture. The language of section 3.01(b) is 
designed to cover all these multiple variations 
and is a substitute for the narrower language 
“except for the purpose of banking or insur- 
ance” that appeared in earlier versions of the 
Model Act and the statutes of many states. 


c. Professional corporations 


Traditionally, incorporation was not permit- 
ted at all for the purpose of practicing the 
learned professions—e.g., law, medicine, and 
dentistry—primarily because of the personal 
skills and confidential relationships between 
lawyer and client or physician and patient. In 
the early 1960s, however, a significant move- 
ment toward incorporation of professionals sur- 
faced as part of an effort by professionals to 
obtain employee federal tax benefits. Profes- 
sionals hoped to form corporations to conduct 
their practice as employees of the corporation 
rather than as independent entrepreneurs. 
Early efforts by professionals to form entities to 
conduct their practice (despite the lack of state 
statutory authority to incorporate) met with 
opposition from the Internal Revenue Service. 
In 1960 the I.R.S. issued the “Kintner” regula- 
tions, which in effect provided that federal tax 
status would be determined on the basis of the 


organization’s characterization under state law. 
TREAS. REGS. § 301.7701-2 (1960). In re- 
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sponse, a number of states passed legislation 
specifically authorizing professionals to incor- 
porate. Recognition of the corporate tax status 
of professional corporations was eventually 
conceded. REV. RUL. 70-101, 1970-1 C.B. 278. 
All jurisdictions now have statutes providing 
for incorporation for the purpose of practicing a 
profession, and in 1977 a Professional Corpora- 
tion Supplement to the Model Act was ap- 
proved. For further consideration of profes- 
sional corporation acts, see the Annotations to 
the Model Professional Corporation Supple- 
ment. 


ART. 3. PURPOSES AND POWERS 
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d. Miscellaneous organizations 


Other types of corporations, such as nonprofit 
corporations, cooperatives, and unions, usually 
may not incorporate under the business corpo- 
ration act. Many states have enacted special 
statutes for these classes entities: a Model 
Nonprofit Corporation Act was approved in 
1952 and has been periodically revised since 
then. 

Section 3.01(b) is designed to preserve all 
statutory requirements applicable to all of 
these various classes of specialized and 
nonbusiness corporations. 


NORTH CAROLINA COMMENTARY 


This section is substantially the same as 
former G.S. 55-5. 


Legal Periodicals. — For article, “The Cre- 
ation of North Carolina’s Limited Liability Cor- 


§ 55-3-02. General powers. 


poration Act,” see 32 Wake Forest L. Rev. 179 
(1997). 


(a) Unless its articles of incorporation or this Chapter provide otherwise, 
every corporation has perpetual duration and succession in its corporate name 
and has the same powers as an individual to do all things necessary or 
convenient to carry out its business and affairs, including without limitation 
power: 

(1) To sue and be sued, complain and defend in its corporate name; 

(2) To have a corporate seal, which may be altered at will, and to use it, or 
a facsimile of it, by impressing or affixing it or in any other manner 
reproducing it; 

(3) To make and amend bylaws, not inconsistent with its articles of 
incorporation or with the laws of this State, for managing the business 
and regulating the affairs of the corporation; 

(4) To purchase, receive, lease, or otherwise acquire, and own, hold, 
improve, use, and otherwise deal with, real or personal property, or 
any legal or equitable interest in property, wherever located; 

(5) To sell, convey, mortgage, pledge, lease, exchange, and otherwise 
dispose of all or any part of its property; 

(6) To purchase, receive, subscribe for, or otherwise acquire; own, hold, 
vote, use, sell, mortgage, lend, pledge, or otherwise dispose of; and 
deal in and with shares or other interests in, or obligations of, any 
other entity; 

(7) To make contracts and guarantees, incur liabilities, borrow money, 
issue its notes, bonds, and other obligations (which may be convertible 
into or include the option to purchase other securities of the corpora- 
tion), and secure any of its obligations by mortgage or pledge of any of 
its property, franchises, or income; 

(8) To lend money, invest and reinvest its funds, and receive and hold real 
and personal property as security for repayment; 

(9) To be a promoter, partner, member, associate, or manager of any 
partnership, joint venture, trust, or other entity; 
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(10) To conduct its business, locate offices, and exercise the powers 
granted by this act within or without this State; 

(11) To elect or appoint directors, officers, employees, and agents of the 
corporation, define their duties, fix their compensation, and lend them 


money and credit; 


(12) To pay pensions and establish pension plans, pension trusts, profit 
sharing plans, stock bonus plans, stock option plans, and other benefit 
or incentive plans for any or all of its current or former directors, 
officers, employees, and agents; 

(13) To make donations for the public welfare or for charitable, religious, 
cultural, scientific, or educational purposes; 

(14) To transact any lawful business that will aid governmental policy; 

(15) To make payments or donations, or do any other act, not inconsistent 
with law, that furthers the business and affairs of the corporation; and 

(16) To provide insurance for its benefit on the life or physical or mental 
ability of any of its directors, officers or employees or on the life or 
physical or mental ability of any security holder for the purpose of 
acquiring at his death or disability its securities owned by such 
security holder, and for these purposes the corporation is deemed to 
have an insurable interest in its directors, officers, employees, or 
security holders; and to provide insurance for its benefit on the life or 
physical or mental ability of any other person in whom it has an 


insurable interest. 


(b) It shall not be necessary to set forth in the articles of incorporation any 
of the powers enumerated in this section. (Code, ss. 663, 666, 691, 692, 693; 
1893, 'c. 159; 1.901 °c) 2.6 a Réve's, 1128:.1909,.c.-507 .SinktC..5.4;Sackh267. 1925, 
COn230, BIO nL Oe Cat OOs OOD Ce. Od Ti LOAD Ch Olin DCO tL Odin Cake, 
s. 1; 1955, c. 1871, s. 1; 1959, c. 1816, ss. 4, 5; 1969, c. 751, ss. 7, 8; 1989, c. 265, 


s. 1.) 


OFFICIAL COMMENT 


The law of corporations has always proceeded 
on the fundamental assumption that corpora- 
tions are creations with limited power; such an 
assumption was articulated by the United 
States Supreme Court as early as 1804, Head & 
Armory v. Providence Insurance Co., 6 U.S, (2 
Cranch) 127, 169 (1804), and appears never to 
have been seriously questioned as a judicial 
matter. 

It is clear that narrow and limited powers 
clauses are undesirable: they encourage litiga- 
tion by bringing into question reasonable trans- 
actions that further the business and interests 
of the corporation and to the extent transac- 
tions are unauthorized, may defeat valid and 
reasonable expectations. The history of the 
Model Act and of many state statutes in this 
area is largely one ensuring that corporate 
powers are broad enough to cover all reason- 
able business transactions. 

In developing section 3.02, serious consider- 
ation was given to whether there was a contin- 
ued need for a long list of corporate powers or 
whether a general provision granting every 
corporation power to act to the same extent as 
an individual might be substituted. Because of 
the long history of these powers, however, it 


was feared that no matter how broadly phrased 
a general provision might be, a court might 
conclude that some power might not exist be- 
cause no specific reference to it was made in the 
statute. It was also feared that cautious attor- 
neys might begin to restore power clauses to 
articles of incorporation out of concern that a 
general clause of the type in question might not 
be interpreted literally. Hence, the present lan- 
guage, which is similar to that included in the 
statutes of California and other states, was 
adopted. The general clause granting the cor- 
poration essentially the same powers as an 
individual is coupled with a nonexclusive list- 
ing of powers, including the traditional power 
clauses that appear in many state statutes. 
The general philosophy of section 3.02 is thus 
that corporations formed under the Model Act 
provisions should be automatically authorized 
to engage in all acts and have all powers that 
an individual may have. Because broad grants 
of power of this nature may not be desired in 
some corporations, section 3.02 generally au- 
thorizes articles of incorporation to deny or 
limit specific powers to a specific corporation if 
that is felt desirable. This power to exclude 
specific powers does not reflect a substantive 
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change from earlier versions of the Model Act 

(which did not contain an express provision to 

this effect) but simply makes explicit what was 

always implicit. Illustrative of the powers that 
may be appropriate for limitation in specific 
corporations are the powers (discussed below) 
to make political contributions to the extent 
permitted by law or to make expenditures to 
influence elections affecting the corporate busi- 
ness to the extent permitted by law. 

The powers listed in section 3.02 were broad- 
ened in several significant respects: 

(1) All limitations on loans to directors have 
been eliminated. The wisdom and propriety 
of these loans should be evaluated on the 
basis of general fiduciary standards and the 
benefits to the corporation. See sections 8.30, 
8.31, and 8.32. Section 3.02(11) thus rejects 
the conceptual argument that because cer- 
tain transactions are subject to abuse, all 
such transactions should be prohibited. 

(2) It is made clear in section 3.02(12) that 
former as well as present directors, officers, 
employees, and agents may participate in 
pension, option, and similar benefit plans. 

(3) Section 3.02(15) permits payments or dona- 
tions or other acts “that further the business 
and affairs of the corporation.” This clause, 
which is in addition to and independent of 
the power to make charitable and similar 
donations under section 3.02(13), permits 
contributions for purposes that may not be 
charitable, such as for political purposes or to 
influence elections. This power exists only to 
the extent consistent with law other than the 
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Model Act. It is the purpose of this section to 
authorize all corporate actions that are law- 
ful or not against public policy. 

The powers of a corporation under the Model 
Act exist independently of whether a corpora- 
tion has a broad or narrow purpose clause. A 
corporation with a narrow purpose clause ney- 
ertheless has the same powers as an individual 
to do all things necessary or convenient to carry 
out its business. Many actions are therefore 
intra vires even though they do not directly 
affect the limited purpose for which the corpo- 
ration is formed. For example, a corporation 
may generally make charitable contributions 
without regard to the purpose for which the 
charity will use the funds or may invest money 
in shares of other corporations without regard 
to whether the corporate purpose of the other 
corporation is broader or narrower than the 
limited purpose clause of the investing corpora- 
tion. In some instances, however, a limited or 
narrow purpose clause may be considered to be 
a restriction on corporate powers as well as a 
restriction on purposes. Since the same ultra 
vires rule is applicable to corporations that 
exceed their purposes or powers (see the Offi- 
cial Comment to section 3.04), it is not neces- 
sary to determine whether a narrow purpose 
clause also limits the powers of the corporation 
but simply whether the purpose of the transac- 
tion in question is consistent with the purpose 
clause. Of course, these issues cannot arise in 
corporations with an “any lawful business” pur- 
pose clause. 


NORTH CAROLINA COMMENTARY 


This section contains essentially all of the 
powers enumerated in former G.S. 55-17, but it 
avoids the distinction that the prior law made 
between unconditional powers and those exer- 
cisable by a corporation “only in connection 
with the purposes stated in its charter,” and 
lists all powers in a single sequence. The words 
“or this act” were added to the Model Act’s 
introductory language in subsection (a) to em- 
phasize that there may be limiting provisions 
elsewhere in Chapter 55. Subdivision (a)(11) 
was modified to incorporate language from 
former G.S. 55-17(a)(4) that was believed to be 
less restrictive than the Model Act’s language, 
and subdivision (12) was modified by changing 


Legal Periodicals. — For note, “Glenn v. 
Wagner: Instrumentality Rule versus the Bal- 


the Model Act’s reference to “share” bonus and 
“share” option plans to the more commonly 
used terms, “stock” bonus and “stock” option 
plans. Subdivision (18) was modified to add 
donations for religious and cultural purposes, 
which were permitted under former G.S. 55- 
17(a)(6). Subdivision (16) brings forward 
former G.S. 55-17(b) (4), and is more specific 
than the Model Act in authorizing insurance on 
the corporation’s directors, officers, employees 
and security holders. 

In addition, former G.S. 55-17(c) was added 
to this section as subsection (b) to avoid any 
negative inference by its omission. It does not 
appear in the Model Act. 


ancing Test in Piercing the Corporate Veil,” see 
64 N.C.L. Rev. 1265 (1986). 
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CASE NOTES 


I. In General. 

II. Suits by and Against Corporations. 
III. Rights as to Property. 
IV. Corporate Seal. 


I. IN GENERAL. 


Editor’s Note. — The cases below were de- 
cided under the Business Corporation Act 
adopted in 1955 or under prior law. 

Implied Powers Necessary to Exercise 
of Express Powers. — Corporations possess 
by legal implication such powers as are essen- 
tial to the exercise of the powers expressly 
conferred and necessary to attain the main 
objects for which they were formed. Barcello v. 
Hapgood, 118 N.C. 712, 24 S.E. 124 (1896). 

Corporation may transact business any- 
where, unless prohibited by its charter or 
excluded by local laws. Garrett v. Bear, 144 
N.C. 23, 56 S.E. 479 (1907). 

Ratification of and Liability for Pre-In- 
corporation Contract. — Although a corpo- 
ration may not technically ratify a contract 
made on its behalf prior to its incorporation, 
since it could not at that time have authorized 
such action on its behalf, it may, after it comes 
into existence, adopt such contract by its corpo- 
rate action, which adoption may be express or 
implied, and thereby become liable for its per- 
formance. Smith v. Ford Motor Co., 289 N.C. 71, 
221 S.E.2d 282 (1976). 


II. SUITS BY AND AGAINST 
CORPORATIONS. 


Same Liability as Natural Person. — A 
corporation is now held liable to civil and crim- 
inal actions under the same conditions and 
circumstances as natural persons are. Reddit v. 
Singer Mfg. Co., 124 N.C. 100, 32 S.E. 392 
(1899). 

Liability for Slander. — A corporation may 
be held liable for slander when the defamatory 
words are uttered by express authority of the 
company or by one of its officers or agents in the 
course of his employment, and authority for 
such utterances may be fairly and reasonably 
inferred under relevant and sufficient circum- 
stances. Cotton v. Fisheries Prods. Co., 177 
N.C. 56, 97 S.E. 712 (1919). 

Ejectment and Trespass Will Lie Against 
Corporation. — Corporations, in contempla- 
tion of the law, are capable of having actual 
possession of the land, and whatever may have 
been supposed to the contrary in the distant 
past, the actions of ejectment and trespass lie 
against them. Young v. Barden, 90 N.C. 424 
(1884). 

Personal Liability of Corporate Officer 
for Pre-Incorporation Note Executed in 


Another State. — In an action to recover on a 
promissory note executed in Georgia and pay- 
able in Georgia, Georgia law applied, so that 
defendant could be held personally liable on the 
note which he executed as president of a corpo- 
ration which had not yet been formed, but 
which was subsequently incorporated and 
which made payments on the note until default. 
Smith v. Morgan, 50 N.C. App. 208, 272 S.E.2d 
602 (1980). 

Suits Must Be in Corporate Name. — A 
suit against a corporation must be brought 
against it in its corporate name, and not 
against its officers or agents. Britain v. 
Newland, 19 N.C. 363 (1837); Young v. Barden, 
90 N.C. 424 (1884). 

Unless Corporation Is Insolvent. — In 
case of insolvency, where a receiver has been 
appointed, he may sue either in his own name 
or in that of the corporation. Davis v. Industrial 
Mfg. Co., 114 N.C. 321, 19 S.E. 371 (1894); 
Smathers v. Western Carolina Bank, 135 N.C. 
410, 47 S.E. 893 (1904). 

Misnomer Immaterial. — A misnomer does 
not vitiate, provided the identity of the corpo- 
ration with that intended by the parties is 
apparent, whether it is in a deed, or in a 
judgment, or in a criminal proceeding. McCrea 
v. Starr, 5 N.C. 252 (1809); Asheville Div. No. 15 
v. Aston, 92 N.C. 579 (1885); Gordon v. Pintsch 
Gas Co., 178 N.C. 435, 100 S.E. 878 (1919). 


III. RIGHTS AS TO PROPERTY. 


Property of a corporation belongs to it, 
not to the stockholders. They only have an 
interest in such property through their relation 
to the company, and in this respect the State is 
like any other stockholder. Marshall v. Western 
N.C_R-R.,. 92 N.C. 322 (1885), 

Where the State is a stockholder in a 
railroad company, it is bound by the provisions 
of the charter in the same manner as an indi- 
vidual. It has no advantage as a stockholder on 
account of its sovereignty, for, by becoming 
such, it lays aside its character as a sovereign 
and places itself on a footing of equality with 
the individual stockholders. Marshall v. West- 
ern N.C.R.R., 92 N.C. 322 (1885). 

Corporation May Hold Estates in Fee. — 
Although the existence of a corporation be 
limited to a certain number of years, yet the 
corporation is capable of holding estates in fee. 
Asheville Div. No. 15 v. Aston, 92 N.C. 578 
(1885). 

Effect of Conveyance for Use Beyond 
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Corporate Powers. — Where a corporation 
takes a conveyance of lands for use beyond its 
charter powers, the deed is not void, but only 
voidable upon the objection of the State. Cross 
v. Seaboard Air Line Ry., 172 N.C. 119, 90 S.E. 
14 (1916). 

Private corporation may dispose of its 
property without express authority of the leg- 
islature. Benbow v. Cook, 115 N.C. 324, 20 S.E. 
453 (1894). 

A strictly private corporation can lawfully 
sell any of its property, real or personal, just as 
an individual can. Barcello v. Hapgood, 118 
N.C. 712, 24 S.E. 124 (1896). 

A corporation chartered for the purpose of 
mining and milling ores has the right, by im- 
plication of law, to buy and sell real estate 
essential to the successful prosecution of its 
business. Barcello v. Hapgood, 118 N.C. 712, 24 
S.E. 124 (1896). 

Necessity for Authorization by Directors 
to Sell Corporate Property. — Corporate 
directors are trustees of the corporation’s prop- 
erty, and usually a corporation may sell, trans- 
fer, and convey its corporate real estate only 
when authorized to do so by its board of direc- 
tors. And statutory provisions may be supple- 
mented by stipulation in the corporation’s by- 
laws. Tuttle v. Junior Bldg. Corp., 228 N.C. 507, 
46 S.E.2d 313 (1948). 

In the absence of charter provisions or by- 
laws to the contrary, the president of a corpo- 
ration is the general manager of its corporate 
affairs, and his contracts made in the name of 
the corporation in the general course of busi- 
ness and within the apparent scope of his 
authority are ordinarily enforceable, but ordi- 
narily he has no power to sell or contract to sell 
the real or personal property of the corporation 
without authority from its board of directors. 
Tuttle v. Junior Bldg. Corp., 228 N.C. 507, 46 
S.E.2d 313 (1948). 

Right to Mortgage Property. — Corpora- 
tions other than railroad companies have a 
general power to mortgage their property, un- 
less prohibited by some provision in the char- 
ter, the right to mortgage being a natural result 
of the right to incur an indebtedness. Antietam 
Paper Co. v. Chronical Publishing Co., 115 N.C. 
143, 20 S.E. 366 (1894). 

Corporation may acquire land by show- 
ing sufficient adverse possession for the 
statutory period. Cross v. Seaboard Air Line 
Ry., 172 N.C. 119, 90 S.E. 14 (1916). 


IV. CORPORATE SEAL. 


Power to have a common seal and to alter 
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or renew the same at will is frequently con- 
ferred on corporations by statute, but such 
power is one of the incidental and implied 
powers of every corporation when not expressly 
conferred. Bailey v. Hassell, 184 N.C. 450, 115 
S.E. 166 (1922). 

As a general rule, a corporation may use 
or adopt any seal. Security Nat'l Bank v. 
Educators Mut. Life Ins. Co., 265 N.C. 86, 143 
S.E.2d 270 (1965). 

And May Adopt Seal for Special Occa- 
sion. — If a corporation adopts a seal different 
from its corporate seal for a special occasion, or 
if it has no corporate seal, the seal adopted is 
the corporate seal for the time and the occasion. 
Security Nat'l Bank v. Educators Mut. Life Ins. 
Co., 265 N.C. 86, 143 S.E.2d 270 (1965). 

Any Device May Be Used for Seal. — Any 
device used for the corporate seal will be suffi- 
cient, provided it was intended for and used as 
the seal of the corporation, and had been 
adopted by proper action of the corporation for 
that purpose. Bailey v. Hassell, 184 N.C. 450, 
115 S.E. 166 (1922). 

A corporate seal may consist of anything 
found upon a paper and which appears to have 
been put there by due authority or to have been 
adopted and used by such authority as and for 
the seal of the corporation. Security Nat] Bank 
v. Educators Mut. Life Ins. Co., 265 N.C. 86, 
143 S.E.2d 270 (1965). 

The simple word “seal” with a scroll 
adopted as the seal of a corporation and used by 
it on a deed to its lands according to resolutions 
of the stockholders and directors thereof at 
separate meetings held for the purpose, when 
all were present, is sufficient. Bailey v. Hassell, 
184 N.C. 450, 115 S.E. 166 (1922). 

Burden of Proof as to Seal on Contract 
and Statute of Limitations. — The burden 
was upon plaintiffs to prove that the action 
accrued within the time limited by § 1-47, by 
showing that the company adopted the seal 
appearing on the contract for the special occa- 
sion or for all similar occasions, or that such 
seal became the seal of the corporation by 
reason of some other rule of law, or that the 
regular corporate seal was impressed or at- 
tached to the original of the contract, or that 
there were facts and circumstances which ex- 
cluded the operation of the 3-year statute, § 1- 
52, other than the matter of a seal. Security 
Nat’l Bank v. Educators Mut. Life Ins. Co., 265 
N.C. 86, 143 S.E.2d 270 (1965). 
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§ 55-3-03. Emergency powers. 


(a) In anticipation of or during an emergency defined in subsection (d), the 
board of directors of a corporation may: 

(1) Modify lines of succession to accommodate the incapacity of any 
director, officer, employee, or agent; and 

(2) Relocate the principal office, designate alternative principal offices or 
regional offices, or authorize the officers to do so. 

(b) During an emergency defined in subsection (d), unless emergency bylaws 
provide otherwise: 

(1) Notice of a meeting of the board of directors need be given only to those 
directors whom it is practicable to reach and may be given in any 
practicable manner, including by publication and radio; and 

(2) One or more officers of the corporation present at a meeting of the 
board of directors may be deemed to be directors for the meeting, in 
order of rank and within the same rank in order of seniority, as 
necessary to achieve a quorum. 

(c) Corporate action taken in good faith during an emergency under this 
section to further the ordinary business affairs of the corporation binds the 
corporation and the fact that said action is taken by special procedures may not 
be used to impose liability on a corporate director, officer, employee, or agent. 

(d) An emergency exists for purposes of this section if a quorum of the 
corporation’s directors cannot readily be assembled because of some cata- 
strophic event. (1989, c. 265, s. 1.) | 


OFFICIAL COMMENT 


Section 3.03 should be read in conjunction with 
section 2.07, which authorizes a corporation to 
adopt emergency or standby bylaws. Section 
3.03 grants every corporation limited powers to 
act in an emergency even though it has failed to 
enact emergency bylaws under section 2.07. 
An “emergency” for purposes of section 3.03 is 
defined in subsection (d) as any catastrophic 
event that makes it difficult or impossible to 
assemble a quorum of directors. In this situa- 
tion, section 3.03(b) dispenses with or relaxes 
notice requirements and permits corporate of- 
ficers to serve as directors in order to achieve a 


quorum. The section also authorizes the board 
of directors, either before or during an emer- 
gency, to modify lines of succession and relocate 
the principal business office of the corporation. 
These actions may be taken only by the board of 
directors at a meeting at which a quorum is 
present after giving effect, if necessary, to sec- 
tion 3.03(b). 

These minimal provisions, it is believed, 
should permit a corporation to continue to 
function in the face of an emergency even if no 
emergency bylaws have been adopted under 
section 2.07. 


NORTH CAROLINA COMMENTARY 


This section has no counterpart in prior law. 
The Model Act was rewritten in subsection (c) 


§ 55-3-04. Ultra vires. 


to conform to changes made to G.S. 55-2- 
07(c)(2). 


(a) Except as provided in subsection (b), the validity of corporate action may 
not be challenged on the ground that the corporation lacks or lacked power to 


act. 


(b) A corporation’s power to act may be challenged: 
(1) In a proceeding by a shareholder against the corporation to enjoin the 


act; 


(2) In a proceeding by the corporation, directly, derivatively, or through a 
receiver, trustee, or other legal representative, against an incumbent 
or former director, officer, employee, or agent of the corporation; or 
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(3) In a proceeding by the Attorney General under G.S. 55-14-30. 

(c) In a shareholder’s proceeding under subsection (b)(1) to enjoin an 
unauthorized corporate act, the court may enjoin or set aside the act, if 
equitable and if all affected persons are parties to the proceeding, and may 
award damages for loss (other than anticipated profits) suffered by the 
corporation or another party because of enjoining the unauthorized act. (Code, 
ss. 607, 686; 1901, c. 2, s. 107; Rev., s. 1197; G.S., s. 1148; G.S., 55-47; 1955, c. 


13 Lass BA1989; .c.4269,,8. hs) 


OFFICIAL COMMENT 


The basic purpose of section 3.04 — as has been 
the purpose of all similar statutes during the 
20th century — is to eliminate all vestiges of 
the doctrine of inherent incapacity of corpora- 
tions. See Campbell, “The Model Business Cor- 
poration Act,” 11-4 BUS. LAW. 98, 102 (1956). 
Under this section it is unnecessary for persons 
dealing with a corporation to inquire into limi- 
tations on its purposes or powers that may 
appear in its articles of incorporation. A person 
who is unaware of these limitations when deal- 
ing with the corporation is not bound by them. 
The phrase in section 3.04(a) that the “validity 
of corporate action may not be challenged on 
the ground that the corporation lacks or lacked 
power to act” applies equally to the use of the 
doctrine as a sword or as a shield: a third 
person may no more avoid an undesired con- 
tract with a corporation on the ground the 
corporation was without authority to make the 
contract than a corporation may defend a suit 
on a contract on the ground that the contract is 
ultra vires. 

The language of section 3.04 extends beyond 
contracts and conveyances of property; “corpo- 
rate action” of any kind cannot be challenged on 
the ground of ultra vires. For this reason it 
makes no difference whether a limitation in 
articles of incorporation is considered to be a 
limitation on a purpose or a limitation on a 
power; both are equally subject to section 3.04. 
Corporate action also includes inaction or re- 
fusal to act. The common law of ultra vires 
distinguished between executory contracts, 
partially executed contracts, and fully executed 
ones; section 3.04 treats all corporate action the 
same — except to the extent described in sec- 
tion 3.04(b) — and the same rules apply to all 
contracts no matter at what stage of perfor- 
mance. 

Section 3.04, however, does not validate cor- 
porate conduct that is made illegal or unlawful 
by statute or common law decision. This con- 
duct is subject to whatever sanction, criminal 
or civil, that is provided by the statute or 
decision. Whether or not illegal corporate con- 
duct is voidable or rescindable depends on the 
applicable statute or substantive law and is not 
affected by section 3.04. 

Section 3.04 also does not address the valid- 


ity of essentially intra vires conduct that is not 
approved by appropriate corporate action. It 
does not deal, for example, with the enforceabil- 
ity of an executory contract to sell substantially 
all the assets of a corporation not in the ordi- 
nary course of business that was not approved 
by the shareholders as required by section 
12.02. This type of transaction is not beyond 
the purposes or powers of the corporation; it 
simply has not been approved by the corporate 
authorities as required by law. Similarly, sec- 
tion 3.04 does not deal with whether a corpora- 
tion is bound by the action of a corporate agent 
if the action requires, but has not received, 
approval by the board of directors. Whether or 
not the corporation is bound by this action 
depends on the law of agency, particularly the 
scope of apparent authority and whether the 
third person knew or should have known of the 
defect in the corporate approval process. These 
actions may be ultra vires with respect to the 
agent’s authority but they are not ultra vires 
with respect to the corporation and are not 
controlled by section 3.04. 

Similarly, corporate action is not ultra vires 
under section 3.04 merely because it consti- 
tutes a breach of fiduciary duty. For example, a 
misuse of corporate assets for personal pur- 
poses by an officer or director is a breach of 
fiduciary duty and may be enjoined. Similarly, 
in some circumstances a lien on corporate as- 
sets and a contract entered into by the corpo- 
ration may be cancelled or enjoined if they 
constitute breaches of fiduciary duty and the 
third person is charged with knowledge that 
they were improper. These transactions, how- 
ever, are not ultra vires with respect to the 
corporation, and cannot be attacked under sec- 
tion 3.04. They may be enjoined because of 
breach of the fiduciary duty, not because the 
transaction exceeds the powers or purposes of 
the corporation. 

Section 3.04(b), like the prior Model Act pro- 
visions, permits challenges to the corporation’s 
lack of power in three limited classes of cases: 
(1) In suits by the attorney general under sec- 

tion 14.30. This provision does not answer 

the question whether or not a corporation 
may be dissolved or enjoined by the attorney 
general for committing an ultra vires act; it 
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simply preserves the power of the state to 
assert that certain corporate action was ultra 
vires. 

(2) In a suit by the corporation, either directly 
or through a legal representative, against 
incumbent or former officers or directors for 
authorizing or causing the corporation to 
engage in an ultra vires act. Again, this 
section does not address whether or not there 
is liability for causing the corporation to 
enter into an ultra vires act; it simply pre- 
serves the power of the corporation to assert 
that certain corporate action was ultra vires. 

(3) In a suit by a shareholder against the 
corporation to enjoin an ultra vires act. This 
suit, however, is subject to the requirements 
of section 3.04(c). Under this subsection an 
ultra vires act may be enjoyed only if all 
“affected parties” are parties to the suit. The 
requirement that the action be “equitable” 
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generally means that only third persons deal- 
ing with a corporation while specifically 
aware that the corporation’s action was ultra 
vires will be enjoined. The general phrase “if 
equitable” was retained because of the possi- 
bility that other circumstances may exist in 
which it may be equitable to refuse to enforce 
an ultra vires contract. Further, if enforce- 
ment of the contract is enjoined, either the 
third person or the corporation may in the 
discretion of the court be awarded damages 
from the other for loss (excluding anticipated 
profits). 

Section 3.04(c) thus authorizes a court to 
enjoin or set aside an ultra vires act or grant 
other relief that may be necessary to protect the 
interests of all affected persons, including the 
interests of third persons who deal with the 
corporation. 


NORTH CAROLINA COMMENTARY 


This section contains no change of substance 
from former G.S. 55-18 except that the new 
section applies only to North Carolina corpora- 


tions whereas the prior statute purported to 
apply to foreign corporations as well. 


CASE NOTES 


Editor’s Note. — The cases below were de- 
cided under the Business Corporation Act 
adopted in 1955 or under prior law. 

Doctrine of ultra vires has been very 
much modified, and many contracts made in 
the course of business, especially when exe- 
cuted and benefits are received or liabilities are 
incurred, will be upheld and enforced which 
were once declared absolutely void. Hutchins v. 
Bank, 128 N.C. 72, 38 S.E. 252 (1901). 

The doctrine of ultra vires has been curtailed 
to a considerable degree. Piedmont Aviation, 
Inc. v. S & W Motor Lines, 262 N.C. 135, 1386 
S.E.2d 658 (1964). 

Question whether acts are ultra vires is 
a conclusion of law to be drawn from the 


facts stated. Spencer v. Seaboard Air Line Ry., 
187 N.C. 107, 49 S.E. 96 (1904). 

State May Enjoin Threatened Ultra 
Vires Act. — Modification of the doctrine does 
not involve the right in an appropriate case of 
the State to enjoin a threatened ultra vires act. 
Victor v. Louise Cotton Mills, 148 N.C. 107, 61 
S.E. 648 (1908). 

Stockholder May Bring Action. — If an 
act of a corporation is ultra vires, any one or 
more stockholders may by some appropriate 
method call it in question, and, unless barred 
by having consented to or acquiesced in it, have 
relief. Victor v. Louise Cotton Mills, 148 N.C. 
107, 61 S.E. 648 (1908); Lutterloh v. City of 
Fayetteville, 149 N.C. 65, 62 S.E. 758 (1908). 


§ 55-3-05. Exercise of corporate franchises not granted. 


The Attorney General may upon his own information or upon complaint of a 
private party bring an action in the name of the State to restrain any person 
from exercising corporate franchises not granted. (Code, ss. 607, 686; 1901, c. 
23° 90T: Rev. Svi9 (CS2 sopagets. 5s sora 2s TOnS Yc ot ve: T4989. 
G#205;:5) iy) 


NORTH CAROLINA COMMENTARY 


This section brings forward former G.S. 55- 
10. 


942 


$55-4-01 ART. 4. NAME §$55-4-01 


ARTICLE 4. 


Name. 


§ 55-4-01. Corporate name. 


(a) A corporate name: 

(1) Must contain the word “corporation”, “incorporated”, “company”, or 
“limited”, or the abbreviation “corp.”, “inc.”, “co.”, or “Itd.”; and 

(2) May not contain language stating or implying that the corporation is 
organized for a purpose other than that permitted by G.S. 55-3-01 and 
its articles of incorporation. 

(b) Except as authorized by subsection (c) of this section, a corporate name 
must be distinguishable upon the records of the Secretary of State from: 

(1) The corporate name of a corporation incorporated or authorized to 
transact business in this State; 

(2) A corporate name reserved or registered under G.S. 55-4-02 or GS. 
55-4-03; 

(3) The fictitious name adopted by a foreign corporation authorized to 
transact business in this State because its real name is unavailable; 

(4) The corporate name of a nonprofit corporation incorporated or autho- 
rized to transact business in this State; and 

(5) The name used, reserved, or registered by a limited liability company 
pursuant to Chapter 57C of the General Statutes or by a limited 
partnership pursuant to Chapter 59 of the General Statutes. 

(c) A person may apply to the Secretary of State for authorization to use a 
name that is not distinguishable upon his records from one or more of the 
names described in subsection (b). The Secretary of State shall authorize use 
of the name applied for if: 

(1) The other corporation consents to the use in writing and submits an 
undertaking in form satisfactory to the Secretary of State to change 
its name to a name that is distinguishable upon the records of the 
Secretary of State from the name of the applicant; or 

(2) The applicant delivers to the Secretary of State a certified copy of the 
final judgment of a court of competent jurisdiction establishing the 
applicant’s right to use the name applied for in this State. 

(d) Reserved for future codification purposes. 

(e) The use of assumed names or fictitious names, as provided for in Chapter 
66, is not affected by this Chapter. 

(f) Neither the reservation or registration of a corporate name nor the 
incorporation of any domestic corporation shall authorize the use in this State 
of a corporate name in violation of the rights of any third party under the 
federal trademark act, the trademark act of this State, or other statutory or 
common law, or be a defense to an action for violation of any such rights. 

(g) The name of a corporation dissolved under Article 14 may not be used by 
another corporation until: 

(1) In the case of a voluntary dissolution, the expiration of 120 days after 
the effective date of the dissolution, or 

(2) In the case of an administrative dissolution, the expiration of the 
period within which the corporation may be reinstated pursuant to 
G.S. 55-14-21, 

unless the dissolved corporation changes its name to a name that is distin- 
guishable upon the records of the Secretary of State from the names of other 
business corporations, nonprofit corporations, limited partnerships, or limited 
lability companies organized or transacting business in this State. (1901, c. 2, 
s..8; 1903, c. 453; Rev., s. 1137; 1913, c. 5, s. 1; C.S., s. 1114; 1935, cc. 166, 320; 
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1939, '¢, 222; G.S., 8..55-25 1955, c 13d iss 1959; c.'1316; 's/ 28: 1969)c. 751, 
ss. 4-6; 1973, c. 469, s. 45.3; 1989, c. 265, s. 1; 1989 (Reg. Sess., 1990), c. 1024, 


s. 12.5; 1995, c. 539, ss. 4, 5.) 


OFFICIAL COMMENT 


All of chapter 4, relating to corporate names, 
has been reviewed and revised in light of the 
responsibilities that should reasonably be 
placed on secretaries of state considering their 
available resources. 

Section 4.01 deals with two basic name re- 
quirements: (1) the name must indicate 
“corporateness,” and (2) the name must be 
distinguishable upon the records of the secre- 
tary of state. 


1. INDICATION OF CORPORATENESS 


Section 4.01(a) permits the words indicating 
corporateness to include “corporation,” “incor- 
porated,” “limited,” or “company” or an abbrevi- 
ation of them. While the words “company” and 
“limited” are commonly used by partnerships or 
limited partnerships, and therefore do not 
uniquely indicate corporateness, their use is 
widespread and is continued since it creates no 
discernible harm. The Act also permits the use 
of words or abbreviations in another language 
that import corporateness. 


2. NAMES THAT ARE “DISTINGUISHABLE UPON THE 
RECORDS OF THE SECRETARY OF STATE” 


The revision of the Model Act is based on the 
fundamental premise that its name provisions 
should only ensure that each corporation has a 
sufficiently distinctive name so that it may be 
distinguished from other corporations upon the 
records of the secretary of state. The general 
business corporation statute should not be a 
partial substitute for a general assumed name, 
unfair competition, or antifraud statute. As a 
result, the Model Act does not restrict the 
power of a corporation to adopt or use an 
assumed or fictitious name with the same free- 
dom as an individual or impose a requirement 
that an “official” name not be “deceptively sim- 
ilar” to another corporate name (a requirement 
of earlier versions of the Model Act). Principles 
of unfair competition, not the business corpora- 
tion act, provide the limits on the competitive 
use of similar names. 

The phrase “distinguishable upon the records 
of the secretary of state” is drawn from section 
102(a)(1) of the Delaware General Corporation 
Law. The principal justifications for requiring a 
distinguishable official name are (1) to prevent 
confusion within the secretary of state’s office 
and the tax office and (2) to permit accuracy in 
naming and serving corporate defendants in 
litigation. Thus, confusion in an absolute or 
linguistic sense is the appropriate test under 
the Model Act, not the competitive relationship 


between the corporations, which is the test for 
fraud or unfair competition. The precise scope 
of “distinguishable upon the records of the 
secretary of state” is an appropriate subject of 
regulation by the office of secretary of state in 
order to ensure uniformity of administration. 
Corporate names that differ only in the words 
used to indicate corporateness are generally 
not distinguishable. Thus, if ABC Corporation 
is in existence, the names “ABC Inc.,” “ABC 
Co.,” or “ABC Corp.” should not be viewed as 
distinguishable. Similarly, minor variations be- 
tween names that are unlikely to be noticed, 
such as the substitution of a “.” for a “,” or the 
substitution of an arabic numeral for a word, 
such as “2” for “Two”, or the substitution of a 
lower case letter for a capital, such as “d” for 
“D,” generally should not be viewed as being 
distinguishable. 

The elimination of the “deceptively similar” 
requirement that appeared in earlier versions 
of the Model Act and the specific recognition 
appearing in section 4.01(e), that corporations 
may use artificial or fictitious names to the 
same extent an individual can, are based on the 
fact that the secretary of state does not gener- 
ally police the unfair competitive use of names 
and, indeed, usually has no resources to do so. 
For example, assume that “ABC Corporation” 
operates a retail furniture store in Albany, New 
York, and another group wants to use the same 
name to engage in a business involving imports 
of textiles in New York City. An attempt to 
incorporate a second “ABC Corporation” (or a 
very close variant such as “ABC Corp.” or “ABC 
Inc.”) should be rejected because the names are 
not distinguishable upon the records of the 
secretary of state. If the second group uses a 
distinguishable official name, like “ABD Corpo- 
ration,” it probably may lawfully assume the 
fictitious name “ABC Corporation” to import 
goods in New York City if it files the assumed 
name certificate required by New York law. In 
these situations, the secretary of state will 
usually not know in what business or in what 
geographical area “ABC Corporation” is active 
or what name ABD Corporation is actually 
using in its business; he simply maintains an 
alphabetical list of “official” corporate names as 
they appear from corporate records and makes 
his decision about whether a proposed name is 
distinguishable from other “official names” by 
comparing the proposed name with those on 
the list. This assumes that there is either no 
assumed name statute or that if there is such a 
statute it requires only local filing in counties 
or, as in New York, a central filing which does 
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not become part of the corporate records main- 
tained by the secretary of state’s office. These 
assumptions are generally if not universally 
correct. 


3. CLASSES OF UNAVAILABLE NAMES 


Section 4.01(b)(3) lists classes of “official 
names” that are not available. Names in use 
and thus unavailable from the standpoint of 
the secretary of state’s uniqueness test for 
“official names” come from the _ following 
sources: (1) official names of profit or not-for- 
profit domestic corporations, (2) official names 
of foreign profit or not-for-profit corporations 
qualified to transact business, (3) reserved 
names, and (4) registered names. The secretary 
of state becomes involved with fictitious or 
assumed names only in the situation where a 
foreign corporation, planning to transact busi- 
ness in a state, discovers that its name is not 
available in that state. To qualify it must adopt 
an assumed or fictitious name as its “official 
name” in the state, see section 15.06. Such a 
fictitious or assumed name is thereafter an 
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“official” name and is unavailable to the same 
extent as any other “official name” in use is 
unavailable. 


4. CONSENT TO USE 


Section 4.01(c)(1) authorizes the secretary of 
state to accept a name that is indistinguishable 
from the name of another corporation if that 
corporation files an undertaking in a form sat- 
isfactory to the secretary of state that it will 
thereafter change its name to a name that is 
distinguishable upon the records of the secre- 
tary of state. This privilege may be important 
in acquisition transactions where a new corpo- 
ration is to take over the business of an existing 
corporation without a change in corporate 
name. The secretary of state may require the 
undertaking to specify the new name which the 
corporation will adopt and the time period 
within which the change will be made. The 
requirements imposed on the undertaking 
should be consistent with the limited role of the 
secretary of state in the administration of sec- 
tion 4.01. 


AMENDED NORTH CAROLINA COMMENTARY 


Unlike the Model Act, former G.S. 55-12(a) 
did not permit a corporate name to contain 
“words or abbreviations of like import in an- 
other language.” The drafters concluded that a 
corporate name should not contain foreign 
words or abbreviations to indicate corporate- 
ness and that it would be confusing to the 
Secretary of State’s office to determine what 
foreign words or abbreviations are “of like im- 
port.” Therefore, consistent with the provisions 
of the prior law, they omitted the Model Act 
language “or words or abbreviations of like 
import in another language” from subdivision 
(a)(1). 

The Model Act was modified in subsection (c) 
to clarify that any person (not just a corpora- 
tion) may apply for authorization under this 
subsection. 

Subsection 4.01(d) of the Model Act is a 
restatement of the trade name law and there- 


Legal Periodicals. — For article, “The Cre- 
ation of North Carolina’s Limited Liability Cor- 


fore was deemed unnecessary. 

Subsection (e) was rewritten for clarification. 

Subsection (f) was added to bring forward the 
provisions of former G.S. 55-12(k). 

Subsection (g), which is not in the Model Act, 
is an entirely new section that addresses the 
use of a dissolved corporation’s name. 

Former G.S. 55-12(b), which provided that a 
corporate name could not contain “any word or 
phrase which is likely to mislead the public or 
which indicates or implies that it is organized 
for any purpose other than one or more of the 
purposes contained in its charter,” was not 
brought forward. The provision was aimed at 
preventing fraudulent business practices, and 
the drafters decided that this should be policed 
by the Attorney General rather than by the 
Secretary of State through the corporation 
laws. 


poration Act,” see 32 Wake Forest L. Rev. 179 
(1997). 


CASE NOTES 


Editor’s Note. — The cases below were de- 
cided under the Business Corporation Act 
adopted in 19585. 

Generally Descriptive Phrases Not Cov- 
ered by Subsection (c). — The proscription in 
former § 55-12(c) against deceptively similar 


corporate names remained circumscribed by 
the salutary common law principle that gener- 
ally descriptive phrases may not be exclusively 
appropriated in a trade name. Two Way Radio 
Serv., Inc. v. Two Way Radio of Carolina, Inc., 
322 N.C. 809, 370 S.E.2d 408 (1988). 
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Use of a Generally Descriptive Term Did 
Not Exclude Others. — Plaintiff did not, by 
its prior incorporation under a name that in- 
cluded the generally descriptive phrase “two 
way radio,” acquire a right to the use of that 
phrase in its corporate name to the exclusion of 
that right in defendant and others subse- 
quently incorporated. Two Way Radio Serv., 
Inc. v. Two Way Radio of Carolina, Inc., 322 
N.C. 809, 370 S.E.2d 408 (1988). 

“Homestead Builders” Insufficient. — 
Where a contract or sale entered into by a 
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purported corporation used only the name 
“Homestead Builders,” and, similarly, the bank 
account of the purported corporation was 
opened in the name of “Homestead Builders,” 
the corporate name did not comply with former 
§ 55-12(a). Keels v. Turner, 45 N.C. App. 213, 
262 S.E.2d 845, cert. denied, 300 N.C. 197, 269 
S.E.2d 624, reh’g denied, 270 S.E.2d 109 (N.C. 
1980). 

Applied in State v. Woody, — N.C. App. —, 
513 S.E.2d 801 (1999). 


§ 55-4-02. Reserved name. 


(a) A person may reserve the exclusive use of a corporate name, including a 
fictitious name for a foreign corporation whose corporate name is not available, 
by filing an application with the Secretary of State. The application must set 
forth the name and address of the applicant and the name proposed to be 
reserved. If the Secretary of State finds that the corporate name applied for is 
available, he shall reserve the name for the applicant’s exclusive use for a 
nonrenewable 120-day period. 

(b) The owner of a reserved corporate name may transfer the reservation to 
another person by filing with the Secretary of State a signed notice of the 
transfer that states the name and address of the transferee. 

(c) Any person acquiring the goodwill of a domestic corporation or of a 
foreign corporation authorized to transact business in this State may, on 
furnishing the Secretary of State satisfactory evidence of such acquisition, 
reserve the exclusive right to the corporate name of the said corporation for a 
period of 10 years. (1901, c. 2, s. 8; 1908, c. 453; Rev., s. 11387; 1913, c. 5, s. 1; 
C.S8s 8s; 1114;.1935,:cec.,166, 320; 1939, ¢222;"G:Sijsi 55-2:51955, c13 Tipe tl: 
1959, c. 1316, s. 28; 1969, c. 751, ss. 4-6; 1973, c. 469, s. 45.3; 1989, c. 265, s. 1.) 


OFFICIAL COMMENT 


The “reservation” of a corporate name is basi- 
cally a device to simplify the formation of a new 
corporation or the qualification of a foreign 
corporation. By reserving a name, the persons 
considering the formation or qualification of the 
corporation can order stationery, prepare docu- 
ments, etc. on the assumption that the reserved 
name will be available. Reference to a specific 
intent to form a new corporation is not required 
by the statute, however, since a secretary of 
state is not equipped and should not be asked to 
determine whether the requisite intent actu- 
ally exists. For the same reason, “any person” is 
permitted to reserve a corporate name without 
reference to specific classes of persons who 
might wish to reserve a corporate name for 
various purposes. 

Under section 4.02 of the Model Act, an 
available corporate name may be reserved: 

(1) by persons considering the formation of a 
new domestic corporation; 

(2) by persons considering the formation of a 
corporation in another state and the immedi- 
ate qualification of that new corporation in 
this state; and 


(3) by a foreign corporation planning or consid- 
ering qualification in this state. The name 
reserved may be the foreign corporation’s 
“official name” (if that name is available) or 
another name. The foreign corporation may 
thereafter use the reserved name as the 
name of a domestic subsidiary or, if its real 
name is unavailable, as a fictitious “official 
name” for its qualification under section 
15.06. 

These illustrations are designed to suggest the 

scope and flexibility of section 4.02, and not to 

exhaust the possible uses to which a reserved 
name may be put. 

Consideration was also given to whether res- 
ervation of a corporate name should be made 
renewable. The modern requirements for incor- 
poration of a domestic corporation or the qual- 
ification of a foreign corporation are so simple 
that it is unlikely that more than 120 days 
could ever be realistically required to form or 
qualify a corporation. Also, it was believed to be 
undesirable to allow the reservation procedure 
to be used for other purposes, such as perma- 
nently setting aside a name by successive re- 
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newals. Therefore, only a single, one-time res- 
ervation is provided for, although after the 
120-day period expires the name becomes avail- 
able again and anyone, including the original 
reserver, may reserve the name. And nothing 
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prevents the formation of an inactive corpora- 
tion specifically to hold the desired name if a 
longer period of reservation is desired than the 
120-day period specified by section 4.02. 


NORTH CAROLINA COMMENTARY 


Subsection (c) was added to the Model Act’s 
provisions to bring forward the provisions of 


the Model Act in this section were made for 
clarification. 


former G.S. 55-12(e). Other minor changes to 


§ 55-4-03. Registered name. 


(a) A foreign corporation may register its corporate name, or its corporate 
name with any addition required by G.S. 55-15-06, if the name is distinguish- 
able upon the records of the Secretary of State from the corporate names that 
are not available under G.S. 55-4-01(b)(3). 

(b) A foreign corporation registers its corporate name, or its corporate name 
with any addition required by G.S. 55-15-06, by filing with the Secretary of 
State an application: 

(1) Setting forth its corporate name, or its corporate name with any 
addition required by G.S. 55-15-06, the state or country and date of its 
incorporation, and a brief description of the nature of the business in 
which it is engaged; and 

(2) Accompanied by a certificate of existence (or a document of a similar 
import) from the state or country of incorporation. 

(c) The name is registered for the applicant’s exclusive use upon the 
effective date of the application and until the end of the calendar year in which 
it became effective. 

(d) A foreign corporation whose registration is effective may renew it for 
successive years by filing with the Secretary of State a renewal application, 
which complies with the requirements of subsection (b), between October 1 and 
December 31 of the preceding year. The renewal application renews the 
registration for the following calendar year. Any renewal application filed after 
the expiration of the registration shall be treated as a new application for 
registration. 

(e) A foreign corporation whose registration is effective may thereafter 
qualify as a foreign corporation under that name or consent in writing to the 
use of that name by a corporation thereafter incorporated under this Chapter 
or by another foreign corporation thereafter authorized to transact business in 
this State. The registration terminates when the domestic corporation is 
incorporated or the foreign corporation qualifies or consents to the qualifica- 
tion of another foreign corporation under the registered name. (1901, c. 2, s. 8; 
19038, c. 453; Rev., s. 1137; 1913, c. 5, s. 1; C.S.,s. 1114; 1935, cc. 166, 320; 1939, 
c. 222; G.S., 8455-2; 1955, ¢. 1371, s. 1;.1959,.c. 1816,)s..28; 1969, c. 751,.ss. 4-6; 
1973, c. 469, s. 45.3; 1989, c. 265, s. 1.) 


OFFICIAL COMMENT 


The “registration” of a corporate name is basi- 
cally a device by which a foreign corporation, 
not qualified to transact business in the state, 
can preserve the right to use its unique “real” 
name if it decides later to qualify in the state. 
In effect, registration ensures “real” name 


availability in areas of potential future expan- 
sion. 

It is believed desirable to limit section 4.03 to 
this purpose and not allow it to become an 
indirect device for the preservation of trade- 
marks, trade names, or possible assumed 
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names. For this reason, generally only “real” 
names of foreign corporations may be regis- 
tered (with exceptions described below). A 
broader approach would create issues better 
resolved under a trademark or similar statute, 
or by litigation under unfair competition prin- 
ciples, and might impose duties on secretaries 
of state that they are generally not equipped to 
handle, or could handle only at increased cost. 

Registration of a name other than the “real” 
name is permitted in only one situation: if the 
“real” name of a foreign corporation is not 
available solely because it does not comply with 
section 15.06, requiring the words “incorporat- 
ed,” “corporation,” “company,” or “limited,” or an 
abbreviation of one of these words, the corpora- 
tion may add one of these words or abbrevia- 
tions and register its “real” name as so modified 
under section 4.038(a). 

Confusion sometimes exists between “reser- 
vation” of names under section 4.02 and regis- 
tration of names under section 4.03. A foreign 
corporation that is planning to qualify as a 
foreign corporation and finds that its name is 
available in the state may either register or 
reserve the name. Often a foreign corporation 
will have to decide whether to qualify or to 
create a domestic subsidiary; this well may be 
decided after the exclusive right to use the 
corporate name in the state is obtained either 
by reservation or by registration. If the corpo- 
ration registers its name, it will be kept indef- 
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initely; if it reserves, it will be kept for 120 days 
and then become available again. That is the 
foreign corporation’s choice. If a foreign corpo- 
ration registers its name and then elects to 
form a domestic or foreign subsidiary, the writ- 
ten consent procedure of section 4.03(e) allows 
the secretary of state to ascertain that the 
domestic subsidiary is related to the foreign 
corporation and that use of the registered name 
by that subsidiary is acceptable to the foreign 
parent. 

If a foreign corporation’s “real” name is un- 
available, a foreign corporation may reserve any 
name — including one that is assumed or 
fictitious when compared with the corporation’s 
“real” name — for 120 days. But it may not 
register this type of name in light of the policy 
against allowing the name provisions of the 
Model Act to be used for purposes broader than 
the “unique name” issue. Nevertheless, a for- 
eign corporation that wishes to be certain that 
a particular fictitious or assumed name will be 
available in the future may create an inactive 
domestic subsidiary with the desired name to 
preserve its future availability. See also the 
Official Comment to section 15.06. 

Section 4.03(e) provides that the protection of 
the name provided by this section terminates 
when the name is used pursuant to this section 
by the foreign corporation or its domestic or 
foreign subsidiary. 


NORTH CAROLINA COMMENTARY 


Subsection (c) differs from the Model Act in 
providing that registration of a corporate name 
remains effective “until the end of the calendar 
year in which it became effective.” 


The last sentence of subsection (d) was added 
from former G.S. 55-12(h). Former G.S. 55- 


12(h) permitted renewals on a year-to-year ba- 
sis for ten years, whereas this Act does not 
contain this limitation. 

Other minor changes to the Model Act in this 
section were made for clarification. 


§ 55-4-04. Reserved and registered names, powers of the 
Secretary of State. 


The Secretary of State may revoke any reservation or registration of a 
corporate name if he finds, upon a hearing not less than 15 days after the 
effective date of written notice given by registered or certified mail, return 
receipt requested, to the person or corporation who made the reservation or 
registration, that the application therefor or any transfer thereof was not made 
in good faith or that any statement contained in the application for reservation 
or registration was false when such application was filed or has thereafter 
become false. (1901, c. 2, s.. Si9l903803453; Rev) si 113771918; erb)si 1 Cs., 
sy IV14 1935, ce. 166; 520; 195976" 2227-G.o. Ss. bo 2, loop, © 147 1°61) boo9, 
Qs 1316, $1:28:1969 ).c2751 48s. 4-6; 1973, on 469, Ss. 45.3: 1989, €: 265, s. 1: 1993, 
(hgh 3 3 YY) 
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NORTH CAROLINA COMMENTARY 


This section, which is not part of the Model 
Act, was added to bring forward the provisions 
of former G.S. 55-12(1), relating to the power of 
the Secretary of State to revoke any reservation 


provisions of former G.S. 55-12(j), relating to 
enjoining the use by a corporation of a name in 
violation of Article 4. The drafters concluded 
that such powers should be explicit. 


or registration of a corporate name, and the 


§ 55-4-05. Real property records. 


(a) Whenever the name of any domestic or foreign corporation holding title 
to real property in this State is changed upon amendment to the articles of 
incorporation or whenever title to its real property in this State is vested by 
operation of law in another entity upon merger, consolidation, or conversion of 
the corporation, a certificate reciting the name change, merger, consolidation, 
or conversion shall be recorded in the office of the register of deeds of the 
county where the property lies, or if the property is located in more than one 
county, then in each county where any portion of the property lies. 

(b) The Secretary of State shall adopt uniform certificates to be furnished for 
registration in accordance with this section. In the case of a foreign corpora- 
tion, a similar certificate by any competent authority of the jurisdiction of 
incorporation may be registered in accordance with this section. 

(c) The certificate required by this section shall be recorded by the register 
of deeds in the same manner as deeds, and for the same fees, but no formalities 
as to acknowledgement, probate, or approval by any other officer shall be 
required. The former name of the corporation holding title to the real property 
before the name change, merger, consolidation, or conversion shall appear in 
the “Grantor” index, and the new name of the corporation or the name of the 
other entity holding title to the real property by virtue of the merger, 
consolidation, or conversion shall appear in the “Grantee” index. (1989, c. 265, 
s. 1; 1991, c. 645, s. 2(a); 1999-369, s. 1.4.) 


NORTH CAROLINA COMMENTARY 


This section, which is not part of the Model 
Act, relates to updating real property records 
when the name of a corporation is changed or 
when title to real property is transferred by 


Effect of Amendments. — Session Laws 
1999-369, s. 1.4, effective December 15, 1999, 
and applicable to mergers, consolidations, or 
conversions effective on or after that date, in 
subsection (a), inserted “its” preceding the sec- 
ond occurrence of “real property,” substituted 
“vested” for “transferred,” inserted “in another 
entity,” substituted “consolidation, or conver- 
sion of the corporation” for “of two or more 
corporations” and _ substituted “the name 


operation of law in a merger. It is a blend of 
section 13.1-633 of the Virginia act and G.S. 
47-18.1. 


change, merger, consolidation, or conversion” 
for “such change or transfer”; and, in subsec- 
tion (c), substituted “name change, merger, 
consolidation, or conversion” for “amendment 
or merger,” substituted “new name” for “amend- 
ed name,” inserted “or the name of the other 
entity” and substituted “merger, consolidation 
or conversion shall appear” for “amendment or 
merger shall appear.” 
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ARTICLE 5. 
Office and Agent. 


§ 55-5-01. Registered office and registered agent. 


(a) Each corporation must continuously maintain in this State: 
(1) A registered office that may be the same as any of its places of 


business; and 


(2) A registered agent, who shall be (i) an individual who resides in this 
State and whose business office is identical with the registered office; 
(11) a domestic corporation or nonprofit domestic corporation whose 
business office is identical with the registered office; or (iii) a foreign 
corporation or nonprofit foreign corporation authorized to transact 
business in this State whose business office is identical with the 


registered office. 


(b) The sole duty of the registered agent to the corporation is to forward to 
the corporation at its last known address any notice, process, or demand that 
is served on the registered agent. (1901, c. 5; Rev., s. 1243; C.S., s. 1137; 1937, 
c. 133, ss. 1-3; G.S., ss. 55-38, 55-39; 1955, c. 1871, s. 1; 1957, c. 979, s. 17; 1989, 


C0, 6.215) 


OFFICIAL COMMENT 


The requirements that a corporation continu- 
ously maintain a registered office and a regis- 
tered agent at that office are based on the 
premises that at all times a corporation should 
have an office where it may be found and a 
person at that office on whom any notice or 
process required or permitted by law may be 
served. This covers not only service of process 
in connection with litigation but also tax no- 
tices and communications from the secretary of 
state and other governmental offices. The street 
address of the registered office must appear in 
the public records maintained by the secretary 
of state. A mailing address, such as a post office 
box, is not sufficient since the registered office 
is the designated location for service of process. 

The Model Act assumes that formal commu- 
nications to the corporation will normally be 
addressed to the registered agent at the regis- 
tered office. If the communication itself deals 
with the registered office or registered agent, 
however, copies must be sent to the principal 
office of the corporation. Moreover, the Act 
authorizes corporations to retain records at, or 
to provide information to shareholders through, 
offices other than the registered office. The 


Model Act consistently recognizes that the reg- 
istered office may be a “legal” rather than a 
“business” office. 

Many corporations designate their registered 
office to be a business office of the corporation 
and a corporate officer at that office to be the 
registered agent. Since most of the communica- 
tion to the registered agent at the registered 
office deals with legal matters, however, corpo- 
rations often designate their regular legal 
counsel or his nominee as their registered 
agent and the counsel’s office as the registered 
office of the corporation. This practice may also 
encourage regular communication between the 
corporation and its legal counsel. 

The registered agent need not be an individ- 
ual. Corporation service companies often pro- 
vide, as a commercial service, registered offices 
and registered agents at the office of the corpo- 
ration service company. 

The voluntary dissolution of the corporation 
does not of itself terminate the authority of the 
registered agent to accept service of process or 
other communications on behalf of the dis- 
solved corporation. See section 14.05. 


NORTH CAROLINA COMMENTARY 


Subsection (a) is the same as section 5.01 of 
the Model Act, except that “nonprofit” has been 
substituted for “not-for-profit” and “shall” has 
been substituted for “may” in subdivision (2). 


Subsection (b) was added to define precisely 
and exclusively what a registered agent is ob- 
ligated to do. 
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Legal Periodicals. — For article, “The Cre- 
ation of North Carolina’s Limited Liability Cor- 
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poration Act,” see 32 Wake Forest L. Rev. 179 
(1997). 


CASE NOTES 


Editor’s Note. — The case below was de- 
cided under the Business Corporation Act 
adopted in 1955. 

The listing of an agent for corporate 
service of process is not a voluntary ac- 
tion, subject to the discretion of the corpora- 
tion. This listing is legislatively mandated. 
South Carolina Ins. Co. v. Hallmark Enters., 
Inc., 88 N.C. App. 642, 364 S.E.2d 678, cert. 
denied, 322 N.C. 482, 370 S.E.2d 228 (1988). 

Failure to Notify Insurer of Suit Where 


Corporation Without Agent Received No 
Notice Thereof. — Corporation could not rely 
on its violation of former § 55-18 to justify its 
failure to receive notice of suit. Consequently, it 
did not give notice of suit to its insurer at the 
time it was reasonably expected to receive 
actual notice thereof, thus failing to notify 
insurer as soon as practicable. South Carolina 
Ins. Co. v. Hallmark Enters., Inc., 88 N.C. App. 
642, 364 S.E.2d 678, cert. denied, 322 N.C. 482, 
370 S.E.2d 228 (1988). 


§ 55-5-02. Change of registered office or registered agent. 


(a) A corporation may change its registered office or registered agent by 
delivering to the Secretary of State for filing a statement of change that sets 
forth: 

(1) 
(2) 


The name of the corporation; 

The street address, and the mailing address if different from the street 
address, of the corporation’s current registered office, and the county 
in which it is located; 

If the address of the corporation’s registered office is to be changed, the 
street address, and the mailing address if different from the street 
nadia of the new registered office, and the county in which it is 
ocated; 

The name of its current registered agent; 

If the current registered agent is to be changed, the name of the new 
registered agent and the new agent’s written consent (either on the 
statement or attached to it) to the appointment; and 

That after the change or changes are made, the addresses of its 
registered office and the business office of its registered agent will be 
identical. 

(b) If a registered agent changes the address of his business office, he may 
change the address of the registered office of any corporation for which he is the 
registered agent by notifying the corporation in writing of the change and 
signing (either manually or in facsimile) and delivering to the Secretary of 
State for filing a statement that complies with the requirements of subsection 
(a) and recites that the corporation has been notified of the change. 

(c) A corporation may change its registered office or registered agent by 
including in its annual report required by G.S. 55-16-22 the information and 
any written consent required by subsection (a). (1901, c. 2, s. 31; Rev., s. 1176; 
C.5., Sst 1 30; Goo... S. 00704, 1955, ¢..1571, 5.151957, c. 979, Ss. .6,.7° 1965, C. 298, 
S. Bat C.°620, Shih BO 13) Ce 202 6G..4690s Oo; L989 C 2b. Ss, 11997 6."645, 
s. 3. 


(3) 
(4) 


(5) 


(6) 


OFFICIAL COMMENT 


Changes of registered office or registered agent 
are usually routine matters which do not affect 
the rights of shareholders. The purpose of this 
section is to permit these changes without a 
formal amendment of the articles of incorpora- 
tion, without approval of the shareholders, and, 


indeed, even without formal approval of the 
board of directors. 

Changes of registered office or registered 
agent are often of particular concern to corpo- 
ration service companies which routinely serve 
as registered agent and routinely provide a 
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registered office for literally thousands of cor- 

porations within many states. 

Experience with the change of registered 
agent and registered office provisions in earlier 
versions of the Model Act and the statutes of 
many states revealed several minor problems 
with these largely formal provisions that are 
addressed in the revised Model Act. 

(1) Changes of registered office or registered 
agent need not be authorized by the board of 
directors. Many changes (such as the name of 
a specific registered agent at a registered 
office) are so routine that they should not 
require action by the board of directors, par- 
ticularly in publicly held corporations. 

(2) In the case of a change of registered agent, 
the written consent of the new registered 
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agent is required. This is designed to prevent 
naming persons as registered agents without 
their knowledge. 

(3) The procedure by which a registered agent 
may change the street address of the regis- 
tered office applies to any location within the 
state and the agent is expressly required to 
notify the corporation of the change. But a 
facsimile signature of the agent is acceptable 
since a corporation service company chang- 
ing its street address may be required to file 
a form for each of the thousands of corpora- 
tions for which it serves as registered agent 
and to notify each corporation of the change. 

Resignation of the registered agent is sepa- 

rately treated in section 5.03. 


NORTH CAROLINA COMMENTARY 


The provisions requiring a mailing address 
Gf different, from the street address) and the 


name of the county were added to the Model 


Act’s provisions. 


§ 55-5-03. Resignation of registered agent. 


(a) A registered agent may resign his agency appointment by signing and 
filing with the Secretary of State the signed original and two exact or 
conformed copies of a statement of resignation which may include a statement 
that the registered office is also discontinued. The statement must include or 
be accompanied by a certification from the registered agent that he has mailed 
or delivered to the corporation at its last known address written notice of this 
resignation. Such certification shall include the name and title of the officer 
notified, if any, and the address to which the notice was mailed or delivered. 

(b) After filing the statement the Secretary of State shall mail one copy to 
the registered office Gif not discontinued) and the other copy to the corporation 
at its principal office shown in its most recent annual report. 

(c) The agency appointment is terminated, and the registered office discon- 
tinued if so provided, on the 31st day after the date on which the statement 
was filed. (1901, c. 2, s. 31; Rev., s. 1176; C.S., s. 1133; G.S., s. 55-34; 1955, c. 
ISTly Ss. 1 1957, C, O79. Ss.°0, 1 1960; C, 296 Saab Plo In (Grea Ou Sea bilamehtou. Ce 
262; c. 469, s. 3; 1989, c. 265, s. 1; 1989 (Reg. Sess., 1990), c. 1024, s. 12.6.) 


OFFICIAL COMMENT 


The resignation of registered agents in states 
with statutes similar to earlier versions of the 
Model Act created special problems. Most of 
these problems arose in connection with corpo- 
ration service companies who serve as regis- 
tered agent for an annual fee. If the fee was not 
paid, the corporation service company obvi- 
ously desired to terminate the representation 
promptly. Often the agent did not have a cur- 
rent business address for the corporation and 
was uncertain whether the corporation was 
still actively engaged in business. The earlier 
Model Act provision required the agent to sub- 
mit his statement of resignation in duplicate 
and the secretary of state was directed to mail 


one copy “forthwith ... to the corporation at its 
registered office.” This resulted in a circularity 
in notice: the duplicate was mailed back to the 
resigned agent who originally filed the copy. 
The probability that the corporation would re- 
ceive a copy of the resignation under these 
circumstances was obviously low. 

Section 5.03 resolves the circularity problem 
by requiring the resigning agent to submit two 
copies of its statement of resignation, one to be 
sent to the corporation at its registered office 
and the other to the corporation “at its principal 
office.” Mailing to this second address appears 
to be the only option regularly available to 
“break the circle” of the corporation “receiving” 


952 


§55-5-04 


the notice through an agent whose resignation 
is being communicated. 

This section also permits the discontinuance 
of the registered office as well as the resigna- 
tion of the agent. Corporation service compa- 
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nies desiring to resign their agency for nonpay- 
ment of fees will normally wish to discontinue 
the registered office as well as the registered 
agent. 


AMENDED NORTH CAROLINA COMMENTARY 


The Model Act was modified in subsection (a) 
to require that the statement of resignation 
include or be accompanied by a certification 
that written notice of the resignation was 


certification must include the name and title of 
the officer notified Gif any) and the address to 
which the notice of resignation was mailed or 
delivered. 


mailed or delivered to the corporation. The 


§ 55-5-04. Service on corporation. 


(a) Acorporation’s registered agent is an agent of the corporation for service 
of process, notice or demand required or permitted by law to be served on the 
corporation. 

(b) Whenever a corporation shall fail to appoint or maintain a registered 
agent in this State, or whenever its registered agent cannot with due diligence 
be found at the registered office, then the Secretary of State shall be an agent 
of such corporation upon whom any such process, notice or demand may be 
served. Service on the Secretary of State of any such process, notice or demand 
shall be made by delivering to and leaving with him or with any clerk having 
charge of the corporation department of his office, duplicate copies of such 
process, notice or demand. In the event any such process, notice or demand is 
served on the Secretary of State, he shall immediately mail one of the copies 
thereof, by registered or certified mail, return receipt requested, to the 
corporation at its principal office shown in its most recent annual report or in 
any subsequent communication received from the corporation stating the 
current mailing address of its principal office or, if there is no mailing address 
for the principal office on file, to the corporation at its registered office. Service 
on a corporation under this subsection shall be effective for all purposes from 
and after the date of such service on the Secretary of State. 

(c) The Secretary of State shall keep a record of all processes, notices and 
demands served upon him under this section and shall record therein the time 
of such service and his action with reference thereto. 

(d) Nothing herein contained shall limit or affect the right to serve any 
process, notice or demand required or permitted by law to be served upon a 
corporation in any other manner now or hereafter permitted by law. (1937, c. 
133, ss. 1-3; G.S., s. 55-39; 1955, c. 1371, s. 1; 1977, 2nd Sess., c. 1219, s. 33; 
1989, ce. 265;:s> 1.) 


OFFICIAL COMMENT 


Somewhat the same circularity problem that 
arose in connection with the resignation of 
registered agents (see the Official Comment to 
section 5.03) also sometimes arose in connec- 
tion with service of process under statutes 
based on the former Model Act provision. Under 
that provision, if service could not be made on 
the registered agent at its registered office, a 
duplicate of the process was forwarded to the 
secretary of state who served it at the regis- 
tered office (where the agent previously could 
not be found). It is unlikely that this arrange- 


ment resulted in the copy being forwarded 
routinely to the corporation. Instead of provid- 
ing for service on the secretary of state if 
service cannot be perfected on the registered 
agent, therefore, section 5.04 provides for ser- 
vice by registered or certified mail addressed to 
the secretary of the corporation at its principal 
office shown in its most recent annual report. 

If service is not perfected on the corporation 
at its registered office, section 5.04(b) provides 
that service is deemed perfected at the earliest 
of: 
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(1) the date the corporation receives the mail; 

(2) the date shown on the return receipt if the 
receipt is signed on behalf of the corporation; 

(3) five days after the certified or registered 
mail is delivered to the post office or depos- 
ited in the mail by the person seeking to 
serve the corporation, if the return receipt 
was not returned or not signed on behalf of 
the corporation. 

Section 5.04 also simplifies the recordkeeping 

requirements of the secretary of state, who is 
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no longer required to keep records of service of 
process on domestic corporations. 

Section 5.04(c) provides that this section does 
not prescribe the only, or necessarily the re- 
quired, means of serving a corporation. Service 
may also be perfected under civil practice stat- 
utes, under rules of civil procedure, or under 
statutes that provide special service require- 
ments applicable to certain types of corpora- 
tions. 


NORTH CAROLINA COMMENTARY 


Subsection (a) follows the Model Act except 
for specifying that the registered agent is “an” 
agent rather than “the” agent for service on the 
corporation. Subsections (b), (c) and (d) bring 
forward former G.S. 55-15(b), (c) and (d), with 


minor conforming changes in subsection (b). 
Service on the Secretary of State under the 
circumstances permitted by former G.S. 55- 
15(b) has been retained as an alternative. 


CASE NOTES 


Editor’s Note. — Most of the cases below 
were decided under the Business Corporation 
Act adopted in 1955 or under prior law. 

Purpose of Service on Secretary of 
State. — The provision for service of process on 
the Secretary of State is not in the nature of a 
penalty upon the corporation for not having an 
agent upon whom service could be had, and not 
keeping the name of such agent on file with the 
Secretary of State, which might be condoned 
because of the alleged inability of the corpora- 
tion to comply with the statute. It is a device for 
public convenience and is sustained upon the 
theory that it is reasonably adequate notice, 
either to be employed alternatively or where 
other forms of notice are unavailable. Sisk v. 
Old Hickory Motor Freight, 222 N.C. 631, 24 
S.E.2d 488 (1943). 

Service upon a corporation by substi- 
tuted service upon the Secretary of State 
does not violate due process of law. Royal 
Bus. Funds Corp. v. South E. Dev. Corp., 32 
N.C. App. 362, 232 S.E.2d 215, cert. denied, 292 
N.C. 728, 235 S.E.2d 784 (1977). 

Violation of Due Process Where Attor- 
ney Had Actual Knowledge of Defendant’s 
Address. — Where plaintiff’s attorney had 
actual knowledge of an address where defen- 
dant could be served and did not attempt to 
serve defendant at the known address, substi- 
tute service of process on the Secretary of State 
was ineffective and violated defendant’s due 
process rights. Interior Distribs., Inc.  v. 
Hartland Constr. Co., 116 N.C. App. 627, 449 
S.E.2d 193 (1994). 

To obtain proper service upon a domes- 
tic corporation, (i) service must first be made 
upon the Secretary of State, and (ii) the Secre- 
tary of State must forward a copy of the sum- 


mons and complaint to the corporation. 
Huggins v. Hallmark Enters., Inc., 84 N.C. App. 
15, 351 S.E.2d 779 (1987). 

Test of Sufficiency of Notice. — The test is 
not whether defendants received actual notice, 
but whether the notice was of a nature reason- 
ably calculated to give them actual notice and 
the opportunity to defend. Royal Bus. Funds 
Corp. v. South E. Dev. Corp., 32 N.C. App. 362, 
232 S.E.2d 215, cert. denied, 292 N.C. 728, 235 
S.E.2d 784 (1977). 

Actual Receipt of Notice Not Required. 
— Former § 55-15(b), which directed the Sec- 
retary of State to forward process by registered 
mail, did not require that the defendant corpo- 
ration receive actual notice. Royal Bus. Funds 
Corp. v. South E. Dev. Corp., 32 N.C. App. 362, 
232 S.E.2d 215, cert. denied, 292 N.C. 728, 235 
S.E.2d 784 (1977). 

Effect of Failure to Comply with Statu- 
tory Registration Requirements. — Where 
defendants were required by former § 55-13 to 
maintain a registered office and registered 
agent, and their failure to do so caused process 
to be twice returned without personal service, 
while had they conformed to the statutory re- 
quirements, both methods of service would 
have resulted in their receiving actual notice of 
the lawsuit, the notice given (attempted per- 
sonal service on the Secretary of State) was in 
fact reasonably calculated, under all the cir- 
cumstances, to apprise interested parties of the 
pendency of the action and afford them an 
opportunity to present their objections. Accord- 
ingly, the service upon the Secretary of State 
was constitutionally valid and the trial court 
acquired in personam jurisdiction over the 
North Carolina corporations. Royal Bus. Funds 
Corp. v. South E. Dev. Corp., 32 N.C. App. 362, 
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232 S.E.2d 215, cert. denied, 292 N.C. 728, 235 
S.E.2d 784 (1977). 

Failure of Secretary of State to Mail 
Copy of Process to Registered Office. — 
Where the Secretary of State’s office, contrary 
to the mandate in former § 55-15(b), failed to 
mail a copy of process to the registered office of 
defendant corporation, plaintiff did not obtain 
proper service upon defendant, and the fact 
that even if the Secretary of State had for- 
warded the summons and complaint to defen- 
dant’s then recorded address, such would not 
have been received, would not change this 
result. Huggins v. Hallmark Enters., Inc., 84 
N.C. App. 15, 351 S.E.2d 779 (1987). 

Service After Forfeiture of Charter. — 
The continuance of corporate existence by 
former § 55-132 made service of process on a 
corporation after it had been adjudged a bank- 
rupt and its charter forfeited reasonable notice 
and a valid service. Sisk v. Old Hickory Motor 
Freight, 222 N.C. 631, 24 S.E.2d 488 (1943). 

Continuously Doing Business as Pres- 
ence. — Where the seller has continuously 
done business in this State since plaintiff’s 
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claims accrued, the seller has been sufficiently 
“present” in the state to warrant the protection 
of the statutes of limitations. Bobbitt v. 
Tannewitz, 538 F. Supp. 654 (M.D.N.C. 1982). 

Presence Through Agents in State. — A 
corporation can actually be present in the State 
by continuously doing business in this State 
through its agents, even though its place of 
incorporation and principal place of business 
are in foreign states. Bobbitt v. Tannewitz, 538 
F. Supp. 654 (M.D.N.C. 1982). 

Corporation Bound upon Service of 
Agent. — Service of process upon a corpora- 
tion’s registered agent binds that corporation 
when the agent is served, not when the service 
actually comes to the attention of an officer or 
agent charged with defending actions against 
the corporation. Anderson Trucking Serv., Inc. 
v. Key Way Transp., Inc., 94 N.C. App. 36, 379 
S.E.2d 665 (1989), decided under the former 
Business Corporation Act. 

Cited in Patridge v. Associated Cleaning 
Consultants & Servs., Inc., 108 N.C. App. 625, 
424 S.E.2d 664 (1993). 


ARTICLE 6. 


Shares and Distribution. 
Part 1. Shares. 


§ 55-6-01. Authorized shares. 


(a) The articles of incorporation must prescribe the classes of shares and the 
number of shares of each class that the corporation is authorized to issue. If 
more than one class of shares is authorized, the articles of incorporation must 
prescribe a distinguishing designation for each class, and, prior to the issuance 
of shares of a class, the preferences, limitations, and relative rights of that 
class must be described in the articles of incorporation. All shares of a class 
must have preferences, limitations, and relative rights identical with those of 
other shares of the same class unless the articles of incorporation divide a class 
into series. If a class is divided into series, all the shares of any one series must 
have preferences, limitations, and relative rights identical with those of other 
shares of the same series. The requirement of identical rights within a class 
shall not be construed to conflict with any special voting rights specified 
elsewhere in this Chapter. 

(b) Each series of a class must be given a distinguishing designation. 

(c) The articles of incorporation must authorize 

(1) One or more classes of shares that together have unlimited voting 
rights, and 

(2) One or more classes of shares (which may be the same class or classes 
as those with voting rights) that together are entitled to receive the 
net assets of the corporation upon dissolution. 

(d) The articles of incorporation may authorize one or more classes or series 
within a class of shares that: 

(1) Have special, conditional, or limited voting rights, or no right to vote, 
except to the extent prohibited by this Chapter; 
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(2) Are redeemable or convertible as specified in the articles of incorpo- 


ration (i) at the option of the corporation, the shareholder, or another 
person or upon the occurrence of a designated event; (ii) for cash, 
indebtedness, securities, or other property; (iii) in a designated 
amount or in an amount determined in accordance with a designated 
formula or by reference to extrinsic data or events; 


(3) Entitle the holders to distributions calculated in any manner, includ- 


ing dividends that may be cumulative, noncumulative, or partially 
cumulative; 


(4) Have preference over any other class or series within a class of shares 


with respect to distributions, including dividends and distributions 
upon the dissolution of the corporation. 


(5) Notwithstanding the provisions of (d)(3) and (4) of this section, 


noncumulative preferred shares of a class or series within a class out 
of which shares were initially issued after June 30, 1957, and before 
October 1, 1969, shall be entitled to a dividend credit, as defined in 
this Chapter, and until such dividend credit is fully discharged no 
dividend shall be paid to any shares that are subordinate to such 


preferred shares as to dividends. 

(e) The description of the designations, preferences, limitations, and rela- 
tive rights in subsection (d) is not exhaustive. (1901, c. 2, s. 19; 1903, c. 660, ss. 
2,3; Rev., s: 1159; C.S,,-s, 11.56; 1921,.c. 116, s. 1; 1923%¢. 155: C.S., s. T1167): 
1920,¢. 118, "ss. 2:"Za: c. 202, s. 11939 cm 99 1949 0. O29 GS ss), 00-06 
03/0: 1995,.0.822, Ss. 173, 1955,.c, 1387 1"s 1} 1969. cc. 75 loss. 15-172.1985.c: 


Li 7s. lL t9S89) c. 269.8. 1.) 


OFFICIAL COMMENT 


Section 6.01 adopts a new terminology from 
that traditionally used in corporation statutes 
to describe classes of shares that may be cre- 
ated, but makes only limited substantive 
changes from earlier versions of the Model Act. 
Traditional corporation statutes work from a 
perceived inheritance of concepts of “common 
shares” and “preferred shares” that at one time 
may have had considerable meaning but that 
today often do not involve significant distinc- 
tions. It is possible under modern corporation 
statutes to create classes of “common” shares 
that have important preferential rights and 
classes of “preferred” shares that are subordi- 
nate in all important economic aspects or that 
are indistinguishable from common shares in 
either voting rights or entitlement to partici- 
pate in the assets of the corporation upon 
dissolution. The revised Model Act breaks away 
from the inherited concepts of “common” and 
“preferred” shares and develops more general 
language to reflect the actual flexibility in the 
creation of classes of shares that exists in 
modern corporate practice. The words “common 
shares” or “preferred shares” are no longer used 
in the revised Model Act, though the words 
appear in a few instances in examples appear- 
ing in the Official Comment. 


1. Section 6.01(a) 
Section 6.01(a) requires that the articles of 


incorporation prescribe the classes of shares 
and the number of shares of each class that the 
corporation is authorized to issue. If the articles 
authorize the issue of only one class of shares, 
no designation or description of the shares is 
required, it being understood that these shares 
have both the power to vote and the power to 
receive the net assets of the corporation upon 
dissolution. See section 6.01(b). Shares with 
both of these characteristics are usually re- 
ferred to as “common shares” or “common 
stock,” but no specific designation is required by 
the Model Act. 

If more than one class of shares is authorized, 
the preferences, limitations, and relative rights 
of each class of shares must be described in the 
articles of incorporation before any shares of 
that class are issued, or the board of directors 
may be given authority to establish them under 
section 6.02. These descriptions constitute the 
“contract” of the holders of those classes of 
shares with respect to their interest in the 
corporation and must be set forth in sufficient 
detail reasonably to define their interest. The 
designations, preferences, limitations, and rel- 
ative rights of shares with one or more special 
or preferential rights which may be authorized 
are further described in section 6.01(c). 

If more than one class is authorized (or if only 
one class is originally authorized but at some 
future time one or more other classes of shares 
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are added by amendment), the preferences, 
limitations, and relative rights of each class or 
classes of shares, including the class or classes 
that possess the fundamental characteristics of 
voting and residual equity financial interests, 
must be described before shares of those classes 
are issued. If both fundamental characteristics 
are placed exclusively in a single class of 
shares, that class may be described simply as 
“common shares” or by statements such as the 
“shares have general distribution and voting 
rights,” the “shares have all the rights of com- 
mon shares,” or the “shares have all rights not 
granted to the class A shares.” 

If the articles of incorporation create classes 
of shares that divide these fundamental rights 
among two or more classes of shares, it is 
necessary that the rights be clearly allocated 
among the classes. Specificity is required only 
to the extent necessary to differentiate the 
relative rights of the respective classes. For 
example, where one class has a liquidation 
preference over another, it is necessary to spec- 
ify only the preferential liquidation right of 
that class; in the absence of a contrary provi- 
sion in the articles, the remaining class would 
be entitled to receive the net assets remaining 
after the liquidation preference has been satis- 
fied. 

More than one class of shares may be desig- 
nated as “common shares;” however, each must 
have a “distinguishing designation” under sec- 
tion 6.01(a), e.g., “nonvoting common shares” or 
“class A common shares,” and the rights of the 
classes must be described. For example, if a 
corporation authorizes two classes of shares 
with equal rights to share in all distributions 
and with identical voting rights except that one 
class is entitled exclusively to elect one director 
and the second class is entitled exclusively to 
elect a second director, the two classes may be 
designated, e.g., as “Class A common” and 
“Class B common,” and described, e.g., as “a 
class of common shares with the right to elect 
one director.” What is required is language that 
makes the location of these rights clear. 

Rather than describing the terms of each 
class of shares in the articles of incorporation, 
the corporation may delegate to the board of 
directors under section 6.02 the power to estab- 
lish the terms of a class of shares (or of a series 
within a class of shares (if no shares of that 
class (or series) have previously been issued. 
Those terms, however, must be set forth in an 
amendment to the articles of incorporation be- 
fore the shares are issued. 


2. Section 6.01(b) 


Section 6.01(b) requires that every corporation 
authorize one or more classes of shares that 
have the two fundamental characteristics of 
having unlimited voting rights and the right to 
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receive the net assets of the corporation upon 
its dissolution. These two fundamental charac- 
teristics need not be placed in a single class of 
shares but may be divided as desired. It is 
nevertheless essential that the corporation al- 
ways have authorized shares with these two 
characteristics, and section 6.03 requires that 
shares having in the aggregate these character- 
istics always be outstanding. 

Section 6.01(b) ensures that there is always 
in existence one or more classes of shareholders 
who share in the ultimate residual interest in 
the corporation and who are entitled to elect a 
board of directors and make other fundamental 
decisions with respect to the corporation. 


3. SeEcTION 6.01(c) 


Section 6.01(c) lists the principal features that 
are customarily incorporated into classes of 
shares. Section 6.01(d) makes clear that this 
listing is not exhaustive. 


a. In general 


Section 6.01(c) authorizes creation of classes 
of shares with limited or residual rights with- 
out significant limitation. In earlier versions of 
the Model Act and in the statutes of many 
states, certain types of rights or privileges are 
not permitted. Many such statutes, for exam- 
ple, prohibit the creation of a class of voting 
shares without preferential financial rights 
that is callable at the discretion of the corpora- 
tion (“callable common shares”). Another com- 
mon prohibition is against shares that have the 
power to be converted at the option of the 
shareholder into other classes of shares that 
have preferential financial rights, or into debt 
securities of the corporation (“upstream” con- 
version privileges). For the reasons set forth 
below, these restrictions are not preserved in 
the revised Model Act. 


b. Voting of shares 


Any class of shares may be granted multiple 
or fractional votes per share without limitation. 
See section 7.21. Shares of any class may also 
be made nonvoting “except to the extent pro- 
hibited by this Act.” This “except” clause refers 
to the provisions in the Model Act that permit 
shares that are designated to be nonvoting to 
vote as separate voting groups on amendments 
to articles of incorporation and other organic 
changes in the corporation that directly affect 
that class (sections 7.26 and 10.04). In addition, 
shares may be given voting rights that are 
limited or conditional (e.g., on the passing of a 
specified number of dividends). Section 6.01(b), 
however, requires that there always be one or 
more classes of shares that together have un- 
limited voting rights. 
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c. Redemption of shares 


Section 6.01(c)(2) permits classes of shares to 
be made redeemable on the terms set forth in 
the articles of incorporation. Under this sec- 
tion, shares may be made “redeemable” at the 
option of the holder, the corporation, or another 
person; shares redeemable at the option of the 
corperation are sometimes called “callable 
shares,” while shares redeemable at the option 
of the shareholder are sometimes described as 
involving a “put.” The Model Act permits either 
type of redemption for any class of shares and 
thereby permits the creation of redeemable or 
callable shares without limitation (subject only 
to the provisos that the class or classes of 
shares described in section 6.01(b) must always 
exist and that at least one share of each class 
with those rights or powers must be outstand- 
ing under section 6.03). 

Earlier versions of the Model Act and the 
statutes of many states contain a direct or 
indirect prohibition against callable voting 
shares or callable common shares. Even where 
such a prohibition exists, however, the same 
effect can be obtained by the use of consensual 
share transfer restrictions (see section 6.27). If 
it is possible to create what is essentially a 
callable voting share by agreement, there is no 
reason why such provisions should not be built 
directly and publicly into the capital structure 
of the corporation if that is desired. 

The recognition of a redemption that is a 
“put” exercisable by the holders of the shares 
(or a third person such as holders of other 
classes of shares) is also new to the Model Act 
and is not permitted in many states. However, 
consensual share transfer restrictions may cre- 
ate a right that is indistinguishable from such a 
right of redemption, and a right of redemption 
is expressly recognized by many states in con- 
nection with certain specialized classes of cor- 
porations such as open-end investment compa- 
nies. As described below, if a right of 
redemption is recognized, prohibitions in ear- 
lier versions of the Model Act and many state 
statutes against “upstream” conversions serve 
no purpose. 

The amount to be paid upon the redemption 
of shares under section 6.01(c)(2) may be fixed 
in the articles of incorporation or “determined 
in accordance with a designated formula or by 
reference to extrinsic data or events.” The ref- 
erence to “extrinsic data or events” is intended 
to permit the redemption price to be estab- 
lished on the basis of matters external to the 
corporation, such as the purchase price of other 
shares, the level of the prime rate, the effective 
interest rate at which the corporation may 
obtain short- or long-term financing, the con- 
sumer price index or a designated currency 
ratio. While a designated price formula or ref- 
erences must be set out in the articles of incor- 
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poration, the board of directors may be given 
limited authority to implement the provisions. 

All redemptions of shares are subject to the 
restrictions on distributions set forth in section 
6.40. See section 6.03(b). 


d. Convertibility of shares 


Section 6.01(c)(2) also permits shares of any 
class to be made convertible into shares of any 
other class or into cash, indebtedness, securi- 
ties, or other property of the corporation or 
another person. 

As described above, earlier versions of the 
Model Act and the statutes of many states 
prohibit so-called “upstream” conversions, that 
is, shares convertible into debt securities or 
into a class of shares having prior or superior 
preference rights. See, e.g., N.Y. BUS. CORP. 
LAW ANN. § 519(a)(1) (McKinney 1963). This 
restriction was eliminated from the Model Act 
since it was recognized that the power to make 
shares redeemable at the option of the share- 
holder for cash (see section 6.01(c)(2)(ii)) should 
logically permit the shares to be redeemable or 
convertible at the option of the shareholder into 
other shares with senior preferential rights. 
Creditors of the corporation and holders of 
shares with preferential rights are less seri- 
ously affected by a conversion of shares into 
debt or into shares with preferential rights 
than they would be by the redemption of the 
shares for money, which is permitted by the 
revised Model Act, subject to the limitations of 
section 6.40. Shares made “redeemable” for 
debt under section 6.01(c)(2)@i), achieve the 
same effect as a right to “convert” shares into 
debt securities. 


4. EXAMPLES OF CLASSES OF SHARES PERMITTED BY 
SECTION 6.01 


Section 6.01 authorizes the creation of new or 
innovative classes of shares without limitation 
or restriction. The section is basically enabling 
rather than restrictive since corporations often 
find it necessary to create new and innovative 
classes of shares for a variety of reasons, and 
with the disclosure of the terms of the new 
classes in the articles of incorporation that are 
a matter of public record there is no reason to 
restrict the power to create these classes. Inno- 
vative classes of shares may be created in 
connection with raising debt or equity capital. 
Securities with novel provisions are often cre- 
ated to meet perceived corporate needs in spe- 
cific circumstances or because of financial prob- 
lems generated by market conditions for 
capital. Novel classes of shares may also be 
created in order to effectuate desired control 
relationships among the participants in a ven- 
ture. Classes of shares are likely to be used for 
this purpose in closely held corporations, 
whether or not statutory close corporation sta- 
tus is elected, but may also be used for this 
purpose by publicly held corporations. 
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Examples of innovative classes of shares are 
the following: 

(1) Shares of one class may be authorized to 
elect a specified number of directors while 
shares of a second class may be authorized to 
elect the same or a different number of direc- 
tors. 

(2) Shares of one class may be entitled to vote 
as a separate voting group on certain trans- 
actions, but shares of two or more classes 
may be only entitled to vote together as a 
single voting group on the election of direc- 
tors and other matters. 

(3) Shares of one class may be nonvoting or 
may be given multiple or fractional votes per 
share. 

(4) Shares of one class may be entitled to 
different dividend rights or rights on dissolu- 
tion than shares of another class. 
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These examples are intended to be illustra- 
tive only and not to exhaust the variations 
permissible under the Model Act. 

A corporation has power to issue debt securi- 
ties under section 3.02(7). Although section 
6.01 authorizes the creation of interests that 
usually will be classed as “equity” rather than 
“debt,” it is permissible to create classes of 
securities under section 6.01 that have some of 
the characteristics of debt securities. These 
securities are often referred to as “hybrid secu- 
rities.” Section 6.01 of the Model Act does not 
limit the development of hybrid securities, and 
equity securities may be created under the 
Model Act that embody any characteristics of 
debt that may be desired. Unlike some state 
statutes, however, the Model Act restricts the 
power to vote to securities classed as “shares” in 
the articles of incorporation. 


NORTH CAROLINA COMMENTARY 


The Model Act was modified in this section to 
deal only with the kind of shares that are 
authorized and, in G.S. 55-6-02, to deal only 
with blank shares where the board of directors 
fixes or determines the terms of a series within 
a class of shares. The Model Act blends these 
provisions by providing the authority to issue a 
series within a class in section 6.02 instead of 
section 6.01. Subsection (a) of this section in- 
corporates subsection (b) of section 6.02 of the 
Model Act, slightly modified for clarity, while 


Cross References. — As to rights of holders 
of debt securities, see § 55-7-21.1. 

Legal Periodicals. — For article, “The Cre- 
ation of North Carolina’s Limited Liability Cor- 


subsection (c) of section 6.02 was incorporated 
as subsection (b) of this section. 

The last sentence of subsection (a) was added 
to dispel any possible conflict between this 
section and Article 9. 

Former G.S. 55-40(c), relating to dividend 
credits, was brought forward as subdivision 
(d)(5), to continue providing for the permanent 
grandfathering of dividend credits. 

Other minor modifications to the Model Act’s 
language were made for clarification. 


poration Act,” see 32 Wake Forest L. Rev. 179 
(1997). 

For article on the evolution of corporate com- 
bination law, see 78 N.C.L. Rev. 687 (1998). 


CASE NOTES 


Editor’s Note. — Some of the cases below 
were decided under prior law. 

Preferred stock forms a part of the cap- 
ital stock of the corporation, entitling the 
holders to all rights of the stockholder subject 
to the terms and conditions on which their 
stock was issued. Kistler v. Caldwell Cotton 
Mills Co., 205 N.C. 809, 172 S.E. 373 (19384). 

Preferred stockholder is not a creditor 
of the corporation, and must be confined to his 
rights as a stockholder. Weaver Power Co. v. 
Elk Mt. Mill Co., 154 N.C. 76, 69 S.E. 747 
(1910). 

Priorities of preferred stock are always 
subject to the rights of creditors. So an 
attempt of the corporation to give the preferred 
stockholders a lien upon its realty in the nature 
of a mortgage or deed of trust under the provi- 


sions of its charter is ineffectual as to the prior 
rights of creditors. Ellington v. Raleigh Bldg. 
Supply Co., 196 N.C. 784, 147 S.E. 307 (1929). 

Voting Rights Not to Be Restricted. — 
When a corporation through its articles has 
authorized only one class of stock, any provi- 
sion in the articles of incorporation that serves 
to restrict the voting rights of its shareholders 
is void as violative of subsection (c). Byrd v. 
Raleigh Golf Ass’n, 123 N.C. App. 272, 472 
S.E.2d 395 (1996). 

Provisions in defendant’s articles of incorpo- 
ration were void to the extent that they pur- 
ported to condition each shareholder’s right to 
vote upon the payment of annual dues. Byrd v. 
Raleigh Golf Ass’n, 123 N.C. App. 272, 472 
S.E.2d 395 (1996). 
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§ 55-6-02. Terms of class or series determined by board of 
directors. 


(a) If the articles of incorporation so provide, the board of directors may 
determine, in whole or part, the preferences, limitations, and relative rights 
(within the limits set forth in G.S. 55-6-01) of (1) any class of shares before the 
issuance of any shares of that class or (2) one or more series within a class 
before the issuance of any shares of that series. 

(b) Before issuing any shares of a class or series created under this section, 
the corporation must deliver to the Secretary of State for filing articles of 


amendment, which are effective without shareholder action, that set forth: 


(1) The name of the corporation; 


(2) The text of the amendment determining the terms of the class or series 


of shares; 
(3) The date it was adopted; and 


(4) A statement that the amendment was duly adopted by the board of 
directors. (1901, c. 2, s. 19; 1903, c. 660, ss. 2, 3; Rev., s. 1159; C.S., s. 
1156; 1923..c, 155; 1925, c. 113..5si.2,.24a51939, 64.199: GoeS4 Oca. 
1953,..¢...822, SIe195 5 Pe 13 TlisIe 19 SOM er 2655-8; hs) 


OFFICIAL COMMENT 


Section 6.02 permits the board of directors, if 
authority to do so is contained in the articles, to 
fix the terms of a class of shares to meet 
corporate needs, including current require- 
ments of the securities market or the exigencies 
of negotiations for acquisition of other corpora- 
tions or properties, without the necessity of 
holding a shareholders’ meeting to amend the 
articles. This section therefore permits prompt 
action and gives desirable flexibility. The arti- 
cles of incorporation may also create “series” of 
shares within a class (rather than designating 
that “series” as a separate class) if that is 
deemed desirable. 

The board of directors may create new series 
within a class or set the terms of a class or 
series only if there are no outstanding shares of 
that class or series. This section recognizes that 
in some contexts there is no substantive differ- 
ence between a “class” and a “series within a 
class,” and that the labels are often a matter of 
convenience. In appropriate circumstances, a 


series may be treated as a class of shares that 
has one or both of the fundamental character- 
istics described in section 6.01(b). 

Shares of stock to be issued in different 
classes or series that vary in terms to be set by 
the board of directors are sometimes referred to 
as “blank stock.” The granting of the power to 
vary the terms gives the board of directors 
broad power to affect the capital structure of 
the corporation. Exercise of this power may in 
some circumstances dilute the interest of exist- 
ing shareholders. But on balance it is desirable 
to permit this flexibility. 

The power to vary the terms of “blank stock” 
for series of the same class extends to all the 
permitted variables set forth in section 6.01(c). 

Subsection (e) requires a simple official filing 
to amend the articles so there will be a public 
record of the class or series the corporation 
intends to issue. The amendment may be made 
without shareholder action. See section 10.02. 


NORTH CAROLINA COMMENTARY 


Subsection (a) is identical to the Model Act’s 
subsection 6.02(a), and subsection (b) is the 
same as the Model Act’s subsection 6.02(d). As 
explained in the North Carolina Comment to 


G.S. 55-6-01, subsections (b) and (c) of the 
Model Act’s section 6.02 were incorporated into 
G.S. 55-6-01 rather than this section. 


§ 55-6-03. Issued and outstanding shares. 


(a) A corporation may issue the number of shares of each class or series 
authorized by the articles of incorporation. Shares that are issued are 
outstanding shares until they are reacquired, redeemed, converted, or can- 


celled. 
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(b) The reacquisition, redemption, or conversion of outstanding shares is 
subject to the limitations of subsection (c) of this section and to G.S. 55-6-40. 

(c) At all times that shares of the corporation are outstanding, there must be 
outstanding one or more shares that together have unlimited voting rights and 
one or more shares that together are entitled to receive the net assets of the 
corporation upon dissolution. (1901, c. 2, s. 19; 1908, c. 660, ss. 2, 3; Rev., s. 
1959! CIS SEI156* TOD CMG PsP ES1923 5 6155; CS isn 116 7a) P1925} c!'118, 
ss. 2, 2a; c. 262, s. 1; 1939, c. 199; 1949, 'c. 929; G.S., ss. 55-61, 55-73; 1953, c. 
8225 sso 37 1955, ¢: 13871 /sels 1969; e:'75 By ss? 15-17; 1985, ¢2117,'s. 1; 1989, 
C200. Sle) 


OFFICIAL COMMENT 


Section 6.03 permits the corporation to issue 
shares up to the number of shares authorized in 
the articles of incorporation and provides that 
shares that are issued are outstanding shares 
for purposes of this Act until they are reac- 
quired, redeemed, converted, or cancelled. The 
determination of the number of shares to be 
issued is usually made by the board of directors 
but may be reserved by the articles of incorpo- 
ration to the shareholders. The only require- 
ments are that no class of shares be overissued 
and that one or more shares of a class or classes 
that together have unlimited voting power and 
one or more shares of a class or classes that 
together are entitled to the net assets of the 
corporation upon dissolution at all times must 
be outstanding. 

Shares of any class that are outstanding may 
be made subject to share transfer restrictions 
that may result in contractual obligations by 
the corporation to reacquire shares. The valid- 
ity of such share transfer restriction is today 
not open to serious question. See section 6.27. 
The corporation may also acquire outstanding 
shares of any class pursuant to a voluntary 
transaction between the shareholder and the 
corporation. All contractual or voluntary 
reacquisitions are subject to the restrictions set 
forth in subsection (c) of this section and to 
section 6.40. The corporation may also reac- 
quire shares pursuant to a right of redemption 


(or an obligation to redeem) established in the 
articles of incorporation. See section 6.01(c)(2). 
All such redemptions of shares are also subject 
to the restrictions of subsection (c) of this sec- 
tion and to section 6.40. Shares of the class or 
classes described in section 6.01(b) may be 
reacquired or redeemed by the corporation in 
any of the foregoing ways to the same extent as 
shares of any other class, subject, however, to 
the overriding requirement of section 6.03(c) 
that at all times at least shares that meet the 
requirements of section 6.01(b) be outstanding. 

The provisions of the revised Model Act are 
consistent with the specialized class of corpora- 
tion known as the open-end investment com- 
pany, which permits unlimited redemptions of 
shares at net asset value at the request of 
shareholders. Sections 6.01 and 6.03 permit the 
classes of shares with voting and dissolution 
rights to be made redeemable without limita- 
tion. The requirement of section 6.03(c) that at 
least one share be outstanding is also consis- 
tent with an unlimited right of redemption 
since that section only applies while there are 
shares of stock outstanding. If an open-end 
investment company or any other corporation 
should redeem all of its outstanding shares, it 
should file articles of dissolution under chapter 
14 at or before the time the last share is 
redeemed. 


NORTH CAROLINA COMMENTARY 


A minor stylistic change from the Model Act 
was made in subsection (c). 


§ 55-6-04. Fractional shares. 


(a) Acorporation may: 


(1) Issue fractions of a share or pay in money the value of fractions of a 


share; 


(2) Arrange for disposition of fractional shares by the shareholders; 
(3) Issue scrip in registered or bearer form entitling the holder to receive 
a full share upon surrendering enough scrip to equal a full share. 
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(b) Each certificate representing scrip must be conspicuously labeled “scrip” 
and must contain the information required by G.S. 55-6-25(b). 

(c) The holder of a fractional share is entitled to exercise the rights of a 
shareholder, including the right to vote, to receive dividends, and to participate 
in the assets of the corporation upon liquidation. The holder of scrip is not 
entitled to any of these rights unless the scrip provides for them. 

(d) The board of directors may authorize the issuance of scrip subject to any 
condition considered desirable, including: 

(1) That the scrip will become void if not exchanged for full shares before 


a specified date; and 


(2) That the shares for which the scrip is exchangeable may be sold and 
the proceeds paid to the scripholders. (1955, c. 1371, s. 1; 1959, c. 


13:1:6)-8.)20;11989,;.0; 265,58. 1) 


OFFICIAL COMMENT 


Fractional shares may arise from a share divi- 

dend that, as applied to a particular holder, 

does not produce an even multiple of shares; 
they may also result from fractional stock 
splits, from reverse splits, and from reclassifi- 
cations and mergers. Although corporations are 
authorized to issue fractional shares, which are 
vested proportionately with the same rights as 
full shares, the creation of fractional shares 
often creates administrative difficulties, partic- 
ularly for voting and dividend purposes. 

Section 6.04 authorizes handling fractional 
shares in various ways, including: 

(1) The corporation may issue scrip instead of 
fractional shares. Scrip confers none of the 
substantive rights of shareholders, but only 
authorizes holders to combine scrip certifi- 
cates in amounts aggregating a full share 
and then to exchange them for a full share. 
This aggregation must occur within the time 
and subject to the conditions set initially by 
the board of directors and stated in the scrip 
certificate. Scrip that is not combined and 
exchanged becomes void. To protect share- 
holders against forfeiture of their interest, 
however, it is usually provided that the 
shares represented by scrip certificates not 
exchanged by the expiration date are to be 
sold and the proceeds held, either indefinitely 
or for a stated period, for the benefit of the 
scripholders and paid to them on surrender 
of their scrip certificate. 

Scrip has been widely used in lieu of frac- 
tional shares. The New York Stock Exchange, 
while not requiring the use of any particular 


method for the settlement of fractional share 

interests, has established a policy relating to 

the minimum rights and privileges that scrip 
issued by registered companies must provide. 

N.Y.S.E. LISTED COMPANY MANUAL 

§ 703.02(B). 

(2) The corporation may authorize the imme- 
diate sale of all fractional share interests, 
thereby avoiding the expense and delay of 
scrip and the inconvenience of recognizing 
fractional shares. While this procedure de- 
nies shareholders the benefit of any subse- 
quent rise in the market, it protects them 
against any subsequent decline and ensures 
them of recognition based on market values 
contemporaneous with the transaction. Since 
these transactions necessarily involve less 
than one full share for each shareholder, the 
amount involved in subsequent price changes 
is usually modest. 

One variation of “going private” transactions to 

eliminate public shareholders in a corporation 

largely owned by management interests in- 
volves a reverse share split at a ratio that 

reduces all public shareholders’ interest to a 

fractional share, followed by the reduction of 

the fractional interests to cash under this sec- 

tion. See “Guidelines on Going Private,” 37 

BUS. LAW. 313 (1981). 

Under this section fractional shares may be 
certificated or uncertificated. There is no differ- 
ence in treatment of certificated or 
uncertificated shares for this purpose. See sec- 
tions 6.25 and 6.26. 


§§ 55-6-05 through 55-6-19: Reserved for future codification purposes. 


Part 2. Issuance of Shares. 


§ 55-6-20. Subscription for shares before incorporation. 


(a) Asubscription for shares entered into before incorporation is irrevocable 
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for six months unless the subscription agreement provides a longer or shorter 
period or all the subscribers agree to revocation. 

(b) The board of directors may determine the payment terms of subscrip- 
tions for shares that were entered into before incorporation, unless the 
subscription agreement specifies them. A call for payment by the board of 
directors must be uniform so far as practicable as to all shares of the same class 
or series, unless the subscription agreement specifies otherwise. 

(c) Shares issued pursuant to subscriptions entered into before incorpora- 
tion are fully paid and nonassessable when the corporation receives the 
consideration specified in the subscription agreement. 

(d) If a subscriber defaults in payment of money or property under a 
subscription agreement entered into before incorporation, the corporation may 
collect the amount owed as any other debt. Alternatively, unless the subscrip- 
tion agreement provides otherwise, the corporation may rescind the agreement 
and may sell the shares if the debt remains unpaid more than 20 days after the 
corporation sends written demand for payment to the subscriber. 

(e) A subscription agreement entered into after incorporation is a contract 
between the subscriber and the corporation subject to G.S. 55-6-21. (1901, c. 2, 
gs..20))24,.25; Rev.,,ss..1169;..1170,.1171;.C:S.s., 1165:G.S.,'s..55-70; 1955).c. 
1373) «9;'h; 1969: 6:75.14) 63841985; :e; 117); s.2351989, c:'265,;\8. 1.) 
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Agreements for the purchase of shares to be 
issued by a corporation are typically referred to 
as “subscriptions” or “subscription agree- 
ments.” Section 6.20 deals exclusively with 
preincorporation subscriptions, that is, sub- 
scriptions entered into before the corporation 
was formed. Preincorporation subscriptions 
have often been considered to be revocable 
offers rather than binding contracts. Since the 
corporation is not in existence, it cannot be a 
party to the agreement and the consideration 
established for the shares is not determined by 
the board of directors. While preincorporation 
subscriptions entered into simultaneously by 
several subscribers may be considered a bind- 
ing contract between or among the subscribers, 
not all factual situations lend themselves to 
contractual analysis. Because of the uncer- 
tainty of the legal enforceability of these trans- 
actions, section 6.20 provides a simple set of 
legal rules applicable to the enforcement of 
preincorporation subscriptions by the corpora- 
tion after its formation. It does not address the 
extent to which preincorporation subscriptions 
may constitute a contract between or among 
subscribers, and other subscribers may enforce 
whatever contract rights they have without 
regard to section 6.20. 

Section 6.20(a) provides that preincor- 
poration subscriptions are irrevocable for six 
months unless the subscription agreement pro- 
vides that they are revocable or that they are 
irrevocable for some other period. Neverthe- 
less, all the subscribers to shares may agree at 
any time that a subscriber may withdraw in 
part from his commitment to subscribe for 
shares, that a subscriber may revoke his sub- 


scription entirely, or that the period of irrevo- 
cability may continue for an additional stated 
period. If the corporation accepts the subscrip- 
tion during the period of irrevocability, the 
subscription becomes a contract binding on 
both the subscribers and the corporation. The 
terms of this contract are set forth in sections 
6.20(b) and (d). 

Section 6.20(b) provides that after incorpora- 
tion the board of directors may determine the 
payment terms of subscriptions but these calls 
must be uniform so far as practicable as to all 
shares of the same class or series unless the 
subscriptions provide otherwise. Section 
6.20(d) provides alternative methods of enforce- 
ment of preincorporation subscriptions by the 
corporation. If the consideration for the sub- 
scription involves the payment of money or 
conveyance of property, the corporation may, in 
the event of nonpayment, collect the amount 
due as any other debt. Alternatively, unless the 
subscription agreement provides otherwise, the 
corporation may rescind the agreement and 
may resell the shares after 20 days’ notice to 
the subscriber. 

Section 6.20(c) provides that shares issued 
pursuant to preincorporation subscriptions are 
fully paid and nonassessable when the corpora- 
tion receives the subscription price. The liabil- 
ity of the subscriber to pay the purchase price is 
addressed in section 6.22. Section 6.20 does not 
address the liability of transferees of shares 
which may be issued before the subscription 
price is paid for the power of the corporation to 
cancel for nonpayment shares that have been 
issued before payment for the full subscription 
price. Issued shares represented by unpaid 
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subscriptions are subject to cancellation for 
nonpayment to the same extent as shares is- 
sued for promissory notes or shares issued 
before the consideration therefor is paid. See 
the Official Comment to sections 6.21 and 6.22. 

Post-incorporation subscriptions are con- 
tracts between the corporation and the investor 
by which the corporation agrees to issue shares 
for a stated consideration and the investor 
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agrees to purchase the shares for that consid- 
eration. Post-incorporation subscriptions are 
simple contracts subject to the power of the 
board of directors and they may contain any 
mutually acceptable provisions subject to sec- 
tion 6.21. Section 6.20(e) states, for complete- 
ness, that post-incorporation subscriptions are 
contracts between the corporation and the sub- 
scriber subject to section 6.21. 


NORTH CAROLINA COMMENTARY 


The liquidated damages provision of former 
G.S. 55-434) was not brought forward. Under 
that provision, it was more disadvantageous for 
a subscriber to pay some money than to pay no 


money for shares under a subscription agree- 
ment, and the drafters concluded that this 
result was undesirable. 


CASE NOTES 


Editor’s Note. — The cases below were de- 
cided under the Business Corporation Act 
adopted in 1955 or under prior law. 

Purpose. — The purpose of any statute of 
frauds type of provision, such as former § 55- 
43, is to prevent fraud by requiring certain 
important transactions to be evidenced by a 
writing. Penley v. Penley, 65 N.C. App. 711, 310 
S.E.2d 360 (1984), rev'd on other grounds, 314 
NICE 332'8.E.20 51985) 

Physician Held Not an Equitable Stock- 
holder in Professional Association. — As- 
suming, arguendo, that professional associa- 
tion and physician entered into a binding post- 
incorporation subscription agreement, under 
the facts, where physician neither tendered 
payment within a reasonable time nor demon- 
strated circumstances excusing such tender, he 
was not an equitable stockholder in the profes- 
sional association. Buchele v. Pinehurst Surgi- 
cal Clinic, 80 N.C. App. 256, 341 S.E.2d 772, 
aff’d, 318 N.C. 508, 349 S.E.2d 579 (1986). 

Former Section Held Inapplicable. — 
Former § 55-43 did not apply in an action by a 


former husband against his former wife and 
her incorporated fast food restaurant franchise 
for a declaration that he was entitled to an 
ownership interest. This was not an action in 
which a defendant was trying to enforce a 
plaintiff’s promise to take shares in a corpora- 
tion, but an action in which the plaintiff at- 
tempted to enforce the defendant’s promise or 
contract to issue shares to the plaintiff, the 
number of shares to represent a certain per- 
centage of ownership within the corporation 
being formed. Penley v. Penley, 314 N.C. 1, 332 
S.E.2d 51 (1985). 

Conditional Subscription. — A subscrip- 
tion to stock of a corporation may be made on 
condition that there shall be no liability until 
the corporation has received actual subscrip- 
tions to its capital stock to a specified amount. 
Alexander v. North Carolina Sav. Bank & Trust 
Co., 155 N.C. 124, 71 S.E. 69 (1911). See 
Penniman v. Alexander, 111 N.C. 427, 16 S.E. 
408 (1892); Kelly v. Oliver, 113 N.C. 442, 18S.E. 
698 (1893); Queen City Printing & Paper Co. v. 
McAden, 131 N.C. 178, 42 S.E. 575 (1902). 


§ 55-6-21. Issuance of shares. 


(a) The powers granted in this section to the board of directors may be 
reserved to the shareholders by the articles of incorporation. 

(b) The board of directors may authorize shares to be issued for consider- 
ation consisting of any tangible or intangible property or benefit to the 
corporation, including cash, promissory notes, services performed, contracts 
for services to be performed, or other securities of the corporation. 

(c) Before the corporation issues shares, the board of directors must deter- 
mine that the consideration received or to be received for shares to be issued 
is adequate. The determination by the board of directors as to the adequacy of 
consideration is conclusive as to whether the shares are validly issued, fully 
paid, and nonassessable. 

(d) When the corporation receives the consideration for which the board of 
directors authorized the issuance of shares, the shares issued therefor are fully 
paid and nonassessable. 
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(e) The corporation may place in escrow shares issued for a contract for 
future services or benefits or for a promissory note, or make other arrange- 
ments to restrict the transfer of the shares, and may credit distributions in 
respect of the shares against their purchase price, until the services are 
performed, the note is paid, or the benefit received. If the services are not 
performed, the note is not paid, or the benefits are not received, the shares 
escrowed or restricted and the distributions credited may be cancelled in whole 
or part. (1901, c. 2, ss. 19, 53, 54; 1903, c. 660, ss. 2, 3; Rev. ss. 1159, 1160, 1161; 
C.S.,.ss. 1157, 1158; G.S., .ss..55-62, 55-63; 1955, c. 13871, .s. 1; 1957; s. 1039; 
1959;.c.. 1316, ss.,10,.13,..14; 1969,.c..751;s: 20719735 .c:469,$8)15):45.2;: 1989; 
c. 265, s. 1; 1989 (Reg. Sess., 1990), c. 1024, s. 12.7.) 


OFFICIAL COMMENT 


The financial provisions of the Model Act reflect 
a modernization of the concepts underlying the 
capital structure and limitations on distribu- 
tions of corporations. This process of modern- 
ization began with amendments in 1980 to the 
1969 Model Act that eliminated the concepts of 
“par value” and “stated capital,” and further 
modernization occurred in connection with the 
development of the revised Act in 1984. Practi- 
tioners and legal scholars have long recognized 
that the statutory structure embodying “par 
value” and “legal capital” concepts is not only 
complex and confusing but also fails to serve 
the original purpose of protecting creditors and 
senior security holders from payments to junior 
security holders. Indeed, to the extent security 
holders are led to believe that it provides this 
protection, these provisions may be affirma- 
tively misleading. The Model Act has therefore 
eliminated these concepts entirely and substi- 
tuted a simpler and more flexible structure that 
provides more realistic protection to these in- 
terests. Major aspects of this new structure are: 

(1) the provisions relating to the issuance of 
shares set forth in this and the following 
sections; 

(2) the provisions limiting distributions by cor- 
porations set forth in section 6.40 and dis- 
cussed in the Official Comment to that sec- 
tion; and 

(3) the elimination of the concept of treasury 
shares described in the Official Comment to 
section 6.31. 

Section 6.21 incorporates not only the elimina- 

tion of the concepts of par value and stated 

capital from the Model Act in 1980 but also 
eliminates the earlier rule declaring certain 
kinds of property ineligible as consideration for 
shares. The caption of the section, “Issuance of 

Shares by the Board of Directors,” reflects the 

change in emphasis from imposing restrictions 

on the issuance of shares to establishing gen- 
eral principles for their issuance. The section 
replaces two sections captioned, respectively, 

“Consideration for Shares” (section 18) and 

“Payment for Shares” (section 19) in the 1969 

Model Act. 


Since shares need not have a par value, 
under section 6.21 there is no minimum price at 
which specific shares must be issued and there- 
fore there can be no “watered stock” liability for 
issuing shares below an arbitrarily fixed price. 
The price at which shares are issued is prima- 
rily a matter of concern to other shareholders 
whose interests may be diluted if shares are 
issued at unreasonably low prices or for over- 
valued property. This problem of equality of 
treatment essentially involves honest and fair 
judgments by directors and cannot be effec- 
tively addressed by an arbitrary doctrine estab- 
lishing a minimum price for shares such as “par 
value” provided under older statutes. 

Section 6.21(b) specifically validates con- 
tracts for future services (including promoters’ 
services), promissory notes, or “any tangible or 
intangible property or benefit to the corpora- 
tion,” as consideration for the present issue of 
shares. The term “benefit” should be broadly 
construed to include, for example, a reduction 
of a liability, a release of a claim, or benefits 
obtained by a corporation by contribution of its 
shares to a charitable organization or as a prize 
in a promotion. In the realities of commercial 
life, there is sometimes a need for the issuance 
of shares for contract rights or such intangible 
property or benefits. And, as a matter of busi- 
ness economics, contracts for future services, 
promissory notes, and intangible property or 
benefits often have value that is as real as the 
value of tangible property or past services, the 
only types of property that many older statutes 
permit as consideration for shares. Thus, only 
business judgment should determine what kind 
of property should be obtained for shares, and a 
determination by the directors meeting the 
requirements of section 8.30 to accept a specific 
kind of valuable property for shares should be 
accepted and not circumscribed by artificial or 
arbitrary rules. 

The issuance of some shares for cash and 
other shares for promissory notes, contracts for 
past or future services, or for tangible or intan- 
gible property or benefits, like the issuance of 
shares for an inadequate consideration, opens 
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the possibility of dilution of the interests of 
other shareholders. For example, persons ac- 
quiring shares for cash may be unfairly treated 
if optimistic values are placed on past or future 
services or intangible benefits being provided 
by other persons. The problem is particularly 
acute if the persons providing services, promis- 
sory notes, or property or benefits of debatable 
value are themselves connected with the pro- 
moters of the corporation or with its directors. 
Protection of shareholders against abuse of the 
power granted to the board of directors to 
determine that shares should be issued for 
intangible property or benefits is provided in 
part by the requirement that the board must 
act in accordance with the requirements of 
section 8.30, and, if applicable, section 8.31, in 
determining that the consideration received for 
shares is adequate, and in part by the require- 
ment of section 16.21 that the corporation must 
inform all shareholders annually of all shares 
issued during the previous year for promissory 
notes or promises of future services. 

Accounting principles are not specified in the 
Model Act, and the board of directors is not 
required by the statute to determine the “value” 
of noncash consideration received by the corpo- 
ration (as was the case in earlier versions of the 
Model Act). In many instances, property or 
benefit received by the corporation will be of 
uncertain value; if the board of directors deter- 
mines that the issuance of shares for the prop- 
erty or benefit is an appropriate transaction 
that protects the shareholders from dilution, 
that is sufficient under section 6.21. The board 
of directors does not have to make an explicit 
“adequacy” determination by formal resolution; 
that determination may be inferred from a 
determination to authorize the issuance of 
shares for a specified consideration. 

Section 6.21 also does not require that the 
board of directors determine the value of the 
consideration to be entered on the books of the 
corporation, though the board of directors may 
do so if it wishes. Of course, a specific value 
must be placed on the consideration received 
for the shares for bookkeeping purposes, but 
bookkeeping details are not the statutory re- 
sponsibility of the board of directors. The stat- 
ute also does not require the board of directors 
to determine the corresponding entry on the 
right-hand side of the balance sheet under 
owner’s equity to be designated as “stated cap- 
ital” or be allocated among “stated capital” and 
other surplus accounts. The corporation, how- 
ever, may determine that the shareholders’ 
equity accounts should be divided into these 
traditional categories if it wishes. 

The second sentence of section 6.21(c) de- 
scribes the effect of the determination by the 
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board of directors that consideration is ade- 
quacy for the issuance of shares. That determi- 
nation, without more, is conclusive to the ex- 
tent that adequacy is relevant to the question 
whether the shares are validly issued, fully 
paid, and nonassessable. Section 6.21(c) pro- 
vides that shares are fully paid and 
nonassessable when the corporation receives 
the consideration for which the board of direc- 
tors authorized their issuance. Whether shares 
are validly issued may depend on compliance 
with corporate procedural requirements, such 
as issuance within the amount authorized in 
the articles of incorporation or holding a direc- 
tors’ meeting upon proper notice and with a 
quorum present. The Model Act does not ad- 
dress the remedies that may be available for 
issuances that are subject to challenge. This 
somewhat more elaborate clause replaces the 
provision in earlier versions of the Model Act 
and many state statutes that the determination 
by the board of directors of consideration for the 
issuance of shares was “conclusive in the ab- 
sence of fraud in the transaction.” 

Shares issued pursuant to preincorporation 
subscriptions are governed by section 6.20 and 
not this section. 

The revised Model Act does not address the 
question whether validly issued shares may 
thereafter be cancelled on the grounds of fraud 
or bad faith if the shares are in the hands of the 
original shareholder or other persons who were 
aware of the circumstances under which they 
were issued when they acquired the shares. It 
also leaves to the Uniform Commercial Code 
other questions relating to the rights of persons 
other than the person acquiring the shares 
from the corporation. See the Official Commer- 
cial to section 6.22. 

Section 6.21(e) permits the board of directors 
to determine that shares issued for promissory 
notes or for contracts for future services or 
benefits be placed in escrow or their transfer 
otherwise restricted until the services are per- 
formed, the benefits received, or the notes are 
paid. The section also defines the rights of the 
corporation with respect to these shares. If the 
shares are issued without being restricted as 
provided in this subsection, they are validly 
issued insofar as the adequacy of consideration 
is concerned. See section 6.22 and its Official 
Comment. 

Section 6.21(a) provides that the powers 
granted to the board of directors by this section 
may be reserved to the shareholders by the 
articles of incorporation. No negative inference 
should be drawn from section 6.21(a) with re- 
spect to the efficacy of similar provisions under 
other sections of the Model Act. 
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NORTH CAROLINA COMMENTARY 


Except for a minor stylistic change, this sec- 
tion is identical to section 6.21 of the Model Act. 
It differs in three main respects from former 
G.S. 55-46. First, the provisions of this section 
do not tie the minimum amount of consider- 
ation that must be received upon the issuance 
of the shares to their par or stated value. 
Second, the form that such consideration may 


take has been expanded to include future ser- 
vices and promissory notes, which were prohib- 
ited by former G.S. 55-46(b). Third, the board of 
directors is no longer required to state its 
determination of the fair value to the corpora- 
tion of noncash consideration paid for shares; it 
is required only to determine that the noncash 
consideration is adequate. 


CASE NOTES 


Editor’s Note. — The cases below were de- 
cided under the Business Corporation Act 
adopted in 1955 or under prior law. 

Purpose Is to Prevent Fraud. — Former 
§ 55-62 was passed in order that stock sub- 
scriptions should be protected in their integrity 
and not become a means of deceiving those who 
dealt with the corporation. Goodman v. White, 
174 N.C. 399, 93 S.E. 906 (1917). 

Effect of Charter Provision That Stock 
Be Issued as Fully Paid. — A provision in the 
charter of an incorporated company that the 
capital stock “shall be issued as full-paid stock” 
does not permit shares of stock to be issued to 
stockholders without payment in money or its 
equivalent in property at an honest valuation. 
Clayton v. Ore Knob Co., 109 N.C. 385, 14 S.E. 
36 (1891). 

Cash Payment Unnecessary. — It is not 
essential to a bona fide subscription to stock in 
a corporation that there be a present payment 
in cash by the subscriber, or that he be solvent; 
a subscription is considered bona fide whenever 
made by one who subscribes in good faith, with 
reasonable expectation and apparent prospect 
of being able to pay assessments on his stock as 
they may thereafter be called for. Boushall v. 
Myatt, 167 N.C. 328, 83 S.E. 352 (1914). 

Burden of Proof as to Value of Property. 
— The burden of proving that property was 
taken in payment at its true value, and, fur- 
ther, that such value was approved by a board 
of directors acting independently in the interest 
of the corporation, is upon the person who 
alleges payment. Goodman v. White, 174 N.C. 
399, 93 S.E. 906 (1917). 

Proceedings Where Property Fraudu- 
lently Overvalued. — Although a margin 
may be allowed for an honest difference of 
opinion as to value, a valuation grossly exces- 
sive, knowingly made, while its acceptance may 
bind the corporation, is a fraud on creditors, 
and they may proceed against the stockholders 
who sell the property individually, as for an 
unpaid subscription. Hobgood v. Ehlen, 141 
N.C. 344, 53 S.E. 857 (1906); Goodman v. 
White, 174 N.C. 399, 93 S.E. 906 (1917). 


Evidence of Fraud. — In an action by the 
receivers of an insolvent corporation to compel 
the payment of a subscription to stock issued 
for property acquired by the corporation for the 
conduct of the business, evidence tending to 
show a grossly excessive valuation of the prop- 
erty by the directors, knowingly made, is strong 
evidence of fraud, and may be conclusive 
thereof. Whitlock v. Alexander, 160 N.C. 465, 76 
S.E. 538 (1912). 

Nonsuit Properly Granted Absent 
Fraud. — The judgment of the board of direc- 
tors, in fixing the value of property to be ac- 
cepted in lieu of money, is conclusive in the 
absence of fraud; and in a suit to recover on a 
stock subscription, where there is no evidence 
of fraud, a judgment as of nonsuit is properly 
granted. Gover v. Malever, 187 N.C. 774, 122 
S.E. 841 (1924). 

Illegal Transaction by Promoter. — A 
transaction whereby a promoter borrowed a 
certain sum and bought a half interest in a 
company, and let the company that he was 
promoting take it over as soon as it was incor- 
porated, and pay his note, and also issue to him 


stock as the consideration, was_ illegal. 
Goodman v. White, 174 N.C. 399, 93 S.E. 906 
(1917). 


The word “rendered” in former statute 
indicated that the services had to be performed 
prior to the issuance of the shares; so the 
requirement that the shares be taken for an 
agreed price has been satisfied by previous 
years of work in the business. Penley v. Penley, 
65 N.C. App. 711, 310 S.E.2d 360 (1984), rev’d 
on other grounds, 314 N.C. 1, 332 S.E.2d 51 


(1985). 
Cancellation of Officer’s Shares for Non- 
payment of Consideration. — Where the 


trial court specifically found as fact that officer 
and director paid no consideration for stock and 
caused a dilution of the shares of the other 
shareholders, the trial court properly cancelled 
his shares. Stone v. Martin, 85 N.C. App. 410, 
355 S.E.2d 255, appeal dismissed and cert. 
denied, 320 N.C. 638, 360 S.E.2d 105 (1987). 
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§ 55-6-22. Liability of shareholders. 


(a) A purchaser from a corporation of its own shares is not liable to the 
corporation or its creditors with respect to the shares except to pay the 
consideration for which the shares were authorized to be issued (G.S. 55-6-21) 
or specified in the subscription agreement (G.S. 55-6-20). 

(b) Unless otherwise provided in the articles of incorporation, a shareholder 
of a corporation is not personally liable for the acts or debts of the corporation 
except that he may become personally liable by reason of his own acts or 
conduct. (18938, c. 471; 1901, c. 2, s. 22; Rev., s. 1162; C.S., s. 1160; G.S., s. 55-65; 
1955" c.lo7i, s. 1.1969; c. 7oL 328: NOs oven 2Gb pends) 


OFFICIAL COMMENT 


With the elimination of the concepts of par 
value and watered stock in 1980, the sole obli- 
gation of a purchaser of shares from the corpo- 
ration, as set forth in section 6.22(a), is to pay 
the consideration established by the board of 
directors (or the consideration specified in the 
subscription, in the case of pre-incorporation 
subscriptions). The consideration for the shares 
may consist of promissory notes, contracts for 
future services, or tangible or intangible prop- 
erty or benefits, and, if the board of directors so 
decide, the delivery of the notes, contracts, or 
accrual of the benefits constitutes full payment 
for the shares. See the Official Comment to 
section 6.21. Upon the transfer to the corpora- 
tion of the consideration so determined or spec- 
ified, the shareholder has no further responsi- 
bility to the corporation or its creditors “with 
respect to the shares,” though the shareholder 
may have continuing obligations under a con- 
tract or promissory note entered into in connec- 
tion with the acquisition of shares. 


Section 6.22(a) deals only with the responsi- 
bility for payment by the purchaser of shares 
from the corporation. The revised Model Act 
leaves to the Uniform Commercial Code ques- 
tions with respect to the rights of subsequent 
purchasers of shares and the power of the 
corporation to cancel shares if the consider- 
ation is not paid when due. See sections 8-202 
and 8-301 of the UNIFORM COMMERCIAL 
CODE. 

Section 6.22(b) sets forth the basic rule of 
nonliability of shareholders for corporate acts 
or debts that underlies modern corporation law. 
Unless such liability is provided for in the 
articles of incorporation, see section 2.02(b)(v), 
shareholders are not liable for corporate obliga- 
tions, though the last clause recognizes that 
such liability may be assumed voluntarily or by 
other conduct. 


NORTH CAROLINA COMMENTARY 


Former G.S. 55-53, a unique North Carolina 
provision dealing with “watered shares,” has 
not been brought forward. Its provisions were 
deemed unnecessary in light of the provisions 


Legal Periodicals. — For note on close 
corporations and personal liability from execu- 
tion of shareholder agreements, see 16 Wake 
Forest L. Rev. 975 (1980). 

For note discussing the liability of members 
of a professional corporation, in light of Nelson 
v. Patrick, 73 N.C. App. 1, 326 S.E.2d 45 (1985), 
see 64 N.C.L. Rev. 1216 (1986). 

For article, “Defining the Scope of Control- 
ling Shareholders’ Fiduciary Responsibilities,” 
see 22 Wake Forest L. Rev. 9 (1987). 

For article, “Close Corporation Shareholder 
Reasonable Expectations: The Larger Context,” 
see 22 Wake Forest L. Rev. 41 (1987). 


of G.S. 55-6-21. Former G.S. 55-53 basically 
codified fundamental legal principles of fidu- 
ciary duty that have not been changed by this 
Act. 


For article, “The Statutory Protection Of Mi- 
nority Shareholders In The United Kingdom,” 
see 22 Wake Forest L. Rev. 81 (1987). 

For article, “Using Alternative Dispute Res- 
olution Techniques To Settle Conflicts Among 
Shareholders Of Closely Held Corporations,” 
see 22 Wake Forest L. Rev. 105 (1987). 

For comment, “North Carolina’s Limited Li- 
ability Company Act: A Legislative Mandate for 
Professional Limited Liability,” see 29 Wake 
Forest L. Rev. 857 (1994). 
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CASE NOTES 


Editor’s Note. — The cases below were de- 
cided under the Business Corporation Act 
adopted in 1955 or under prior law. 

Stockholders of an insolvent corpora- 
tion are liable pro rata for their unpaid 
subscriptions to an amount necessary to liq- 
uidate the corporate debts. McIver v. Young 
Hdwe. Co., 144 N.C. 478, 57 S.E. 169 (1907); 
Whitlock v. Alexander, 160 N.C. 465, 76 S.E. 
538 (1912); Claypoole v. McIntosh, 182 N.C. 
109, 108 S.E. 433 (1921). 

Unpaid Balances to Be Collected. — As 
the capital stock, paid or unpaid, of a corpora- 
tion is a trust fund for the benefit of creditors, it 
is the duty of the courts, at the suit of creditors, 
to require unpaid subscriptions to be collected 
at least to the extent necessary to pay the 
unpaid debts of the corporation. Wilson Cotton 
Mills v. Randleman Cotton Mills, 115 N.C. 475, 
20 S.E. 770 (1894). 

And Used to Settle Outstanding Claims. 
— In case of insolvency any unpaid balance 
may, by proper proceedings, be made available 
to the extent required for the settlement of 
outstanding claims. Whitlock v. Alexander, 160 
N.C. 465, 76 S.E. 538 (1912). 

As to action by corporation to recover 
amount spent to purchase stock from 
shareholders, see Park Terrace, Inc. v. Burge, 
249 N.C. 308, 106 S.E.2d 478 (1959), discussing 
right of creditors to require payment of pur- 
chase price. 

Agreement for Release Ineffective 
Against Creditors. — No agreement or ar- 
rangement between a corporation and its stock- 
holders, whereby the latter are to be released 
from indebtedness on their subscriptions, will 


§ 55-6-23. Share dividends. 


be valid or of any force as against creditors. 
Marshall Foundry Co. v. Killian, 99 N.C. 501, 6 
S.E. 680 (1888); Heggie v. People’s Bldg. & Loan 
Ass’n, 107 N.C. 581, 12 S.E. 275 (1890). See also 
Gilmore v. Smathers, 167 N.C. 440, 83 S.E. 823 
(1914). 

Suspension of Corporate Enterprise 
Does Not Excuse Subscriber. — The mere 
fact that a proposed corporate enterprise has 
been suspended affords a subscriber to the 
capital stock no excuse for not paying his sub- 
scription according to his agreement. Raleigh 
Imp. Co. v. Andrews, 176 N.C. 280, 96 S.E. 1032 
(1918), aff'd, 178 N.C. 328, 100 S.E. 514 (1919). 

No Defense That Corporation Not Le- 
gally Organized. — Where a person has 
agreed to become a stockholder in a corporation 
and has enjoyed the benefits and privileges of 
membership, he cannot, in a suit by the corpo- 
ration to recover his unpaid subscription, set up 
as a defense that the corporation was not le- 
gally organized. Tar River Nav. Co. v. Neal, 10 
N.C. 520 (1825); Elizabeth City Academy v. 
Lindsey, 28 N.C. 476 (1846); Wilmington, 
C.R.R.R. v. Thompson, 52 N.C. 387 (1860); 
Marshall Foundry Co. v. Killian, 99 N.C. 501, 6 
S.E. 680 (1888); Wadesboro Cotton Mills Co. v. 
Burns, 114 N.C. 353, 19 S.E. 238 (1894). 

Setoffs Against Unpaid Subscriptions. — 
In a receiver’s action to collect unpaid stock 
subscriptions, a subscriber cannot set off a debt 
due him by the corporation, nor can he credit 
himself with amounts he paid on another sub- 
scription. Vaughan-Robertson Drug Co. v. 
Grimes-Mills Drug Co., 173 N.C. 502, 92 S.E. 
376 (1917). 


(a) Unless the articles of incorporation provide otherwise, shares may be 
issued pro rata and without consideration to the corporation’s shareholders or 
to the shareholders of one or more classes or series. An issuance of shares 
under this subsection is a share dividend. 

(b) Shares of one class or series may not be issued as a share dividend in 
respect of shares of another class or series unless: 

(1) The articles of incorporation so authorize, 

(2) There are no outstanding shares of the class or series to be issued, or 

(3) A majority of the votes entitled to be cast by the class or series to be 
issued approve the issuance of not more than a stated number of 
shares within a period of not more than one year after such approval. 

(c) If the board of directors does not fix the record date for determining 
shareholders entitled to a share dividend, it is the date the board of directors 
authorizes the share dividend. (1955, c. 1371, s. 1; 1959, c. 1316, ss. 17, 18; 
1989, c. 265, s. 1; 1989 (Reg. Sess., 1990), c. 1024, s. 12.8.) 
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OFFICIAL COMMENT 


A share dividend is solely a paper transaction: 
No assets are received by the corporation for 
the shares and any “dividend” paid in shares 
does not involve the distribution of property by 
the corporation to its shareholders. Section 6.23 
therefore recognizes that such a transaction 
involves the issuance of shares “without consid- 
eration,” and section 1.40(6) excludes it from 
the definition of a “distribution.” Such transac- 
tions were treated in a fictional way under the 
old “par value” and “stated capital” statutes, 
which treated a share dividend as involving 
transfers from a surplus account to stated cap- 
ital and assumed that par value shares could be 
issued without receiving any consideration by 
reason of that transfer of surplus. 

The par value statutory treatment of share 
dividend transactions distinguished a share 
“split” from a dividend. In a share “split” the 
par value of the former shares was divided 
among the new shares and there was no trans- 
fer of surplus into the stated capital account as 
in the case of a share “dividend.” Since the 
Model Act has eliminated the concept of par 
value, the distinction between a “split” and a 
“dividend” has not been retained and both types 
of transactions are referred to simply as “share 
dividends.” A distinction between “share divi- 
dends” and “share splits,” however, continues to 
exist in other contexts—for example, in connec- 
tion with transactions by publicly held corpora- 
tions, see N.Y.S.E. LISTED COMPANY MAN- 
UAL § 703.02(a), or corporations that have 


optionally retained par value for their shares. 
The change made in the Model Act is not 
intended to affect the manner in which trans- 
actions by these corporations are handled or 
described but simply reflects the elimination of 
artificial legal distinctions based on the par 
value statutes. 

A “reversed stock split” is not a share divi- 
dend under this section of the Model Act. A 
reverse split involves an amendment to the 
articles of incorporation reducing the number 
of authorized shares, not the issuance of addi- 
tional shares. 

Share dividends may create problems when a 
corporation has more than a single class of 
shares, The requirement that a share dividend 
be “pro rata” only applies to shares of the same 
class or series; if there are two or more classes 
entitled to receive a share dividend in different 
proportions, the dividend will have to be allo- 
cated appropriately. 

The distribution of shares of one class to 
holders of another class may dilute the equity 
of the holders of the first class. Therefore, 
subsection (b) permits the distribution of 
shares of one class to the holders of another 
class only if one or more of the following condi- 
tions are met: (1) the articles of incorporation 
expressly authorize the transaction, (2) the 
holders of the class being distributed consent to 
the distribution, or (3) there are no holders of 
the class being distributed. 


NORTH CAROLINA COMMENTARY 


This section was clarified by rewriting sub- 
section (b) to provide for a more specific autho- 
rization and to limit the effectiveness of the 
authorization to one year, whenever shares of 
one class or series are to be distributed to the 
holder of another class or series. This modifica- 


tion to the Model Act carries forward the limi- 
tations of former G.S. 55-51(b)(2). 

As used in this section and throughout this 
Act, share dividends and share splits are equiv- 
alent. 


§ 55-6-24. Rights, options, and warrants. 


(a) Acorporation may issue rights, options, or warrants for the purchase of 
shares of the corporation. The board of directors shall determine the terms 
upon which the rights, options, or warrants are issued, their form and content, 
and the consideration for which the shares are to be issued. 

(b) In the case of a public corporation, the terms and conditions of such 
rights, options or warrants may include, without limitation, restrictions or 
conditions that preclude or limit the exercise, transfer or receipt of such rights, 
options or warrants by the holder or holders or beneficial owner or owners of 
a specified number or percentage of the outstanding voting shares of such 
public corporation or by any transferee of any such holder or owner, or that 
invalidate or void such rights, options or warrants held by any such holder or 
owner or by such transferee. Determinations by the board of directors whether 
to impose, enforce, waive or otherwise render ineffective any such restrictions 
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or conditions may be judicially reviewed in an appropriate proceeding. (1955, 
el ea Ya lt cps Maal Des 1-9 Bog in so Yes at eee be Pa a 0 ye pb 


OFFICIAL COMMENT 


A specific provision authorizing the creation of 
share options and share rights appears in many 
states statutes. Even though corporations 
doubtless have the inherent power to issue 
share options and share rights, specific autho- 
rization is desirable because of the economic 
importance of options and rights, and because 
of the need to establish the primacy of the 
board of directors in determining the consider- 
ation received by the corporation for rights and 
options. The creation of incentive compensation 
plans for directors, officers, agents, and employ- 
ees is basically a matter of business judgment 
and the good faith determination by the board 
of directors should therefore be conclusive. This 
is as true for incentive plans that involve the 
issuance of share options or rights as for those 
that involve the payment of cash. In appropri- 
ate cases incentive plans may involve the 
granting of options at prices below the current 
market prices of the shares. 

Section 6.24 does not require shareholder 
approval of share options or rights as incentive 
plans. Of course, prior shareholder approval 
may be required as a discretionary matter, in 


order to comply with the requirements of na- 
tional security exchanges for the listing of se- 
curities, see N.Y.S.E. LISTED COMPANY 
MANUAL § 309.00, or to acquire the benefits 
of federal law conditioned upon shareholder 
approval of such plans, see S.E.C. Rule 16b- 
3(a), 17 C.F.R. § 240.16b-3(a). 

The reference to the “form” of a right, option, 
or warrant in section 6.24 permits the board of 
directors to designate the interest issued under 
section 6.24 as options, warrants, rights, or by 
some other name, and to evidence these inter- 
ests by certificates, contracts, letter agree- 
ments, or in other forms that are appropriate 
under the circumstances. Rights, options, or 
warrants may be issued together with or inde- 
pendently of the corporation’s issue and sale of 
its shares or other securities. 

Some publicly held corporations have dele- 
gated administration of programs involving in- 
centive compensation in the form of share 
rights or options to compensation committees 
composed of nonmanagement directors, subject 
to the general authority of the board of direc- 
tors. 


NORTH CAROLINA COMMENTARY 


Subsection (a) is identical to section 6.24 of 
the Model Act and is intended to be very broad 
in authorizing the creation and issuance of 
options, convertible securities and rights to 
acquire shares and other kinds of securities 
and property. The Model Act’s catchline for the 
section was changed to reflect this broad scope. 
Unlike former G.S. 55-45(a), the statute itself 
does not require shareholder approval of any 
options granted thereunder; but, as noted in 
the Official Comment, such approval may be 
required by other rules or regulations. 

Subsection (b) contains special provisions 
that do not appear in either the prior law or the 
Model Act and are designed to eliminate uncer- 
tainty as to the validity of certain rights plans 
created by companies with a class of securities 
registered under the Securities Exchange Act of 
1934. Such plans usually contain features that 
might otherwise be held to violate the letter or 
intent of the corporate statute as a whole. 
Specifically, the rights plans typically used as 
defenses to hostile takeovers (called “poison 
pills”) create purchase or conversion rights that 
are not exercisable in the hands of a hostile 
bidder. Without explicit statutory language to 
the contrary, for example, such a discrimina- 


tory feature might be held to violate the re- 
quirement of G.S. 55-6-01 that all shares of the 
same class have the same rights, or the require- 
ment of G.S. 55-6-23(a) that share dividends be 
issued pro rata. The drafters were of that view 
that rights plans should not be generally pro- 
hibited. Several states, including New York, 
Pennsylvania, Ohio, Wisconsin and Hawaii, 
have adopted explicit validating language sim- 
ilar to that included in this section. 

The last sentence of subsection (b) was in- 
cluded to make it clear that the broad enabling 
language of the subsection was not intended to 
eliminate or limit the directors’ duty, under 
G.S. 55-8-30(a) and otherwise, to act in good 
faith, with due care and in the best interests of 
the corporation. Thus, their action in creating 
and using a “poison pill” as a defensive device 
would be subject to judicial review in an appro- 
priate proceeding in which the court may for- 
mulate or apply appropriate standards to in- 
sure that the directors’ actions are in the best 
long-term interests and short-term interests of 
the corporation and its shareholders consider- 
ing, without limitation, the prospects for poten- 
tial growth, development, productivity and 
profitability of the corporation. 
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Legal Periodicals. — For article, “Compet- 

ing Interests in the Corporate Opportunity 

Doctrine,” see 67 N.C.L. Rev. 435 (1989). 


§ 55-6-25. Form and content of certificates. 


(a) Shares may but need not be represented by certificates. Unless this act 
or another statute expressly provides otherwise, the rights and obligations of 
shareholders are identical whether or not their shares are represented by 
certificates. 

(b) At a minimum each share certificate must state on its face: 

(1) The name of the issuing corporation and that it is organized under the 
law of North Carolina; 

(2) The name of the person to whom issued; and 

(3) The number and class of shares and the designation of the series, if 
any, the certificate represents. 

(c) Ifthe issuing corporation is authorized to issue different classes of shares 
or different series within a class, the designations, relative rights, preferences, 
and limitations applicable to each class and the variations in rights, prefer- 
ences, and limitations determined for each series (and the authority of the 
board of directors to determine variations for future series) must be summa- 
rized on the front or back of each certificate. Alternatively, each certificate may 
state conspicuously on its front or back that the corporation will furnish the 
shareholder this information in writing and without charge. 

(d) Each share certificate (1) must be signed (either manually or in facsim- 
ile) by two officers designated in the bylaws or by the board of directors and (2) 
may bear the corporate seal or its facsimile. 

(e) If the person who signed in any capacity (either manually or in facsimile) 
a share certificate no longer holds office when the certificate is issued, the 
certificate is nevertheless valid. (1885, c. 265; 1901, c. 2, s. 94; Rev., ss. 1165, 
1166: .GoSy ssa lI G2 O27 Rear (3 1949" CLOU9 sG., S. 00-0 14. L9DD., Cho (Ls Saks 
O79, CRO I89 wen26b5485 1) 


OFFICIAL COMMENT 


This section sets forth the minimum require- 
ments for share certificates. A corporation 
whose shares are not publicly traded will nor- 
mally issue certificates that meet these mini- 
mum requirements and little more. Securities 
that are publicly traded, on the other hand, 
must contain reasonable safeguards against 
fraudulent duplication; for this reason, regula- 
tions by exchanges contain technical require- 
ments relating to design, workmanship, en- 
graving, and _ printing. Also, exchange 
requirements may require signatures of a 
transfer agent and registrar as well as desig- 
nated corporate officers. All these requirements 
are in addition to the minimum requirements 
of the Model Act. 

Certificateless shares are permitted under 
section 6.25(a) upon compliance with section 
6.26. Section 6.25(a) makes it clear that there 
are no differences in the rights and obligations 
of shareholders, whether or not their shares are 
represented by certificates, other than mechan- 
ical differences, such as the means by which 
instructions for transfer are communicated to 


the issuer, necessitated by the use or nonuse of 
certificates. If share transfer restrictions are 
imposed, conspicuous references must appear 
on the certificate if they are to be binding on 
third persons without knowledge of the restric- 
tions. See section 6.27. 

Under section 6.25 all signatures on a share 
certificate may be facsimiles. This change, 
which has been adopted recently in several 
states, gives recognition to the fact that a 
purchaser of publicly traded shares will hardly 
ever be in a position to determine whether a 
manual signature on a stock certificate is in 
fact the authorized signature of an officer or the 
transfer agent or registrar. From the stand- 
point of the issuing corporation of publicly 
traded securities, if a share certificate requir- 
ing a manual signature is stolen and the signa- 
ture thereafter forged, the corporation may 
defend on lack of genuineness under section 
8-202(3) of the UNIFORM COMMERCIAL 
CODE. But this defense is not effective against 
a bona fide purchaser when the forged signa- 
ture has been placed on the certificate by an 
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employee of the issuer or registrar or transfer 
agent entrusted with handling the certificates 
(UCC § 8-205). It is likely that a corporation 
would therefore follow the same security pre- 
cautions for blank certificates requiring man- 


ART. 6. SHARES AND DISTRIBUTION 


§55-6-26 


ual signatures as for those not requiring them. 
At the same time, the time and expense re- 
quired for manual signatures has been elimi- 
nated. 


NORTH CAROLINA COMMENTARY 


This section and G.S. 55-6-26 authorize the 
issuance of uncertificated shares, which is a 
major change from the former law. Except for 
the addition of the words “in any capacity” to 
subsection (e) to make it clear that transfer 


Cross References. — As to replacement 
certificates, see § 25-8-405. 


CASE 


Editor’s Note. — The cases below were de- 
cided under prior law. 

Nature of Stock Certificate. — A certifi- 
cate of stock is simply a written acknowledg- 
ment by a corporation of the interest of the 
holder in its property and franchises. It has no 
value except that derived from the company 
issuing it, and its legal status is in the nature of 
a chose in action. Person v. Board of State Tax 
Comm'rs, 184 N.C. 499, 115 S.E. 336 (1922). 

Evidence of Ownership of Stock. — A 
certificate for shares is not the stock itself, but 


agents and registrars are covered by the sec- 
tion, the section is identical to section 6.25 of 
the Model Act. Article 8 of the North Carolina 
UCC has been amended to add provisions deal- 
ing with uncertificated shares. 


NOTES 


constitutes only prima facie evidence of the 
ownership of that number of shares. 
Misenheimer v. Alexander, 162 N.C. 226, 78 
S.E. 161 (1918). 

Issuance of stock certificates is unneces- 
sary to existence of the corporation. Powell 
Bros. v. McMullan Lumber Co., 153 N.C. 52, 68 
S.E. 926 (1910). 

Or to confer title to the stockholder. 
Powell Bros. v. McMullan Lumber Co., 153 N.C. 
52, 68 S.E. 926 (1910). 


§ 55-6-26. Shares without certificate. 


(a) Unless the articles of incorporation or bylaws provide otherwise, the 
board of directors of a corporation may authorize the issue of some or all of the 
shares of any or all of its classes or series without certificates. The authoriza- 
tion does not affect shares already represented by certificates until they are 
surrendered to the corporation. 

(b) Within a reasonable time after the issue or transfer of shares without 
certificates, the corporation shall send the shareholder a written statement of 
the information required on certificates by G.S. 55-6-25(b) and (c), and if 
applicable, G.S. 55-6-27. (1989, c. 265, s. 1.) 


OFFICIAL COMMENT 


Section 6.26(a) authorizes the creation of 
uncertificated shares either by original issue or 
in substitution for shares previously repre- 
sented by certificates. This subsection gives the 
board of directors the widest discretion so that 
a particular class and series of shares might be 
entirely represented by certificates, entirely 
uncertificated, or represented partly by each. 
The second sentence ensures that a corporation 
may not treat as uncertificated, and accord- 
ingly transferable on its books without due 


presentation of a certificate, any shares for 
which a certificate is outstanding. 

The statement required by section 6.26(b) 
ensures that holders of uncertificated shares 
will receive from the corporation the same 
information that the holders of certificates re- 
ceive when certificates are issued. There is no 
requirement that this information be delivered 
to purchasers of uncertificated shares before 
purchase. 

Detailed rules with respect to the issuance, 


973 


§55-6-27 CH. 55. N.C. BUSINESS CORPORATION ACT $55-6-27 


transfer, and registration of both certificated 
and uncertificated shares appear in article 8 of 


the UNIFORM COMMERCIAL CODE. In gen- 
eral terms there are no differences between 


certificated and uncertificated securities except 
in matters such as their manner of transfer. See 
the Official Comment to section 6.25. 


§ 55-6-27. Restriction on transfer of shares and other se- 
curities. 


(a) The articles of incorporation, bylaws, an agreement among shareholders, 
or an agreement between shareholders and the corporation may impose 
restrictions on the transfer or registration of transfer of shares of the 
corporation. A restriction does not affect shares issued before the restriction 
was adopted unless the holders of the shares are parties to the restriction 
agreement or voted in favor of the restriction. 

(b) Arestriction on the transfer or registration of transfer of shares is valid 
and enforceable against the holder or a transferee of the holder if the 
restriction is authorized by this section, it is not unconscionable under the 
circumstances, and its existence is noted conspicuously on the front or back of 
the certificate or is contained in the information statement required by G.S. 
55-6-26(b). Unless so noted, a restriction is not enforceable except against a 
person who receives actual written notice of the restrictions. 

(c) A restriction on the transfer or registration of transfer of shares is 


authorized: 


(1) To maintain the corporation’s status when it is dependent on the 
number or identity of its shareholders; 
(2) To preserve exemptions under federal or state securities law; 
(3) For any other reasonable purpose. 
(d) A restriction authorized by G.S. 55-6-27(c) may: 
(1) Obligate the shareholder first to offer the corporation or other persons 
(separately, consecutively, or simultaneously) an opportunity to ac- 


quire the restricted shares; 


(2) Obligate the corporation or other persons (separately, consecutively, or 
simultaneously) to acquire the restricted shares; 

(3) Require the corporation, the holders of any class of its shares, or 
another person to approve the transfer of the restricted shares, if the 
requirement is not manifestly unreasonable; 

(4) Prohibit the transfer of the restricted shares to designated persons or 
classes of persons, if the prohibition is not manifestly unreasonable; 

(5) Contain any other provision reasonably related to an authorized 


purpose. 


(e) For purposes of this section, “shares” includes a security convertible into 
or carrying a right to subscribe for or acquire shares. (1989, c. 265, s. 1.) 


OFFICIAL COMMENT 


Share transfer restrictions are widely used by 
both publicly held and closely held corporations 
for a variety of appropriate purposes. Although 
most courts have upheld reasonable share 
transfer restrictions, a few have rigidly fol- 
lowed the common law rule that they consti- 
tuted restraints on alienation and should be 
strictly construed. As a result, some cases have 
invalidated restrictions outright or construed 
them narrowly so as not to cover specific trans- 
fers. By prescribing reasonable rules to govern 
the use of transfer restrictions, section 6.27 
should guide practitioners in their use and 


encourage a more uniform and favorable judi- 

cial reception. 

Examples of the uses of share transfer re- 
strictions include: 

(1) aclose corporation may impose share trans- 
fer restrictions to qualify for the close corpo- 
ration election under the Model Statutory 
Close Corporation Supplement; 

(2) acorporation with relatively few sharehold- 
ers may impose share transfer restrictions to 
ensure that current shareholders will be able 
to control who may participate in the corpo- 
ration’s business; 
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(3) acorporation with relatively few sharehold- 
ers may impose share transfer restrictions to 
ensure that shareholders who wish to retire 
will be able to liquidate their investment 
without disrupting corporate affairs; 

(4) a corporation with few shareholders may 
impose share transfer restrictions in an effort 
to ensure that estates of deceased sharehold- 
ers will be able to liquidate the closely held 
shares and that the Internal Revenue Service 
will accept the liquidated value of the shares 
as their value for estate tax purposes; 

(5) a professional corporation may impose 
share transfer restrictions to ensure that its 
treatment of retiring or deceased sharehold- 
ers is consistent with the canons of ethics 
applicable to the profession in question; 

(6) a corporation may impose share transfer 
restrictions to ensure that its election of 
subchapter S treatment under the Internal 
Revenue Code will not be unexpectedly ter- 
minated; and 

(7) a publicly held or closely held corporation 
issuing securities pursuant to an exemption 
from federal or state securities act registra- 
tion may impose share transfer restrictions 
to ensure that subsequent transfers of shares 
will not result in the loss of the exemption 
being relied upon. 

This listing, while not exhaustive, illustrates 

the flexibility of share transfer restrictions, 

their widespread use, and the importance of 
having a statute dealing with them. 

Section 6.27(a) generally authorizes the im- 
position of transfer restrictions on “shares,” 
although the caption of the section refers to 
“shares and other securities.” Section 6.27(e) 
defines “shares” for purposes of section 6.27 to 
include securities “convertible into or carrying 
a right to subscribe for or acquire shares;” the 
phrase “other securities” in the title thus de- 
scribes the broader scope of this section result- 
ing from the definition in section 6.27(e). 

Share transfer restrictions are usually cre- 
ated by provisions in the bylaws or articles of 
incorporation but may also be created by con- 
tract between the corporation and some or all 
the shareholders or between or among the 
shareholders themselves. However, if shares 
are originally issued free of restriction, they 
may not thereafter be subjected to a transfer 
restriction without the consent of the holder, 
evidenced by a vote in favor of the amendment 
to the articles or bylaws creating the restric- 
tion, or by being a party to the contract creating 
the restriction. 

The terms of a restriction on transfer do not 
need to be set forth in full or summarized in 
detail on a certificate or information statement 
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required by section 6.26(b) for uncertificated 
securities. Rather, section 6.27(b) provides that 
in the case of a certificated security, the exist- 
ence of the restriction must be conspicuously 
set forth on the front or back of the certificate; 
in the case of an uncertificated security, the 
existence of the restriction must be noted in the 
information statement. There is no require- 
ment that the notation on an information state- 
ment be conspicuous. 

If a transferee knows of the restriction he is 
bound by it even though the restriction is not 
noted on the certificate or information state- 
ment. 

Section 6.27(c) describes the purposes for 
which restrictions may be imposed while sec- 
tion 6.27(d) describes the types of restrictions 
that may be imposed. 

Section 6.27(c) enumerates certain purposes 
for which share transfer restrictions may be 
imposed, but does not limit the purposes since 
section 6.27(c)(3) permits restrictions “for any 
other reasonable purpose.” Examples of the 
“status” referred to in section 6.27(c)(1) are the 
election of close corporation status under the 
Model Statutory Close Corporation Supple- 
ment, the subchapter S election under the In- 
ternal Revenue Code, and entitlement to a 
program or eligibility for a privilege adminis- 
tered by governmental agencies or national 
securities exchanges. Specific references in sec- 
tion 6.27 to subchapter S and other statutes 
were not made because of the possibility that 
the Internal Revenue Code or other statute 
may be amended or recodified after the adop- 
tion of the Model Act. 

Section 6.27(c)(2) permits restrictions on 
transfers of shares to ensure availability of 
exemptions under state or federal securities 
acts. Share transfer restrictions for other pur- 
poses are permitted by section 6.23(c)(3) so long 
as the purpose is reasonable. It is unnecessary 
to inquire into the reasonableness of the pur- 
poses specifically enumerated in _ section 
6.27(c)(1) and (2). 

The types of restrictions referred to in section 
6.27(d)(1) (buy-sell agreements) and (2) (option 
agreements) are imposed as a matter of con- 
tractual negotiation and do not prohibit the 
outright transfer of shares. Rather, they desig- 
nate to whom shares or other securities must be 
offered at a price established in the agreement 
or by a formula or method agreed to in advance. 
By contrast, the restrictions described in sec- 
tions 6.27(d)(3) and (4) may permanently limit 
the market for shares by disqualifying all or 
some potential purchasers. As a result the 
restrictions imposed by these two provisions 
must not be “manifestly unreasonable.” 


975 


§55-6-28 


CH. 55. N.C. BUSINESS CORPORATION ACT 


§55-6-30 


NORTH CAROLINA COMMENTARY 


The Model Act was modified in subsection (b) 
by inserting the language “it is not unconscio- 
nable under the circumstances.” This modifica- 
tion addressed a concern that the Model Act’s 
section 6.27 may allow the enforcement of un- 
conscionable restrictions. The drafters noted 
that the Model Act’s language in section 6.27 
may not allow judicial discretion in a situation 
where there was initially a reasonable purpose 
in imposing a restriction but over time the 
effect of the restriction had become unreason- 
able because of a change in circumstances. 
Judicial discretion would allow a court in such 
a situation to judge the restriction at the time 
its validity and enforceability are questioned. 
The amendment does not represent an attempt 
to change the prior law in North Carolina with 
respect to unconscionable agreements, but 


§ 55-6-28. Expense of issue. 


rather to preserve expressly the equitable 
power of the courts to deny enforcement of 
agreements that are unconscionable under the 
circumstances. 

Subsection (b) was also modified so that a 
restriction on transfer not noted on the certifi- 
cate or in the information statement is enforce- 
able only against a person who received actual 
written notice of the restriction. 

The introductory language of subsection (d) 
was modified for clarity. Subdivision (d)(5) was 
added to clarify that subdivisions (1) through 
(4) are not exclusive. The use of the word 
“reasonably” in this subsection was not thought 
to conflict with the “unconscionable” language 
in subsection (b), because the two subsections 
have different purposes. 


A corporation may pay the expenses of selling or underwriting its shares, 
and of organizing or reorganizing the corporation, from the consideration 


received for shares. (1989, c. 265, s. 1.) 


OFFICIAL COMMENT 


The original purpose of this section was to deal 
with the problems created by the concepts of 
“par. value” and “stated capital;” it permitted 
the corporation to expend its capital for “the 
reasonable charges and expenses of” organiza- 
tion without fear of making the shares not fully 
paid or assessable because the assets were 
reduced below the aggregate par value of the 
issued shares. 

Under the modern capitalization principles 
set forth in the Model Act (see the Official 
Comment to section 6.21), there is no basis for 
the fear that shares issued properly under 
section 6.21 can be made assessable because of 
the subsequent use of the proceeds. While sec- 
tion 6.28 thus may be technically unnecessary, 
it was believed to be desirable to retain in the 


Model Act a general authorization to the corpo- 
ration to pay its expenses of formation and 
raising capital out of its original capitalization. 
The reference to “reasonable” charges and ex- 
penses was deleted on the theory that the test 
for these expenses should be no different from 
the test for expenses of any other type. 

The concluding language in the original 
Model Act, “without rendering the shares not 
fully paid or assessable,” was also deleted as 
unnecessary and confusing in the context of the 
revisions to the financial provisions of the 
Model Act. 

This section has been rarely cited or referred 
to in court decisions even though it appears ina 
large number of state statutes. 


§ 55-6-29: Reserved for future codification purposes. 


Part 3. Subsequent Acquisition of Shares by Shareholders and 
Corporation. 


§ 55-6-30. Shareholders’ preemptive rights. 


(a) The shareholders of a corporation do not have a preemptive right to 
acquire the corporation’s unissued shares except to the extent the articles of 
incorporation or subsection (d) of this section so provide. 

(b) A statement included in the articles of incorporation that “the corpora- 
tion elects to have preemptive rights” (or words of similar import) means that 
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the following principles apply except to the extent the articles of incorporation 
expressly provide otherwise: 


(1) 


The shareholders of the corporation have a preemptive right, granted 
on uniform terms and conditions prescribed by the board of directors, 
to provide a fair and reasonable opportunity to exercise the right, to 
acquire proportional amounts of the corporation’s unissued shares 
upon the decision of,the board of directors to issue them. 


(2) Ashareholder may waive his preemptive right. A waiver evidenced by 


(3) 


a writing is irrevocable even though it is not supported by consider- 
ation. 

There is no preemptive right with respect to (i) shares issued as 
compensation to directors, officers, agents, or employees of the corpo- 
ration, its subsidiaries or affiliates; (ji) shares issued to satisfy 
conversion or option rights created to provide compensation to direc- 
tors, officers, agents, or employees of the corporation, its subsidiaries 
or affiliates; (111) shares authorized in articles of incorporation that are 
issued within six months from the effective date of incorporation; (iv) 
shares issued for considerations, other than money, deemed by the 
board of directors in good faith to be advantageous to the corporation’s 
business. 


(4) Holders of a share of any class have no preemptive rights with respect 


to shares of any other class. 


(5) Reserved for future codification purposes. 


(6) 


(c) Fo 


Shares subject to preemptive rights that are not acquired by share- 
holders may be issued to any person during a period of one year after 
being offered to shareholders at a consideration set by the board of 
directors that is not lower than the consideration set for the exercise 
of preemptive rights. An offer at a lower consideration or after the 
expiration of one year is subject to the shareholders’ preemptive 
rights. 

r purposes of this section, “shares” includes a security convertible into 


or carrying a right to subscribe for or acquire shares. 

(d) Notwithstanding the foregoing provision of this section, shareholders of 
a corporation incorporated before July 1, 1990, other than a public corporation, 
shall have a preemptive right to acquire the unissued shares of the corpora- 
tion, to the extent provided in (and subject to the limitations of) subdivisions 
(b)(1)-(6) and subsection (c) of this section, except to the extent the articles of 


incorpor 


ation expressly provide otherwise. (1955, c. 1371, s. 1; 1969, c. 751, ss. 


29-32; 1979, .c. 508,.s. 2; 1989,.c. 265,.s. 1; 1993, c. 552, s. 8.) 


OFFICIAL COMMENT 


Section 6.30(a) adopts an “opt in” provision for 
preemptive rights: Unless an affirmative refer- 
ence to these rights appears in the articles of 
incorporation, no preemptive rights exist. 
Whether or not preemptive rights are elected, 
however, the directors’ fiduciary duties extend 
to the issuance of shares. Issuance of shares at 
favorable prices to directors (but excluding 
other shareholders) or the issuance of shares on 
a nonproportional basis for the purpose of af- 
fecting control rather than raising capital may 
violate that duty. These duties, it is believed, 
form a more rational structure of regulation 
than the technical principles of traditional pre- 
emptive rights. 

Section 6.30(b) provides a standard model for 


preemptive rights if the corporation desires to 
exercise the “opt in” alternative of section 
6.30(a). The simple phrase, “the corporation 
elects to have preemptive rights,” or words of 
similar import, results in the rest of subsection 
(b) becoming applicable to the corporation. But 
a corporation may qualify or limit any of the 
rules set forth in subsection (b) by express 
provisions in the articles of incorporation if the 
rules are felt to be undesirable or inappropriate 
for the specific corporation. The purposes of this 
standard model for preemptive rights are (1) to 
simplify drafting articles of incorporation and 
(2) to provide a simple checklist of business 
considerations for the benefit of attorneys who 
are considering the inclusion of preemptive 
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rights in articles of incorporation. 

The provisions of sections 6.30(b) establish 
rules for most of the problems involving pre- 
emptive rights. Thus subsection (b)(1) defines 
the general scope of the preemptive right giving 
appropriate recognition to the discretion of the 
board of directors in establishing the terms and 
conditions for exercise of that right. Subsection 
(b)(2) creates rules with respect to the waiver of 
these rights. Subsection (b)(3) lists the princi- 
pal exceptions to preemptive rights, including a 
six-month period during which initial capital 
can be raised by a newly formed corporation 
without regard to the preemptive rights of 
persons who have previously acquired shares. 
Subsections (b)(4) and (b)(5) provide rules for 
the often-difficult problems created when pre- 
emptive rights are recognized in corporations 
with more than a single class of shares. These 
problems are discussed further below. Subsec- 
tion (b)(6) defines the status of preemptive 
rights after a shareholder has elected not to 
exercise a proffered preemptive right: for a 
period of one year thereafter the corporation 
may dispose of the shares at the same or a 
higher price. A corporation deciding to offer 
shares at a lower price must reoffer the shares 
preemptively to the shareholders before selling 
them to third persons. 

As indicated above, any portion of section 
6.30(b) that is felt not to be appropriate for a 
specific corporation may be amended or deleted 
by appropriate provision in the articles of incor- 
poration. 

The model provision dealing with preemptive 
rights in section 6.30(b) is primarily designed to 
protect voting power within the corporation 
from dilution. For this reason, section 6.30(c) 
contains a special definition of “shares” to en- 
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sure that the preemptive rights of sharehold- 
ers, if these rights are granted, apply to all 
securities that are convertible into or carry a 
right to acquire voting shares. 

On the other hand, preemptive rights also 
may serve in part the function of protecting the 
equity participation of shareholders. This com- 
bination of: functions creates no problem in a 
corporation that has authorized only a single 
class of shares but may occasionally create 
problems in corporations with more complex 
capital structures. In many multiple-class cor- 
porate financial structures, the issuance of ad- 
ditional shares of one class does not adversely 
affect other classes. For example, the issuance 
of additional general voting shares without 
preferential rights normally does not affect 
either the limited voting power or equity par- 
ticipation of holders of shares with preferential 
rights; holders of shares with preferential eq- 
uity participation rights but without general 
voting rights should therefore have no preemp- 
tive rights with respect to general voting shares 
without preferential rights. See subsections 
(b)(4) and (b)(5). Classes of shares that may 
give rise to possible conflict between the protec- 
tion of voting interests and equity participation 
when the board of directors desires to issue 
additional shares include classes of nonvoting 
shares without preferential rights and classes 
of shares with both preferential rights to distri- 
butions and general voting rights. Attorneys 
who draft articles of incorporation with classes 
of shares that may give rise to these conflicts 
should consider the precise application of sec- 
tion 6.30(b) with respect to preemptive rights 
for these classes and define more carefully the 
scope of the preemptive rights desired. 


NORTH CAROLINA COMMENTARY 


For corporations incorporated on or after 
July 1, 1990, this section adopts an “opt in” 
election for preemptive rights. In contrast to 
the prior law, unless an affirmative reference to 
these rights appears in the articles of incorpo- 
ration, no preemptive rights exist. Former G.S. 
55-56 provided for preemptive rights unless 
limited or denied by the articles of incorpora- 
tion. Subsection (d) grants preemptive rights 
under this section to shareholders of corpora- 
tions incorporated before July 1, 1990, except to 
the extent the articles of incorporation ex- 


pressly provide otherwise. 

The Model Act was modified in subdivision 
(b)(3)Gv) to require that the issuance of shares 
for consideration other than money be advan- 
tageous to the corporation’s business. 

The drafters concluded that subdivisions 
6.30(b)(4) and (5) of the Model Act are unclear. 
They omitted subdivision (b)(5) and rewrote 
subdivision (b)(4) to make it clear that holders 
of one class of shares do not have any preemp- 
tive rights with respect to shares of another 
class. 


§ 55-6-31. Corporation’s acquisition of its own shares. 


(a) A corporation may acquire its own shares and shares so acquired 
constitute authorized but unissued shares. 
(b) If the articles of incorporation prohibit the reissue of acquired shares, 
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the number of authorized shares is reduced by the number of shares acquired, 
effective upon amendment of the articles of incorporation. 

(c) Articles of amendment required by subsection (b) may be adopted by the 
board of directors without shareholder action and shall be delivered to the 
Secretary of State for filing. The articles must set forth: 


(1) The name of the corporation; 


(2) The reduction in the number of authorized shares, itemized by class 


and series; and 


(3) The total number of authorized shares, itemized by class and series, 
remaining after reduction of the shares. (1955, c. 1371, s. 1; 1957, c. 
1039; 1959, c. 1316, s. 19; 19638, c. 666; 1967, c. 1163; 1969, c. 751, ss. 
232i Aird OTOnC. LOGE ISS; Cull nsrsainl 989..¢4265 9 s:41;) 


OFFICIAL COMMENT 


The elimination of the concepts of “par value” 
and “stated capital” in the 1980 amendments to 
the Model Act (see the Official Comment to 
section 6.21) permitted the simplification of a 
number of other sections of the Act and the 
elimination of several historical concepts that 
primarily served the purpose of ameliorating 
problems created by retention of the concepts of 
“par value” and “stated capital.” 

One concept eliminated by the 1980 amend- 
ments was that of treasury shares. The status 
of once-issued but reacquired shares was an 
uneasy one under the traditional statutes. It 
was universally recognized that a corporation’s 
shares in its own hands are not an asset any 
more than authorized but unissued shares. As 
an economic matter payments made by a cor- 
poration to repurchase its own shares must be 
viewed as a distribution of corporate assets by 
the corporation rather than as an acquisition of 
an asset. Further, conventional statutes gave 
treasury shares an intermediate status be- 
tween issued and unissued: they were treated 
as outstanding shares for some purposes, and 
they could be resold or disposed of by the 
corporation (presumably) without regard to re- 
strictions that might be imposed on the original 
issuance of shares by the corporation. Finally, 
the accounting treatment for treasury shares 
was complex, confusing, and to some extent 
unrealistic since the capital accounts often did 
not reflect transactions in treasury shares. 

Under the 1980 revisions of the financial 
provisions in the Model Act the concept of 
treasury shares is unnecessary. Authorized but 
unissued shares of the corporation may be 
issued on the same basis and with the same 


freedom as treasury shares under earlier stat- 
utes. Attorneys’ opinions on the legality of the 
issuance of shares under the revised Model Act 
will therefore be unaffected by the elimination 
of the technical distinction between original 
shares and treasury shares. A possible excep- 
tion to these statements is that the concept of 
treasury shares may have permitted listed 
companies to save modestly on stock exchange 
listing fees in some cases that may not be 
available under the revised Model Act provi- 
sions. 

Section 6.31(a) restates the fundamental 
power of a corporation to reacquire its own 
shares. Such a transaction constitutes a “distri- 
bution” by the corporation (see the definition of 
that term in section 1.40) and is subject to the 
limitations of section 6.40. 

Shares that are reacquired by the corpora- 
tion become authorized but unissued shares 
under section 6.31(b) unless the articles pro- 
hibit reissue, in which event they are cancelled. 
Section 6.31(c) requires a simplified official 
filing to reflect the reduction of authorized 
shares. This provision is included in order that 
there be a public record of the number of 
authorized shares that a corporation may issue. 
The amendment may be made without share- 
holder action. See section 10.02. 

Until the amendment referred to in section 
6.31(c) is effective, the corporation has power to 
reissue the reacquired shares despite a prohi- 
bition in the articles of incorporation. In such a 
case, the action of the directors in issuing the 
shares may be challengeable but the shares so 
issued would be fully paid and nonassessable if 
issued in conformity with section 6.21. 


NORTH CAROLINA COMMENTARY 


The concept of treasury shares is eliminated 
in this section. 

The Model Act was modified in subsection (c) 
to provide that, when a corporation is prohib- 
ited from reissuing acquired shares, it must 


amend its articles of incorporation to reduce 
the number of authorized shares by the number 
of acquired shares. Such reduction is effective 
upon the filing of articles of amendment with 
the Secretary of State. 
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Legal Periodicals. — For article on the 
evolution of corporate combination law, see 78 
N.C.L. Rev. 687 (1998). 
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CASE NOTES 


Editor’s Note. — The cases below were de- 
cided under prior law. 

Former Law. — Under former law, a corpo- 
ration, unless restrained by some provision of 
its organic law, could purchase its own stock 
from holders thereof, and the latter were enti- 
tled to all rights of other creditors of the corpo- 
ration for the protection and enforcement of 
their demand for payment. Blalock  v. 
Kernersville Mfg. Co., 110 N.C. 99, 14 S.E. 501 
(1892). 

Purpose of 1985 Amendment to Former 
§ 55-52. — The 1985 amendment to former 
§ 55-52 was established to enable corporations 
to enter into written agreements with share- 
holders at the outset of the relationship for the 
issuance of stock redeemable at the sharehold- 
er’s option. The statute was not designed to 
simply allow the corporation to enter into a 
written agreement with a shareholder to re- 
deem stock out of and as an impairment to 
stated capital, which stock was already being 
held by the shareholder as common stock; 
rather, the purpose was to provide a new 
method for North Carolina corporations to raise 
needed capital by readily available cash infu- 
sions from shareholders in exchange for stock 
redeemable at their request. In re N.W. Oxy- 
gen, Inc., 99 Bankr. 703 (Bankr. M.D.N.C. 
1989). 

Agreement Entered into Prior’ to 
Amendment. — Where former shareholder 
had a note in exchange for the redemption of 
his shares in corporation, the note was unen- 


forceable under former § 55-52, as subdivision 
(c)(3), rather than subdivision (b)(4) thereof, 
applied. First, subdivision (b)(4) was an amend- 
ment to the original provision and was effective 
in 1985, while the agreement between former 
shareholder and debtor corporation was exe- 
cuted before the amendment was in effect; 
second, subdivision (b)(4) was established to 
enable corporations to enter agreements with 
shareholders for the issuance of stocks. In the 
instant case former shareholder and debtor 
entered into a written agreement some ten 
years after the issuance of the shares for the 
sale of the common stock which former share- 
holder owned. In re N.W. Oxygen, Inc., 99 
Bankr. 703 (Bankr. M.D.N.C. 1989). 

Solvency Test for Each Payment Under 
Former § 55-52(c). — Since former § 55-52 
specifically included the words “and pay for” in 
subsection (c), a solvency test for surplus had to 
occur each time a corporation made a payment 
on the indebtedness out of the assets of the 
corporation. In re N.W. Oxygen, Inc., 99 Bankr. 
703 (Bankr. M.D.N.C. 1989). 

Redemption Agreement Held Unen- 
forceable. — Promissory note to a former 
shareholder in exchange for the redemption of 
his shares in corporation and underlying secu- 
rity interest were rendered unenforceable due 
to the corporation’s subsequent insolvency and 
inability to make payment on the obligation out 
of sufficient surplus of corporate assets. In re 
N.W. Oxygen, Inc., 99 Bankr. 703 (Bankr. 
M.D.N.C. 1989). 


8§ 55-6-32 through 55-6-39: Reserved for future codification purposes. 


Part 4. Distributions. 


§ 55-6-40. Distributions to shareholders. 


(a) A board of directors may authorize and the corporation may make 
distributions to its shareholders subject to restriction by the articles of 
incorporation and the limitation in subsection (c). 

(b) If the board of directors does not fix the record date for determining 
shareholders entitled to a distribution (other than one involving a purchase, 
redemption, or other acquisition of the corporation’s shares), it is the date the 
board of directors authorizes the distribution. 

(c) No distribution may be made if, after giving it effect: . 

(1) The corporation would not be able to pay its debts as they become due 
in the usual course of business; or 

(2) The corporation’s total assets would be less than the sum of its total 
liabilities plus (unless the articles of incorporation permit otherwise) 
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the amount that would be needed, if the corporation were to be 
dissolved at the time of the distribution, to satisfy the preferential 
rights upon dissolution of shareholders whose preferential rights are 
superior to those receiving the distribution. 

(d) The board of directors may base a determination that a distribution 1s 
not prohibited under subsection (c) on financial statements prepared on the 
basis of accounting practices and principles that are reasonable in the 
circumstances, and may determine asset values either on book values or on a 
fair valuation or other method that is reasonable in the circumstances. 

(e) Except as provided in subsection (g), the effect of a distribution under 
subsection (c) is measured: 

(1) In the case of distribution by purchase, redemption, or other acquisi- 
tion of the corporation’s shares, as of the earlier of (1) the date money 
or other property is transferred or debt incurred by the corporation or 
(ii) the date the shareholder ceases to be a shareholder with respect to 
the acquired shares; 

(2) In the case of any other distribution of indebtedness, as of the date the 
indebtedness is distributed; 

(3) In all other cases, as of (i) the date the distribution is authorized if the 
payment occurs within 120 days after the date of authorization or (11) 
the date the payment is made if it occurs more than 120 days after the 
date of authorization. 

(f) A corporation’s indebtedness to a shareholder incurred by reason of a 
distribution made in accordance with this section is at parity with the 
corporation’s indebtedness to its general, unsecured creditors except to the 
extent otherwise provided by agreement. 

(g) Indebtedness of a corporation, including indebtedness issued as a 
distribution, is not considered a liability for purposes of determinations under 
subsection (c) if its terms provide that payment of principal and interest are 
made only if and to the extent that payment of a distribution to shareholders 
could then be made under this section. If an indebtedness with such terms is 
issued as a distribution, each payment of principal or interest is treated as a 
patee ale the effect of which is measured on the date the payment is actually 
made. 

(h) Any action by a shareholder to compel the payment of dividends may be 
brought against the directors, or against the corporation with or without 
joining the directors as parties. The shareholder bringing such action shall be 
entitled, in the event that the court orders the payment of a dividend, to 
recover from the corporation all reasonable expenses, including attorney’s fees, 
incurred in maintaining such action. If a court orders the payment of a 
dividend, the amount ordered to be paid shall be a debt of the corporation. 

(i) As used in this subsection, net profits shall mean such net profits as can 
lawfully be paid in dividends to a particular class of shares after making 
allowance for the prior claims of shares, if any, entitled to preference in the 
payment of dividends. If during its immediately preceding fiscal period a 
corporation having less than 25 shareholders on the final day of said period has 
not paid to any class of shares dividends in cash or property amounting to at 
least one-third of the net profits of said period allocable to that class, the holder 
or holders of twenty percent (20%) or more of the shares of that class may, 
within four months after the close of said period, make written demand upon 
the corporation for the payment of additional dividends for that period. After 
a corporation has received such a demand, the directors shall, during the then 
current fiscal period or within three months after the close thereof, either (1) 
cause dividends in cash or property to be paid to the shareholders of that class 
in an amount equal to the difference between the dividends paid in said 
preceding fiscal period to shareholders of that class and one-third of the net 
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profits of said period allocable to that class, or in such lesser amount as may be 
demanded, or (11) give notice pursuant to subsection (j) of this section to all 
shareholders making such demand. Such corporation shall not, however, be 
required to pay dividends pursuant to such demand insofar as (i) such payment 
would exceed fifty percent (50%) of the net profits of the current fiscal period in 
which such demand is made, or (ii) the net profits are being retained to 
eliminate a deficit, or (iii) the payment of dividends would be a breach of a bona 
fide agreement between the corporation and its creditors restricting the 
payment of dividends, or (iv) the directors of the corporation can show that its 
earnings are being retained to meet the reasonably anticipated needs of the 
business and that such retention of earnings is not inequitable in light of all 
the circumstances. Upon receipt of such a demand a corporation may elect to 
treat any dividend previously paid in the current fiscal period as having been 
paid in the preceding fiscal period, in which event the corporation shall so 
notify all shareholders. If a dividend is paid in satisfaction of a demand made 
in accordance with this subsection it shall be deemed to have been paid in the 
period for which it was demanded, and all shareholders shall be so informed 
concurrently with such payment. 

(j) Upon receipt of a demand from the holders of twenty percent (20%) or 
more of the shares of any class of shares pursuant to subsection (i) of this 
section, the corporation receiving such demand may, during the then fiscal 
period or within three months after the close thereof, give written notice to 
each shareholder making such written demand that the corporation elects to 
redeem all shares held by such shareholder in lieu of the payment of dividends 
as provided in subsection (1) of this section and shall pay to such shareholder 
the fair value of his shares as of the day preceding the mailing or otherwise 
reasonably dispatching of the notice. A shareholder receiving such notice shall 
thereafter be entitled to withdraw his dividend demand by giving written 
notice of such withdrawal to the corporation within 10 days after receipt of the 
redemption notice of the corporation or, if no such withdrawal is made, to 
receive the fair value of his shares, subject only to the surrender by him of the 
certificate or certificates representing his shares and to the provisions of G.S. 
55-6-31, which value shall be determined and paid as follows: 

(1) If within 30 days after the date upon which a shareholder becomes 
entitled to payment for his shares under this subsection, the value of 
the shares is agreed upon between the shareholder and the corpora- 
tion, payment therefor shall be made within 60 days after the 
agreement, upon surrender of the certificate representing the shares, 
whereupon the shareholder shall cease to have any interest in such 
shares or in the corporation. 

(2) If within the such 30-day period the shareholder and the corporation 
do not agree as to the value of the shares, the shareholder may, within 
60 days after the expiration of the 30-day period, file a petition in the 
superior court of the county of the registered office of the corporation 
asking for the appointment by the clerk of three qualified and 
disinterested appraisers to appraise the fair value of the shares. A 
summons as in other cases of special proceedings, together with a copy 
of the petition, shall be served on the corporation at least 10 days prior 
to the hearing of the petition by the court. The award of appraisers, or 
a majority of them, if no exceptions be filed thereto within 10 days 
after the award shall have been filed in court, shall be confirmed by 
the court, and when confirmed shall be final and conclusive, and the 
shareholder upon depositing the proper share certificates in court, 
shall be entitled to judgment against the corporation for the appraised 
value thereof as of the date prescribed in this section, together with 
interest thereon to the date of such confirmation. If either party files 
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exceptions to such award within 10 days after the award shall have 
been filed in court, the case shall be transferred to the civil issue 
docket of the superior court for trial during term and shall be there 
tried in the same manner, as near as may be practicable, as is 
provided in Chapter 40A for the trial of cases under the eminent 
domain law of this State, and with the same right of appeal as is 
permitted in said Chapter. The court shall assess the cost of said 
proceedings as it shall deem equitable. Upon payment of the judg- 
ment, the shareholder shall cease to have any interest in the shares or 
in the corporation and the corporation shall be entitled to have said 
share certificates surrendered to it by the clerk of court for cancella- 
tion. Unless the shareholder shall file such petition within the time 
herein prescribed, he and all persons claiming under him shall have 
no right of payment hereunder but in that event nothing herein shall 


impair his status as shareholder. 

(k) Nothing in this section shall impair any rights which a shareholder may 
have on general principles of equity to compel the payment of dividends. (Code, 
SOO. oUt C2) SS..00, 02, Key. ss. LI9T 192 Cpr ss ltto, LLio; 1921, Cc, 
TZU 1933"C:304,'S.41, Crd. SS..00-1 10, 00-116) 19D5, .c. LS fiiis, 1b95 1, CLO: 
1959, .c..1316,-ss. 16, 19, 35;.1963,..c.. 666; 1965, c.. 726; 1967, c..1163; 1969,.c. 
751, ss. 21-27, 45; 1973, c. 469, ss. 17-20; c. 683; c. 1067; c. 1087, ss. 3-5; 1975, 
c. 19, s. 17; c. 304; 1985, c. 117, s. 3; 1989, c. 265, s. 1; 1989 (Reg. Sess., 1990), 


c. 1024, s. 12.9; 1991, c. 645, s. 4.) 


OFFICIAL COMMENT 


The reformulation of the statutory standards 
governing distributions is another important 
change made by the 1980 revisions to the 
financial provisions of the Model Act. It has 
long been recognized that the traditional “par 
value” and “stated capital” statutes do not pro- 
vide significant protection against distributions 
of capital to shareholders. While most of these 
statutes contained elaborate provisions estab- 
lishing “stated capital,” “capital surplus,” and 
“earned surplus” (and often other types of sur- 
plus as well), the net effect of most statutes was 
to permit the distribution to shareholders of 
most or all of the corporation’s net assets — its 
capital along with its earnings — if the share- 
holders wished this to be done. However, stat- 
utes also generally imposed an equity insol- 
vency test on distributions that prohibited 
distributions of assets if the corporation was 
insolvent or if the distribution had the effect of 
making the corporation insolvent or unable to 
meet its obligations as they were projected to 
arise. 

The financial provisions of the revised Model 
Act, which are based on the 1980 amendments, 
sweep away all the distinctions among the 
various types of surplus but retain restrictions 
on distributions built around both the tradi- 
tional equity insolvency and balance sheet tests 
of earlier statutes. 


1. THE SCOPE OF SECTION 6.40 


Section 1.40 defines “distribution” to include 


virtually all transfers of money, indebtedness of 
the corporation or other property to a share- 
holder in respect of the corporation’s shares. It 
thus includes cash or property dividends, pay- 
ments by a corporation to purchase its own 
shares, distributions of promissory notes or 
indebtedness, and distributions in partial or 
complete liquidation or voluntary or involun- 
tary dissolution. Section 1.40 excludes from the 
definition of “distribution” transactions by the 
corporation in which only its own shares are 
distributed to its shareholders. These transac- 
tions are called “share dividends” in the revised 
Model Business Corporation Act. See section 
6.25. 

Section 6.40 imposes a single, uniform test on 
all distributions. Many of the old “par value” 
and “stated capital” statutes provided tests that 
varied with the type of distribution under con- 
sideration or did not cover certain types of 
distributions at all. 


2 Equity INSOLVENCY TEST 


As noted above, older statutes prohibited pay- 
ment of dividends if the corporation was, or as 
a result of the payment would be, insolvent in 
the equity sense. This test is retained, appear- 
ing in section 6.40(c)(1). 

For an on-going business enterprise the eq- 
uity insolvency test requires that decisions be 
based on a cash flow analysis that is itself based 
on a business forecast and budget for a suffi- 
cient period of time to permit a conclusion that 
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known obligations of the corporation can rea- 
sonably be expected to be satisfied over the 
period of time that they will mature. It is not 
sufficient simply to measure current assets 
against current liabilities, or determine that 
the present estimated “liquidation” value of the 
corporation’s assets would produce sufficient 
funds to satisfy the corporation’s existing liabil- 
ities. 

In determining whether a corporation is, or 
as a result of a proposed distribution would be 
rendered, insolvent, the board of directors may 
rely on information supplied by the officers of 
the corporation. It is not necessary for them to 
know of the details of the cash flow analysis if 
the proposed distribution involves no signifi- 
cant risk of equity insolvency. Judgments, fur- 
ther, must of necessity be made on the basis of 
information in the hands of the board of direc- 
tors when a distribution is authorized. See 
section 8.30. 


3. RELATIONSHIP TO THE FEDERAL BANKRUPTCY ACT AND 
OTHER FRAUDULENT CONVEYANCE STATUTES 


The revised Model Business Corporation Act 
establishes the validity of distributions from 
the corporate law standpoint under section 6.40 
and determines the potential liability of direc- 
tors for improper distributions under sections 
8.30 and 8.33. The federal Bankruptcy Act and 
state fraudulent conveyance statutes, on the 
other hand, are designed to enable the trustee 
or other representative to recapture for the 
benefit of creditors funds distributed to others 
in some circumstances. In light of these diverse 
purposes, it was not thought necessary to make 
the tests of section 6.40 identical with the tests 
for insolvency under these various statutes. 


4, BALANCE SHEET TEST 


Section 6.40(c)(2) requires that, after giving 
effect to any distribution, the corporation’s as- 
sets equal or exceed its liabilities plus (with 
some exceptions) the dissolution preferences of 
senior equity securities. Section 6.40(d) autho- 
rizes asset and liability determinations to be 
made for this purpose on the basis of either (1) 
financial statements prepared on the basis of 
accounting practices and principles that are 
reasonable in the circumstances or (2) a fair 
valuation or other method that is reasonable in 
the circumstances. The determination of a cor- 
poration’s assets and liabilities and the choice 
of the permissible basis on which to do so are 
left to the judgment of its board of directors. In 
making a judgment under section 6.40(d), the 
board may rely under section 8.30 upon opin- 
ions, reports, or statements, including financial 
statements and other financial data prepared 
or presented by public accountants or others. 
Section 6.40 does not incorporate technical 
accounting terminology and specific accounting 
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concepts. Accounting terminology and concepts 
are constantly under review and subject to 
revision by the Financial Accounting Standards 
Board, the American Institute of Certified Pub- 
lic Accountants, the Securities and Exchange 
Commission, and others. In making determina- 
tions under this section, the board of directors 
may make judgments about accounting mat- 
ters, taking into account its right to rely upon 
professional or expert opinion and its obligation 
to be reasonably informed as to pertinent stan- 
dards of importance that bear upon the subject 
at issue. 

In a corporation with subsidiaries, the board 
of directors may rely on unconsolidated state- 
ments prepared on the basis of the equity 
method of accounting (see American Institute 
of Certified Public Accountants, APB Opinion 
No. 18 (1971)) as to the corporation’s investee 
corporations, including corporate joint ventures 
and subsidiaries, although other evidence 
would be relevant in the total determination. 


a. Generally accepted accounting principles 


The directors will normally be entitled to use 
generally accepted accounting principles and to 
give presumptive weight to the advice of pro- 
fessional accountants with respect to their ap- 
plication. But section 6.40 only requires the use 
of accounting practices and principles that are 
reasonable in the circumstances, and does not 
constitute a statutory enactment of generally 
accepted accounting principles. The wide- 
spread controversy concerning various account- 
ing principles, and their continuous reevalua- 
tion, suggest that a statutory standard of 
reasonableness, rather than of generally ac- 
cepted accounting principles, is appropriate. 
The Model Act does not reject generally ac- 
cepted accounting principles; on the contrary, it 
is expected that their use will be the basic rule 
in most cases. The statutory language does, 
however, require informed business judgment 
applying particular accounting principles to the 
entire circumstances that exist at the time. 


b. Other principles 


If a corporation’s financial statements are not 
presented in accordance with generally ac- 
cepted accounting principles, a board of direc- 
tors should normally consider the extent to 
which the assets may not be fairly stated or the 
liabilities may be understated in determining 
the aggregate amount of assets and liabilities. 

Section 6.40(d) specifically permits determi- 
nations to be made under section 6.40(c)(2) on 
the basis of a fair valuation or other method 
that is reasonable in the circumstances. Thus 
the statute authorizes departures from histor- 
ical cost accounting and sanctions the use of 
appraisal methods to determine the funds 
available for distributions. No particular 
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method of valuation is prescribed in the stat- 
ute, since different methods may have validity 
depending upon the circumstances, including 
the type of enterprise and the purpose for 
which the determination is made. For example, 
it is inappropriate to apply a “quick-sale liqui- 
dation” value to an enterprise in most cases, 
particularly with respect to the payment of 
normal dividends. On the other hand, a “quick- 
sale valuation” might be appropriate in certain 
circumstances for an enterprise in the course of 
liquidation or of reducing its asset or business 
base by a material degree. In most cases, a fair 
valuation method or a going-concern basis 
would be appropriate if it is believed that the 
enterprise will continue as a going concern. 

In determining the value of assets, all of the 
assets of a corporation, whether or not reflected 
in the financial statements (e.g., a valuable 
executory contract), should be considered. Or- 
dinarily a corporation should not selectively 
revalue assets. Likewise, all of a corporation’s 
obligations and commitments should be consid- 
ered and quantified to the extent appropriate 
and possible. In any event, section 6.40(d) im- 
poses upon the board of directors the responsi- 
bility of applying under section 6.40(c)(2) a 
method of determining the aggregate amounts 
of assets and liabilities that is reasonable in the 
circumstances. 

Section 6.40(d) also refers to some “other 
method that is reasonable in the circumstanc- 
es.” This phrase is inserted to comprehend 
within section 6.40(c)(2) the wide variety of 
possibilities that might not be considered to fall 
under a “fair valuation” but might be reason- 
able in the circumstances of a particular case. 


5. PREFERENTIAL DISSOLUTION RIGHTS AND THE BAL- 
ANCE SHEET TEST 


Section 6.40(c)(2) provides that a distribution 
may not be made unless the total assets of the 
corporation exceed its liabilities plus the 
amount that would be needed to satisfy any 
shareholders’ superior preferential rights upon 
dissolution if the corporation were to be dis- 
solved at the time of the distribution. This 
requirement in effect treats preferential disso- 
lution rights of classes or series of shares for 
distribution purposes as equivalent to liabili- 
ties rather than as equity interests, and carries 
forward analogous treatment of shares having 
preferential dissolution rights from earlier ver- 
sions of the Model Act. In making the calcula- 
tion of the amount that must be added to the 
liabilities of the corporation to reflect the pref- 
erential dissolution rights, the assumption 
should be made that the preferential dissolu- 
tion rights are to be established pursuant to the 
articles of incorporation (or resolution creating 
a series having preferential dissolution rights) 
as of the date of the distribution or proposed 
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distribution. The amount so determined must 
include arrearages in preferential dividends if 
the articles of incorporation or resolution re- 
quire that they be paid upon the dissolution of 
the corporation. In the case of shares having 
both a preferential right upon dissolution and 
additional nonpreferential rights, only the pref- 
erential portion of the rights should be taken 
into account. The treatment of preferential dis- 
solution rights of classes of shares set forth in 
section 6.40(c)(2) is applicable only to the bal- 
ance sheet test and is not applicable to the 
equity insolvency test of section 6.40(c)(1). The 
treatment of preferential rights mandated by 
this section may always be eliminated by an 
appropriate provision in the articles of incorpo- 
ration. 


6. TIME OF MEASUREMENT 


Section 6.40(e)(3) provides that the time for 
measuring the effect of a distribution for com- 
pliance with the insolvency and balance sheet 
tests for all distributions not involving the 
reacquisition of shares of the distribution of 
indebtedness is the date of authorization, if the 
payment occurs within 120 days following the 
authorization; if the payment occurs more than 
120 days after the authorization, however, the 
date of payment must be used. If the corpora- 
tion elects to make a distribution in the form of 
its own indebtedness under section 6.40(e)(2), 
the validity of that distribution must be mea- 
sured as of the time of distribution. 

Section 6.40(e)(1) provides a different rule for 
the time of measurement when the distribution 
involves a reacquisition of shares. See part 8a. 
below. 


7. RECORD DATE 


Section 6.40(b) fixes the record date (if the 
board of directors does not otherwise fix it) for 
distributions other than those involving a re- 
purchase or reacquisition of shares as the date 
the board of directors authorizes the distribu- 
tion. No record date is necessary for a repur- 
chase or reacquisition of shares from one or 
more specific shareholders. The board of direc- 
tors has discretion to set a record date for a 
repurchase or reacquisition if it is to be pro rata 
and to be offered to all shareholders as of a 
specified date. 


8. APPLICATION TO REPURCHASES OR REDEMPTION OF 
SHARES 


The application of the equity insolvency and 
balance sheet tests to distributions that involve 
the purchase or redemption of shares creates 
unique problems; section 6.40 provides specific 
rules for the resolution of these problems as 
described below. 
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a. Time of measurement 


Section 6.40(e)(1) provides that the time for 
measuring the effect of a distribution under 
section 6.40(c), if shares of the corporation are 
reacquired, is the earlier of (i) the payment 
date, or (11) the date the shareholder ceased to 
be a shareholder with respect to the shares. 


b. When tests are applied to redemption-re- 
lated debt 


In an acquisition of its shares, a corporation 
may transfer property or incur debt to the 
former holder of the shares. The case law on the 
status of this debt is conflicting. However, share 
repurchase agreements involving payment for 
shares over a period of time are of special 
importance in closely held corporate enter- 
prises. Section 6.40(e) provides a clear rule for 
this situation: the legality of the distribution 
must be measured at the time of the issuance or 
incurrence of the debt, not at a later date when 
the debt is actually paid. Of course, this does 
not preclude a later challenge of a payment on 
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account of redemption-related debt by a bank- 
ruptcy trustee on the ground that it constitutes 
a preferential payment to a creditor. 


c. Priority of debt distributed directly or in- 
curred in connection with a redemption 


Section 6.40(f) provides that indebtedness 
created to purchase shares or issued as a dis- 
tribution is on a parity with the indebtedness of 
the corporation to its general, unsecured cred- 
itors, except to the extent subordinated by 
agreement. General creditors are better off in 
these situations than they would have been if 
cash or other property had been paid out for the 
shares or distributed (which is proper under 
the statute), and no worse off than if cash had 
been paid out to the shareholders, which was 
then lent back to the corporation, making the 
shareholders creditors. The parity created by 
section 6.40(f) therefore is logically consistent 
with the rule established by section 6.40(e) that 
these transactions should be judged at the time 
of the issuance of the debt. 


AMENDED NORTH CAROLINA COMMENTARY 


This section introduces significant changes 
from prior law in the criteria used to determine 
a corporation’s legal capacity to pay dividends 
and reacquire its shares. The former surplus 
tests no longer apply. In addition, the provi- 
sions of former G.S. 55-52, which limited the 
circumstances under which a corporation could 
reacquire its shares, were not brought forward. 
All distributions to shareholders, whether by 
dividends or repurchases of shares, are deter- 
mined by that distribution’s impact on the 
corporation’s solvency and the relationship be- 
tween its assets and liabilities. 

The Model Act was modified in subsection (d) 
to make it clear that for purposes of determin- 
ing asset values under the equity insolvency 
and balance sheet tests of subsection (c), the 
board of directors may use either book values or 
a current valuation if it is reasonable under the 
circumstances. For purposes of determining 
liabilities and assets that are not revalued, the 
board of directors may rely on financial state- 
ments prepared in accordance with reasonable 
accounting practices and principles. 


The Model Act was modified in subsection (f) 
to clarify that a corporation may agree to secure 
its indebtedness to a shareholder by granting a 
deed of trust or other security interest. The 
shareholder may also agree to subordinate the 
indebtedness, in whole or in part, to the corpo- 
ration’s indebtedness to its general, unsecured 
creditors. Absent an agreement either to secure 
or to subordinate a corporation’s indebtedness 
to a shareholder, such indebtedness will be at 
parity with the corporation’s indebtedness to its 
general, unsecured creditors. 

Subsection (g) was added to the Model Act’s 
provisions to address the question of how to 
treat a liability that by its own terms cannot be 
paid if its payment would violate this section. 
This change required the cross-reference added 
to subsection (e). 

“Nimble dividends” (dividends paid out of 
current earnings) were expressly authorized 
under former G.S. 55-50(a)(2). That provision 
was not brought forward. 

Subsections (h), G), and Gj) bring forward the 
provisions of former G.S. 55-50(k) through (m). 


CASE NOTES 


Editor’s Note. — Most of the cases below 
were decided under the Business Corporation 
Act adopted in 1955 or under prior law. 

Former § 55-50 allowed suit for im- 
proper withholding of dividend payments 
against corporation, directors, majority share- 
holders and officers of the corporation. Wilson v. 


Wilson-Cook Medical, Inc., 720 F. Supp. 533 
(M.D.N.C. 1989). 

Joinder of Suit for Failure to Declare 
Dividends with Cause of Action for Liqui- 
dation. — A stockholder in a corporation may 
sue the corporation, and join its directors as 
defendants, for failure to declare adequate div- 
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idends from the corporation’s earnings; and 
may join therewith a second cause of action for 
liquidation and involuntary dissolution of the 
corporation based upon bad faith management 
in suppressing dividends and in deflating the 
value of the corporation’s assets, thus preclud- 
ing the plaintiff stockholder from obtaining 
either a fair dividend or a fair market value for 
his stock. Dowd v. Charlotte Pipe & Foundry 
Co., 263 N.C. 101, 139 S.E.2d 10 (1964). 
Failure to State a Cause of Action. — 
Claim against director of dissolved corporation 
did not state a cause of action where plaintiff 
only alleged that director was officer when 
corporation dissolved and where there was no 
allegation that corporation’s assets were dis- 
tributed by officers without providing for 
known or reasonably ascertainable liabilities. 
Heather Hills Home Owners Ass’n v. Carolina 
Custom Dev. Co., 100 N.C. App. 263, 395 S.E.2d 
154 (1990), decided under former § 55-32. 
Shareholder Held Entitled to Attorneys’ 
Fees. — Plaintiff who brought action as the 
record owner of 42,748 shares of Preferred A 
stock of defendant corporation to recover a 
dividend was entitled to recover attorneys’ fees 
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under subsection (h) of former § 55-50. 
McGladrey, Hendrickson & Pullen v. Syntek 
Fin. Corp., 98 N.C. App. 151, 389 S.E.2d 636 
(1990), aff'd, 330 N.C. 602, 411 S.E.2d 585 
(1992). 

Disregard of Corporate Entity Upheld. 
— Trial court was justified in disregarding the 
corporate entity and holding defendant person- 
ally liable to the extent of plaintiff’s damages 
under the contract where defendant, who was 
president and sole shareholder of company, 
received substantial compensation from the 
sale of the corporation’s assets without inform- 
ing plaintiff of the sale or making provision for 
contractual debt to plaintiff. Hudson v. Jim 
Simmons Pontiac-Buick, Inc., 94 N.C. App. 563, 
380 S.E.2d 612 (1989), decided under the 
former Business Corporation Act. 

As to suits in equity to compel declara- 
tion and payment of dividends, see Gaines 
v. Long Mfg. Co., 234 N.C. 331, 67 S.E.2d 355 
(1951). 

Cited in McGladrey, Hendrickson & Pullen v. 
Syntek Fin. Corp., 330 N.C. 602, 411 S.E.2d 585 
(1992). 


ARTICLE 7. 
Shareholders. 


Part 1. Meetings. 


§ 55-7-01. Annual meeting. 


(a) A corporation shall hold a meeting of shareholders annually at a time 
stated in or fixed in accordance with the bylaws. 

(b) Annual shareholders’ meetings may be held in or out of this State at the 
place stated in or fixed in accordance with the bylaws. If no place is stated in 
or fixed in accordance with the bylaws, annual meetings shall be held at the 
corporation’s principal office. 

(c) The failure to hold an annual meeting at the time stated in or fixed in 
accordance with a corporation’s bylaws does not affect the validity of any 
corporate action. Upon such failure, whether from lack of quorum or otherwise, 
a substitute annual meeting may be called in accordance with the provisions of 
G.S. 55-7-02 and any meeting so called may be designated as the annual 
meeting. 

(d) Any matter relating to the affairs of a corporation that is appropriate for 
shareholder action is a proper subject for action at an annual meeting of 
shareholders, and unless required by some provision of this Chapter, the 
matter need not be specifically stated in the notice of meeting. (1901, c. 2, ss. 
46, 49, 51; Rev., ss. 1179, 1188, 1190; C.S., ss. 1168, 1169, 1176; G.S., ss. 55-105, 
55-106, 55-113; 1955, c. 1871, s. 1; 1959, c. 1816, ss. 21, 22; 1985 (Reg. Sess., 
1986), c. 801, s. 44; 1989, c. 265, s. 1.) 
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OFFICIAL COMMENT 


Section 7.01(a) requires every corporation to 
hold an annual meeting each year of sharehold- 
ers entitled to participate in the election of 
directors and to consider other matters coming 
before the meeting of shareholders. In most 
instances, the meeting will involve only the 
holders of a single class of voting shares. The 
principal action to be taken at the annual 
meeting is the election of directors pursuant to 
section 8.03, but the purposes of an annual 
meeting are not limited and all matters appro- 
priate for shareholder action may also be con- 
sidered at that meeting. An annual meeting is 
also the appropriate forum for a shareholder to 
raise any relevant question about the corpora- 
tion’s operations. 

The requirement of section 7.01(a) that an 
annual meeting be held is phrased in manda- 
tory terms to ensure that every shareholder 
entitled to participate in the meeting has the 
unqualified rights (1) to demand that the an- 
nual meeting be held and (2) to compel the 
holding of the meeting under section 7.03 if the 
corporation does not promptly hold the meet- 
ing. Many corporations, such as non-public sub- 
sidiaries and closely held corporations, do not 
regularly hold annual meetings, and if no 
shareholder objects, that practice creates no 
problem under section 7.01, since section 
7.01(c) provides that failure to hold an annual 
meeting does not affect the validity of any 
corporate action. Rather than holding an an- 
nual meeting, the shareholders may elect direc- 
tors and take other appropriate action by unan- 
imous written consent under section 7.04. And, 
even if the shareholders fail to elect directors, 
the directors currently in office continue in 
office under section 8.05 beyond the expiration 
of their terms. 


The time and place of the annual meeting 
may be “stated in or fixed in accordance with 
the bylaws.” If the bylaws do not themselves fix 
a time and place for the annual meeting, au- 
thority to fix them may be delegated to the 
board of directors or to a specified corporate 
officer. This section thus gives corporations the 
flexibility to hold annual meetings in varying 
places at varying times as convenience may 
dictate. 

The annual meeting may be held either in- 
side or outside the state or in a foreign country, 
but if the bylaws do not fix, or state the method 
of fixing, the place of the meeting, the meeting 
must be held at the “principal office” of the 
corporation. The principal office is defined in 
section 1.40 as the location of the principal 
executive office of the corporation and may or 
may not be its registered or official office under 
section 5.01. Section 16.22 requires that the 
address of the principal office be specified in the 
corporation’s annual report. 

If the annual meeting is not held either 
within 6 months of the close of the corporation’s 
fiscal year or within 15 months of the last 
annual meeting, a shareholder may compel an 
annual meeting to be held under section 7.03. 
In the absence of a demand for a meeting, a 
corporation can operate indefinitely without 
actually holding an annual meeting. The share- 
holders may act by unanimous consent under 
section 7.04, and in any event directors, once 
duly elected, remain in office until their succes- 
sors are qualified. See section 8.05. 

Authority granted to the board of directors or 
some individual to fix the time and place of the 
annual meeting must be exercised in good faith. 
See Schnell v. Chris-Craft Industries, Inc., 285 
A.2d 437 (Del. 1971). 


NORTH CAROLINA COMMENTARY 


The second sentence of subsection (c) was 
added to the Model Act’s provisions to bring 
forward the provisions of former G.S. 55-61(b) 
regarding the holding of a substitute annual 
meeting. Subsection (d), which brings forward 


Legal Periodicals. — For article, “The Cre- 
ation of North Carolina’s Limited Liability Cor- 


§ 55-7-02. Special meeting. 


former G.S. 55-61(d), was added to make it 
clear that any matter appropriate for share- 
holder action is a proper subject for action at an 
annual meeting of shareholders. 


poration Act,” see 32 Wake Forest L. Rev. 179 
(1997). 


(a) A corporation shall hold a special meeting of shareholders: 
(1) On call of its board of directors or the person or persons authorized to 
do so by the articles of incorporation or bylaws; or 
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(2) Within 30 days after the holders of at least ten percent (10%) of all the 
votes entitled to be cast on any issue proposed to be considered at the 
proposed special meeting sign, date, and deliver to the corporation’s 
secretary one or more written demands for the meeting describing the 
purpose or purposes for which it is to be held; except however that, 
unless otherwise provided in the articles of incorporation or bylaws, 
the call of a special meeting by shareholders is not available to the 
shareholders of a public corporation. 

(b) If not otherwise fixed under G.S. 55-7-03 or G.S. 55-7-07, the record date 
for determining shareholders entitled to demand a special meeting is the date 
the first shareholder signs the demand. 

(c) Special shareholders’ meetings may be held in or out of this State at the 
place stated in or fixed in accordance with the bylaws. If no place is stated or 
fixed in accordance with the bylaws, special meetings shall be held at the 
corporation’s principal office. 

(d) Only business within the purpose or purposes described in the meeting 
notice required by G.S. 55-7-05(c) may be conducted at a special shareholders’ 
meeting. (1901, c. 2, ss. 46, 49, 51; Rev., ss. 1179, 1188, 1190; C.S., ss. 1168, 
1169, 1176; G.S., ss. 55-105, 55-106, 55-113; 1955, c. 1871, s. 1; 1959, c. 1316, 
ss. 21, 22; 1985 (Reg. Sess., 1986), c. 801, s. 44; 1989, c. 265, s. 1; 1991, c. 645, 
s. 17(a).) 


OFFICIAL COMMENT 


1. Any meeting other than an annual meeting 
is a special meeting under section 7.02. The 
principal formal differences between an annual 
and a special meeting are that at an annual 
meeting directors are elected and, subject to the 
special notice requirements of section 7.05(b), 
any relevant issue pertaining to the corporation 
may be considered, while a special meeting 
must be called for specific purposes and may 
only consider matters within those purposes. 

A special meeting may be called under section 
7.02(a) by the board of directors or the person or 
persons authorized to do so by the articles of 
incorporation or bylaws. Typically, the person 
or persons holding certain designated offices 
within the corporation, e.g., the president, 
chairman of the board of directors, or chief 
executive officer, are given authority to call 
special meetings of the shareholders. In addi- 
tion, the holders of at least 10 percent of the 
votes entitled to be cast on a proposed issue at 
the special meeting may require the corpora- 
tion to hold a special meeting by signing, dat- 
ing, and delivering one or more writings that 
demand a special meeting and set forth the 
purpose or purposes of the desired meeting. 
Shareholders demanding a special meeting do 
not have to sign a single piece of paper, but the 
writings signed must all describe essentially 
the same purpose or purposes. Upon receipt of 
writings evidencing a demand by holders of 10 
percent of the votes, the corporation (through 
an appropriate officer) must call the special 
meeting at a reasonable time and place. The 
shareholders’ demand may suggest a time and 
place but the final decision on such matters is 


the corporation’s. If no meeting is held within 
the time periods specified in section 7.03, the 
shareholders may obtain a summary court or- 
der under that section requiring that the meet- 
ing be held. 

Section 7.02(b) fixes a record date for deter- 
mining the shareholders entitled to sign a de- 
mand for a special shareholders’ meeting. Un- 
less a record date is otherwise fixed for this 
purpose, the record date is the date the first 
shareholder signs the demand. If a shareholder 
initially signs a demand but later seeks to 
withdraw his demand, the corporation may 
permit the shareholder to do so. 


2. DISCRETION AS TO CALLS OF SPECIAL MEETING 


Under section 7.02(a)(2) it is possible that more 
than one faction of shareholders may demand 
meetings at roughly the same time or that a 
single (or changing) faction of shareholders 
may request consecutive, overlapping, or repet- 
itive meetings. The responsible corporate offic- 
ers have some discretion as to the call and 
purposes of a meeting, and where demands are 
repetitious or overlapping, they may refuse to 
call a meeting for a purpose identical or similar 
to a purpose for which a previous special meet- 
ing was held in the recent past. Similarly, they 
may decline to call a special meeting when an 
annual meeting will be held in the near future. 
This limited discretion of the corporation to 
deny repetitive or overlapping demands may 
ultimately be tested under section 7.03, which 
itself gives the court discretion whether or not 
to compel the holding of a special meeting 
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under these circumstances. See the Official 
Comment to section 7.03. 


3. THE BUSINESS THAT MAY BE CONDUCTED AT A SPECIAL 
MEETING 


Section 7.05(c) provides that a notice of a spe- 
cial meeting must include a “description of the 
purpose or purposes for which the meeting is 
called.” Section 7.02(d) states that only busi- 
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ness that is within that purpose or those pur- 
poses may be conducted at the special meeting. 
The word “within” was chosen, rather than a 
broader phrase like “reasonably related to,” to 
describe the relationship between the notice 
and the authorized business to assure a share- 
holder who does not attend a special meeting 
that new or unexpected matters will not be 
considered in his absence. 


NORTH CAROLINA COMMENTARY 


The provision following the semicolon in sub- 
division (a)(2) was added to the Model Act’s 
provisions to bring forward former G.S. 55- 
61(c), modified to change the threshold test 
from companies listed on a national securities 
exchange or held of record by more than 2000 


shareholders to all public corporations (as de- 
fined in G.S. 55-1-40(18a)). This modification 
was designed to provide a clearer, “bright line” 
test, which has been employed throughout this 
Act. 


§ 55-7-03. Court-ordered meeting. 


(a) The superior court of the county where a corporation’s principal office (or, 
if none in this State, its registered office) is located may, after notice is given to 
the corporation, summarily order a meeting to be held: 

(1) On application of any shareholder if an annual meeting of the 
shareholders was not held within 15 months after the corporation’s 


last annual meeting; or 


(2) On application of a shareholder who signed a demand for a special 
meeting valid under G.S. 55-7-02, if the corporation does not proceed 
to hold the meeting as required by that section. 


(b) The court may fix the time and place of the meeting, determine the 
shares entitled to participate in the meeting, specify a record date for 
determining shareholders entitled to notice of and to vote at the meeting, 
prescribe the form and content of the meeting notice, fix the quorum required 
for specific matters to be considered at the meeting (or direct that the votes 
represented at the meeting constitute a quorum for action on those matters), 
enter other orders necessary to accomplish the purpose or purposes of the 
meeting, and award such reasonable expenses, including attorneys’ fees, as it 
deems appropriate. (1901, c. 2, ss. 46, 49, 51; Rev., ss. 1179, 1188, 1190; C.S., ss. 
1168, 1169, 1176; G.S., ss. 55-105, 55-106, 55-113; 1955, ¢c.,1371,,s; 1; 1959, ¢. 
1316, ss. 21, 22; 1985 (Reg. Sess., 1986), c. 801, s. 44; 1989, c. 265, s. 1; 1991, 
c. 645, s. 17(b).) 


OFFICIAL COMMENT 


Section 7.03 provides the remedy for sharehold- 
ers if the corporation refuses or fails to hold a 
shareholders’ meeting as required by section 
7.01 or 7.02. A shareholder entitled to partici- 
pate in a meeting may apply for a summary 
court order to command the holding of a meet- 
ing if (1) an annual meeting is not held within 
6 months after the end of the corporation’s 
fiscal year or 15 months after its last annual 
meeting, or (2) a special meeting is not properly 
noticed within 30 days after a valid demand is 
delivered to the secretary of the corporation or, 
if properly noticed, is not held in accordance 
with the notice. Since a meeting must be held 


within 60 days of the notice date under section 
7.05, the maximum delay between the demand 
for a special meeting and the right to petition a 
court for a summary order is 90 days. 


1. THE COURT WITH JURISDICTION TO ADMINISTER SEC- 
TION 7.03 


The identity of the specific court with jurisdic- 
tion to order a shareholder’s meeting under 
section 7.03(a) must be supplied by each state 
when enacting this section. It is intended that 
this should be a court of general civil jurisdic- 
tion. Generally, all matters relating to a corpo- 
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ration should be addressed to the court in the 
county where the corporation’s principal office 
is located in the state or, if the corporation does 
not have a principal office in the state, to the 
court in the county in which its registered office 
is located. 


2. THE DISCRETION OF THE COURT 


The court has discretion under section 7.03 
since the language of the statute is that the 
court “may summarily order” that a meeting be 
held. A court, for example, may refuse to order 
a special meeting if the specified purpose is 
repetitive of the purpose of a special meeting 
held in the recent past. See the Official Com- 
ment to section 7.02. Alternatively, the court 
may view the demand as a good faith request 
for reconsideration of an action taken in the 
recent past and may order a meeting to be held. 
Similarly, even though a demand for an annual 
meeting is not a formal prerequisite for an 
application for a summary order under this 
section, the court may withhold setting a time 
and date for the annual meeting for a reason- 
ably short period in order to permit the corpo- 
ration to do so. 


3. BURDEN OF PROOF 


In any event, a shareholder applying for a 
summary order to hold a meeting has the 
burden of showing that he is entitled to the 
order. In the case of a special meeting, he has 
the burden of showing that the demand was 
executed by the holders of at least 10 percent of 
the votes entitled to be cast on the record date 
and that the demand was duly delivered to the 
corporation’s secretary. 
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4, Notice, TIME, PLACE, AND QUORUM REQUIREMENTS 


If the court orders that a meeting be held, it 
may fix the time and place of the meeting, 
determine the voting groups entitled to partic- 
ipate in the meeting, set the record date, order 
notice to be given as required by section 7.05, 
and enter such other orders as may be appro- 
priate for the holding of the meeting. The court 
may also establish the quorum requirements 
for specific matters to be considered at the 
meeting or direct that the votes represented at 
the meeting automatically constitute a quorum 
for the taking of any action without regard to 
section 7.25 or any provision to the contrary in 
the corporation’s articles of incorporation or 
bylaws. The latter alternative prevents a 
holder of the majority of the votes (who may not 
desire that a meeting be held) from frustrating 
the court-ordered meeting by not attending to 
prevent the existence of a quorum. In order to 
prevent misunderstanding about a special quo- 
rum requirement, if one is imposed, it is appro- 
priate for the court to order that the notice of 
the meeting state specifically and conspicu- 
ously that a special quorum requirement is 
applicable to the court-ordered meeting. 


5. STATUS AS ANNUAL MEETING 


The court may provide that a meeting it has 
ordered is to be the annual meeting. If so 
provided, the meeting should be viewed as 
compliance with section 7.01, precluding all 
other shareholder requests for an annual meet- 
ing for that year. 


NORTH CAROLINA COMMENTARY 


The language of the Model Act in the intro- 
ductory clause of subsection (a) was modified to 
clarify that notice must be given to a corpora- 
tion before a shareholders’ meeting can be sum- 
marily ordered. 

The Model Act was modified in subdivision 
(a)(1) to allow any shareholder, not just those 
entitled to participate in the meeting, to apply 
for a court-ordered annual meeting of share- 
holders if the meeting is not held within 15 
months after the corporation’s last annual 
meeting. The change reflects the principle that 
all shareholders have an interest in the corpo- 
ration’s holding shareholders’ meetings. In ad- 
dition, the Model Act permits a shareholder to 
petition for a court-ordered meeting if no an- 


nual meeting is held within the earlier of six 
months after the close of the corporation’s fiscal 
year or 15 months after the last annual meet- 
ing. The drafters concluded that the six months’ 
limitation was undesirably restrictive and ef- 
fectively mandated meetings during a particu- 
lar part of the year. This provision was there- 
fore omitted. 

The Model Act was modified in subdivision 
(a)(2) to clarify that a demand must actually be 
received by the corporation’s secretary. 

The Model Act was modified in subsection (b) 
to allow reasonable expenses, including attor- 
neys’ fees, to be awarded to an applying share- 
holder in the discretion of the court. 


§ 55-7-04. Action without meeting. 


(a) Action required or permitted by this Chapter to be taken at a sharehold- 
ers’ meeting may be taken without a meeting if the action is taken by all the 
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shareholders entitled to vote on the action. The action must be evidenced by 
one or more written consents signed by all the shareholders before or after 
such action, describing the action taken and delivered to the corporation for 
inclusion in the minutes or filing with the corporate records. 

(b) If not otherwise fixed under G.S. 55-7-03 or G.S. 55-7-07, the record date 
for determining shareholders entitled to take action without a meeting is the 
date the first shareholder signs the consent under subsection (a). 

(c) Aconsent signed under this section has the effect of a meeting vote and 
may be described as such in any document. 

(d) If this Chapter requires that notice of proposed action be given to 
nonvoting shareholders and the action is to be taken by unanimous consent of 
the voting shareholders, the corporation must give its nonvoting shareholders 
written notice of the proposed action at least 10 days before the action is taken. 
The notice must contain or be accompanied by the same material that, under 
this Chapter, would have been required to be sent to nonvoting shareholders in 
a notice of meeting at which the proposed action would have been submitted to 
the shareholders for action. (1955, c. 1871, s. 1; 1969, c. 751, s. 33; 1989, c. 265, 
s. 1.) 


OFFICIAL COMMENT 


Section 7.04 provides that all the shareholders 
entitled to vote on an issue may validly act by 
unanimous written consent without a meeting. 
Unanimous written consent is obtainable, as a 
practical matter, only on matters on which 
there are only a relatively few shareholders 
entitled to vote. 

Section 7.04 is based on the fundamental 
premise that if all the voting shareholders 
desire some action to be taken, no purpose is 
served by requiring the formality of holding a 
meeting of shareholders. Action by unanimous 
written consent has the same effect as a meet- 
ing vote and may be described as such in any 
document, including documents delivered to 
the secretary of state for filing. Section 7.04 is 
applicable to any shareholder action, including, 
without limitation, election of directors, ap- 
proval of mergers or sales of substantially all 
the corporate property not in the ordinary 
course of business, amendments of articles of 
incorporation, and dissolution. 


1. FORM OF WRITTEN CONSENT 


To be effective, consents must be in writing, 
signed by all the shareholders entitled to vote, 
and delivered to the secretary of the corpora- 
tion. The phrase “one or more written consents” 
is included in section 7.04(a) to make it clear 
that all shareholders do not need to sign the 
same piece of paper. The record date for deter- 
mining who is entitled to vote, if not otherwise 
fixed by or in accordance with the bylaws, is the 
date the first shareholder signs the consent. 


2. REVOCATION OF CONSENT 


Action by unanimous written consent is effec- 


tive only when the last shareholder has signed 
the appropriate written consent and all con- 
sents have been delivered to the secretary of 
the corporation. Before that time, any share- 
holder may withdraw his consent simply by 
advising the secretary of that fact. Cf. Calumet 
Industries, Inc. v. McClure, 464 F. Supp. 19 
(N.D. Ill. 1978). The withdrawal of a single 
consent, of course, destroys the unanimous 
written consent required by this section. If a 
shareholder seeks to withdraw his consent af- 
ter all shareholders have signed written con- 
sents and filed them with the secretary of the 
corporation, the corporation may treat the at- 
tempted withdrawal as too late or give it effect, 
thereby requiring the matter to be presented at 
a shareholders’ meeting. 


3. CONSENT TO FUNDAMENTAL CORPORATE CHANGES 


Section 7.04 is applicable to all shareholder 
actions, including the approval of fundamental 
corporate changes described in chapters 10, 11, 
12, and 14. If these actions were taken at an 
annual or special meeting, shareholders who 
were not entitled to vote on the matter would 
nevertheless be entitled to receive notice of the 
meeting, including a description of the transac- 
tion proposed to be considered at the meeting. 
See, e.g., sections 10.03 (notice of proposed 
amendment), 11.03 (notice of proposed merger). 
In order to ensure that nonvoting shareholders 
have essentially the same right if action is 
taken by consent rather than at a meeting, 
section 7.04(d) provides that all nonvoting 
shareholders must be given at least 10 days’ 
written notice of the fundamental corporate 
changes that are proposed for approval by con- 
sent. 
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NORTH CAROLINA COMMENTARY 


The Model Act was modified in subsection (a) 
to incorporate the provisions of former G.S. 
55-63, which provided that unanimous written 


consent to action without a meeting can be 
given either before or after the date of the 
action. 


§ 55-7-05. Notice of meeting. 


(a) A corporation shall notify shareholders of the date, time, and place of 
each annual and special shareholders’ meeting no fewer than 10 nor more than 
60 days before the meeting date. Unless this Chapter or the articles of 
incorporation require otherwise, the corporation is required to give notice only 
to shareholders entitled to vote at the meeting. 

(b) Unless this Chapter or the articles of incorporation require otherwise, 
notice of an annual meeting need not include a description of the purpose or 
purposes for which the meeting is called. 

(c) Notice of a special meeting must include a description of the purpose or 
purposes for which the meeting is called. 

(d) If not otherwise fixed under G.S. 55-7-03 or G.S. 55-7-07, the record date 
for determining shareholders entitled to notice of and to vote at an annual or 
special shareholders’ meeting is the close of business on the day before the first 
notice is delivered to shareholders. 

(e) Unless the bylaws require otherwise, if an annual or special sharehold- 
ers’ meeting is adjourned to a different date, time, or place, notice need not be 
given of the new date, time, or place if the new date, time, or place is 
announced at the meeting before adjournment. If a new record date for the 
adjourned meeting is or must be fixed under G.S. 55-7-07, however, notice of 
the adjourned meeting must be given under this section to persons who are 
shareholders as of the new record date. (1955, c. 1371, s. 1; 1989, c. 265, s. 1.) 


OFFICIAL COMMENT 


Shareholders entitled to notice must be given 
notice of annual and special meetings pursuant 
to section 7.05 unless the notice is waived 
pursuant to section 7.06. Notice must be given 
at least 10 but not more than 60 days before the 
meeting date. 


1. SHAREHOLDERS ENTITLED TO NOTICE 


Generally, only shareholders who are entitled 
to vote at a meeting are entitled to notice. Thus, 
notice usually needs to be sent only to holders 
of shares entitled to vote for an election of 
directors or generally on other matters (in the 
case of an annual meeting), and on matters 
within the specified purposes set forth in the 
notice (in the case of a special meeting), and 
only to holders of shares of those classes or 
series of shares on the record date. The last 
sentence of section 7.05(a), however, recognizes 
that other sections of the Act require that notice 
of meetings at which certain types of funda- 
mental corporate changes are to be considered 
must be sent to all shareholders, including 
holders of shares who are not entitled to vote on 
any matter at the meeting. See sections 10.03, 
11.038, 12.02, and 14.02. In addition, the articles 
of incorporation may require that notice of 


meetings be given to all or specified voting 
groups of shareholders who are not entitled to 
vote on the matters considered at those meet- 
ings. 


2. STATEMENT OF MATTERS TO BE CONSIDERED AT AN 
ANNUAL MEETING 


Notice of all special meetings must include a 
description of the purpose or purposes for 
which the meeting is called and the matters 
acted upon at the meeting are limited to those 
within the notice of meeting. By contrast, the 
notice of an annual meeting usually need not 
refer to any specific purpose or purposes, and 
any matter appropriate for shareholder action 
may be considered. As recognized in subsection 
(b), however, other provisions of the revised 
Model Act provide that certain types of funda- 
mental corporate changes may be considered at 
an annual meeting only if specific reference to 
the proposed action appears in the notice of 
meeting. See sections 10.03, 11.08, 12.02, and 
14.02. In addition, if the board of directors 
chooses, a notice of an annual meeting may 
contain references to purposes or proposals not 
required by statute. In either event, if a notice 
of an annual meeting refers specifically to one 
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or more purposes, the meeting is not limited to 
those purposes. 


3. RECORD DATE 


Section 7.05(d) is a catch-all record date provi- 
sion for both annual and special meetings. If 
the record date for notice and for voting enti- 
tlement is not otherwise fixed pursuant to sec- 
tions 7.03 or 7.07, the record date for purposes 
of determining who is entitled to notice and to 
vote at the meeting is the close of business on 
the day before the notice is mailed to the voting 
groups of shareholders. If notice is mailed to 
shareholders over a period of more than one 
day, the day before the notice is delivered to the 
first shareholders is the record date. 

The selection of the close of business on the 
day before the notice is mailed as the catch-all 
record date is intended to permit the corpora- 
tion to mail notices to shareholders on a given 
day without regard to any requests for transfer 
that may have been received during that day. 
For this reason, this section is not inconsistent 
with the general principle set forth in the last 
sentence of section 7.07(a) that the board of 
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directors may not fix a retroactive record date. 
4. NoTICE OF ADJOURNED MEETINGS 


Section 7.05(e) provides rules for adjourned 
meetings and determines whether new notice 
must be given to shareholders. Under this 
subsection a meeting may be adjourned to a 
different date, time, or place without additional 
notice to the shareholders (unless the bylaws 
require otherwise) if the new date, time, or 
place is announced before adjournment. But 
new notice is required if a new record date is or 
must be fixed under section 7.07(c). If a new 
record date is or must be fixed, the 10-to-60-day 
notice requirement and all other requirements 
of section 7.05 must be complied with as notice 
is given to the persons who are shareholders as 
of the new record date. A new quorum for the 
adjourned meeting must also be established. 
See section 7.25. 

Section 7.25 provides that if a quorum exists 
for a meeting, it is deemed to continue to exist 
automatically for an adjourned meeting unless 
a new record date is or must be set for the 
adjourned meeting. 


(a) A shareholder may waive any notice required by this Chapter, the 
articles of incorporation, or bylaws before or after the date and time stated in 
the notice. The waiver must be in writing, be signed by the shareholder 
entitled to the notice, and be delivered to the corporation for inclusion in the 


minutes or filing with the corporate records. 
(b) A shareholder’s attendance at a meeting: 

(1) Waives objection to lack of notice or defective notice of the meeting, 
unless the shareholder at the beginning of the meeting objects to 
holding the meeting or transacting business at the meeting; 

(2) Waives objection to consideration of a particular matter at the meeting 
that is not within the purpose or purposes described in the meeting 
notice, unless the shareholder objects to considering the matter before 
it is voted upon. (1955, c. 13871, s. 1; 1989, c. 265, s. 1.) 


OFFICIAL COMMENT 


Section 7.06(a) permits any shareholder to 
waive any notice required by section 7.05 by a 
written waiver, signed by the shareholder and 
delivered to the corporation. A waiver is effec- 
tive even though it is signed at or after the time 
set for the meeting. 


1. INFORMAL WAIVER OF NOTICE 


A notice of shareholder meetings serves two 
principal purposes: (1) it advises shareholders 
of the date, time, and place of the annual or 
special meeting, and (2) in the case of a special 
meeting (or an annual meeting at which funda- 
mental changes may be made), it advises share- 
holders of the purposes of the meeting. If a 
shareholder attends a meeting, he has probably 


received some form of notice of the date, time, 
and place of the meeting whether from the 
corporation or from another source. As a result, 
section 7.06(b)(1) provides that attendance at a 
meeting constitutes waiver of any failure to 
receive the notice or defects in the statement of 
the date, time, and place of any meeting. De- 
fects waived by attendance for this purpose 
include a failure to send the notice altogether, 
delivery to the wrong address, a misstatement 
of the date, time, or place of the meeting, and a 
failure to notice the meeting within the time 
periods specified in section 7.05(a). If a share- 
holder believes that the defect in or failure of 
notice was in some way prejudicial, he may 
preserve his objection by stating at the begin- 
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ning of the meeting that he objects to holding 
the meeting or transacting any business. If this 
objection is made, the corporation may correct 
the defect by sending proper notice to the 
shareholders for a subsequent meeting or by 
obtaining written waivers of notice from all 
shareholders who did not receive the notice 
required by section 7.05. 

For purposes of this section, “attendance” at a 
meeting involves the presence of the share- 
holder in person or by proxy. A shareholder who 
attends a meeting solely for the purpose of 
objecting to the notice may be counted as 
present for purposes of determining whether a 
quorum is present. See the Official Comment to 
section 7.25. 

In the case of special meetings, or annual 
meetings at which fundamental corporate 
changes are considered, a second purpose of the 
notice is to tell shareholders what is to be 
considered at the meeting. An objection that a 
particular matter is not within the stated pur- 
poses of the meeting obviously cannot be raised 
until the matter is presented. Thus section 
7.06(b)(2) provides that a shareholder waives 
this kind of objection if he fails to object 
promptly after the matter is first presented. If 
this objection is made, the corporation may 
correct the defect by sending proper notice to 
the shareholders for a subsequent meeting or 
obtaining written waivers of notice from all 
shareholders. Of course, whether or not a spe- 
cific matter is within a stated purpose of a 
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meeting is ultimately a matter for judicial de- 
termination, typically in a suit to invalidate 
action taken at the meeting brought by a share- 
holder who was not present at the meeting or 
who was present at the meeting and preserved 
his objection under section 7.06(b). 

The purpose of both waiver rules in section 
7.06(b) is to require shareholders with techni- 
cal objections to holding the meeting or consid- 
ering a specific matter to raise them at the 
outset and not reserve them to be raised only if 
they are unhappy with the outcome of the 
meeting. The rules set forth in this section 
differ in some respects from the waiver rules for 
directors set forth in section 8.23 where a 
waiver is inferred if the director acquiesces in 
the action taken at a meeting even if he raised 
a technical objection to the notice of a meeting 
at the outset. 


2. WAIVER OF NOTICE WHERE FUNDAMENTAL CORPORATE 
ACTIONS ARE CONSIDERED 


Other sections of the Model Act require that 
shareholders who are not entitled to vote are 
entitled to notice of meetings at which certain 
fundamental corporate changes are to be con- 
sidered. See sections 10.03, 11.08, 12.02, and 
14,02. In order to obtain an effective waiver of 
notice for these meetings under this section, 
waivers must be obtained from the nonvoting 
shareholders who are entitled to notice as well 
as from the voting shareholders. 


NORTH CAROLINA COMMENTARY 


At the end of subdivision (b)(2), the more 
specific words “before it is voted upon” were 


§ 55-7-07. Record date. 


substituted for the Model Act’s language “when 
it is presented.” 


(a) The bylaws may fix or provide the manner of fixing the record date for 
one or more voting groups in order to determine the shareholders entitled to 
notice of a shareholders’ meeting, to demand a special meeting, to vote, or to 
take any other action. If the bylaws do not fix or provide for fixing a record date, 
a board of directors of the corporation may fix a future date as the record 

ate. 

(b) A record date fixed under this section may not be more than 70 days 
before the meeting or action requiring a determination of shareholders. 

(c) A determination of shareholders entitled to notice of or to vote at a 
shareholders’ meeting is effective for any adjournment of the meeting unless 
the board of directors fixes a new record date, which it must do if the meeting 
is adjourned to a date more than 120 days after the date fixed for the original 
meeting. 

(d) Ifa court orders a meeting adjourned to a date more than 120 days after 
the date fixed for the original meeting, it may provide that the original record 
date continues in effect or it may fix a new record date. (1955, c. 1871, s. 1; 
19738, c. 469, s. 45.1; 1989, c. 265, s. 1.) 
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OFFICIAL COMMENT 


Section 7.07 authorizes the board of directors to 
fix record dates for any action unless the bylaws 
themselves fix or provide for the fixing of a 
record date. A separate record date may be 
established for each voting group entitled to 
vote separately on a matter at a meeting, or a 
single record date may be established for all 
voting groups entitled to participate in the 
meeting. If neither the bylaws nor the board of 
directors fix a record date for a specific action, 
the section of this Act that deals with that 
action itself fixes the record date. For example, 
section 7.05(d), relating to giving notice of a 
meeting, provides that the record date for de- 
termining who is entitled to notice of a meeting 
Gif not fixed by the directors or the bylaws) is 
the close of business on the day before the date 
the corporation first gives notice to sharehold- 
ers of the meeting. 

A record date may not be fixed more than 70 


days before the meeting or action in question 
and may not be fixed retroactively. Once set, 
the same record date may be utilized for an 
adjournment of the meeting that reconvenes 
within 120 days after the date fixed for the 
original meeting or the board of directors may 
fix a new record date. If the adjourned meeting 
takes place more than 120 days after the date 
fixed for the original meeting, section 7.07(c) 
requires that a new record date be fixed. But if 
an adjournment is ordered by a court, section 
7.07(d) allows the court to provide that the 
original record date continues to be applicable 
or to fix a different date. In any event, if a 
different record date is or must be fixed under 
this section, section 7.05 requires that new 
notice be given to the persons who are share- 
holders as of the new record date, and section 
7.25 requires that a quorum be reestablished 
for that meeting. 


§§ 55-7-08 through 55-7-19: Reserved for future codification purposes. 
Part 2. Voting. 


§ 55-7-20. Shareholders’ list for meeting. 


(a) After fixing a record date for a meeting, a corporation shall prepare an 
alphabetical list of the names of all its shareholders who are entitled to notice 
of a shareholders’ meeting. The lst must be arranged by voting group (and 
within each voting group by class or series of shares) and show the address of 
and number of shares held by each shareholder. 

(b) The shareholders’ list must be available for inspection by any share- 
holder, beginning two business days after notice of the meeting is given for 
which the list was prepared and continuing through the meeting, at the 
corporation’s principal office or at a place identified in the meeting notice in the 
city where the meeting will be held. A shareholder, personally or by or with his 
representative, is entitled on written demand to inspect and, subject to the 
requirements of G.S. 55-16-02(c), to copy the list, during regular business 
hours and at his expense, during the period it is available for inspection. 

(c) The corporation shall make the shareholders’ list available at the 
meeting, and any shareholder, personally or by or with his representative, is 
entitled to inspect the list at any time during the meeting or any adjournment. 

(d) If the corporation refuses to allow a shareholder or his representative to 
inspect the shareholders’ list before or at the meeting (or copy the list as 
permitted by subsection (b)), the superior court of the county where a 
corporation’s principal office (or, if none in this State, its registered office) is 
located, on application of the shareholder, after notice is given to the corpora- 
tion, may summarily order the inspection or copying at the corporation’s 
expense and may postpone the meeting for which the list was prepared until 
the inspection or copying is complete. 

(e) Refusal or failure to prepare or make available the shareholders’ list does 
not affect the validity of action taken at the meeting. (1955, c. 1371, s. 1; 1989, 
CaO aecaligl D0 Ome Sh OL) 
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OFFICIAL COMMENT 


Section 7.20 requires the preparation of a list of 
shareholders entitled to notice of a meeting and 
requires that this list be made available on 
request to shareholders within two business 
days after the meeting notice is given. 

The list of shareholders is often referred to as 
the “voting list” and usually the list will include 
only the names of those shareholders entitled 
to vote at the meeting. The list, however, must 
also include the names and shareholdings of 
shareholders of nonvoting shares if they are 
entitled to notice of the meeting by reason of 
the nature of the actions proposed to be taken 
at the meeting. See section 7.05 and its Official 
Comment. 

Making the list of shareholders available 
before the meeting marks a change from the 
1969 version of the Model Act. Through this 
device, a shareholder may learn the identity of 
the owners of substantial blocks of shares or 
the owners of shares similarly situated and 
communicate with them to see if his concerns 
are shared and should be pursued. 


1. WHEN THE LIST MUST BE AVAILABLE 


The list must generally be available for inspec- 
tion two business days after notice of the meet- 
ing is given and continuously thereafter until 
the meeting occurs. If, however, notice of the 
meeting is waived by all the shareholders, the 
list need be available only at the meeting itself 
under section 7.20(c) unless one or more waiv- 
ers are conditioned upon receipt of the list. 


2. WHERE THE LIST MUST BE MAINTAINED 


Section 7.20(b) permits the list to be main- 
tained either at the corporation’s principal of- 
fice or at another location in the city in which 
the meeting is to be held, the precise location to 
be designated in the notice of meeting. If the 
corporation changes the location of its annual 
meeting, it thus may correspondingly change 
the location of the list of shareholders pursuant 
to this subsection. 

Section 7.20(c) also requires a copy of the 
shareholders’ list to be available at the meeting 
itself for inspection. This list may be used to 
determine attendance, the presence or absence 
of a quorum, and the right to vote. 


3. THE FORM IN WHICH THE LIST IS MAINTAINED 


Section 7.20 does not require the list of share- 
holders to be in any particular form. It may be 
maintained, for example, in electronic form. If 
the list is maintained in other than written 
form, however, suitable equipment must be 
provided so that a comprehensible list may be 
inspected by a shareholder as permitted by this 
section. 


4, CONSEQUENCES OF FAILING TO PREPARE THE LIST OR 
REFUSAL TO MAKE IT AVAILABLE 


Section 7.20 creates a corporate obligation 
rather than an obligation imposed upon a cor- 
porate officer. If the corporation fails to prepare 
the list or refuses to permit a shareholder to 
inspect it, either before the meeting as required 
by section 7.20(b) or at the meeting itself as 
required by section 7.20(c), a shareholder may 
apply to the appropriate court under section 
7.20(d) for a summary order permitting inspec- 
tion of the list; the court may further order the 
meeting to be postponed for a reasonable time. 
If the court orders a copy of the tist to be 
provided to the shareholders, the copying is at 
the corporation’s expense; if the corporation 
produces the list voluntarily pursuant to sec- 
tion 7.20(b) or (c), any inspection and copying 
are at the shareholder’s expense. 

This judicial remedy is the only sanction for 
violation of section 7.20 since section 7.20(e) 
provides that the failure to prepare, maintain, 
or produce the list does not affect the validity of 
any action taken at the meeting. 


5. THE RIGHT TO OBTAIN A COPY OF THE LIST 


Section 7.20(b) permits shareholders to “in- 
spect” the list without limitation, but permits 
the shareholder to “copy” the list only if the 
shareholder complies with the requirement of 
section 16.02(c), that the demand be “made in 
good faith and for a proper purpose.” The right 
to copy the list includes, if reasonable, the right 
to receive a copy of the list upon payment of a 
reasonable charge. See sections 16.03(b) and 
(c). The distinction between “inspection” and 
“copying” set forth in section 7.20(b) reflects an 
accommodation between competing consider- 
ations of permitting shareholders access to the 
list before a meeting and possible misuse of the 
list. 


6. RELATIONSHIP TO RIGHT TO INSPECT CORPORATE 
RECORDS GENERALLY 


Section 7.20 creates a right of shareholders to 
inspect a list of shareholders in advance of and 
at a meeting that is independent of the rights of 
shareholders to inspect corporate records under 
chapter 16A. A shareholder may obtain the 
right to inspect the list of shareholders as 
provided in chapter 16A without regard to the 
provisions relating to the pendency of a meet- 
ing in section 7.20, and similarly the limita- 
tions of chapter 16A are not applicable to the 
right of inspection created by section 7.20 ex- 
cept to the extent the shareholder seeks to copy 
the list in advance of the meeting. 

The right to inspect under chapter 16A is also 
broader in the sense that in some circum- 
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stances the shareholder may be entitled to 
receive copies of the documents he may inspect. 
See section 16.03. 
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NORTH CAROLINA COMMENTARY 


An “or” was inserted in the second sentence 
of subsection (b) following the word “sharehold- 
ers” in order to clarify that the disjunctive is 
either the shareholder or his agent or attorney. 


Subsection (d) was modified from the Model Act 
to make it clear that notice must be given to the 
corporation before a court enters a summary 
order. 


CASE NOTES 


Editor’s Note. — The case below was de- 
cided under the Business Corporation Act 
adopted in 19585. 

As to applicability of former section re- 


lating to shareholders’ voting list to build- 
ing and loan associations, see White v. 
Smith, 256 N.C. 218, 123 S.E.2d 628 (1962). 


§ 55-7-21. Voting entitlement of shares. 


(a) Except as provided in subsections (b) and (c) or unless the articles of 
incorporation provide otherwise, each outstanding share, regardless of class, is 
entitled to one vote on each matter voted on at a shareholders’ meeting. 

(b) Absent special circumstances, the shares of a corporation are not 
entitled to vote if they are owned, directly or indirectly, by a second corpora- 
tion, domestic or foreign, and the first corporation owns, directly or indirectly, 
a majority of the shares entitled to vote for directors of the second corporation. 

(c) Subsection (b) does not limit the power of a corporation to vote any 
shares, including its own shares, held by it in a fiduciary capacity. 

(d) Redeemable shares are not entitled to vote after notice of redemption is 
given to the holders and a sum sufficient to redeem the shares has been 
deposited with a bank, trust company, or other financial institution under an 
irrevocable obligation to pay the holders the redemption price on surrender of 
the shares. (Rev., ss. 1183, 1184; 1907, c. 457, s. 1; 1909, c. 827, s. 1; C.S., s. 
1173; 1945, c. 635; G.S., s. 55-110; 1951, c. 265, s. 2; 1953, c. 722; 1955, c. 1371, 
8.413 1959} 6! 7683) 621316;'s;'23;/1963, ¢:/1065; 1969". 7517 ssi134' Sd: 1985 )c: 
419; 1985 (Reg. Sess., 1986), c. 801, s. 45; 1989, c. 265, s. 1.) 


OFFICIAL COMMENT 


Section 7.21 deals with the entitlement of 
shareholders to vote, while section 7.22 deals 
with voting by proxy and section 7.24 estab- 
lishes rules for the corporation’s acceptance or 
rejection of proxy votes. 


1. VoTING POWER OF SHARES 


Section 7.2(a) provides that each outstanding 
share, regardless of class, is entitled to one vote 
per share unless otherwise provided in the 
articles of incorporation. See section 6.01 and 
its Official Comment. The articles of incorpora- 
tion may provide for multiple or fractional 
votes per share, and may provide that some 
classes of shares are nonvoting on some or all 
matters, or that some classes have multiple or 
fractional votes per share while other classes 
have a single vote per share or different multi- 


ple or fractional votes per share, or that some 
classes constitute one or more separate voting 
groups and are entitled to vote separately on 
the matter. 

The articles of incorporation may also autho- 
rize the board of directors to create classes or 
series of shares with preferential rights, which 
may be voting or nonvoting in whole or in part. 
See section 6.02 and its Official Comment. 

Fractional or multiple votes per share, or 
nonvoting shares, are often used in the plan- 
ning of business ventures, particularly closely 
held ventures, when the contributions of par- 
ticipants vary in kind or quality. It is possible 
through these devices, for example, to give 
persons with relatively small financial contri- 
butions a relatively large voting power within 
the corporation. 

The power to vary or condition voting power 
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is also often used to give increased protection to 
financial interests in the corporation. It is cus- 
tomary, for example, to make classes of shares 
with preferential rights nonvoting, but the 
power to vote may be granted to those classes if 
distributions are omitted for a specified period. 
This conditional right to vote may permit the 
class of shares with preferential rights to vote 
separately as a voting group to elect one or 
more directors or to vote with the shares having 
general voting rights in the election of the 
directors. 

In order to reflect the possibility that shares 
may have multiple or fractional votes per 
share, all provisions relating to quorums, vot- 
ing, and similar matters in the Model Act are 
phrased in terms of “votes” rather than 
“shares.” 


2. VoTING POWER OF NONSHAREHOLDERS 


Under the last sentence of section 7.21(a), the 
power to vote cannot be granted generally to 
nonshareholders. The statutes of some states 
permit bondholders to be given the power to 
vote under certain specified circumstances; this 
option is not available under the Model Act. But 
creditors may in effect be given the power to 
vote, e.g., by creating a special class of redeem- 
able voting shares for them, by creating a 
voting trust at the time the credit is extended 
with power in the creditors to name the voting 
trustees, by registering the shares in the name 
of the creditors as pledgees with power to vote, 
or by granting the creditors a revocable or 
irrevocable proxy to vote some or all of the 
outstanding shares. See the Official Comment 
to section 7.22. 


3. CIRCULAR HOLDINGS 


Section 7.21(b) prohibits the voting of shares 
held by a domestic or foreign corporation that is 
itself a majority-owned subsidiary of the corpo- 
ration issuing the shares. The purpose of this 
prohibition is to prevent management from 
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using a corporate investment to perpetuate 
itself in power. Similar public policy consider- 
ations may be present in situations where the 
issuing corporation owns a large but not a 
majority interest in the corporation voting the 
shares. The inclusion of section 7.21(b) is not 
intended to affect the possible application of 
common law principles that may invalidate 
circular holding situations not within its literal 
prohibition. As to the possible existence of these 
common law principles, see, e.g., Cleveland 
Trust Co. v. Eaton, 11 Ohio Misc. 151, 229 
N.E.2d 850 (1967), rev’d on the basis of statu- 
tory amendment, 20 Ohio St.2d 129, 256 
N.E.2d 198 (1970). The phrase “absent special 
circumstances” is included to enable a court to 
permit the voting of shares where it deems that 
the purpose of the section is not violated. 


4, SHARES HELD IN A FIDUCIARY CAPACITY 


Section 7.21(c) makes the prohibition against 
voting of circularly-owned shares of section 
7.21(b) inapplicable to shares held in a fidu- 
ciary capacity. Compare DEL. GEN. CORP. 
LAW § 160(c). The Ohio statute involved in the 
Eaton case authorized a bank to vote its own 
shares that were held by it in a fiduciary 
capacity. A state may grant or prohibit such 
voting by another statute; section 7.21(c) pro- 
vides only that such voting is not prohibited by 
the Model Act. 


5. REDEEMABLE SHARES 


Redeemable shares are often redeemed in con- 
nection with a transaction such as a merger or 
the issuance of a new senior class of shares that 
requires shareholder approval. Section 7.21(d) 
avoids subjecting a transacting to approval by a 
class of redeemable shares that will be re- 
deemed as a result of the transaction if ade- 
quate provision has been made to ensure that 
the holders of the redeemable shares will in fact 
receive the amount payable to them on redemp- 
tion. 


NORTH CAROLINA COMMENTARY 


The last sentence of subsection 7.21(a) of the 
Model Act, which specifies that only shares are 
entitled to vote, was omitted because G.S. 55- 
7-21.1 permits a corporation to provide to hold- 
ers of debt securities the right to vote in certain 


Legal Periodicals. — For article on the 
evolution of corporate combination law, see 78 


circumstances. Subsection (d) was modified by 
substituting “given” for the Model Act’s word 
“mailed” in order to make the provision consis- 
tent with the definition of “notice” in G.S. 
55-1-41. 


N.C.L. Rev. 687 (1998). 
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CASE NOTES 
Editor’s Note. — The cases below were de- When Trustee May Vote. — See Haywood 
cided under the Business Corporation Act  v. Wright, 152 N.C. 421, 67 S.E. 982 (1910). 
adopted in 1955 or under prior law. Vote of One Trustee as Act of All Trust- 


Agreement Depriving Stockholders of ees. — The vote of one trustee ordinarily is the 
Right to Vote. — See Harvey v. Linville Imp. act of all the trustees where the trust owns 
Co., 118 N.C. 6938, 24 S.E. 489 (1896); Sheppard shares of corporate stock. Fulk & Needham, 
v. Rockingham Power Co., 150 N.C. 776,64S.E. Inc. v. United States, 411 F.2d 1403 (4th Cir. 
894 (1909). 1969). 


§ 55-7-21.1. Rights of holders of debt securities. 


In addition to any rights otherwise lawfully conferred, the articles of 
incorporation of the corporation may confer upon the holders of any bonds, 
debentures or other debt obligations issued or to be issued by the corporation 
any one or more of the following powers and rights upon such terms and 
conditions as may be prescribed in the articles of incorporation: 

(1) The power to vote on any matter either in conjunction with or to the 
full or partial exclusion of its shareholders, notwithstanding G.S. 
55-6-01(c)(1), and in determination of votes and voting groups, the 
holders of such debt obligations shall be treated as shareholders; 

(2) The right to inspect the corporate books and records; 

(3) Any other rights concerning the corporation which its shareholders 
have or may have. 

Any such power or right shall not be diminished, as to bonds, debentures or 
other obligations then outstanding, except by an amendment of the articles of 
incorporation approved by the vote or written consent of the holders of a 
majority in principal amount thereof or such larger percentage as may be 
specified in the articles of incorporation. (1969, c. 751, s. 19; 1989, c. 265, s. 1; 
1989 (Reg. Sess., 1990), c. 1024, s. 12.10; 1991, c. 645, s. 5.) 


NORTH CAROLINA COMMENTARY 


This section, which does not appear in the of debt securities the right to vote and to 
Model Act, was added to bring forward the _ exercise other rights of shareholders in certain 
provisions of former G.S. 55-44.1(1), which en- _ circumstances. 
abled a corporation to confer upon the holders 


§ 55-7-22. Proxies. 


(a) A shareholder may vote his shares in person or by proxy. 

(b) Ashareholder may appoint one or more proxies to vote or otherwise act 
for him by signing an appointment form, either personally or by his attorney- 
in-fact. A photocopy, telegram, cablegram, facsimile transmission, or equiva- 
lent reproduction of a writing appointing one or more proxies, shall be deemed 
a valid appointment form within the meaning of this section. In addition, if and 
to the extent permitted by the corporation, a shareholder may appoint one or 
more proxies (i) by an electronic mail message or other form of electronic, wire, 
or wireless communication that provides a written statement appearing to 
have been sent by the shareholder, or (ii) in the case of a public corporation, by 
any kind of electronic or telephonic transmission, even if not accompanied by 
written communication, under circumstances or together with information 
from which the corporation can reasonably assume that the appointment was 
made or authorized by the shareholder. : 

(c) An appointment of a proxy is effective when received by the secretary or 
other officer or agent authorized to tabulate votes. An appointment is valid for 
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11 months unless a different period is expressly provided in the appointment 
form. 

(d) An appointment of a proxy is revocable by the shareholder unless the 
appointment form conspicuously states that it is irrevocable and the appoint- 
ment is coupled with an interest. Appointments coupled with an interest 
include the appointment of: 

(1) A pledgee; 

(2) A person who purchased or agreed to purchase the shares; 

(3) A creditor of the corporation who extended it credit under terms 
requiring the appointment; 

(4) An employee of the corporation whose employment contract requires 
the appointment; or 

(5) A party to a voting agreement created under G.S. 55-7-31. 

(e) The death or incapacity of the shareholder appointing a proxy does not 
affect the right of the corporation to accept the proxy’s authority unless notice 
of the death or incapacity is received by the secretary or other officer or agent 
authorized to tabulate votes before the proxy exercises his authority under the 
appointment. 

(f) An appointment made irrevocable under subsection (d) shall be revocable 
when the interest with which it is coupled is extinguished. 

(g) A transferee for value of shares subject to an irrevocable appointment 
may revoke the appointment if he did not know of its existence when he 
acquired the shares and the existence of the irrevocable appointment was not 
noted conspicuously on the certificate representing the shares or on the 
information statement for shares without certificates. 

(h) Subject to G.S. 55-7-24 and to any express limitation on the proxy’s 
authority appearing on the face of the appointment form, a corporation is 
entitled to accept the proxy’s vote or other action as that of the shareholder 
making the appointment. (1955, c. 1371, s. 1; 1959, c. 1816, s. 24; 1978, c. 469, 
ss/ 23-25; 1989; c. 265,'s. 1; 1999-138, s. 1.) 


OFFICIAL COMMENT 


Section 7.22 provides that shareholders may 
vote in person or by proxy and establishes the 
basic rules for appointing a proxy. As business 
organizations have increased in size and com- 
plexity, the number of shareholders has also 
increased. As a result, proxy voting is an essen- 
tial step in the governance of many corpora- 
tions. 


1. NOMENCLATURE 


The word “proxy” is often used ambiguously, 
sometimes referring to the grant of authority to 
vote, sometimes to the document granting the 
authority, and sometimes to the person to 
whom the authority is granted. In the revised 
Model Act the word “proxy” is used only in the 
last sense; the term “appointment form” is used 
to describe the document appointing the proxy; 
and the word “appointment” is used to describe 
the grant of authority to vote. 


2. APPOINTMENT OF PROXY 


A shareholder may appoint a proxy to vote for 
him simply by signing an appointment form, 
either personally or by his attorney-in-fact. The 


appointment is effective when it is received by 
the secretary or other officer or agent autho- 
rized to receive and tabulate votes. The proxy 
has the same power to vote as that possessed by 
the shareholder, unless the appointment form 
contains an express limitation on the power to 
vote or direction as to how to vote the shares on 
a particular matter, in which event the corpo- 
ration must tabulate the votes in a manner 
consistent with that limitation or direction. See 
section 7.22(h). 


3. DURATION OF PROXY 


An appointment form that contains no expira- 
tion date is valid for 11 months. See section 
7.22(c). This ensures that in the normal course 
a new appointment will be solicited at least 
once every 12 months. But an appointment 
form may validly specify a longer period if the 
parties agree. 

The appointment of a proxy is essentially the 
appointment of an agent and is revocable in 
accordance with the principles of agency law 
unless it is “coupled with an interest.” See 
section 7.22(d). Thus, an appointment may be 
revoked either expressly or by implication, as 
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when a shareholder later executes a second 
appointment form inconsistent with an earlier 
one, or attends the meeting in person and seeks 
to vote on his own behalf. The revised Model 
Act does not attempt to codify these common 
law principles of agency law. 

While death or incapacity of the appointing 
shareholder revokes an agency appointment 
under common law principles, section 7.22(e) 
modifies the common law rule to provide that 
the corporation may accept the vote of the 
proxy until the appropriate corporate officer or 
agent receives notice of the shareholder’s death 
or incapacity. In view of the widespread dis- 
persal of shareholders in many corporations, it 
is not feasible for the corporation to learn of 
these events independently of notice. On the 
other hand, section 7.22(e) does not affect the 
validity of the proxy appointment or its manner 
of exercise as between the proxy and the per- 
sonal representatives of the decedent or incom- 
petent. That relationship is governed by the 
law of agency independent of the Model Act. 


4. IRREVOCABLE PROXIES 


Section 7.22(d) deals with the irrevocable ap- 
pointment of a proxy. The general test adopted 
is the common law test that all appointments 
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are revocable unless “coupled with an interest.” 
But section 7.22(d) provides considerable cer- 
tainty since it describes several accepted forms 
of relationship as examples of “proxies coupled 
with an interest.” These examples are not ex- 
haustive and other arrangements may also be 
held to be “coupled with an interest.” See Com- 
ment, “The Irrevocable Proxy and Voting Con- 
trol of Small Business Corporations,” 98 U. PA. 
L. REV. 401, 405-7 (1950); see generally I 
RESTATEMENT OF AGENCY (SECOND) 
§ 138 (1958). 

Section 7.22(f) provides that an irrevocable 
proxy is revoked when the interest with which 
it was coupled is extinguished — for example, 
by repayment of the loan or release of the 
pledge. 

A transferee for value of shares that are 
subject to an irrevocable appointment takes 
free of the appointment if (1) he did not know of 
the existence of the appointment and (2) the 
existence of the irrevocable appointment was 
not noted conspicuously on the certificate or 
information statement. See section 7.22(g). Un- 
der this subsection, both the appointment and 
the irrevocable nature of the appointment must 
conspicuously appear on the certificate. 


NORTH CAROLINA COMMENTARY 


The second sentence of subsection (b), which 
was contained in substance in former G.S. 
55-68, was added to the Model Act’s provisions 
to broaden the permissible forms of proxies. 
The use of a variety of methods of modern 
communication to transmit a proxy is espe- 
cially useful for public corporations. 

The Model Act was modified in the second 
sentence of subsection (c) by changing “longer” 
to “different” to permit proxy appointments for 
less than 11 months. 

The Model Act was modified in subsection (f) 


Effect of Amendments. — Session Laws 
1999-138, s. 1, effective October 1, 1999, in 
subsection (b), substituted “one or more prox- 
ies” for “a proxy” in the first sentence, substi- 
tuted “photocopy, telegram, cablegram, facsim- 
ile transmission” for “telegram, telex, facsimile 
or other form of wire or wireless communica- 
tion appearing to have been transmitted by a 
shareholder, or a photocopy” in the second sen- 


to provide that an irrevocable proxy appoint- 
ment is revocable (but not automatically re- 
voked) when the interest with which it is cou- 
pled is extinguished. The drafters concluded 
that the automatic revocation in the Model Act 
could create reliance problems for third parties. 

Former G.S. 55-68(b) provided that no proxy 
was valid for more than 10 years from the date 
of its execution unless it was renewed or ex- 
tended for an additional period of not more 
than 10 years. This limitation was not brought 
forward. 


tence, and added the third sentence. 

Legal Periodicals. — For comment on the 
proxy system in the corporate electoral process, 
see 60 N.C.L. Rey. 145 (1981). 

For article, “Should Corporate Statutes Pro- 
viding Special Protection for Directors Be Lim- 
ited to Publicly Traded Corporations?,” see 24 
Wake Forest L. Rev. 79 (1989). 


CASE NOTES 


Editor’s Note. — The case below was de- 
cided under prior law. 
Assignment Reserving Possession and 


Right to Dividends. — A written agreement 
assigning stock in a corporation with authority 
to vote, reserving to the assignors who retain 
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possession the right to all dividends, amounts 
only to a proxy. Bridgers v. Staton, 150 N.C. 
216, 63 S.E. 892 (1909). 
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§ 55-7-23. Shares held by nominees. 


(a) Acorporation may establish a procedure by which the beneficial owner of 
shares that are registered in the name of a nominee is recognized by the 
corporation as a shareholder. The extent of this recognition may be determined 


in the procedure. 
(b) The procedure may set forth: 


(1) The types of nominees to which it applies; 
(2) The rights or privileges that the corporation recognizes in a beneficial 


owner; 


(3) The manner in which the procedure is selected by the nominee; 

(4) The information that must be provided when the procedure is selected; 
(5) The period for which selection of the procedure is effective; and 

(6) Other aspects of the rights and duties created. (1989, c. 265, s. 1.) 


OFFICIAL COMMENT 


Traditionally, a corporation recognizes only the 
registered owner as the owner of shares. In- 
deed, section 1.40 defines “shareholder” basi- 
cally as the registered owner of shares. But it 
has become a common practice for persons 
purchasing shares to have them registered in 
the “street name” of a broker-dealer or other 
financial institution, principally to facilitate 
transfer by eliminating the need for the bene- 
ficial owner’s signature and delivery. In addi- 
tion, in order to avoid the burdens of processing 
securities transfers, which caused a crisis in 
the securities industry in the late 1960s, a 
system of securities depositories (defined as 
“clearing corporations” in section 8-102(3) of 
the UNIFORM COMMERCIAL CODE) has 
been developed. In this system, financial insti- 
tutions deposit securities with the depository, 
which becomes the registered owner of the 
shares. Transfers between depositories are 
then accomplished by book entry of the depos- 
itory. As a result, there may be two entities 
interposed between the corporation and the 
beneficial owner with the depository being the 
registered owner for the account of the broker- 
age firm that in turn holds the shares for the 
account of the beneficial owner. 

The purpose of section 7.23 is to facilitate 
direct communication between the corporation 
and the beneficial owner by authorizing the 
corporation to create a procedure for bypassing 
both the registered owner and intermediate 
brokerage firms. The adoption of this procedure 
is discretionary with each corporation and af- 
firmative action by the corporation is necessary 
to accomplish it. The procedure is also discre- 
tionary with the shareholder, who must elect to 
follow the applicable procedure prescribed by 
the corporation. The shareholder retains all of 
his rights except those granted to the beneficial 
owner. 


The corporation may limit or qualify the 
procedure as it deems appropriate. For exam- 
ple, the corporation may: 

(1) limit the procedure to certain classes of 
shareholders, such as depositories, broker- 
dealers and banks, or their nominees, or 
make the procedure available to all share- 
holders; 

(2) permit a shareholder to adopt the proce- 
dure with respect to some but not all of the 
shares registered in his name (and in that 
case he continues to be treated as the share- 
holder with respect to the balance); 

(3) specify the purpose or purposes for which 
the certification is effective, e.g., for giving 
notice of, and voting at, shareholders’ meet- 
ings, for the distribution of proxy statements 
and annual reports, or for payment of cash 
dividends; 

(4) specify the form of the certification, e.g., a 
written list, computer tape, or some other 
form of compatible input; 

(5) specify the type of information that must be 
provided, e.g., the name and address of the 
beneficial owner, his taxpayer identification 
number, and the number of shares registered 
directly in his name; 

(6) establish deadlines for receipt of the certi- 
fications after the establishment of a record 
date so that the corporation may schedule its 
mailings; 

(7) provide that a new certification is required 
following each record date or that a certifica- 
tion as of a certain date may continue until 
changed by the certifying shareholder. 

This listing is illustrative and not exhaus- 
tive. It is expected that experimentation with 
various devices under this section may reveal 
other areas which the corporation’s plan should 
address. 
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The definition of “shareholder” in section 1.40 
includes beneficial owners to the extent they 


obtain the rights of shareholders pursuant to 
the procedure authorized by this section. 


§ 55-7-24. Corporation’s acceptance of votes. 


(a) If the name signed on a vote, consent, waiver, or proxy appointment 
corresponds to the name of a shareholder, the corporation if acting in good faith 
is entitled to accept the vote, consent, waiver, or proxy appointment and give 
it effect as the act of the shareholder. 

(b) Ifthe name signed on a vote, consent, waiver, or proxy appointment does 
not correspond to the name of its shareholder, the corporation if acting in good 
faith is nevertheless entitled to accept the vote, consent, waiver, or proxy 
appointment and give it effect as the act of the shareholder if: 

(1) The shareholder is an entity and the name signed purports to be that 
of an officer or agent of the entity; 

(2) The name signed purports to be that of an administrator, executor, 
guardian, or conservator representing the shareholder and, if the 
corporation requests, evidence of fiduciary status acceptable to the 
corporation has been presented with respect to the vote, consent, 
waiver, or proxy appointment; 

(3) The name signed purports to be that of a receiver or trustee in 
bankruptcy of the shareholder and, if the corporation requests, 
evidence of its status acceptable to the corporation has been presented 
with respect to the vote, consent, waiver, or proxy appointment; 

(4) The name signed purports to be that of a beneficial owner or attorney- 
in-fact of the shareholder and, if the corporation requests, evidence 
acceptable to the corporation of the signatory’s authority to sign for 
the shareholder has been presented with respect to the vote, consent, 
waiver, or proxy appointment; 

(5) Two or more persons are the shareholder as co-tenants or fiduciaries 
and the name signed purports to be the name of at least one of the 
co-owners and the person signing appears to be acting on behalf of all 
the co-owners. 

(c) The corporation is entitled to reject a vote, consent, waiver, or proxy 
appointment if the secretary or other officer or agent authorized to tabulate 
votes, acting in good faith, has reasonable basis for doubt about the validity of 
the signature on it or about the signatory’s authority to sign for the share- 
holder. 

(d) The corporation and its officer or agent who accepts or rejects a vote, 
consent, waiver, or proxy appointment in good faith and in accordance with the 
standards of this section are not liable in damages to the shareholder for the 
consequences of the acceptance or rejection. 

(e) Corporate action based on the acceptance or rejection of a vote, consent, 
waiver, or proxy appointment under this section is valid unless a court of 
competent jurisdiction determines otherwise. (1901, c. 2, ss. 42, 43; c. 474, ss. 
Is2y Reve s6z, 1185; LIB6,h1842-025.0s. 11 74eGiso'ss55-1115 1055; c°4374 2s) 1; 
1957.09 1039301959 nce 3165 s.365i989, ¢: 265; 's.°1.) 


OFFICIAL COMMENT 


Corporations are often asked to accept written 
instrument as evidence of action by a share- 
holder. These instruments usually involve ap- 
pointment forms for a proxy to vote the shares, 
but may also include waivers of notice, consents 
to action without a meeting, requests for a 
special meeting of shareholders, and similar 


instruments involving action by the sharehold- 
ers. Usually the corporation or its officers will 
have no personal knowledge of the circum- 
stances under which the instrument was exe- 
cuted and no way of verifying whether the 
signature on the instrument is in fact the 
signature of the shareholder. This problem is 
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particularly acute in large corporations with 
thousands of shareholders. 

Section 7.24 establishes general rules per- 
mitting the corporation and its officers or 
agents to accept these instruments if they ap- 
pear to be executed by the shareholder or by a 
person who has authority to execute the instru- 
ment for the shareholder and they are accom- 
panied by whatever authenticating evidence 
the corporation reasonably requests. The rules 
set forth in this section are not exclusive and 
may be supplemented by additional rules es- 
tablished by the corporation pursuant to sec- 
tion 2.06(b). Section 7.24(a) authorizes accep- 
tance of an instrument if the name appearing 
on the instrument “corresponds” to the name of 
the shareholder, while section 7.24(b) permits 
the acceptance of an instrument executed by a 
person other than the shareholder if there is a 
designation or evidence of the capacity of the 
person executing the instrument that indicates 
the act of the person is the act of the share- 
holder. On the other hand, section 7.24(c) per- 
mits rejection of an instrument if the officer or 
agent tabulating votes has a “reasonable basis 
for doubt” about the validity of the signature or 
about the authority of the person acting on 
behalf of the shareholder. These principles are 
described in greater detail! below. 

The purpose of section 7.24 is to protect the 
corporation and its officers or agents from lia- 
bility for damages to the shareholder if action is 
taken in accordance with the section. Thus 
section 7.24(d) provides that there is no liability 
to the shareholder if the corporation’s officer or 
agent, acting in good faith, accepts an instru- 
ment that meets the requirements of section 
7.24(a) or (b), even if it turns out that the 
execution was invalid or unauthorized; simi- 
larly, no liability exists if the officer or agent, 
again acting in good faith, rejects an instru- 
ment because of a “reasonable basis for doubt,” 
even though it turns out that the instrument 
was properly executed by the shareholder. But 
section 7.24 does not address the question 
whether an action was properly or improperly 
taken or approved, and section 7.24(e) makes 
clear that the validity or invalidity of corporate 
action is ultimately a matter for judicial reso- 
lution through review of the results of an elec- 
tion in a suit to enjoin or compel corporate 
action. It is contemplated that any such suit 
will be brought promptly, typically before the 
corporate action is consummated or the corpo- 
ration’s position otherwise changes in reliance 
on the vote, and that any suit that is not 
brought promptly under the circumstances 
would normally be barred because of laches. 

Similarly, section 7.24 does not address the 
liability of the proxy to the shareholder for 
exercising authority beyond that granted to 
him or for disobeying instructions. These mat- 


ART. 7. SHAREHOLDERS 


§55-7-24 


ters are governed by the law of agency and not 
by section 7.24. 

The American Society of Corporate Secretar- 
ies has established principles for the accep- 
tance of proxy appointments in routine elec- 
tions in which there is no proxy contest. Many 
of the examples of the application of section 
7.24 set forth below are based on these princi- 
ples. 


1. EXAMPLES OF EXECUTIONS “CORRESPONDING WITH” 
THE NAME OF THE SHAREHOLDER 


a. Assuming that shares are registered in the 
name of an individual, an instrument may be 
accepted as corresponding to the name of the 
shareholder: 

(1) Whether executed in 
ballpoint, crayon, etc. 

(2) Regardless of where the signature ap- 
pears on the instrument (whether or not in 
the space provided), if there is no reason to 
doubt the intent to execute. 

(3) Whether the name is handwritten, 
handprinted, or rubberstamped in facsim- 
ile-signature or printed form. 

(4) Whether there are deviations between 
the registered name and the signature, 
provided that the deviations are not incon- 
sistent with the registered name. For ex- 
ample, if the shares are registered in the 
name of “John F. Smith,” the following are 
acceptable: “J. Foster Smith,” “J. Smith,” 
“J.F. Smith,” “J.F.S.,” “J.S.,” “John F.,” and 
even simply “Smith.” Similarly, if “John 
Smith” is the name of the shareholder, 
“John F. Smith” and “J. Foster Smith” are 
also acceptable. 

(5) If marked by an “X” and witnessed by one 
other person. 

(6) If not executed at all, a signed letter or 
telegram from the shareholder states that 
he has signed the instrument or approves 
of the action taken by the instrument. 

(7) The signature is illegible, unless it can- 
not reasonably be considered to be the 
signature of the shareholder. For example, 
if shares are registered in the name of 
“John F. Smith,” the signature is not ac- 
ceptable if the first letter of the signature is 
clearly an “M” or the first word is “Mark.” 

b. If the shares are registered in the maiden 
name of a woman, e.g., Mary Smith, and the 
instrument is executed: 

(1) In her married name, clearly indicated as 
such, e.g., “Mary Smith Jones (formerly 
Mary Smith)” or “Mary Smith (now Mrs. 
Mary Smith Jones).” 

(2) In her married name or in a form that 
implies her married status, e.g., “Mary 
Smith Anderson,” “Mrs. Mary S. Ander- 
son,” “Mrs. Mary Smith Anderson,” or 
“Mrs. Mary Anderson.” 
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c. If the shares are registered in the name 
“Peter Smith, Sr.” but the designation “Sr.” is 
omitted, e.g., “Peter Smith.” The execution 
“Peter Smith, Jr.,” however, does not corre- 
spond with the shareholder. 


2. EXAMPLES OF EXECUTIONS THAT “INDICATE THE CA- 
PACITY OF THE PERSON SIGNING 


In all the following instances, the corporation 
may request additional evidence of authority 
but is not required to do so; officers and agents 
are protected from liability if they routinely 
accept the instrument without requiring addi- 
tional evidence. 

a. Assuming that the shares are registered in 
the name of a partnership, e.g., “Smith 
Bros.,” an instrument may be accepted if 
executed either in the form “Smith Bros. by 
John Able, Partner” or simply “Smith Bros.” 

b. Assuming that the shares are registered in 
the name of a corporation, e.g., “Smith Cor- 
poration,” an instrument may be accepted if 
executed in the name of the corporation, by 
an officer or agent designated as holding a 
responsible position, by a person with a sur- 
name similar to the corporate name, or sim- 
ply in the name of the corporation, e.g., 
“Smith Corporation by John Able, President,” 
“Smith Corporation by Peter Apt, Agent,” 
“Smith Corporation by John Smith,” or 
“Smith Corporation.” 

c. Assuming that the shares are registered in 
the name of an individual who is deceased, 
incompetent, a minor, in bankruptcy, or in 
receivership, an instrument may be accepted 
if it is executed by an executor, administra- 
tor, guardian, receiver, or trustee who signs 
as such. Shares registered in the name of a 
minor may be voted by a parent of the share- 
holder if he is identified as such, e.g., “Ralph 
Able by John Able, Father.” 

d. Assuming that the shares are registered in 
the name of an individual, an instrument 
may be accepted if it is executed by another 
individual who indicates (1) that he is sign- 
ing as an agent or attorney-in-fact for the 
shareholder (see section 7.22); (2) that he has 
a close family or other relationship with the 
shareholder from which authority can be 
inferred; or (3) that he is the beneficial owner 
of shares, a pledgee of the shares, or a donee 
of the shares. For example: if shares are 
registered in the name of “Peter Jones,” “Ed 
Smith, Agent,” “Paul Smith, Son,” “Mary 
Smith Jones, Wife,” “Emelia Able, Attorney,” 
“Arthur Peters, Private Secretary,” “Paul 
Jones, Trustee under Deed of Trust dated 
April 1, 1980,” or “Mary Smith, Donee,” are 
all acceptable absent some indication that 
the execution was unauthorized. 

e. Assuming that the shares are registered in 
the names of two or more persons — as joint 
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tenants or tenants in common, executors or 
administrators, guardians or conservators, a 
committee for an incompetent, or trustees — 
an instrument may be accepted if signed by 
or on behalf of fewer than all the persons 
named. This conclusion proceeds on the as- 
sumption that the signer or signers have 
authority to act for the others and there is 
nothing on the face of the instrument that 
rebuts this assumption. 


3. EXAMPLES OF “REASONABLE BASIS FOR DOUBT” 


The phrase “reasonable basis for doubt” about 
the validity of a signature or about the signer’s 
authority creates an objective standard for the 
exercise of the authority granted by section 
7.24(c) to reject proffered instruments. In the 
absence of a proxy fight or a seriously contested 
issue, instruments should be rejected only if 
there seems to be no basis for finding the 
execution regular on its face. In a proxy fight or 
other contested issue, the possibility of illegal 
or unauthorized execution is greatly increased, 
and a more cautious attitude should therefore 
be adopted. The following are examples in 
which a “reasonable basis for doubt” could be 
found to exist: 

a. The shares are registered in the name of 
“John F. Smith” and the instrument is exe- 
cuted by “Joseph F. Smith” or by “Frank W. 
Smith.” 

b. The shares are registered in the name of 
“Ellen Smith, a Minor” or “John Smith, Cus- 
todian for Ellen Smith, a Minor,” and the 
instrument is executed by “Ellen Smith.” 
There is no “reasonable basis for doubt,” 
however, if the instrument is accompanied by 
evidence satisfactory to the corporation that 
the shareholder is no longer a minor. 

. A proxy appointment is received that is reg- 
ular on its face, and the secretary or other 
corporate officer or agent receives a tele- 
phone call from a person who identifies him- 
self as the shareholder and says either that 
he wishes to revoke the appointment or that 
he did not authorize its original execution. 

d. Shares are registered in the name of two or 
more persons as co-owners, the instrument is 
executed by fewer than all of them, and the 
instrument shows on its face that not all the 
registered owners granted authority to the 
signers, as where the instrument states that 
it was not possible to obtain all the coowners’ 
signatures or that some refused to sign. For 
the normal rule of acceptability of proxies 
executed by fewer than all co-owners, how- 
ever, see section 7.24(b)(5) and part 2.e of this 
Official Comment. 

e. The corporation receives a copy of letters of 
appointment of a receiver, executor, adminis- 
trator or other fiduciary, and the instrument 
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is executed in the name of the shareholder 
rather than by the fiduciary. 


4. OTHER PRINCIPLES APPLICABLE TO PROXY APPOINT- 
MENTS 


As indicated in the Official Comment to section 
7.22, a proxy is simply an agent of the share- 
holder, and his appointment therefore involves 
primarily the law of agency. The law of agency 
determines the rights and duties of the share- 
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holder and the proxy, and it is important to 
recognize that section 7.24 is not intended to 
affect these rights and duties. Rather, it recog- 
nizes that the great bulk of instruments exe- 
cuted in the name of a shareholder or on his 
behalf are in fact authorized and the corpora- 
tion and its officers should be encouraged to 
accept them rather than to adopt unduly nar- 
row requirements. 


NORTH CAROLINA COMMENTARY 


The word “pledgee,” which appears immedi- 
ately prior to the words “beneficial owner” in 
subdivision 7.24(b)(4) of the Model Act, was 


Legal Periodicals. — For article on joint 
ownership of corporate securities in North 


omitted as misleading, since a pledgee does not 
automatically have the right to vote pledged 
shares. 


Carolina, see 44 N.C.L. Rev. 290 (1966); 46 
N.C.L. Rev. 520 (1968). 


§ 55-7-25. Quorum and voting requirements for voting 
groups. 


(a) Shares entitled to vote as a separate voting group may take action on a 
matter at a meeting only if a quorum of that voting group exists with respect 
to that matter, except that, in the absence of a quorum at the opening of any 
meeting of shareholders, such meeting may be adjourned from time to time by 
the vote of a majority of the votes cast on the motion to adjourn. Unless the 
articles of incorporation, a bylaw adopted by the shareholders, or this act 
provides otherwise, a majority of the votes entitled to be cast on the matter by 
the voting group constitutes a quorum of that voting group for action on that 
matter. 

(b) Once a share is represented for any purpose at a meeting, it is deemed 
present for quorum purposes for the remainder of the meeting and for any 
adjournment of that meeting unless a new record date is or must be set for that 
adjourned meeting. 

(c) If a quorum exists, action on a matter (other than the election of 
directors) by a voting group is approved if the votes cast within the voting 
group favoring the action exceed the votes cast opposing the action, unless the 
articles of incorporation, a bylaw adopted by the shareholders, or this Chapter 
requires a greater number of affirmative votes. 

(d) An amendment of the articles of incorporation or bylaws adding, 
changing, or deleting a quorum or voting requirement for a voting group 
greater than specified in subsection (a) or (c) is governed by G.S. 55-7-27. 

(e) The election of directors is governed by G.S. 55-7-28. (1901, c. 2, s. 39; 
Rev., s. 1182; C.S., s. 1175; 1927, c. 188; G.S., s. 55-112; 1955, c. 13871, s. 1; 19738, 
c. 469, ss. 21, 22; 1989, c. 265, s. 1; 1991, c. 645, s. 16(a).) 


OFFICIAL COMMENT 


Section 7.25 establishes general quorum and 
voting requirements for voting groups for pur- 
poses of the Act. As defined in section 1.40, a 
“voting group” consists of all shares of one or 
more classes or series that under the articles of 


incorporation or the Revised Model Business 
Corporation Act are entitled to vote and be 
counted together collectively on a matter. 
Shares entitled to vote “generally” on a matter 
(that is, all shares entitled to vote on the matter 
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by the articles of incorporation or this Act that 
do not expressly have the right to be counted or 
tabulated separately) are a single voting group. 
The determination of which shares form part of 
a single voting group must be made from the 
provisions of the articles of incorporation and of 
this Act. On most matters coming before share- 
holders’ meetings, only a single voting group, 
consisting of a class of voting shares, will be 
involved, and action on such a matter is effec- 
tive when approved by that voting group pur- 
suant to section 7.25. See section 7.26(a). 

The voting group concept permits a single 
section of the Revised Model Act to deal with 
quorum and voting rules applicable to a variety 
of single and multiple voting group situations. 
Section 7.25 covers, for example, quorum and 
voting requirements for all actions by the 
shareholders of a corporation with a single 
class of voting shares; it also covers quorum 
and voting requirements for a matter on which 
only a class of shares with preferential rights is 
entitled to vote under the articles of incorpora- 
tion because of a default in the payment of 
dividends (a vote which is often described as a 
“class vote”); and it covers quorum and voting 
requirements for a matter on which both com- 
mon and preferred shares are entitled to vote, 
either together as a single voting group under 
the articles of incorporation or separately as 
two voting groups under either the articles of 
incorporation or this Act. 


1. DETERMINATION OF VOTING GROUPS UNDER THE 
MODEL ACT 


Under the Revised Model Act, classes or series 
of shares are generally not entitled to vote 
separately by voting group except to the extent 
specifically authorized by the articles of incor- 
poration. But sections 10.04 and 11.03 of the 
Act grant classes or series of shares the right to 
vote separately when fundamental changes are 
proposed that may adversely affect that class. 
Section 10.04 provides, further, that when two 
or more series are affected in essentially the 
same way, the series are lumped together and 
must vote as a single voting group rather than 
as multiple voting groups on the matter. Under 
the Revised Model Act even a class or series of 
shares that is expressly described as nonvoting 
under the articles of incorporation may be en- 
titled to vote separately on a matter affecting 
the class or series in a designated way. See 
section 10.04(e). 

In addition to the provisions of this Act, 
separate voting by voting group may be autho- 
rized by the articles of incorporation in such 
instances and on such terms as may be desired 
(except that the statutory privilege of voting by 
separate voting groups cannot be diluted or 
reduced). Finally, on some matters the board of 
directors may condition their submission of 
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matters to shareholders on their approval by 
specific voting groups designated by the board 
of directors. Sections 7.25 and 7.26 establish 
the mechanics by which all voting by single or 
multiple voting groups is carried out. 

In some situations, shares of a single class 
may be entitled to vote in two different voting 
groups. See the Official Comment to section 
T26: 


2. QUORUM AND VOTING REQUIREMENTS IN GENERAL 


Implicit in section 7.25 is the concept that the 
determination of the voting groups entitled to 
vote, and the quorum and voting requirements 
applicable thereto, must be determined sepa- 
rately for each “matter” coming before a meet- 
ing. As a result, different quorum and voting 
requirements may be applicable to different 
portions of a meeting, depending on the matter 
being considered. In this respect, sections 7.25 
and 7.26 differ in structure from earlier ver- 
sions of the Model Act and state statutes which 
contemplated that a single set of quorum and 
voting requirements would be applicable to a 
“meeting.” There is no difference in substance, 
however, since it was generally recognized that 
different quorum and voting requirements 
should be applicable in class voting situations. 
And, under the Revised Model Act, in the nor- 
mal case where only a single voting group is 
entitled to vote on all matters coming before a 
meeting of shareholders, a single quorum and 
voting requirement will usually be applicable to 
the entire meeting. 


3. QuoRUM REQUIREMENTS FOR ACTION BY VOTING 
GROUP 


Sections 7.25(a) and (b) provide standard rules 
for the determination of a quorum for each 
voting group required to act at a shareholders’ 
meeting on a matter. In the absence of a provi- 
sion in the articles of incorporation, section 
7.25(a) provides that a quorum consists of a 
majority of the votes entitled to be cast on the 
matter at the meeting. 

Section 7.25(b) retains the common law view 
that once a share is present at a meeting, it is 
deemed present for quorum purposes through- 
out the meeting. Thus, a voting group may 
continue to act despite the withdrawal of per- 
sons having the power to vote one or more 
shares in an effort “to break the quorum.” In 
this respect, a meeting of shareholders is gov- 
erned by a different rule than a meeting of 
directors, where a sufficient number of direc- 
tors must be present to constitute a quorum at 
the time action is taken. See section 8.24 and 
its Official Comment. 

Once a share is present at a meeting it is also 
deemed to be present at any adjourned meeting 
unless a new record date is or must be set for 
that adjourned meeting. See section 7.07. If a 
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new record date is set, new notice must be given 
to holders of shares of a voting group and a 
quorum must be established from within the 
holders of shares of that voting group on the 
new record date. 

The shares owned by a shareholder who 
comes to the meeting to object on grounds of 
lack of notice may be counted toward the pres- 
ence of a quorum. Similarly, the holdings of a 
shareholder who attends a meeting solely for 
purposes of raising the objection that a quorum 
is not present is counted toward the presence of 
a quorum. Attendance at a meeting, however, 
does not constitute a waiver of other objections 
to the meeting such as the lack of notice. Such 
waivers are governed by section 7.06(b). 

As used in sections 7.25 and 7.26, “represent- 
ed at the meeting” means the physical presence 
of the shareholder (whether in person or by his 
written authorization) in the meeting room 
after the meeting has been called to order or the 
presiding officer has commenced consideration 
of the business of the meeting, and before the 
final adjournment of the meeting. If a person 
owns shares of different classes or series that 
are entitled to vote in separate voting groups, 
the presence of the person at the meeting 
constitutes representation at the meeting of all 
the shares owned by that person. 


4. VoTING REQUIREMENTS FOR APPROVAL BY VOTING 
GROUP 


Section 7.25(c) provides that an action (other 
than the election of directors, which is governed 
by section 7.28) is approved by a voting group at 
a meeting at which a quorum is present if the 
votes cast in favor of the action exceed the votes 
cast opposing the action. This section changes 
the traditional rule appearing in earlier ver- 
sions of the Model Act and many state statutes 
that an action is approved at a meeting at 
which a quorum is present if it receives the 
affirmative vote “of a majority of the shares 
represented at that meeting.” The traditional 
rule in effect treated abstentions as negative 
votes; the Revised Model Act treats them truly 
as abstentions. The rule set forth in section 
7.25(c) is considered desirable in part because it 
permits action to be taken by the shareholders 
when considered appropriate by a majority of 
those with views on the matter in question. 
Potential concern about the effect of absten- 
tions in publicly held corporations has also 
been increased by changes in the SEC proxy 
regulations that permit shareholders of pub- 
licly held companies to abstain on issues. 

The treatment of abstaining votes under the 
traditional rule gave rise to anomalous results 
in some situations. For example, if a corpora- 
tion has 1,000 shares of a single class outstand- 
ing, all entitled to cast one vote each, a quorum 
consists of 501 shares; if 600 shares are repre- 
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sented and the vote on a proposed action is 280 
in favor, 225 opposed, and 95 abstaining, the 
action is not approved since fewer than a ma- 
jority of the 600 shares attending voted in favor 
of the action. This is anomalous since if the 
shares abstaining had not been present at the 
meeting at all, a quorum would have been 
present and the action would have been ap- 
proved. Under section 7.25(c) the action would 
not be defeated by the 95 abstaining votes. 

In the absence of specific provision in the 
articles of incorporation, shares of classes or 
series that are entitled by statute to vote as a 
separate voting group are entitled to one vote 
per share. See section 7.21. 


5. MOopIFICATION OF STANDARD REQUIREMENTS 


The articles of incorporation may modify the 
quorum and voting requirements of section 
7.25 for a single voting group or for all voting 
groups entitled to vote on any matter. The 
articles of incorporation may increase the quo- 
rum and voting requirements to any extent 
desired up to and including unanimity upon 
compliance with section 7.27; they may also 
require that shares of different classes or series 
are entitled to vote separately or together on 
specific issues or provide that actions are ap- 
proved only if they receive the favorable vote of 
a majority of the shares of a voting group 
present at a meeting at which a quorum is 
present. The articles may also decrease the 
quorum requirement as desired. Earlier ver- 
sions of the Model Act limited the power to 
reduce the quorum to a minimum of one-third; 
this restriction was eliminated from the Re- 
vised Model Act because it was thought to be 
unreasonably confining in certain situations, 
such as where a class of shares with preferen- 
tial rights is given a limited right to vote that 
may be exercisable only rarely. 

Section 7.25(d) provides that section 7.27 
governs the adoption or amendment of provi- 
sions in the articles of incorporation that im- 
pose greater quorum or voting requirements 
than provided for in this section. 


6. SPECIAL APPROVAL REQUIREMENTS 


The phrase “or this Act” in section 7.25(a) and 
(c) makes clear that wherever the provisions of 
the Model Act provide more stringent voting or 
quorum requirements, they control over section 
7.25. More stringent requirements are provided 
for the approval of certain fundamental corpo- 
rate changes — for example, certain amend- 
ments to the articles of incorporation, mergers, 
and the sale of all or substantially all the 
corporate property not in the ordinary course of 
business. See sections 10.03, 11.03, and 12.02. 
See also section 8.31, which imposes a special 
voting and quorum requirement for approval of 
conflict of interest transactions by members of 
the board of directors. 
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NORTH CAROLINA COMMENTARY 


The Model Act was modified in subsection (a) 
to bring forward the provisions of former G.S. 
55-65(d), which permitted adjournment of a 
meeting in the absence of a quorum until a 
quorum is present. Subsections (a), (c) and (d) 


were modified to provide that special quorum 
and voting requirements can be established by 
a bylaw adopted by the shareholders, as well as 
by the articles of incorporation or the provi- 
sions of this Act. 


CASE NOTES 


Editor’s Note. — The cases below were de- 
cided under the Business Corporation Act 
adopted in 1955 or under prior law. 

Derivative Action by FDIC. — Plaintiff 
FDIC, which had suffered a loss as an equitable 
shareholder in defendant corporation, was en- 
titled to maintain a derivative action, and the 
FDIC’s individual claim did not preclude its 
derivative claim. FDIC v. Kerr, 650 F. Supp. 
1356 (W.D.N.C. 1986). 

Effect of Illegal Motion of Adjournment 


on Election of Officers. — When a motion to 
adjourn a stockholders’ meeting has been car- 
ried, and a sufficient number have withdrawn 
to reduce the number of those present below a 
majority of all the stock issued and outstand- 
ing, an election of officers cannot be lawfully 
held thereafter at that meeting, though the 
adjournment was carried by an illegal vote. 
Bridgers v. Staton, 150 N.C. 216, 63 S.E. 892 
(1909). 


§ 55-7-26. Action by single and multiple voting groups. 


(a) If the articles of incorporation, a bylaw adopted by the shareholders, or 
this Chapter provides for voting by a single voting group on a matter, action on 
that matter is taken when voted upon by that voting group as provided in G.S. 
55-7-25. 

(b) If the articles of incorporation, a bylaw adopted by the shareholders, or 
this Chapter provides for voting by two or more voting groups on a matter, 
action on that matter is taken only when voted upon by each of those voting 
groups counted separately as provided in G.S. 55-7-25. Action may be taken by 
one voting group on a matter even though no action is taken at the same time 
by another voting group entitled to vote on the matter. (1989, c. 265, s. 1.) 


OFFICIAL COMMENT 


Section 7.26(a) provides that when a matter is 
to be voted upon by a single voting group, action 
is taken when the voting group votes upon the 
action as provided in section 7.25. In most 
instances the single voting group will consist of 
all the shares of the class or classes entitled to 
vote by the articles of incorporation; voting by 
two or more voting groups as contemplated by 
section 7.26(b) is the exceptional case. 

Section 7.26(b) basically requires that if more 
than one voting group is entitled to vote on a 
matter, favorable action on a matter is taken 
only when it is voted upon favorably by each 
voting group, counted separately. Implicit in 
this section are the concepts that (1) different 
quorum and voting requirements may be appli- 
cable to different matters considered at a single 
meeting and (2) different quorum and voting 
requirements may be applicable to different 
voting groups voting on the same matter. See 
the Official Comment to section 7.25. Thus, 
each group entitled to vote must independently 
meet the quorum and voting requirements es- 


tablished by section 7.25. But if a quorum is 
present for one or more voting groups but not 
for all voting groups, section 7.26(b) provides 
that the voting groups for which a quorum is 
present may vote upon the matter. 

A single meeting, furthermore, may consider 
matters on which action by several voting 
groups is required and also matters on which 
only a single voting group may act. Action may 
be taken on the matters on which the single 
voting group may act even though no quorum is 
present to take action on other matters. For 
example, in a corporation with one class of 
nonvoting shares with preferential rights (“pre- 
ferred shares”) and one class of general voting 
shares without preferential rights (“common 
shares”), a matter to be considered at the an- 
nual meeting may be a proposed amendment to 
the articles of incorporation that reduces the 
cumulative dividend right of the preferred 
shares (a matter on which the preferred shares 
have a statutory right to vote as a separate 
voting group). Other matters to be considered 


1010 


§55-7-27 


may include the election of directors and the 
appointment of an auditor, both matters on 
which the preferred shares have no vote. If a 
quorum of the voting group consisting of the 
common shares but no quorum of the voting 
group consisting of the preferred shares is 
present, the common shares may proceed to 
elect directors and appoint the auditor. The 
common shares voting group may also vote to 
approve the proposed amendment to the arti- 
cles of the incorporation, but that amendment 
will not be approved until the preferred shares 
voting group also votes to approve the amend- 
ment. 


1. VoTING REQUIREMENTS ON MULTIPLE VOTING GROUP 
MATTERS 


In many multiple voting group situations under 
the Model Act, proposals are adopted only if a 
majority of all the votes entitled to be cast by 
each voting group approve the proposal. This 
percentage of votes is higher than that required 
by section 7.25, and is required, for example, 
under sections 10.03(e)(1) and 10.04(b) for all 
amendments to articles of incorporation that 
create dissenters’ rights with respect to part or 
all of the shares of the voting group. 


2. PARTICIPATION OF SHARES IN MULTIPLE VOTING 
GROUPS 


As described in section 7.26(b), if voting by 
multiple voting groups is required, the votes of 
members of each voting group must be sepa- 
rately tabulated. Normally, each class or series 
of shares will participate in only a single voting 
group. But since holders of shares entitled by 
the articles of incorporation to vote generally on 
a matter are always entitled to vote in the 
voting group consisting of the general voting 
shares, in some instances classes or series of 
shares may be entitled to be counted simulta- 
neously in two voting groups. This will occur 
whenever a class or series of shares entitled to 
vote generally on a matter under the articles of 
incorporation is affected by the matter in a way 
that gives rise to the right to have its vote 
counted separately as an independent voting 
group under the Act. For example, assume that 
corporation Y has outstanding one class of 
general voting shares without preferential 
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rights (“common shares”), 500 shares issued, 
and one class of shares with preferential rights 
(“preferred shares”), 100 shares issued, that 
also have full voting rights under the articles of 
incorporation, i.e., the preferred may vote for 
election of directors and on all other matters on 
which common may vote. The preferred and the 
common therefore are part of the general voting 
group. The directors propose to amend the 
articles of incorporation to change the prefer- 
ential dividend rights of the preferred from 
cumulative to noncumulative. All shares are 
present at the meeting and they divide as 
follows on the proposal to adopt the amend- 
ment: 


Yes — Common 230 
— Preferred 80 
No — Common 270 


— Preferred 20. 


Both the preferred and the common are entitled 
to vote on the amendment to the articles of 
incorporation since they are part of a general 
voting group pursuant to the articles. But the 
vote of the preferred is also entitled to be 
counted separately on the proposal by section 
10.04(a)(4) of the Model Act. The result is that 
the proposal passes by a vote of 310 to 290 in 
the voting group consisting of the shares enti- 
tled to vote generally and 80 to 20 in the voting 
group consisting solely of the preferred shares: 
(a) First voting group 

Yes: Common 230 

Preferred 80 

310 

No: Common 270 

Preferred 20 

290 


(b) Second voting group (preferred) 
Yes: Preferred 80 
No: Preferred 20 


In this situation, in the absence of a special 
quorum requirement, a meeting could approve 
the proposal to amend the articles of incorpora- 
tion if — and only if — a quorum of each voting 
group is present, i.e., at least 51 shares of 
preferred and 301 shares of common and pre- 
ferred were represented at the meeting. 


NORTH CAROLINA COMMENTARY 


The Model Act was modified in subsections 
(a) and (b) to permit a bylaw adopted by the 


shareholders to provide for voting by a single 
voting group on a particular matter. 


§ 55-7-27. Greater quorum or voting requirements. 


(a) The articles of incorporation or a bylaw adopted by the shareholders may 
provide for a greater quorum or voting requirement for shareholders (or voting 
groups of shareholders) than is provided for by this Chapter. Any such bylaw 
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adopted by the shareholders after the effective date of this section must be 
approved by a quorum and vote sufficient to amend the articles of incorpora- 
tion for that purpose. 

(b) Any provision in the articles of incorporation or bylaws prescribing the 
quorum or vote required for any purpose as permitted by this section may not 
itself be amended by a quorum or vote less than the quorum or vote therein 
prescribed: (1955;:¢; 1871, so1;°1959, c. 1316,'s8.'2, 3; 1973\8 c?'469i°ss" 4, ‘22: 
t989.9e%265, s-1) 


OFFICIAL COMMENT 


Section 7.27(a) permits the articles of incorpo- 
ration to increase the quorum or voting require- 
ments for approval of an action by shareholders 
up to any desired amount including unanimity. 
These provisions may relate to ordinary or 
routine actions by the general voting group 
(which otherwise may be acted upon under 
section 7.25 if the number of affirmative votes 
exceeds the number of negative votes at a 
meeting at which a quorum of that voting group 
is present) or to one or more other voting groups 
or to actions for which the Model Act provides a 
greater voting requirement — for example, 
changes of a fundamental nature in the corpo- 
ration like certain amendments to articles of 
incorporation (section 10.03), mergers (section 
11.03), sales of all or substantially all the prop- 
erty of a corporation not in the ordinary course 
of business (section 12.02), and dissolution (sec- 
tion 14.02). Generally, the Model Act requires 
these fundamental changes to receive the affir- 
mative vote of a majority of the votes entitled to 
be cast on the proposal by each voting group 
entitled to vote thereon rather than by a ma- 
jority of the shares voting affirmatively or neg- 
atively at a meeting at which a quorum is 
present. 

A provision that increases the requirement 
for approval of an ordinary matter or a funda- 
mental change is usually referred to as a 
“supermajority” provision. 

Section 7.27(b) requires any amendment of 


the articles of incorporation that adds, modi- 
fies, or repeals any supermajority provision to 
be approved by the greater of the proposed 
quorum and vote requirement or by the quorum 
and vote required by the articles before their 
amendment. Thus, a supermajority provision 
that requires an 80 percent affirmative vote of 
all eligible votes of a voting group present at 
the meeting may not be removed from the 
articles of incorporation or reduced in any way 
except by an 80 percent affirmative vote. If the 
80 percent requirement is coupled with a quo- 
rum requirement for a voting group that shares 
representing two-thirds of the total votes must 
be present in person or by proxy, both the 80 
percent voting requirement and the two-thirds 
quorum requirement are immune from reduc- 
tion except at a meeting of the voting group at 
which the two-thirds quorum requirement is 
met and the reduction is approved by an 80 
percent affirmative vote. If the proposal is to 
increase the 80 percent voting requirement to 
90 percent, that proposal must be approved by 
a 90 percent affirmative vote at a meeting of the 
voting group at which the two-thirds quorum 
requirement is met; if the proposal is to in- 
crease the two-thirds quorum requirement to 
three-fourths without changing the 80 percent 
voting requirement, that proposal must be ap- 
proved by an 80 percent affirmative vote at a 
meeting of the voting group at which a three- 
fourths quorum requirement is met. 


NORTH CAROLINA COMMENTARY 


This section differs from the Model Act by 
permitting a bylaw adopted by the sharehold- 
ers to establish greater quorum or voting re- 
quirements for shareholders. If adopted after 
July 1, 1990, such a bylaw must be approved by 
a quorum and vote sufficient to amend the 


articles of incorporation for that purpose. Any 
such provision, whether in the articles of incor- 
poration or in the bylaws, may not itself be 
amended by a quorum or vote less than the 
quorum or vote therein prescribed. 


§ 55-7-28. Voting for directors; cumulative voting. 


(a) Unless otherwise provided in the articles of incorporation or in an 
agreement valid under G.S. 55-7-31, directors are elected by a plurality of the 
votes cast by the shares entitled to vote in the election at a meeting at which 


a quorum is present. 


1012 


§55-7-28 ART. 7. SHAREHOLDERS §55-7-28 


(b) Except as provided in subsection (e) of this section, shareholders do not 
have a right to cumulate their votes for directors unless the articles of 
incorporation so provide. 

(c) A statement included in the articles of incorporation that “[all] [a 
designated voting group of] shareholders are entitled to cumulate their votes 
for directors” (or words of similar import) means that the shareholders 
designated are entitled to multiply the number of votes they are entitled to cast 
by the number of directors for whom they are entitled to vote and cast the 
product for a single candidate or distribute the product among two or more 
candidates. 

(d) Shares otherwise entitled to vote cumulatively may not be voted cumu- 
latively at a particular meeting unless: 

(1) The meeting notice or proxy statement accompanying the notice states 
conspicuously that cumulative voting is authorized; or 

(2) A shareholder or proxy who has the right to cumulate his votes 
announces in open meeting, before voting for directors starts, his 
intention to vote cumulatively; and if such announcement is made, the 
chair shall declare that all shares entitled to vote have the right to 
vote cumulatively and shall announce the number of votes repre- 
sented in person and by proxy, and shall thereupon grant a recess of 
not less than one hour nor more than four hours, as he shall 
determine, or of such other period of time as is unanimously then 
agreed upon. 

(e) Shareholders of a corporation incorporated in this State shall have the 
right to cumulate their votes for directors if 

(1) The corporation was in existence prior to July 1, 1957, under a charter 
which does not grant the right of cumulative voting and at the time of 
the election the stock transfer book of such corporation discloses, or it 
otherwise appears, that there is at least one stockholder who owns or 
controls more than one-fourth of the voting stock of such corporation 
(shares represented at a meeting by revocable proxy relating to that 
meeting or adjourned meetings thereof shall not be deemed shares 
“controlled” within the meaning of this subsection), or if 

(2) The corporation was incorporated on or after July 1, 1957, and before 
July 1, 1990, 

unless, when the stock transfer books are closed or at the record date fixed to 
determine the shareholders entitled to receive notice of and to vote at the 
meeting of shareholders, the corporation is a public corporation as defined in 
G.S. 55-1-40(18a). This right to vote cumulatively may be denied or limited by 
amendment to the articles of incorporation, but no such amendment shall be 
made when the number of shares voting against the amendment would be 
sufficient to elect a director by cumulative voting if such shares are entitled to 
be voted cumulatively for the election of directors. (Rev., ss. 1183, 1184; 1907, 
c. 457, s. 1; 1909, c. 827, s. 1; C.S., s. 1173; 1945, c. 635; G.S., s. 55-110; 1951, 
CHZ65iS #21 1053 ENT 220955,0e8d 871; Ss) 17 1959) €Y 768) co 13816) Ss? 232"1963) 
c. 1065; 1969, c. 751, ss. 34, 35; 1985, c. 419; 1985 (Reg. Sess., 1986), c. 801, s. 
THEN tp c. 265, s. 1; 1989 (Reg. Sess., 1990), c. 1024, s. 12.11; 1991, c. 645, ss. 
16(b), 19.) 


OFFICIAL COMMENT 


Section 7.28(a) provides that directors are 
elected by a plurality of the votes cast in an 
election of directors at a meeting at which a 
quorum is present of the voting group entitled 
to participate in the election. A “plurality” 
means that the individuals with the largest 


number of votes are elected as directors up to 
the maximum number of directors to be chosen 
at the election. In elections in which several 
factions are competing within a voting group, 
the individuals elected may have fewer than a 
majority of all the votes cast in the election. The 
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articles of incorporation or bylaws of the corpo- 
ration may, however, provide a different man- 
ner of election of directors. 

The entire board of directors may be elected 
by a single voting group or the articles of 
incorporation may provide that different voting 
groups are entitled to elect a designated num- 
ber or fraction of the board of directors. See 
section 8.04. Elections are contested only 
within specific voting groups. 

Under section 7.28(b) each corporation may 
determine whether or not to elect its directors 
by cumulative voting. If directors are elected by 
different voting groups, the articles of incorpo- 
ration may provide that specified voting groups 
are entitled to vote cumulatively while others 
are not. Cumulative voting affects the manner 
in which votes may be cast by shares partici- 
pating in the election but does not affect the 
plurality principle set forth in section 7.28(a). 


1. THE MANNER OF ELECTING CUMULATIVE VOTING 


Section 7.28(b) provides basically for an “opt in” 
election. A corporation has cumulative voting 
with respect to a voting group only if an affir- 
mative provision to that effect appears in its 
articles of incorporation. Under section 7.28(c) 
this election may be made simply by inserting a 
statement that “all directors are elected by 
cumulative voting” or “holders of class A shares 
are entitled to cumulate their votes,” or words 
of similar import. The effect of such a statement 
is to make applicable automatically the de- 
tailed provisions of subsections (c) and (d) de- 
scribing the cumulative right to vote at elec- 
tions of directors by the voting group or groups 
specified. 


2. THE MECHANICS OF CUMULATIVE VOTING 
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Section 7.28(c) describes the mechanics of cu- 
mulative voting: each shareholder may multi- 
ply the number of votes he is entitled to cast 
(based on the number of shares held by him) by 
the number of directors to be elected by the 
voting group at the meeting and may cast the 
product for a single candidate or distribute the 
product among two or more candidates. By 
casting all his votes for a single candidate or a 
limited number of candidates, a minority 
shareholder increases his voting power and 
may be able to elect one or more directors. 

Section 7.28(d) applies only if cumulative 
voting is potentially available under section 
7.28(b). It is designed to ensure that all share- 
holders participating in the election under- 
stand the rules and to avoid the distortions that 
may be created when some shareholders vote 
cumulatively while others do not. Cumulative 
voting will be employed if the notice of meeting 
or accompanying proxy statement conspicu- 
ously announces that a shareholder is entitled 
to cumulate his votes or a shareholder who is 
entitled to vote gives notice to the corporation 
of his intent to do so at least 48 hours before the 
meeting. This notice puts the corporation and 
all shareholders who are entitled to vote in the 
election with that shareholder on notice that 
voting will be on a cumulative basis. If this 
notice is given by any shareholder, all other 
shareholders who are part of the same voting 
group are entitled to vote cumulatively without 
giving further notice. 

The proxy regulations of the Securities and 
Exchange Commission require proxy state- 
ments to include a statement that persons have 
the right to vote cumulatively, if that is the 
case, and briefly to describe that right. 


AMENDED NORTH CAROLINA COMMENTARY 


The Model Act was modified in subsection (a) 
to clarify that an agreement valid under G.S. 
55-7-31 may modify the vote by which directors 
are elected. 

For corporations incorporated on or after 
July 1, 1990, subsection (b) changes prior law, 
which mandated cumulative voting except with 
respect to corporations having shares listed on 
national securities exchanges or held by more 
than 2,000 holders of record. A corporation may 
elect to retain cumulative voting by a provision 


in its articles of incorporation or in a sharehold- 
ers’ agreement complying with G.S. 55-7-31. 

The provisions of subdivision (d)(2) were 
modified from the Model Act to conform with 
prior law with respect to the manner of electing 
to vote cumulatively. 

Subsection (e) is a transitional provision that 
preserves cumulative voting for substantially 
all corporations that had cumulative voting by 
law prior to July 1, 1990. 


CASE NOTES 


Editor’s Note. — The cases below were de- 
cided under the Business Corporation Act 
adopted in 1955 or under prior law. 

The right of cumulative voting in an 
election of corporate directors was granted 


by former § 55-68(c). Stancil v. Bruce Stancil 
Refrigeration, Inc., 81 N.C. App. 567, 344 
S.E.2d 789, cert. denied, 318 N.C. 418, 349 
S.E.2d 601 (1986). 

When Cumulative Voting Applies. — See 
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Bridgers v. Staton, 150 N.C. 216, 63 S.E. 892 
(1909). 

Requirements for Exercise of Cumula- 
tive Voting. — Under former § 55-68, before 
the right of cumulative voting may be exer- 
cised, four things must be done: (1) A share- 
holder must announce in the open meeting, 
before the voting starts, that he intends to vote 
cumulatively; (2) upon such an announcement, 
the chair must declare that all shares have the 
right to vote cumulatively; (3) the chair must 
announce the number of shares present in 
person or by proxy; and (4) the chair must 
declare a recess of not less than one hour nor 
more than four hours, unless a different time 
period is unanimously agreed upon. Stancil v. 
Bruce Stancil Refrigeration, Inc., 81 N.C. App. 
567, 344 S.E.2d 789, cert. denied, 318 N.C. 418, 
349 S.E.2d 601 (1986). 

Same — Purpose. — The four requirements 
imposed by former § 55-68(c) for the exercise of 
cumulative voting were designed, among other 
things, (1) to prevent a shareholder, by a sur- 
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prise announcement of his intention to vote 
cumulatively, from taking unfair advantage of 
other shareholders, and (2) to permit the share- 
holders an opportunity to determine how their 
votes may be distributed to their best advan- 
tage. Stancil v. Bruce Stancil Refrigeration, 
Inc., 81 N.C. App. 567, 344 S.E.2d 789, cert. 
denied, 318 N.C. 418, 349 S.E.2d 601 (1986). 

Lack of Recess. — Where the only person 
who could possibly have been prejudiced by the 
fact that no recess was taken after the an- 
nouncement by the holder of 50% of the stock 
that he intended to vote cumulatively had been 
made was the owner of the other 50% of the 
stock, whose duty it was, as chairman of the 
meeting, to declare a recess, he would not be 
permitted, by his own violation of the statute, 
to defeat his fellow shareholder’s proper exer- 
cise of a right to vote cumulatively, nor to void 
an otherwise valid election. Stancil v. Bruce 
Stancil Refrigeration, Inc., 81 N.C. App. 567, 
344 §.E.2d 789, cert. denied, 318 N.C. 418, 349 
S.E.2d 601 (1986). 


§ 55-7-29: Reserved for future codification purposes. 


Part 3. Voting Trusts and Agreements. 


§ 55-7-30. Voting trusts. 


(a) One or more shareholders may create a voting trust, conferring on a 
trustee the right to vote or otherwise act for them, by signing an agreement 
setting out the provisions of the trust (which may include anything consistent 
with its purpose) and transferring their shares to the trustee. When a voting 
trust agreement is signed, the trustee shall prepare a list of the names and 
addresses of all owners of beneficial interests in the trust, together with the 
number and class of shares each transferred to the trust, and deliver copies of 
the list and agreement to the corporation’s principal office. 

(b) A voting trust becomes effective on the date the first shares subject to the 
trust are registered in the trustee’s name. A voting trust is valid for not more 
than 10 years after its effective date unless extended under subsection (c). 

(c) All or some of the parties to a voting trust may extend it for additional 
terms of not more than 10 years each by signing an extension agreement and 
obtaining the voting trustee’s written consent to the extension. An extension is 
valid for not more than 10 years from the date the first shareholder signs the 
extension agreement. The voting trustee must deliver copies of the extension 
agreement and list of beneficial owners to the corporation’s principal office. An 
extension agreement binds only those parties signing it. (1955, c. 1371, s. 1; 
1963, c. 1233; 1973, c. 469, ss. 26-28; 1989, c. 265, s. 1.) 


OFFICIAL COMMENT 


A voting trust is a device by which one or more 
shareholders divorce the voting rights of their 
shares from the ownership, retaining the latter 
but transferring the former to one or more 
trustees in whom the voting rights of all the 
shareholders who are parties to the trust are 


pooled. Following the long established pattern 
of earlier versions of the Model Act and the 
statutes of many states, a voting trust under 
section 7.30(b) is valid for a maximum of 10 
years after its effective date. 

At common law, voting trusts were often 
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viewed with hostility and were narrowly con- 
strued. They are, however, a reasonable voting 
device to accomplish legitimate objectives. As a 
result, much of the original judicial hostility to 
these arrangements has disappeared. See, e.g., 
Oceanic Exploration Co. v. Grynberg, 428 A.2d 
1 (Del. 1981). 


1. CREATION OF A VOTING TRUST 


Section 7.30(a) provides a simple and direct 
procedure for the creation of an enforceable 
voting trust. The shareholders agreeing to par- 
ticipate in the trust and the trustees must sign 
the trust agreement and the shares must be 
registered in the name of the trustee. Typically, 
the trust agreement provides that all attributes 
of beneficial ownership other than the power to 
vote are retained by the beneficial owners. In 
addition, the voting trustees may issue to the 
beneficial owners voting trust certificates 
which may be transferable in much the same 
way as shares. 

Upon the creation of the voting trust, the 
trustees must prepare a list of the beneficial 
owners and deliver it, together with a copy of 
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the agreement, to the corporation’s principal 
office, where both documents are available for 
inspection by shareholders under section 7.20. 
This simple disclosure requirement eliminates 
the possibility that the voting trust may be 
used to create “secret, uncontrolled combina- 
tions of stockholders to acquire control of the 
corporation to the possible detriment of non- 
participating shareholders.” Lehrman v. Cohen, 
222 A.2d 800, 807 (Del. 1966). 

The purpose of section 7.30 is not to impose 
narrow or technical requirements on voting 
trusts. For example, a voting trust that by its 
terms extends beyond the 10-year maximum 
should be treated as being valid for the maxi- 
mum permissible term of 10 years. 


2. EXTENSION OR RENEWAL OF VOTING TRUST 


Section 7.30(c) permits a voting trust to be 
extended for successive terms of 10 years com- 
mencing with the date the first shareholder 
signs the extension agreement. Shareholders 
who do not agree to an extension are entitled to 
the return of their shares upon the expiration of 
the original term. 


NORTH CAROLINA COMMENTARY 


The Model Act was modified in the second 
sentence of subsection (c) to insert “not more 


Legal Periodicals. — For note, “Voting 
Trusts — Should Trust Principles Apply to 


than” in order to clarify that a voting trust may 
be extended for any period less than 10 years. 


Close Corporations?”, see 48 N.C.L. Rev. 342 
(1970). 


§ 55-7-31. Shareholders’ agreements. 


(a) An agreement between two or more shareholders, if in writing and 
signed by the parties thereto, may provide that in the exercise of any voting 
rights of shares held by the parties, including any vote with respect to 
directors, such shares shall be voted as provided by the agreement, or as the 
parties may agree, or as determined in accordance with any procedure 
(including arbitration) specified in the agreement. Such agreement shall be 
valid as between the parties thereto for not more than 10 years from the date 
of its execution. A voting agreement created under this section may be 
extended or renewed in like manner as a voting trust may be extended or 
renewed as provided by G.S. 55-7-30(c), but is not otherwise subject to the 
provisions of G.S. 55-7-30. 

(b) Except in the case of a public corporation, no written agreement to which 
all of the shareholders have actually assented, whether embodied in the 
articles of incorporation or bylaws or in any side agreement in writing and 
signed by all the parties thereto, and which relates to any phase of the affairs 
of the corporation, whether to the management of its business or division of its 
profits or otherwise, shall be invalid as between the parties thereto, on the 
ground that it is an attempt by the parties thereto to treat the corporation as 
if it were a partnership or to arrange their relationships in a manner that 
would be appropriate between partners. A transferee of shares covered by such 
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agreement who acquires them with knowledge thereof is bound by its provi- 
sions. 

(c) A written agreement between all or less than all of the shareholders, 
whether solely between themselves or between one or more of them and a party 
who is not a shareholder, is not invalid as between the parties thereto on the 
ground that it so relates to the conduct of the affairs of the corporation as to 
interfere with the discretion of the board of directors. The effect of any such 
agreement shall be to relieve the directors and impose upon the shareholders 
who are parties to the agreement the liability for managerial acts or omissions 
which is imposed on directors to the extent and so long as the discretion or 
powers of the board in its management of corporate affairs is controlled by such 
agreement. (1955, c. 13871, s. 1; 1978, c. 469, s. 29; 1981 (Reg. Sess., 1982), c. 
1163; 1989, c. 265, s. 1.) 


OFFICIAL COMMENT 


Section 7.31(a) explicitly recognizes agree- 
ments among two or more shareholders as to 
the voting of shares and makes clear that these 
agreements are not subject to the rules relating 
to a voting trust. These agreements are often 
referred to as “pooling agreements.” The only 
formal requirements are that they be in writing 
and signed by all the participating sharehold- 
ers; in other respects their validity is to be 
judged as any other contract. They are not 
subject to the 10-year limitation applicable to 
voting trusts. 

Section 7.31(b) provides that voting agree- 
ments may be specifically enforceable. A voting 
agreement may provide its own enforcement 
mechanism, as by the appointment of a proxy to 


vote all shares subject to the agreement; the 
appointment may be made irrevocable under 
section 7.22. If no enforcement mechanism is 
provided, a court may order specific enforce- 
ment of the agreement and order the votes cast 
as the agreement contemplates. This section 
recognizes that damages are not likely to be an 
appropriate remedy for breach of a voting 
agreement, and also avoids the result reached 
in Ringling Bros. Barnum & Bailey Combined 
Shows v. Ringling, 538 A.2d 441 (Del. 1947), 
where the court held that the appropriate rem- 
edy to enforce a pooling agreement was to 
refuse to permit any voting of the breaching 
party’s shares. 


NORTH CAROLINA COMMENTARY 


The provisions of the Model Act relating to 
voting agreements were omitted entirely and 
replaced by the provisions, slightly modified, of 
former G.S. 55-73, which relate to shareholders’ 


Legal Periodicals. — For note, “Voting 
Trusts — Should Trust Principles Apply to 
Close Corporations?”, see 48 N.C.L. Rev. 342 
(1970). 

For comment on tax and corporate aspects of 
professional incorporation in North Carolina, 
see 48 N.C.L. Rev. 573 (1970). 

For note on unanimous approval of corporate 
bylaws and creation of shareholder agree- 
ments, see 1 Campbell L. Rev. 153 (1979). 

For note on the amendment of shareholder 
agreements of close corporations in North Caro- 


agreements generally. The threshold require- 
ment of subsection (b) was changed from the 
prior law to provide a clearer, “bright line” test. 


lina, see 15 Wake Forest L. Rev. 531 (1979). 

For note on close corporations and personal 
liability from execution of shareholder agree- 
ments, see 16 Wake Forest L. Rev. 975 (1980). 

For article, “Defining the Scope of Control- 
ling Shareholders’ Fiduciary Responsibilities,” 
see 22 Wake Forest L. Rev. 9 (1987). 

For note discussing shareholder agreements 
in close corporations, in light of Penley v. 
Penley, 314 N.C. 1, 332 S.E.2d 51 (1985), see 22 
Wake Forest L. Rev. 147 (1987). 


CASE NOTES 


I. General Consideration. 
II. Decisions under Former § 55-73(b). 
III. Amendment and Termination. 
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I. GENERAL CONSIDERATION. 


Editor’s Note. — The cases below were de- 
cided under the Business Corporation Act 
adopted in 1955 or under prior law. 

Intent of Statute. — Former § 55-73 was 
not intended to, and it did not, define “share- 
holders’ agreements” to mean only those ar- 
rangements which were an attempt to treat the 
corporation as if it were a partnership or which 
arranged relationships in a manner that would 
be appropriate only between partners. Blount v. 
Taft, 295 N.C. 472, 246 S.E.2d 763 (1978). 

The authorization of shareholders’ agree- 
ments was a recognition of the needs of stock- 
holders in a close corporation to be able to 
protect themselves from each other and from 
hostile invaders. Blount v. Taft, 295 N.C. 472, 
246 S.E.2d 763 (1978). 

The reason for phrasing the provisions of the 
statute mainly in the negative was to provide 
latitude to both the shareholders who enter 
into agreements which relate to the affairs of 
the corporation and to the courts which must 
construe and assess their contracts. Blount v. 
Taft, 295 N.C. 472, 246 S.E.2d 763 (1978). 

The provisions of former § 55-73 were de- 
signed to permit the management of close cor- 
porations by shareholders thereof who act by 
other than normal corporate procedures, and 
such actions by the shareholders, if so in- 
tended, must perforce bind the corporation. 
Snyder v. Freeman, 300 N.C. 204, 266 S.E.2d 
593 (1980). 

Principal Provision as to Close Corpora- 
tions. — With respect to close corporations, the 
heart of the North Carolina Business Corpora- 
tion Act was former § 55-73. Blount v. Taft, 295 
N.C. 472, 246 S.E.2d 763 (1978). 

By means of a shareholders’ agreement a 
small group of investors who seek gain from 
direct participation in their business and not 
from trading its stock or securities in the open 
market can adopt the decision-making proce- 
dures of partnership, avoid the consequences of 
majority rule (the standard operating proce- 
dure for corporations), and still enjoy the tax 
advantages and limited liability of a corpora- 
tion. Such businesses are often called “incorpo- 
rated partnerships.” Blount v. Taft, 295 N.C. 
472, 246 S.E.2d 763 (1978). 

Shareholders’ Agreement Defined. — A 
shareholders’ agreement is a contract between 
shareholders which may apply broadly to the 
rights of the shareholders in conducting the 
business of the corporation, so long as their 
purposes are legal and not contrary to public 
policy. Blount v. Taft, 29 N.C. App. 626, 225 
S.E.2d 583 (1976), aff'd, 295 N.C. 472, 246 
S.E.2d 763 (1978). 

In a broad sense the term “shareholders’ 
agreement” refers to any agreement among two 
or more shareholders regarding their conduct 
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in relation to the corporation whose shares they 
own. Blount v. Taft, 295 N.C. 472, 246 S.E.2d 
763 (1978). 

Terms “bylaw” and “shareholders’ agree- 
ment” are not mutually exclusive. Bylaws 
which are unanimously enacted by all the 
shareholders of a corporation are also share- 
holders’ agreements. Blount v. Taft, 295 N.C. 
472, 246 S.E.2d 763 (1978). 

Function of Shareholders’ Agreement. — 
Ordinarily the function of a shareholders’ 
agreement is to avoid the consequences of ma- 
jority rule or other statutory norms imposed by 
the corporate form. Blount v. Taft, 295 N.C. 
472, 246 S.E.2d 763 (1978). 

Partnership-Like Management Enabled. 
— The statute enables the shareholders of a 
close corporation by agreement in writing as- 
sented to by all to provide for the management 
and operation of the corporation in a manner 
similar to a partnership. Blount v. Taft, 29 N.C. 
App. 626, 225 S.E.2d 583 (1976), aff’d, 295 N.C. 
472, 246 S.E.2d 763 (1978). 

No particular title, phrasing or content 
is necessary for a consensual arrangement 
among all shareholders to constitute a “share- 
holders’ agreement.” Blount v. Taft, 295 N.C. 
472, 246 S.E.2d 763 (1978). 

Form and Substance May Vary. — The 
form and substance of a shareholders’ agree- 
ment will vary with the nature of the business 
and the objectives of the parties. Blount v. Taft, 
295 N.C. 472, 246 S.E.2d 763 (1978). 

Who May Be Party to Agreement. — A 
shareholders’ agreement may be between stock- 
holders in a corporation the shares of which are 
publicly traded or one whose shares are closely 
held. However, agreements among sharehold- 
ers are primarily a feature of close corpora- 
tions. Blount v. Taft, 295 N.C. 472, 246 S.E.2d 


763 (1978). 
Agreement as to Voting Is Valid Absent 
Fraud or Prejudice. — North Carolina is 


aligned with the majority of jurisdictions which 
hold that a contract entered into between cor- 
porate stockholders to which they agree to vote 
their stock in a specified manner, including 
agreements for the election of directors and 
corporate officers, is not invalid, unless it is 
inspired by fraud or will prejudice the other 
stockholders. Wilson v. McClenny, 262 N.C. 
121, 186 S.E.2d 569 (1964); Stein v. Capital 
Outdoor Adv., Inc., 273 N.C. 77, 159 S.E.2d 351 
(1968). 

Agreements for Future Management 
Must Be “Otherwise Lawful”. — Both 
former §§ 55-24 and 55-73 required that con- 
templated agreements providing for the future 
management and control of a corporation be 
“otherwise lawful.” Wilson v. McClenny, 262 
N.C. 121, 186 S.E.2d 569 (1964). 

When Such Agreements Held Invalid. — 
Agreements providing for the future manage- 
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ment and control of a corporation which violate 
the express charter or statutory provision, con- 
template an illegal object, involve any fraud, 
oppression or wrong against other stockholders 
or are made in consideration of a private benefit 
to the promisor, will be declared invalid. Wilson 
v. McClenny, 262 N.C. 121, 186 S.E.2d 569 
(1964). 

Invalidation of Agreements. — A share- 
holders’ agreement is not valid and enforceable 
merely because it fits the specifications of this 
section. It can be invalidated under the law of 
contracts upon any ground which would entitle 
a party to such relief. Blount v. Taft, 295 N.C. 
472, 246 S.E.2d 7638 (1978). 

Burden of Proof of Valid Agreement. — 
Those who have the burden of proving a valid 
shareholders’ agreement could ease this burden 
by offering an agreement in writing signed by 
all shareholders, or if embodied in the charter 
or bylaws, explicit designation therein of a 
shareholders’ agreement and provision for al- 
teration of the agreement if different from the 
alteration or amendment provisions applicable 
to the charter or bylaw provisions which are not 
within the agreement. Blount v. Taft, 29 N.C. 
App. 626, 225 S.E.2d 583 (1976), aff'd, 295 N.C. 
472, 246 S.E.2d 763 (1978). 

Enforcement of Agreements. — Agree- 
ments by shareholders to vote their shares so 
as to cause their corporation to take certain 
action are generally enforceable against the 
shareholders. Snyder v. Freeman, 300 N.C. 204, 
266 S.E.2d 593 (1980). 

Agreements Construed and Enforced 
Like Contracts. — Since consensual arrange- 
ments among shareholders are agreements — 
the products of negotiation — they should be 
construed and enforced like any other contract 
so as to give effect to the intent of the parties as 
expressed in their agreements, unless they vi- 
olate the express charter or statutory provision, 
contemplate an illegal object, involve fraud, 
oppression or wrong against other sharehold- 
ers, or are made in consideration of a private 
benefit to the promisor. Blount v. Taft, 295 N.C. 
472, 246 S.E.2d 763 (1978); Snyder v. Freeman, 
300 N.C. 204, 266 S.E.2d 593 (1980). 


II. DECISIONS UNDER FORMER § 55- 
73(B). 


Intent. — Subsection (b) of former § 55-73 
was intended to supply a legal framework 
within which partner-like arrangements hav- 
ing a reasonable business purpose could be 
worked out with substantial assurance of legal 
validity. Blount v. Taft, 29 N.C. App. 626, 225 
S.E.2d 583 (1976), aff'd, 295 N.C. 472, 246 
S.E.2d 763 (1978). 

Subsection (b) of former § 55-73 simply ab- 
rogated, as to agreements within its purview, 
certain judicial doctrines which had formerly 
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invalidated particular shareholders’ agree- 
ments on those grounds which the statute dis- 
allowed. Blount v. Taft, 295 N.C. 472, 246 
S.E.2d 763 (1978). 

Language in subsection (b) of former 
§ 55-73 was widely borrowed for the close 
corporations statutes of several other jurisdic- 
tions. Blount v. Taft, 295 N.C. 472, 246 S.E.2d 
763 (1978). 

Effect of Subsection (b) of Former § 55- 
73 Generally. — Subsection (b) of former § 55- 
73 created no distinctions between a sharehold- 
ers’ agreement in which the parties sought to 
deal with the corporation as a partnership and 
any other stockholders’ agreement which re- 
lated to any phase of the affairs of the corpora- 
tion. It added nothing, either expressly or 
impliedly, to the words of the agreement; nor 
did it suspend the rules of contract law relating 
to its construction, modification or rescission. It 
merely provided that a shareholders’ agree- 
ment in which the parties sought to deal with 
affairs of the corporation in a manner which 
would be appropriate only between partners 
was not invalid for that reason. Blount v. Taft, 
295 N.C. 472, 246 S.E.2d 763 (1978). 

To meet the requirements of subsection 
(b) of former § 55-73 for establishing a valid 
shareholders’ agreement in a close corporation, 
there had to be an agreement in writing of all 
shareholders; but the writing could consist of a 
written provision in the charter or bylaws of the 
corporation which could be based on an oral 
agreement which had been embodied therein. 
Blount v. Taft, 29 N.C. App. 626, 225 S.E.2d 583 
(1976), aff'd, 295 N.C. 472, 246 S.E.2d' 763 
(1978). 

Consensual agreements coming within 
subsection (b) of former § 55-73 were 
shareholders’ agreements whether embod- 
ied in the bylaws or in a duly executed side 
agreement. Blount v. Taft, 295 N.C. 472, 246 
S.E.2d 763 (1978). 


Ill. AMENDMENT AND TERMINATION. 


Amendment of Agreement in Charter or 
Bylaws. — When parties to a shareholders’ 
agreement choose to embody it in the charter or 
bylaws, it must be concluded that they in- 
tended for statutory or common-law norms gov- 
erning amendment to apply, absent an ex- 
pressed intention to deviate from them. Blount 
v. Taft, 295 N.C. 472, 246 S.E.2d 763 (1978). 

If a shareholders’ agreement is made a part 
of the charter or bylaws it will be subject to 
amendment as provided therein, or in the ab- 
sence of an internal provision governing 
amendments, as provided by statutory norms. 
Blount v. Taft, 295 N.C. 472, 246 S.E.2d 763 
(1978). 

How Altered or Terminated. — A share- 
holders’ agreement may not be altered or ter- 
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minated except as provided by the agreement, 
or by all the parties, or by operation of law. 
Blount v. Taft, 29 N.C. App. 626, 225 S.E.2d 583 
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(1976), aff'd, 295 N.C. 472, 246 S.E.2d 763 
(1978). 


§§ 55-7-32 through 55-7-39: Reserved for future codification purposes. 


Part 4. Derivative Proceedings. 


§ 55-7-40. Shareholders’ derivative actions. 


Subject to the provisions of G.S. 55-7-41 and G.S. 55-7-42, a shareholder may 
bring a derivative proceeding in the superior court of this State. The superior 
court has exclusive original jurisdiction over shareholder derivative actions. 
(1973,c:469, $1112; 1989, 'c2'265,'s.:13:19959:c*149,'si 1) 


OFFICIAL COMMENT 


Section 7.40 deals with the procedural require- 
ments applicable to derivative suits. A great 
deal of controversy has surrounded the deriva- 
tive suit, and widely different perceptions as to 
the value and efficacy of this litigation continue 
to exist. On the one hand, the derivative action 
has historically been the principal method of 
challenging allegedly improper, illegal, or un- 
reasonable action by management. On the 
other hand, it has long been recognized that the 
derivative suit may be instituted more with a 
view to obtaining a settlement favorable to the 
plaintiff and his attorney than to righting a 
wrong to the corporation (the so-called “strike 
suit”). 

Earlier versions of section 7.40, and similar 
statutes in many states, imposed a series of 
procedural requirements designed in part to 
deter or prevent strike suits. The FEDERAL 
RULES OF CIVIL PROCEDURE, rule 23.1, 
also imposes procedural requirements on deriv- 
ative litigation brought in federal court. There 
has thus been a great deal of experience with 
procedural devices to control abuses of the 
derivative suit. Section 7.40 reflects a reap- 
praisal of these devices in light of major devel- 
opments in corporate governance, the public 
demand for corporate accountability, and the 
corporate response in the form of greater inde- 
pendence and sense of responsibility in boards 
of directors. 


1. ProcepuRAL REQUIREMENTS 
The procedural requirements imposed by sec- 
tion 7.40 are as follows: 


a. The plaintiff may be either a registered or 
beneficial owner of shares held by a nominee 
in his behalf 


Many statutes, including earlier versions of 
the Model Act, required the plaintiff to be a 


shareholder “of record.” This limiting require- 
ment was dropped in revising section 7.40, in 
light of the widespread use of street name or 
nominee ownership of shares. At the same time, 
it was determined that the beneficial owner of 
shares held in a voting trust should also be 
permitted to serve as a plaintiff in a derivative 
suit. These changes were accomplished by the 
addition of a special definition of “shareholder” 
in subsection (e) to broaden the definition of 
that term in section 1.40. 


b. The plaintiff must have been an owner of 
shares at the time of the transaction in ques- 
tion 


The Model Act and the statutes of many 
states have long imposed a “contemporaneous 
ownership” rule, i.e., the plaintiff must have 
been an owner of shares at the time of the 
transaction in question. This rule has been 
criticized as being unduly narrow and technical 
and unnecessary to prevent the transfer or 
purchase of lawsuits. A few states, particularly 
California, Cal. G.C.L. § 800(B), have relaxed 
this rule to the extent of allowing some subse- 
quent purchasers of shares to be plaintiffs in 
limited circumstances. 

The decision to retain the contemporaneous 
ownership rule in section 7.40 was based pri- 
marily on the view that it was simple, clear, and 
easy to apply while the California approach 
might encourage litigation on peripheral issues 
like the extent of the plaintiff’s knowledge of 
the transaction in question when he acquired 
his shares. Further, there has been no persua- 
sive showing that the contemporaneous owner- 
ship rule has prevented the litigation of sub- 
stantial suits since there appear to be many 
persons who might qualify as plaintiffs to bring 
suit even if subsequent purchasers are disqual- 
ified. 
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c. The complaint must be verified 


Section 7.40(b) requires the complaint in a 
derivative suit to be verified, i.e., sworn to. 
Compare FEDERAL RULES OF CIVIL PRO- 
CEDURE, rule 23.1; Surowitz v. Hilton Hotels 
Corp., 383 U.S. 363 (1966). This requirement 
provides some protection against groundless 
litigation without deterring suits brought in 
good faith. 


d. Option holders and convertible debenture 
holders are not permitted to sue 


Arguments may be made that long-term 
creditors and investors with the privilege of 
becoming shareholders by the exercise of op- 
tions or conversion rights should be permitted 
to bring derivative suits. These arguments, 
however, appear to involve the substantive 
rights of these various classes of investors more 
than the procedures required for the assertion 
of derivative rights on behalf of the corporation. 
See, e.g., Harff v. Kerkorian, 324 A.2d 215 (Del. 
Ch. 1974), rev’d in part, 347 A.2d 133 (Del. 
1975). Therefore, section 7.40(a) does not per- 
mit option holders or convertible debenture 
holders to serve as derivative plaintiffs. 


e. There must be prior notice and demand on 
directors in most circumstances 


The purpose of a demand on the board of 
directors is to stimulate the board of directors 
to enforce the rights of the corporation on its 
own. Modern trends in corporate gover- 
nance—particularly the increasing number of 
outside directors and greater directors sensitiv- 
ity to their roles in the corporation and to the 
possibility of personal liability—improve the 
likelihood that the board of directors will weigh 
carefully the shareholder’s demand. Therefore, 
section 7.40(b) requires an allegation with par- 
ticularity of the demand miade, if any, on the 
board of directors. On the other hand, there 
may be circumstances showing that a demand 
on the board of directors would be useless, and 
in those circumstances it should be sufficient to 
allege the reasons why the plaintiff did not 
make the demand. 

Of itself, the rejection by the board of direc- 
tors of the shareholder’s demand neither per- 
mits nor precludes the shareholder’s suit. See 
paragraph 2a. below. 


f. There need be no prior notice to or demand 
on shareholders 


Rule 23.1 of the FEDERAL RULES OF 
CIVIL PROCEDURE requires that, in addition 
to a demand on the board of directors, a de- 
mand be made on shareholders “if necessary.” 
The statutes of a number of states, including 
California and New York, require demands only 
on boards of directors. 


ART. 7. SHAREHOLDERS 


§55-7-40 


Although a demand on shareholders seems 
generally consistent with the broad doctrine of 
requiring exhaustion of all internal avenues of 
relief before commencement of suit, the board 
of directors, not the shareholders, is charged 
with governance of the corporation, including 
the commencement and management of litiga- 
tion. Further, to require a demand on share- 
holders would virtually require the plaintiff to 
engage in a preliminary proxy contest and, in 
the case of publicly held corporations, would 
greatly increase the costs of filing all derivative 
suits, discouraging even legitimate cases. 

For these reasons, it was concluded that the 
requirement of a demand on shareholders 
would add uncertainty, expense, and delay 
without commensurately improving the pros- 
pects of resolving the substantive issues. 


g. Acourt may stay a derivative suit while the 
board of directors investigate 


The last sentence of section 7.40(b) provides 
that if the corporation undertakes an investi- 
gation, the court may stay the proceeding until 
the investigation of the charges made in the 
demand or complaint is completed. The purpose 
of this stay is to preserve the right of the board 
of directors to consider whether or not to seek to 
enforce on its own the corporation’s claim. 


h. Plaintiffs are not required to post bond as 
security for expenses 


Earlier versions of the Model Act and the 
statutes of many states required a plaintiff to 
give security for reasonable expenses, including 
attorneys’ fees, if his holdings of shares did not 
reach a specified size or value—five percent of 
the outstanding shares or a value of $25,000 in 
the earlier version of the Model Act. This re- 
quirement has been deleted. The security for 
expenses requirement, to the extent it was 
based on the size or value of the plaintiff’s 
holdings rather than on the apparent good faith 
of his claim, was subject to criticism that it 
unreasonably discriminated against small 
shareholders. 

The basic policy question with respect to the 
requirement of a bond for small shareholders is 
how far to go in protecting the corporation and 
its officers and directors from suits. The choice 
is between making the right to sue widely 
available, without obstacles except in obviously 
baseless cases, or imposing obstacles in the way 
of the small shareholder without imposing a 
similar obstacle in the way of the large share- 
holder. Moreover, no bond requirement exists 
for class actions, antitrust cases, or individual 
actions for personal injury, all of which involve 
the corporation in substantial expense of de- 
fending against suit. 

Several states have concluded on the basis of 
these considerations that the bond requirement 
for small plaintiffs should be repealed or not 
adopted. 
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i. Recovery of reasonable expenses of suit, 
including attorneys’ fees, if suit brought with- 
out good cause 


In heu of the bond requirement, section 
7.40(d) provides that on termination of a pro- 
ceeding the court may require the complainant 
to pay the defendants’ reasonable expenses, 
including attorneys’ fees, if it finds that the 
proceeding “was commenced without reason- 
able cause.” This test is similar to but not 
identical with the test utilized in section 13.31, 
relating to dissenters’ rights, where the stan- 
dard for award of expenses and attorneys’ fees 
is that dissenters “acted arbitrarily, vexatiously 
or not in good faith” in demanding a judicial 
appraisal of their shares. The derivative action 
situation is sufficiently different from the dis- 
senters’ rights situation to justify a different 
and less onerous test for imposing costs on the 
plaintiff. The test of section 7.40 that the action 
was brought without reasonable cause is appro- 
priate to deter strike suits, on the one hand, 
and on the other hand to protect plaintiffs 
whose suits have a reasonable foundation. 

Section 7.40(d) does not refer to the award of 
expenses, including attorneys’ fees, to success- 
ful plaintiffs. The right of successful plaintiffs 
in derivative suits to this recovery is so univer- 
sally recognized, both by statute and on the 
theory of a recovery of a fund or benefit for the 
corporation, that specific reference was thought 
to be unnecessary. The intention is to preserve 
fully these nonstatutory rights of reimburse- 
ment. Therefore, no negative inference should 
be drawn from section 7.40(d) as to the rights of 
plaintiffs to reimbursement. 

Abuses in the conduct of derivative litigation 
may occur on the part of defendants and their 
counsel as well as by plaintiffs and their coun- 
sel. Abuses may occur with respect to motions, 
pleadings, requests for discovery and resis- 
tance to discovery when conducted either in 
bad faith or without good cause. Sanctions to 
deal with such conduct are not included in this 
Act because courts possess adequate power to 
impose appropriate sanctions under rules of 
civil procedure or the general equity power of 
courts. See Roadway Express, Inc. v. Piper, 447 
U.S. 752 (1980). 


J. Settlement or discontinuance of derivative 
litigation requires judicial approval 


Section 7.40(c) follows the FEDERAL 
RULES OF CIVIL PROCEDURE, and the stat- 
utes of a number of states, including New York 
and Michigan, and requires that all proposed 
settlements and discontinuances must receive 
judicial approval. This requirement seems a 
natural consequence of the proposition that a 
derivative suit is brought on behalf of the class 
of all shareholders and avoids many of the evils 
of the strike suit by preventing the individual 
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shareholder-plaintiff from settling privately 
with the defendants. 

Section 7.40(c) also requires notice to all 
affected shareholders if the court determines 
that the proposed settlement may substantially 
affect the interest of one or more classes of 
shareholders. Unlike the statutes of some 
states, however, section 7.40(c) does not ad- 
dress the issue of which party should bear the 
cost of giving this notice. That is a matter left to 
the discretion of the court reviewing the pro- 
posed settlement. 


2. ISSUES UNRESOLVED BY SECTION 7.40 


Several issues relating to section 7.40 were 
reserved for future consideration because it 
was felt that further experience or experimen- 
tation was desirable before their resolution was 
encapsulated in model statutory language. The 
issues so reserved include the following: 


a. Should a decision by the board of directors 
that maintenance of a derivative suit is 
against the corporation’s interest bar the suit? 


The case law concerning the power of the 
board of directors or of an independent commit- 
tee of the board to bar a derivative suit without 
judicial review is in a state of flux. See, e.g., 
Burks v. Lasker, 441 U.S. 471 (1979); Auerbach 
v. Bennett, 47 N.Y.2d 619, 419 N.Y.S.2d 920, 
393 N.E.2d 994 (1979); Zapata Corp. uv. 
Maldonado, 430 A.2d 779 (Del. 1981); Aronson 
v. Lewis, 473 A.2d 805 (Del. 1984). For the 
present it should be permitted to continue to 
develop. Moreover, this issue may be the sub- 
ject of an amendment to the Model Act at a 
later date. 


b. Should the method of calculating attor- 
neys’ fees be specified? 


Courts are today scrutinizing plaintiffs’ fees 
more closely than they have in the past. This 
trend should be encouraged, and it was there- 
fore concluded that the subject was not appro- 
priate for statutory language at the present 
time. It is believed that the problem is more 
acute with respect to plaintiffs’ fees recoverable 
under general principles of derivative litigation 
than it is under section 7.40(d). 


c. Should there be a maximum limit on an 
individual’s liability? 


The sums involved in claims of alleged 
wrongdoing by a corporation and its officers 
and directors are often extremely large when 
viewed in the light of the personal resources of 
even an affluent person. Claims for millions of 
dollars may create a high leverage to settle, and 
the potential exposure to these claims is an 
undesirable deterrent to service on the board of 
directors, particularly by outside directors. The 
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proposed Federal Securities Code imposes a 
limit on individual liability resulting from cer- 
tain violations of the Code and similar sugges- 
tions have also been made by others. On the 
other hand, where a director’s or officer’s con- 
duct has proved to be wrongful and detrimental 
to the corporation, he should clearly be re- 
quired to disgorge the entire benefit, and it also 
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may be appropriate to require him rather than 
the victimized corporation and shareholders to 
bear any other loss suffered. 

Since no state has yet adopted a limitation of 
liability provision, and there is no experience 
with these provisions, it was thought inappro- 
priate at the present time to discard the prin- 
ciple of unlimited liability. 


NORTH CAROLINA COMMENTARY 


The provisions of the Model Act relating to 
the procedures in derivative proceedings were 
omitted in their entirety. The provisions of 
former G.S. 55-55, with minor modifications, 
have become subsections (a), (b), (d), (e), and (f). 
The second sentence of subsection (b) was 
added to permit the stay of any proceeding in 
the discretion of the court during pendency of 
an investigation by the corporation of the 
charges made in the demand or complaint. 

Subsection (c) permits a recently developed 
procedure whereby two or more disinterested 
directors or other disinterested persons deter- 


Legal Periodicals. — For note, “The Non- 
profit Corporation in North Carolina: Recogniz- 
ing a Right to Member Derivative Suits,” see 63 
N.C.L. Rev. 999 (1985). 

For note, “Alford v. Shaw: North Carolina 
Adopts a Prophylactic Rule to Prevent Termi- 
nation of Shareholders’ Derivative Suits 
Through Special Litigation Committees,” see 64 
N.C.L. Rev. 1228 (1986). 

For article, “The Corporate Fox and the 
Shareholders’ Hen House: Reflections on Alford 
v. Shaw,” see 65 N.C.L. Rev. 569 (1987). 

For article, “The Perils Of Caesar’s Wife: 


CASE 


Editor’s Note. — Many of the cases below 
were decided under the Business Corporation 
Act adopted in 1955 or under prior law. 

Derivative actions are brought by one or 
more shareholders to enforce the rights of 
the corporation. Robbins v. Tweetsie R.R., 
Inc., 126 N.C. App. 572, 486 S.E.2d 453 (1997), 
cert. denied, 347 N.C. 402, 494 S.E.2d 418 
(1997). 

There is no individual recovery where a 
shareholder alleges mere injury to the 
coproration and nothing more. Robbins v. 
Tweetsie R.R., Inc., 126 N.C. App. 572, 486 
S.E.2d 453 (1997), cert. denied, 347 N.C. 402, 
494 §.E.2d 418 (1997). 

No Standing to Bring Suit Without Ben- 
eficial Interest. — Plaintiff had no standing to 
bring suit challenging action of corporation 


mine whether a corporation should pursue a 
particular legal right or remedy and report 
their findings to the court, which may then 
determine whether or not the derivative pro- 
ceedings should be continued. 

Subsection (g), which had no equivalent un- 
der prior law, imposes additional conditions 
upon plaintiffs who bring derivative proceed- 
ings on behalf of public corporations. 

Subsection (h), which also had no equivalent 
under prior law, assures availability of the 
normal corporate attorney-client privilege in 
derivative proceedings. 


Special Litigation Committees v. The Judiciary; 
Is Anyone Above Reproach?,” see 22 Wake For- 
est L. Rev. 57 (1987). 

For note discussing presumption of good faith 
in deliberations by special litigation commit- 
tees, in light of Alford v. Shaw, see 22 Wake 
Forest L. Rev. 127 (1987). 

For article discussing derivative suit litiga- 
tion, see 66 N.C.L. Rev. 565 (1988). 

For note, “Shareholder Derivative Suits Un- 
der the New North Carolina Business Corpora- 
tion Act,” see 68 N.C. L. Rev. 1091 (1990). 


NOTES 


where he failed to maintain his status as a 
holder of a beneficial interest in the stock of 
that corporation throughout the pendency of 
the litigation. Ashburn vy. Wicker, 95 N.C. App. 
162, 381 S.E.2d 876 (1989), decided under the 
former Business Corporation Act. 

Plaintiff had no standing to challenge a loan 
made by defendant corporation to other defen- 
dant when plaintiff’s beneficial interest, if any, 
in the defendant corporation consisted of a 
pledge of stock which secured a debt that was 
paid by another pledgee of the stock before 
plaintiff filed suit. Ashburn v. Wicker, 95 N.C. 
App. 162, 381 S.E.2d 876 (1989), decided under 
the former Business Corporation Act. 

Effect of Futility Doctrine. — The futility 
doctrine does not allow a shareholder to bring a 
claim directly. Rather, it simply allows a share- 
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holder to bring a derivative claim without first 
making demand upon corporate management. 
Thus, this doctrine offered no support to plain- 
tiff’s attempt to recover directly for the breach 
of his fellow directors’ fiduciary duty to corpo- 
ration. Silverman v. Miller, 155 Bankr. 362 
(Bankr. E.D.N.C. 1998). 

Pledgee of corporate stock has a signif- 
icant beneficial interest to have standing to 
sue the corporation derivatively for misman- 
agement, provided he maintains an equitable 
interest in the collateral. Ashburn v. Wicker, 95 
N.C. App. 162, 381 S.E.2d 876 (1989), decided 
under the former Business Corporation Act. 

Demand for Action by Directors as Pre- 
requisite. — Former § 55-55(b) codified the 
prior case law of this and other jurisdictions 
that in order for an individual as a shareholder 
to bring suit against the directors of a corpora- 
tion for breach of their duties to the corpora- 
tion, he must show that he has exhausted his 
intracorporate remedies by making demand 
upon the board to do that which he seeks to 
have done. Swenson v. Thibaut, 39 N.C. App. 
77, 250 S.E.2d 279 (1978), cert. denied and 
appeal dismissed, 296 N.C. 740, 254 S.E.2d 
181, 254 S.E.2d 182, 254 S.E.2d 183 (1979). 

In the absence of circumstances indicating 
that such a step would be futile, a demand that 
the directors act is a prerequisite of a share- 
holder suing upon behalf of the corporation. 
Roney v. Joyner, 86 N.C. App. 81, 356 S.E.2d 
401 (1987). 

Exhaustion of intracorporate remedies (that 
is, “demand”) is a procedural prerequisite to the 
filing of a derivative action in this state. Alford 
v. Shaw, 320 N.C. 465, 358 S.E.2d 323 (1987). 

Minutes of board of directors meeting intro- 
duced into evidence by plaintiff confirmed that 
plaintiff made a motion that the corporation 
retain counsel to investigate the usurpation of 
a commercial leasing deal, and that this motion 
died for lack of a second. This action satisfied 
the demand requirement of this section, and 
any further demand would have been futile. 
Silverman v. Miller, 155 Bankr. 362 (Bankr. 
E.D.N.C. 1993). 

An equitable exception to the demand 
requirement may be invoked when the direc- 
tors who are in control of the corporation are 
the same ones (or under the control of the same 
ones) as were initially responsible for the 
breaches of duty alleged; in such a case, the 
demand of a shareholder upon the directors to 
sue themselves or their principals would be 
futile and therefore is not required for the 
maintenance of the action. Swenson v. Thibaut, 
39 N.C. App. 77, 250 S.E.2d 279 (1978), cert. 
denied and appeal dismissed, 296 N.C. 740, 254 
S.E.2d 181, 254 S.E.2d 182, 254 S.H.2d 183 
(1979); Alford v. Shaw, 320 N.C. 465, 358 S.E.2d 
323 (1987). 

Mere negligence of the directors in eval- 
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uation of a purchase or in relying upon the 
advice of accounting and investment experts 
does not excuse a shareholder from demanding 
action by the board of directors before suing to 
enforce a corporate right. Roney v. Joyner, 86 
N.C. App. 81, 356 S.E.2d 401 (1987). 

Pleading of Damages and Defenses 
Thereto. — The pleading of the damages is an 
issue which is central to the merits of a deriv- 
ative action and was not an area in which the 
corporation had standing to assert a defense. 
Swenson v. Thibaut, 39 N.C. App. 77, 250 
S.E.2d 279 (1978), cert. denied and appeal 
dismissed, 296 N.C. 740, 254 S.E.2d 181, 254 
S.E.2d 182, 254 S.E.2d 183 (1979). 

Business Judgment Rule. — The business 
judgment rule, stated simply, provides that 
when a corporation’s decision not to assert a 
claim represents a good faith business judg- 
ment by its directors, a shareholder will not be 
permitted to substitute his judgment for that of 
the company’s management by asserting the 
claim in a derivative action. Swenson v. 
Thibaut, 39 N.C. App. 77, 250 S.E.2d 279 
(1978), cert. denied and appeal dismissed, 296 
N.C. 740, 254 S.E.2d 181, 254 S.E.2d 182, 254 
S.E.2d 183 (1979). 

Business Judgment Defense Involves 
Question of Good Faith. — Where the busi- 
ness judgment question is presented to the 
court as a ground for dismissal, the sole issue 
for determination is whether the decision was 
made in good faith. Swenson v. Thibaut, 39 
N.C. App. 77, 250 S.E.2d 279 (1978), cert. 
denied and appeal dismissed, 296 N.C. 740, 254 
S.E.2d 181, 254 S.E.2d 182, 254 S.E.2d 183 
(1979). 

When Defense of “Business Judgment” 
Available to Corporation. — The defense of 
business judgment is not available to the cor- 
poration in a derivative action where a majority 
of its directors are implicated in the allegations 
of the suit, as it is a defense on the merits which 
may properly be interposed only by the direc- 
tors and management of the corporation, unless 
the corporation is a real defendant as to some 
meritorious issue in the suit. Swenson v. 
Thibaut, 39 N.C. App. 77, 250 S.E.2d 279 
(1978), cert. denied and appeal dismissed, 296 
N.C. 740, 254 S.E.2d 181, 254 S.E.2d 182, 254 
S.E.2d 183 (1979). 

Recommendation of Special Litigation 
Committee. — To rely blindly on the report of 
a corporation-appointed special litigation com- 
mittee is to abdicate the judicial duty to con- 
sider the interests of shareholders imposed by 
statute; this abdication is particularly inappro- 
priate in a case where shareholders allege se- 
rious breaches of fiduciary duties owed to them 
by the directors controlling the corporation. 
Alford v. Shaw, 320 N.C. 465, 358 S.E.2d 323 
(1987). 

The fact that a special litigation committee 
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appointed by directors charged with self-deal- 
ing recommends that derivative action should 
not proceed, while carrying weight, is not bind- 
ing upon the trial court; rather, the court must 
make a fair assessment of the report of the 
special committee, along with all the other facts 
and circumstances in the case, in order to 
determine whether the defendants will be able 
to show that the transaction complained of was 
just and reasonable to the corporation. Alford v. 
Shaw, 320 N.C. 465, 358 S.E.2d 323 (1987). 

The burden is on the movant, usually the 
corporation on whose behalf the suit was initi- 
ated, to prove the independence, disinterested- 
ness, and appropriate qualifications of the com- 
mittee and that it conducted a reasonable 
investigation in good faith of the matters al- 
leged in the complaint. The committee is not 
entitled to a presumption of independence, dis- 
interestedness, good faith, or reasonableness. 
Alford v. Shaw, 327 N.C. 526, 398 S.E.2d 445 
(1990). 

Corporation as Defendant Where Inter- 
est Adverse to Plaintiff’s. — In some situa- 
tions, the corporation in whose interest the 
derivative action is purportedly brought will 
have interests adverse to those of the nominal 
plaintiffs bringing the action derivatively, and 
will of necessity be more than a nominal defen- 
dant. Such situations would include an action 
to enjoin the performance of a contract by the 
corporation, to appoint a receiver, to interfere 
with a corporate reorganization, or to interfere 
with internal management, where there is no 
allegation of fraud or bad faith. Swenson v. 
Thibaut, 39 N.C. App. 77, 250 S.E.2d 279 
(1978), cert. denied and appeal dismissed, 296 
N.C. 740, 254 S.E.2d 181, 254 S.E.2d 182, 254 
S.E.2d 183 (1979). 

Corporation’s Right to Defend Gener- 
ally. — A corporation is not powerless in all 
cases and in all circumstances to resist a deriv- 
ative action. Swenson v. Thibaut, 39 N.C. App. 
77, 250 S.E.2d 279 (1978), cert. denied and 
appeal dismissed, 296 N.C. 740, 254 S.E.2d 
181, 254 S.E.2d 182, 254 S.E.2d 183 (1979). 

Burden of Proving Reasonableness of 
Transactions. — When a stockholder in a 
derivative action seeks to establish self-dealing 
on the part of a majority of the board, the 
burden should be upon those directors to estab- 
lish that the transactions complained of were 
just and reasonable to the corporation when 
entered into or approved. Alford v. Shaw, 320 
N.C. 465, 358 S.E.2d 323 (1987). 

Defenses Not on Merits Available to Cor- 
poration. — Certain defenses, such as matters 
of personal jurisdiction, venue and subject mat- 
ter jurisdiction (which question may arise in 
the context of alleged existence of prior pending 
actions involving matters identical to those 
complained of in the derivative suit) could be 
asserted by both the corporation and individual 
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defendants where appropriate, as they are not 
defenses on the merits of the derivative claim. 
Swenson v. Thibaut, 39 N.C. App. 77, 250 
S.E.2d 279 (1978), cert. denied and appeal 
dismissed, 296 N.C. 740, 254 S.E.2d 181, 254 
S.E.2d 182, 254 S.E.2d 183 (1979). 

Additionally, certain defenses which are 
properly asserted before trial on the mer- 
its of the derivative action are peculiar to 
the corporation alone, and may be properly 
raised only by the corporate nominal defendant 
who, for purposes of those matters, ceases to be 
a nominal defendant and becomes an actual 
party defendant. These defenses would include 
the lack of standing of the plaintiffs to sue 
derivatively for reasons of insufficient repre- 
sentation of shareholders and a failure on 
plaintiffs’ part to make a demand upon the 
board of directors. Swenson v. Thibaut, 39 N.C. 
App. 77, 250 S.E.2d 279 (1978), cert. denied and 
appeal dismissed, 296 N.C. 740, 254 S.E.2d 
181, 254 S.E.2d 182, 254 S.E.2d 183 (1979). 

Limits on Corporation’s Right to De- 
fend. — In an action brought by a minority 
shareholder derivatively in the name and right 
of a corporation, to enforce rights or to seek 
redress accruing to the corporation, that corpo- 
ration will be deemed for purposes of the litiga- 
tion to be aligned as a party plaintiff (except to 
the extent that the corporation is an actual 
defendant as to an issue in the action) although 
for purposes of form it is designated as a 
nominal defendant. Accordingly, the corpora- 
tion may not defend itself against the deriva- 
tive action on the merits and must limit its 
defenses, if any, to the pre-trial matters proper 
to it. Where a corporation seeks to extend its 
defenses beyond those areas in which it may 
properly conduct them, dismissal will lie 
against it. Swenson v. Thibaut, 39 N.C. App. 77, 
250 S.E.2d 279 (1978), cert. denied and appeal 
dismissed, 296 N.C. 740, 254 S.E.2d 181, 254 
S.E.2d 182, 254 S.E.2d 183 (1979). 

When Order Not Void for Lack of Notice 
to Shareholders. — In an action challenging 
the appointment of operating receivers for a 
corporation, there was no merit to defendants’ 
contention that the initial order of the trial 
court appointing the receivers was void because 
certain shareholders were not given notice of 
the proceedings and were thereby denied their 
due process rights to notice prior to a court 
proceeding, the outcome of which would affect 
their property interests, since there was no 
requirement in the statutes, either in the pro- 
visions governing the appointment of receivers 
or in the provisions governing derivative share- 
holder suits, that notice be given to persons 
who are not parties to the action. Lowder v. All 
Star Mills, Inc., 301 N.C. 561, 273 S.E.2d 247 
(1981). 

The statute sets forth two distinct stan- 
dards for awarding attorneys’ fees to suc- 
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cessful litigants and taxing unsuccessful liti- 
gants with their opponents’ attorney’s fees. The 
court may award attorney’s fees to a successful 
litigant who obtains a compromise and settle- 
ment or judgment, and may also assess attor- 
ney’s fees against an unsuccessful litigant in 
certain cases. Lowder ex rel. Doby v. Doby, 79 
N.C. App. 501, 340 S.E.2d 487, cert. denied, 316 
N.C. 732, 345 S.E.2d 388 (1986). 

When Fees May Be Awarded. — The stat- 
ute does not impose a requirement to quantify 
the financial success of the derivative claim 
before fees may be awarded. The plaintiff need 
only succeed, in whole or in part, on behalf of 
the corporation. Lowder v. All Star Mills, Inc., 
82 N.C. App. 470, 346 S.E.2d 695 (1986). 

Amount of Award. — The statute does not 
provide, directly or indirectly, that the award of 
fees and expenses cannot exceed the specific 
monetary recovery. Lowder v. All Star Mills, 
Inc., 82 N.C. App. 470, 346 S.E.2d 695 (1986). 

Award Upheld. — The removal of a self- 
dealing, controlling director from office and the 
appointment of a permanent receiver to protect 
the corporation in question conferred a sub- 
stantial benefit on the corporation, so as to 
justify an award of attorneys’ fees against the 
corporation. Lowder v. All Star Mills, Inc., 82 
N.C. App. 470, 346 S.E.2d 695 (1986). 

Merit Bonus Improperly Added _ to 
Award. — An award of a merit bonus added by 
the court to the attorneys’ fees awarded, based 
on factors that were properly considered in the 
initial determination of the hourly rates and 
the number of hours reasonably expended, was 
an abuse of discretion. Lowder v. All Star Mills, 
Inc., 82 N.C. App. 470, 346 S.E.2d 695 (1986). 

The trial court, in its discretion, may 
charge plaintiffs with defendants’ reason- 
able expenses, including attorneys’ fees, in- 
curred in defense of the action. Lowder ex rel. 
Doby v. Doby, 79 N.C. App. 501, 340 S.E.2d 487, 
cert. denied, 316 N.C. 732, 345 S.E.2d 388 
(1986). 

Plaintiffs’ actions were brought without 
reasonable cause where both the federal 
bankruptcy court and state receivership court 
had previously, either in Chapter X reorganiza- 
tion proceeding or receivership proceeding, 
dealt with the merits of the allegations made by 
plaintiffs in their five complaints, and the 
record was devoid of evidence to support any 
reasonable belief that there was a sound chance 
that plaintiffs’ claims in the litigation might be 
sustained. Lowder ex rel. Doby v. Doby, 79 N.C. 
App. 501, 340 S.E.2d 487, cert. denied, 316 N.C. 
732, 345 S.E.2d 388 (1986). 

Calculation of Fees and Expenses. — 
Where plaintiff filed five lawsuits involving 
substantially overlapping contentions of law 
and fact, four of which were virtually identical 
and were linked together for purposes of ap- 
peal, plaintiffs, who created the situation, could 
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not complain that the fees and expenses appor- 
tioned by the trial court to each of these nomi- 
nally separate proceedings were not calculated 
with precision. Lowder ex rel. Doby v. Doby, 79 
N.C. App. 501, 340 S.E.2d 487, cert. denied, 316 
N.C. 732, 345 S.E.2d 388 (1986). 

Judicial Review. — The plain language of 
the statute requires thorough judicial review of 
suits initiated by shareholders on behalf of a 
corporation. The court is directed to determine 
whether the interest of any shareholder will be 
substantially affected by the discontinuance, 
dismissal, compromise, or settlement of a de- 
rivative suit. Alford v. Shaw, 320 N.C. 465, 358 
S.E.2d 323 (1987). 

Although the statute does not specify what 
test the court must apply in making its deter- 
mination, it would be difficult for the court to 
determine whether the interests of sharehold- 
ers or creditors would be substantially affected 
by such discontinuance, dismissal, compromise, 
or settlement without looking at the proposed 
action substantively; the court must of neces- 
sity evaluate the adequacy of materials pre- 
pared by the corporation which support the 
corporation’s decision to settle or dismiss a 
derivative suit, along with the plaintiff’s fore- 
cast of evidence. Alford v. Shaw, 320 N.C. 465, 
358 S.E.2d 323 (1987). 

Court approval is required for disposition 
of all derivative suits, even where the directors 
are not charged with fraud or self-dealing, or 
where the plaintiff and the board agree to 
discontinue, dismiss, compromise, or settle the 
lawsuit. Alford v. Shaw, 320 N.C. 465, 358 
S.E.2d 323 (1987). 

Disposition Where Amount of Recovery 
Would Not Outweigh Detriment to Corpo- 
ration. — If it appears likely that plaintiff 
could prevail on the merits, but that the 
amount of the recovery would not be sufficient 
to outweigh the detriment to the corporation, 
the court may allow discontinuance, dismissal, 
compromise, or settlement. Alford v. Shaw, 320 
N.C. 465, 358 S.E.2d 323 (1987). 

In exercising its own independent busi- 
ness judgment, the court must consider “such 
ethical, commercial, promotional, public rela- 
tions and fiscal factors as may be involved in a 
given situation.” Alford v. Shaw, 327 N.C. 526, 
398 S.E.2d 445 (1990). 

The corporation as the party seeking final 
disposition of the case under former § 55-55(c) 
(see now this section) has the burden of going 
forward with evidence, on such items, and to 
show that continuing the action is more likely 
than not to be against the interests of the 
corporation. Of course, the shareholders initi- 
ating the suit are also entitled to present evi- 
dence and arguments as to their contentions. 
Ultimately, however, while “the review contem- 
plated does not lend itself to any formula-like 
approach,” it is for the court to decide whether 
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the case begun in the superior court will con- 
tinue. Alford v. Shaw, 327 N.C. 526, 398 S.E.2d 
445 (1990). 

Trial judge may allow discovery to en- 
able him to assess the committee of deci- 
sion-makers, the investigation made by the 
committee, the findings of the committee, and 
the recommendation of the committee. After 
hearing evidence on these matters, the trial 
court is to determine the independence, disin- 
terestedness, and good faith of the committee in 
making its investigation, in addition to the 
reasonableness of the bases relied upon by the 
committee in concluding and recommending 
that the cause of action on behalf of the corpo- 
ration be disposed of as recommended. Alford v. 
Shaw, 327 N.C. 526, 398 S.E.2d 445 (1990). 

Plaintiffs were not required to pursue 
statutory dissenters’ rights under former 
§ 55-113 (see now Art. 13 of ch. 55) to oppose 
merger during litigation in order to maintain 
standing. Subdivision (c) of former § 55-113 
would have deprived them of all interest in 
defendant corporation. Alford v. Shaw, 327 N.C. 
526, 398 S.E.2d 445 (1990). 

Responsibility of Court When Party 
Challenges Recommendation of Corpora- 
tion. — Since proceedings under former § 55- 
55(c) (see now this section) are held before a 
trial judge sitting without a jury, when a party 
challenges the recommendation of the corpora- 
tion in whose name a lawsuit was initiated 
derivatively, it is the court’s responsibility first, 
to require the party taking issue with the 
recommendation to outline his contentions so 
he may receive an appropriate response from 
the other parties to the suit, and then secondly, 
to hear evidence on these contentions, in order 
to be able to determine whether the lawsuit is 
to be discontinued, dismissed, settled, or 
turned over to the plaintiff-shareholders or the 
corporation for litigation. Alford v. Shaw, 327 
N.C. 526, 398 S.E.2d 445 (1990). 

There was no requirement of continuing 
share ownership in former § 55-55 in order 
for an individual, who was a shareholder at the 
time of the transaction about which he was 
complaining and at the time the action was 
filed, to proceed with a derivative action. Had 
the legislature intended to include such a re- 
quirement in the corporate statutes, it would 
have done so. Alford v. Shaw, 327 N.C. 526, 398 
S.E.2d 445 (1990). 

Section Does Not Contain Continuing 
Share Ownership Requirement. — This 
section, the new statute, while elaborating 
some of the procedures set forth in former 
§ 55-55, does not contain a continuing share 
ownership requirement. Alford v. Shaw, 327 
N.C. 526, 398 S.E.2d 445 (1990). 

No State Constitutional Right Exists to 
Trial by Jury of Factual Issues. — Although 
a litigant’s right to have a jury try issues of fact 
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concerning the merits of the action initiated by 
the filing of a derivative suit complaint is guar- 
anteed by the Constitution of North Carolina, 
the procedure required by former § 55-55(c) 
(see now this section) did not exist before the 
adoption of the Constitution of 1868, and there- 
fore no State constitutional right exists to a 
trial by jury of factual issues that might arise 
during the course of the proceedings required 
under this statute. Alford v. Shaw, 327 N.C. 
526, 398 S.E.2d 445 (1990). 

A litigant has no right to the determina- 
tion of factual issues by a jury during pro- 
ceedings occurring pursuant to former § 55- 
55(c) (see now this section). In this section of 
the statute, it is clear that the word “court” 
referred to the trial judge and not to a jury. The 
remaining sentences of former § 55-55(c) re- 
ferred to discretionary decisions exercisable 
properly only by the trial judge; clearly the 
legislature did not intend that a jury be in- 
volved in the procedures required under former 
§ 55-55(c). Alford v. Shaw, 327 N.C. 526, 398 
S.E.2d 445 (1990). 

Jury Properly Not Involved in Deciding 
Future of Case. — The trial judge proceeded 
properly insofar as he did not involve a jury in 
the decision whether to allow the case to be 
discontinued, dismissed, compromised or set- 
tled. Alford v. Shaw, 327 N.C. 526, 398 S.E.2d 


445 (1990). 
Judge May Need to Resolve Fact Issues 
to Determine Future of Case. — As the 


judicial official charged under former § 55- 
55(c) (see now this section) with this authority, 
the trial judge may well have to resolve issues 
of fact to decide whether to permit the suit to go 
forward, be settled, or be dismissed. Alford v. 
Shaw, 327 N.C. 526, 398 S.E.2d 445 (1990). 

Judge, Not Jury, Decides Whether Case 
Will Be Settled, Dismissed, etc. — The hear- 
ing on motions filed under former § 55-55(c) 
(see now this section) was appropriately held by 
the trial judge sitting without a jury. Alford v. 
Shaw, 327 N.C. 526, 398 S.E.2d 445 (1990). 

Trial Court’s Review of Motions to Set- 
tle, Dismiss, Compromise or Discontinue. 
— The trial court is to undertake a two-step 
review of motions brought under former § 55- 
55(c) (see now this section). First, it is to decide 
whether the proposal for disposition of the case 
which is submitted to the court was reached by 
qualified independent disinterested decision- 
makers who in good faith proceeded to thor- 
oughly investigate and evaluate the claims set 
forth in the complaint. The second step requires 
the trial court to exercise its own independent 
business judgment as to whether the case is to 
be discontinued, dismissed, compromised or 
settled. Alford v. Shaw, 327 N.C. 526, 398 
S.E.2d 445 (1990). 

Procedure and Discovery in Hearing 
Concerning Motion to Dismiss, Settle, etc. 
— For a case discussing interplay of rules and 
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statutes governing procedure and discovery in 
shareholder’s derivative action, particularly 
with respect to former § 55-55(c) (see now this 
section) and§ 1A-1, Rules 12, 23 and 56. Alford 
v. Shaw, 327 N.C. 526, 398 S.E.2d 445 (1990). 
Rule 23.1, Fed. R. Civ. P., is entirely 
consistent with this section, as this section 
allows for a device that the federal rule does not 
contemplate. The terms of Rule 23.1 and the 
appointment of a committee pursuant to this 
section both can be fully honored in a federal 
court sitting in diversity. Crown Crafts, Inc. v. 
Aldrich, 148 F.R.D. 547 (E.D.N.C. 1998). 
Appointment of a committee under sub- 
section (c) of former similar section is generally 
more appropriate in the context of a publicly 
held corporation, or at the very least within a 
close corporation with more than two owners. 


§ 55-7-40.1. Definitions. 
In this Part: 
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The appointment of a committee would likely 
only delay litigation in action brought by mi- 
nority shareholders of close corporation alleg- 
ing breach of fiduciary duties and deceptive and 
unfair trade practices. Crown Crafts, Inc. v. 
Aldrich, 148 F.R.D. 547 (E.D.N.C. 1993). 

Issuance of Stay Pending Committee Re- 
port. — The language of subsection (c) of 
former similar section, while not expressly 
granting it, contemplates the issuance of a stay 
pending the committee’s report. The appoint- 
ment of a committee would be meaningless if 
the litigation were allowed to continue pending 
its investigation. Crown Crafts, Inc. v. Aldrich, 
148 F.R.D. 547 (E.D.N.C. 1993). 

Quoted in Crown Crafts, Inc. v. Aldrich, 148 
F.R.D. 151 (E.D.N.C. 1993). 


(1) “Derivative proceeding” means a civil suit in the right of a domestic 
corporation or, to the extent provided in G.S. 55-7-47, in the right of a 


foreign corporation. 


(2) “Shareholder” has the same meaning as in G.S. 55-1- 40 and includes 
a beneficial owner whose shares are held in a voting trust or held by 
a nominee on the beneficial owner’s behalf. (1995, c. 149, s. 1.) 


§ 55-7-41. Standing. 


A shareholder may not commence or maintain a derivative proceeding 


unless the shareholder: 


(1) Was a shareholder of the corporation at the time of the act or omission 
complained of or became a shareholder through transfer by operation 
of law from one who was a shareholder at that time; and 

(2) Fairly and adequately represents the interests of the corporation in 
enforcing the right of the corporation. (1995, c. 149, s. 1.) 


§ 55-7-42. Demand. 


No shareholder may commence a derivative proceeding until: 
(1) A written demand has been made upon the corporation to take 


suitable action; and 


(2) 90 days have expired from the date the demand was made unless, 
prior to the expiration of the 90 days, the shareholder was notified 
that the corporation rejected the demand, or unless irreparable injury 
to the corporation would result by waiting for the expiration of the 
90-day period. (1995, c. 149, s. 1.) 


§ 55-7-43. Stay of proceedings. 


If the corporation commences an inquiry into the allegations set forth in the 
demand or complaint, the court may stay a derivative proceeding for a period 
of time the court deems appropriate. (1995, c. 149, s. 1.) 


§ 55-7-44. Dismissal. 


(a) The court shall dismiss a derivative proceeding on motion of the 
corporation if one of the groups specified in subsection (b) or (f) of this section 
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determines in good faith after conducting a reasonable inquiry upon which its 
conclusions are based that the maintenance of the derivative proceeding is not 
in the best interest of the corporation. 

(b) Unless a panel is appointed pursuant to subsection (f) of this section, the 
inquiry and determination shall be made by: 

(1) A majority vote of independent directors present at a meeting of the 
board of directors if the independent directors constitute a quorum; or 

(2) Amajority vote of a committee consisting of two or more independent 
directors appointed by majority vote of independent directors present 
at a meeting of the board of directors, whether or not the independent 
directors constituted a quorum. 

(c) For purposes of this section, none of the following factors by itself shall 
cause a director to be considered not independent: 

(1) The nomination or election of the director by persons who are 
defendants in the derivative proceeding or against whom action is 
demanded; 

(2) The naming of the director as a defendant in the derivative proceeding 
or aS a person against whom action is demanded; or 

(3) The approval by the director of the act being challenged in the 
derivative proceeding or demand if the act resulted in no personal 
benefit to the director. 

(d) If a derivative proceeding is commenced after a determination has been 
made rejecting a demand by a shareholder, the complaint shall allege with 
particularity facts establishing that the requirements of subsection (a) of this 
section have not been met. Defendants may make a motion to dismiss a 
complaint under subsection (a) of this section for failure to comply with this 
subsection. Prior to the court’s ruling on such a motion to dismiss, the plaintiff 
shall be entitled to discovery only with respect to the issues presented by the 
motion and only if and to the extent that the plaintiff has alleged such facts 
with particularity. The preliminary discovery shall be limited solely to matters 
germane and necessary to support the facts alleged with particularity relating 
solely to the requirements of subsection (a) of this section. 

(e) If a majority of the board of directors does not consist of independent 
directors at the time the determination is made, the corporation shall have the 
burden of proving that the requirements of subsection (a) of this section have 
been met. If a majority of the board of directors consists of independent 
directors at the time the determination is made, the plaintiff shall have the 
burden of proving that the requirements of subsection (a) of this section have 
not been met. 

(f) The court may appoint a panel of one or more independent persons upon 
motion of the corporation to make a determination whether the maintenance 
of the derivative proceeding is in the best interest of the corporation. The 
plaintiff shall have the burden of proving that the requirements of subsection 
(a) of this section have not been met. (1995, c. 149, s. 1; c. 509, s. 135.2(t).) 


§ 55-7-45. Discontinuance or settlement. 


(a) A derivative proceeding may not be discontinued or settled without the 
court’s approval. If the court determines that a proposed discontinuance or 
settlement will substantially affect the interests of the corporation’s share- 
holders or a class of shareholders, the court shall direct that notice be given to 
the shareholders affected. 

(b) The court shall determine the manner and form of the notice and the 
manner in which costs of the notice shall be borne. (1995, c. 149, s. 1.) 
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§ 55-7-46. Payment of expenses. 


On termination of the derivative proceeding, the court may: 

(1) Order the corporation to pay the plaintiff's reasonable expenses, 
including attorneys’ fees, incurred in the proceeding if it finds that the 
proceeding has resulted in a substantial benefit to the corporation; 

(2) Order the plaintiff to pay any defendant’s reasonable expenses, 
including attorneys’ fees, incurred in defending the proceeding if it 
finds that the proceeding was commenced or maintained without 
reasonable cause or for an improper purpose; or 

(3) Order a party to pay an opposing party’s reasonable expenses, includ- 
ing attorneys’ fees, incurred as a result of the filing of a pleading, 
motion, or other paper, if the court, after reasonable inquiry, finds that 
the pleading, motion, or other paper was not well grounded in fact or 
was not warranted by existing law or a good faith argument for the 
extension, modification, or reversal of existing law, and that it was 
interposed for an improper purpose, such as to harass or to cause 
unnecessary delay or needless increase in the cost of litigation. (1995, 
c. 149, s. 1.) 


§ 55-7-47. Applicability to foreign corporations. 


In any derivative proceeding in the right of a foreign corporation, the 
matters covered by this Part shall be governed by the laws of the jurisdiction 
of incorporation of the foreign corporation except for the matters governed by 
G.S. 55-7-48, 55-7-45, and 55-7-46. (1995, c. 149, s. 1.) 


§ 55-7-48. Suits against directors of public corporations. 


In addition to the requirements of this Part, the plaintiff in an action 
brought on behalf of a corporation that is a public corporation at the time of the 
action against one or more of its directors for monetary damages shall: 

(1) Allege, and it must appear, that each plaintiff has been a shareholder 
or holder of a beneficial interest in shares of the corporation for at 
least one year; 

(2) Bring the action within two years of the date of the transaction of 
which the plaintiff complains; and 

(3) If the court orders, execute and deposit with the clerk of court a 
written undertaking with sufficient surety, approved by the court, to 
indemnify the corporation against any and all expenses reasonably 
expected to be incurred by the corporation in connection with the 
proceeding, including expenses arising by way of indemnity. (1995, c. 
149, s. 1.) 


§ 55-7-49. Privileged communications. 


In any derivative proceeding, no shareholder shall be entitled to obtain or 
have access to any communication within the scope of the corporation’s 
attorney-client privilege that could not be obtained by or would not be 
accessible to a party in an action other than on behalf of the corporation. (1995, 
64149, .s..1;) 
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ARTICLE 8. 


Directors and Officers. 
Part 1. Board of Directors. 


§ 55-8-01. Requirement for and duties of board of direc- 
tors. 


(a) Except as provided in subsection (c), each corporation must have a board 
of directors. 

(b) All corporate powers shall be exercised by or under the authority of, and 
the business and affairs of the corporation managed under the direction of, its 
board of directors, except as otherwise provided in the articles of incorporation 
or in an agreement valid under G.S. 55-7-31(b). 

(c) A corporation may dispense with or limit the authority of a board of 
directors by describing in its articles of incorporation or in an agreement valid 
under G.S. 55-7-31(b) who will perform some or all of the duties of a board of 
directors; but no such limitation upon the authority which the board of 
directors would otherwise have shall be effective against other persons without 
actual knowledge of such limitation. 

(d) To the extent the articles of incorporation or an agreement valid under 
G.S. 55-7-31(b) vests authority of the board of directors in an individual or 
group other than the board of directors, such individual or group in the 
exercise of such authority shall be deemed to be acting as the board of directors 
for all purposes of this Chapter. (1955, c. 1871, s. 1; 1989, c. 265, s. 1.) 


OFFICIAL COMMENT 


Section 8.01 requires that every corporation 
have a board of directors except that a corpora- 
tion with 50 or fewer shareholders may dis- 
pense with or limit the authority of the board of 
directors by describing in the articles “who will 
perform some or all of the duties of a board of 
directors.” Section 8.01(c). This election is inde- 
pendent of the various close corporation elec- 
tions permitted by the Model Statutory Close 
Corporation Supplement, though the _ basic 
standard of 50 shareholders is the same in both 
section 8.01 and that Supplement. 

Obviously, some form of governance is neces- 
sary for every corporation. The board of direc- 
tors is the traditional form of corporate gover- 
nance but it need not be the exclusive form. 
Patterns of management may be tailored to 
specific needs in connection with family con- 
trolled enterprises, wholly or partially owned 
subsidiaries, or corporate joint ventures with- 
out the requirement of electing close corpora- 
tion status under the Model Statutory Close 
Corporation Supplement. The persons who per- 
form some or all of the duties of the board of 
directors may be designated “trustees,” 
“agents,” or “managers,” and they may be se- 
lected in ways other than the traditional elec- 
tion by the shareholders. It is necessary, how- 
ever, that some person or group perform these 


duties, and the designated persons, while per- 
forming them, are subject to the same duties as 
directors. 

An example of the restructuring of the tradi- 
tional board of directors permitted by section 
8.01 is presented by the facts of Lehrman v. 
Cohen, 43 Del. Ch. 222, 222 A.2d 800 (Del. 
1966), where two shareholders (or allied family 
interests) had equal voting power and wished 
to permit the corporation’s attorney to cast a 
tie-breaking vote on the board of directors with- 
out giving him a participating equity interest in 
the corporation. While the desired result was 
successfully achieved in that case by creating a 
class of voting shares without a significant 
economic interest in the corporation, the same 
result may be reached under section 8.01 di- 
rectly by provision in the articles of incorpora- 
tion without creating a special class of shares. 

Any arrangement under section 8.01(c) may 
also be established by a close corporation elec- 
tion under the Model Statutory Close Corpora- 
tion Supplement. 

When a corporation has more than 50 share- 
holders, it must adopt the traditional board of 
directors as its sole form of governance. Be- 
cause questions may at least theoretically arise 
how joint share ownership and other arrange- 
ments should be counted in applying a numer- 
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ical limitation, section 1.42 prescribes rules for 
calculating the number of shareholders for the 
purpose of this and other numerical limitations 
in the Model Act. 

Section 8.01(b) states that if a corporation 
has a board of directors “all corporate powers 
shall be exercised by or under the authority of, 
and the business and affairs of the corporation 
managed under the direction of,” the board of 
directors. The quoted language is chosen to 
reflect the role and functions of boards of direc- 
tors in all varieties of corporations. In a small 
corporation and in some larger corporations 
where the board of directors is composed en- 
tirely of persons actively involved in the man- 
agement of the corporate business, it may be 
reasonable to describe management as being 
“by” the board of directors. But a different 
model is appropriate for the boards of directors 
of publicly held corporations, which usually 
include individuals not actively involved in 
management. In these corporations it is not 
feasible to impose a requirement that the busi- 
ness and affairs of the corporation be managed 
“by” the board of directors. In these corpora- 
tions the appropriate model is that the business 
and affairs be managed “under the direction of” 
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the board of directors, since the role of the 
board of directors consist principally of the 
formulation of major management policy with 
little or no direct involvement in day-to-day 
management. 

As a correlative in large and complex publicly 
held corporations it is generally recognized that 
the board of directors may delegate to appro- 
priate officers those powers not required by law 
to be exercised by the board of directors itself. 
Although delegation does not relieve the board 
of directors from its responsibilities of over- 
sight, directors should not be held personally 
responsible for actions or omissions of officers, 
employees, or agents of the corporation so long 
as the directors have relied reasonably upon 
these officers, employees, or agents. See section 
8.30 and its Official Comment. The board of 
directors has the power to probe to any depth 
its chooses in day-to-day management, but it 
has the responsibility to do so only to the extent 
that section 8.30 requires. 

Section 8.01(b) also recognizes that the pow- 
ers of the board of directors may be limited by 
express provisions in the articles of incorpora- 
tion. 


NORTH CAROLINA COMMENTARY 


This section contains several variations from 
former G.S. 55-24 and former G.S. 55-73. First, 
it requires that the board direct the manage- 
ment of the business and affairs of the corpora- 
tion whereas former G.S. 55-24 required that 
the board manage the corporation’s business 
and affairs. As pointed out in the Official Com- 
ment, the new language clarifies the role of 
directors as policy makers rather than manag- 
ers. Also, this section clarifies that all share- 
holders must assent to an agreement (not con- 
tained in the articles of incorporation) which 
limits or dispenses with the board; and it ex- 
plicitly provides that those in whom the board’s 
authority is vested under such an arrangement 
are deemed to be acting as the board for all 
purposes of this Act (including the duties de- 
fined in G.S. 55-8-30 et seq.). Such substitutes 
for the board would be subject to liability to the 
same extent as directors. 

This section differs from the Model Act in 
permitting limitation of the board’s authority in 


Legal Periodicals. — For note on the liabil- 
ity of directors and officers for negligent man- 
agement, see 45 N.C.L. Rev. 748 (1967). 

For note on the fiduciary duty of interested 
directors and the business judgment rule, see 
45 N.C.L. Rev. 755 (1967). 

For comment on promoters of corporations 


a shareholders’ agreement as well as in the 
articles of incorporation, and it permits dis- 
pensing with or limiting the board of a corpo- 
ration regardless of the number of sharehold- 
ers. Any such arrangement accomplished 
through a shareholders’ agreement must com- 
ply with G.S. 55-7-31(b). The second clause of 
subsection (c) relating to rights of third parties 
without knowledge does not appear in the 
Model Act; it brings forward former G.S. 55- 
24(b). Finally, paragraph (d) does not appear in 
the Model Act, although it is likely that the 
same result would be reached under the Model 
Act. See Official Comment, supra, para. 2. 

Former G.S. 55-33, which provided for juris- 
diction over nonresident directors, was not 
brought forward because G.S. 1-75.4, the gen- 
eral jurisdiction statute, specifically provides 
such jurisdiction. It was therefore deemed un- 
necessary to continue to include a special pro- 
vision in Chapter 55. 


dealing in condominiums, see 12 Wake Forest 
L. Rev. 979 (1976). | 
For note on close corporations and personal 
liability from execution of shareholder agree- 
ments, see 16 Wake Forest L. Rev. 975 (1980). 
For article on corporate directors’ account- 
ability, see 66 N.C.L. Rev. 171 (1987). 
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For article discussing derivative suit litiga- 
tion, see 66 N.C.L. Rev. 565 (1988). 

For comment, “Fiduciary Duties of Directors, 
How Far Do They Go?,” see 23 Wake Forest L. 
Rev. 163 (1988). 

For comment, “North Carolina’s Statutory 
Limitation on Directors’ Liability,” see 24 Wake 
Forest L. Rev. 117 (1989). 

For article, “The Corporate Persona, Con- 
tract (and Market) Failure, and Moral Values,” 
see 69 N.C.L. Rev. 273 (1991). 
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For article, “Discrimination, Managerial Dis- 
cretion and the Corporate Contract,” see 26 
Wake Forest L. Rev. 541 (1991). 

For note, “Ignorance is not Bliss: Responsible 
Corporate Officers Convicted of Environmental 
Crimes and the Federal Sentencing Guide- 
lines,” see 1992 Duke L.J. 145. 

For article, “The Creation of North Carolina’s 
Limited Liability Corporation Act,” see 32 Wake 
Forest L. Rev. 179 (1997). 


CASE NOTES 


Editor’s Note. — The cases below were de- 
cided under the Business Corporation Act 
adopted in 1955 or under prior law. 

Director occupies a fiduciary relation to 
the company which, by virtue of his office, he 
represents in the management of its principal 
functions. Hill v. Pioneer Lumber Co., 113 N.C. 
173, 18 S.E. 107 (18983). 

Directors are to be considered and dealt 
with as trustees or quasi trustees. Besseliew 
v. Brown, 177 N.C. 65, 97 S.E. 743 (1919). 

Liability for Gross Mismanagement and 
Neglect. — Good faith alone will not relieve 
the directors of a corporation from liability to 
its creditors for damages caused them by their 
gross mismanagement and neglect of its affairs. 
Anthony v. Jeffress, 172 N.C. 378, 90 S.E. 414 
(1916). 

Duty of Care. — Directors are not, as arule, 
responsible for mere errors of judgment, nor for 
slight omissions from which the loss com- 
plained of could not have been reasonably ex- 
pected; but where they accept these positions of 
trust they are expected and required to give 
them the care and attention that a prudent 
man should exercise in like circumstances, and 
are charged with a like duty, usually the care 
that a prudent man shows in the conduct of his 
own affairs of a similar kind. Besseliew v. 
Brown, 177 N.C. 65, 97 S.E. 743 (1919). 

Same Good Faith Required of Promot- 
ers as Directors. — The promoters of a corpo- 
ration occupy a relation of trust and confidence 
towards the corporation which they are calling 
into existence as well as to each other, and the 
law requires of them the same good faith it 
exacts from directors and other fiduciaries. Wil- 
son v. McClenny, 262 N.C. 121, 1386 S.E.2d 569 
(1964). 

Right of Corporation to Sue Negligent 
Directors. — Where the directors or managing 
officers of a corporation are liable in damages 
for their willful or negligent failure to exercise 
the care and attention to corporate affairs en- 
trusted to them and which they have assumed, 
an action will lie against them in favor of the 
corporation, and in case of its insolvency and 
receivership, in favor of its receiver. Besseliew 


v. Brown, 177 N.C. 65, 97 S.E. 743 (1919). 

Directors Establish Policies. — In gen- 
eral, the directors establish corporate policies 
and supervise the carrying out of those policies 
through their duly elected and authorized offic- 
ers. Burlington Indus., Inc. v. Foil, 284 N.C. 
740, 202 S.E.2d 591 (1974). 

Powers to Borrow Money and Encumber 
Property. — The directors of a corporation, 
unless they are specially restrained by the 
charter or bylaws, have the power to borrow 
money with which to conduct its business and 
to secure payment by mortgage on corporate 
property. Wall v. Rothrock, 171 N.C. 388, 88 
S.E. 633 (1916). 

Director of a company may lend it 
money when needed for its benefit, and take a 
lien upon the corporate property as security for 
its repayment, provided the transaction is open 
and entirely fair and capable of strict proof as to 
its bona fides. Hill v. Pioneer Lumber Co., 1138 
N.C. 1738, 18 S.E. 107 (1898). 

Director who is also a creditor of a cor- 
poration cannot prefer himself to the other 
creditors in the application of the corporation’s 
assets to the security or payment of its debts. 
Hill v. Pioneer Lumber Co., 113 N.C. 173, 18 
S.E. 107 (1893); Merchants Natl Bank v. 
Newton Cotton Mills, 115 N.C. 507, 20 S.E. 765 
(1894); McIver v. Young Hdwe. Co., 144 N.C. 
478, 57 S.E. 169 (1907). 

Right of Directors to Security. — By tak- 
ing a mortgage on corporate property when the 
corporation is in failing circumstances, direc- 
tors, occupying a fiduciary relation, are not 
permitted to secure themselves against preex- 
isting liabilities of the corporation upon which 
they are already bound. Wall v. Rothrock, 171 
N.C. 388, 88 S.E. 633 (1916); Caldwell v. 
Robinson, 179 N.C. 518, 103 S.E. 75 (1920). 

Judgment Liens of Directors. — Where 
the directors of a corporation made a bona fide 
sale of property to it, for value and free from 
fraud, judgments against the corporation for 
the purchase price, duly docketed, constitute 
liens in favor of the directors against the corpo- 
rate property. Caldwell v. Robinson, 179 N.C. 
518, 103 S.E. 75 (1920). 
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Use of Inside Information by Director to 
Gain Advantage Against Other Creditors. 
— Where a corporation is insolvent, a director 
who is a creditor cannot, upon a debt thereto- 
fore existing, take advantage of his superior 
means of information to secure his debt as 
against other creditors. Hill v. Pioneer Lumber 
Co., 113 N.C. 178, 18 S.E. 107 (1898). 

Stockholder’s Agreements on Election of 
Directors Are Valid Absent Fraud or Prej- 
udice. — North Carolina is aligned with the 
majority of jurisdictions which hold that a con- 
tract entered into between corporate stockhold- 
ers by which they agree to vote their stock in a 
specified manner — including agreements for 
the election of directors and corporate officers 
— is not invalid unless it is inspired by fraud or 
will prejudice the other stockholders. Wilson v. 
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McClenny, 262 N.C. 121, 136 S.E.2d 569 (1964). 

Agreements for Future Management 
Must Be “Otherwise Lawful”. — Former 
8§ 55-24 and 55-73 required that contemplated 
agreements providing for the future manage- 
ment and control of a corporation be “otherwise 
lawful.” Wilson v. McClenny, 262 N.C. 121, 136 
S.E.2d 569 (1964). 

When Such Agreements Will Be De- 
clared Invalid. — Agreements providing for 
the future management and control of a corpo- 
ration which violate express charter or statu- 
tory provisions, contemplate an illegal object, 
involve any fraud, oppression or wrong against 
other stockholders, or are made in consider- 
ation of a private benefit to the promisor will be 
declared invalid. Wilson v. McClenny, 262 N.C. 
121, 186 S.E.2d 569 (1964). 


§ 55-8-02. Qualifications of directors. 


The articles of incorporation or bylaws may prescribe qualifications for 
directors. A director need not be a resident of this State or a shareholder of the 
corporation unless the articles of incorporation or bylaws so prescribe. (1955, c. 


1371, s. 1511989; ox 265;),8, 1.) 


OFFICIAL COMMENT 


The elimination of mandatory special qualifica- 
tions for directors is now nearly universal. The 
articles of incorporation or bylaws, however, 
may prescribe special qualifications, an option 
that is most likely to be utilized in closely held 


corporations where qualifications for directors 
may be used as a device for ensuring represen- 
tation and voting power on the board of direc- 
tors. 


§ 55-8-03. Number and election of directors. 


(a) A board of directors must consist of one or more individuals, with the 
number specified in or fixed in accordance with the articles of incorporation or 
bylaws. 

(b) The shareholders may from time to time increase or decrease the 
number of directors by amendment to the articles of incorporation or the 
bylaws, but no such decrease shall be made for a corporation to which G.S. 
55-7-28(e) is applicable when the number of shares voting against the proposal 
for decrease would be sufficient to elect a director by cumulative voting if such 
shares are entitled to be voted cumulatively for the election of directors. If a 
board of directors has power under the articles of incorporation or bylaws to fix 
or change the number of directors and if the shareholders do not have the right 
to cumulate their votes for directors, the board may increase or decrease the 
number of directors by not more than thirty percent (30%) during any 
12-month period. 

(c) The articles of incorporation or bylaws may establish a variable range for 
the size of the board of directors by fixing a minimum and maximum number 
of directors. If a variable range is established, the number of directors may be 
fixed or changed from time to time, within the minimum and maximum, by the 
shareholders or (unless the articles of incorporation or an agreement valid 
under G.S. 55-7-31 shall otherwise provide) the board of directors. After shares 
are issued, only the shareholders may change the range for the size of the 
board or change from a fixed to a variable-range size board or vice versa. 
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(d) Directors are elected at the first annual shareholders’ meeting and at 
each annual meeting thereafter unless their terms are staggered under G.S. 
55-8-06. (1901, c. 2, ss. 14, 39; Rev., ss. 1147, 1182; C.S., ss. 1144, 1175; 1927, 
Cr, 136, G., 8000-40, 00-2, L900. c Io (1 sab 1ObO cc 1316) Ss. Son 1uO9nc, 
(ol 2885 10, 11 LISY, Cy 200, S) ded, Cadac Saale) 


OFFICIAL COMMENT 


Section 8.03 prescribes rules for the determina- 
tion of the size of the board of directors of 
corporations that have not dispensed with a 
board of directors under section 8.01(c), and for 
changes in the size of the board of directors 
once it is established. 


1. MINIMUM NUMBER OF DIRECTORS 


Section 8.03(a) provides that the size of the 
initial board of directors may be “specified in or 
fixed in accordance with” the articles of incor- 
poration or bylaws. The size of the board of 
directors may thus be fixed initially in the 
fundamental corporate documents, or the deci- 
sion as to the size of the initial board of direc- 
tors may be made thereafter by those autho- 
rized in those documents. After shares have 
been issued, however, the power to increase or 
decrease the size of the board of directors by 
more than 30 percent, whether by amendment 
of the bylaws or otherwise, is reserved to the 
shareholders. 

Before 1969 the Model Act required a board 
of directors to consist of at least three directors. 
Since then, however, the Model Act, and the 
corporation statutes of an increasing number of 
states, have provided that the board of direc- 
tors may consist of one or more members. A 
board of directors consisting of one or more 
individuals may be appropriate for corpora- 
tions with one or two shareholders, or for cor- 
porations with more than two shareholders 
where in fact the full power of management is 
vested in only one or two persons. The require- 
ment that every corporation have a board of 
directors of at least three directors may require 
the introduction into these closely held corpo- 
rations of persons with no financial interest in 
the corporation. 


2. CHANGES IN THE SIZE OF THE BOARD OF DIRECTORS 


Section 8.03(b) and (c) prescribe rules for cor- 
porations in which the board of directors has 
authority to establish or change the size of the 
board of directors. It has no application to 
corporations in which the size of the board of 
directors is fixed by the bylaws and the share- 
holders reserve to themselves the power to 
amend bylaws. See section 10.20. The basic 
premise is that the determination of the size of 
the board of directors should rest with the 
shareholders. These subsections also prevent 
the board of directors from manipulating its 


own size without the approval of the sharehold- 
ers. But experience has shown, particularly in 
larger corporations, that it is desirable to grant 
the board of directors some authority to change 
its size without incurring the expense of obtain- 
ing shareholder approval. 

Subsection (b) therefore permits the board of 
directors to increase or decrease its own size by 
up to 30 percent without shareholder approval. 
The 30 percent is calculated from the size last 
approved by the shareholders, thereby prevent- 
ing directors from tacking a series of 30 percent 
increases or decreases to alter the basic compo- 
sition of a board of directors without share- 
holder approval. For example, in a board of 
directors fixed or approved by the shareholders 
at 15 members, the board may, without share- 
holder approval, change the size of the board to 
as few as 11 or as many as 19; a board of 5 may 
be changed by the board to as few as 4 or as 
many as 6. The 30-percent limit was estab- 
lished to give the board of directors reasonable 


. leeway in adjusting its own size. Thus, when a 


director resigns, the board of directors should 
normally be able to reduce its own size and 
elect not to fill the vacancy without shareholder 
action; similarly, if an exceptionally qualified 
person becomes available (or is invited to serve 
on the board of directors because of a felt need), 
he may normally be added to the board of 
directors without shareholder approval. 

Alternatively, subsection (c) authorizes the 
articles of incorporation or bylaws to establish 
a variable-range size for the board of directors. 
If a variable range size is established, either 
the shareholders or the board of directors may 
prescribe or change the size of the board of 
directors within that range. However, only the 
shareholders may amend the bylaws to change 
the limits established for the size of the board of 
directors, or to change from a variable-range 
size board to a fixed board or vice versa. A 
variable-range size board is intended to provide 
essentially the same benefits as the authority 
granted a board of directors by subsection (b) to 
change its own size by 30 percent. Many pub- 
licly held corporations have established vari- 
able-range size boards of directors pursuant to 
general authority in state statutes. Specific 
recognition and regulation of this widespread 
practice seems desirable. 

Section 8.03(c) also applies to a variable- 
range size board of directors whose initial size 
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is established by the articles of incorporation if 
the articles authorize changing the limits of the 
size of the board without having to amend the 
articles. 

The limitations on the authority of the board 
of directors set forth in this section are substan- 
tive restrictions that may not be changed by 
provisions in articles of incorporation or by- 
laws. For example, a general provision in by- 
laws granting the board of directors authority 
to amend bylaws does not authorize a board of 
directors, after shares are issued, to change the 
limits of a variable-range board established by 
the bylaws. 

Sections 8.03(b) and (c) are primarily de- 
signed for publicly held corporations. In closely 
held corporations, typically, a change in the size 
of the board of directors may be accomplished 
readily by the shareholders if that is desired. In 
many closely held corporations, on the other 
hand, a board of directors of a fixed size may be 
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an essential part of a control arrangement. In 
these situations, an increase or decrease in the 
size of the board of directors by even a single 
member may significantly affect control. In 
order to effectuate control arrangements de- 
pendent on a board of directors of a fixed size, 
the power of the board of directors to change its 
own size must be negated. This may be accom- 
plished by fixing the size of the board of direc- 
tors in the articles of incorporation or by ex- 
pressly negating all powers of the board of 
directors to change the size of the board, 
whether by amendment of the bylaws or other- 
wise. See section 10.22. 


3. ANNUAL ELECTIONS OF DIRECTORS 


Section 8.03(d) makes it clear that all directors 
are elected annually unless the board is stag- 
gered. See section 8.05 and its Official Com- 
ment. 


NORTH CAROLINA COMMENTARY 


This section permits any corporation to have 
fewer than three directors, whereas former 
G.S. 55-25(a) permitted it only where there 
were fewer than three shareholders. In addi- 
tion, unless there is cumulative voting, this 
section permits the board to change the number 
of directors by up to 30% in a 12-month period, 
whereas former G.S. 55-25(b) required share- 
holder action or a provision in the articles of 
incorporation to change the number of directors 
except within a variable range. Finally, this 
section eliminates the provision in former G.S. 
55-25(e) which allowed a shareholder to de- 


mand election by ballot unless the articles of 
incorporation or bylaws provided otherwise. 

Subsection (b) of this section modifies the 
Model Act’s subsection 8.03(b) to retain the 
former G.S. 55-25(b) protection of the right of 
cumulative voting if it exists. The Model Act 
leaves cumulative voting unprotected in this 
situation unless such protection is written into 
the articles of incorporation. 

Subsection (c) modifies the Model Act by the 
addition of the parenthetical clause in the sec- 
ond sentence of this subsection. 


§ 55-8-04. Election of directors by certain classes of share- 
holders. 


If the articles of incorporation authorize dividing the shares into classes, the 
articles may also authorize the election of all or a specified number of directors 
by the holders of one or more authorized classes of shares. A class (or classes) 
of shares entitled to elect one or more directors is a separate voting group for 
purposes of the election of directors. (1901, c. 2, ss. 14, 39; Rev., ss. 1147, 1182; 
C.S., ss. 1144, .1175;.1927, c..138; G.S., ss. 55-48, 55-112; 1955, c. 1371, s. 1; 
1959; c. 1316, s. 33; 1969, c. 751, ss. 10, 11; 1989, c. 265, s..1.) 


OFFICIAL COMMENT 


Section 8.04 makes explicit that the articles of 
incorporation may provide that a specified 
number (or all) of the directors may be elected 
by the holders of one or more classes of shares. 
This approach is widely used in closely held 
corporations to effect an agreed upon allocation 
of control, for example, to ensure minority rep- 
resentation on the board of directors by issuing 
to that minority a class of shares entitled to 


elect one or more directors. A class (or classes) 
of shares entitled to elect separately one or 
more directors constitutes a separate voting 
group for purposes of the election of directors; 
within each voting group directors are elected 
by a plurality of votes and quorum and voting 
requirements must be separately met by each 
voting group. See sections 7.25, 7.26, and 7.28. 
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NORTH CAROLINA COMMENTARY 


This section is substantially the same as 
former G.S. 55-25(b) and former G.S. 55-26. 


§ 55-8-05. Terms of directors generally. 


(a) The terms of the initial directors of a corporation expire at the first 
shareholders’ meeting at which directors are elected. 

(b) The terms of all other directors expire at the next annual shareholders’ 
meeting following their election unless their terms are staggered under G.S. 
55-8-06. 

(c) A decrease in the number of directors does not shorten an incumbent 
director’s term. 

(d) The term of a director elected to fill a vacancy expires at the next 
shareholders’ meeting at which directors are elected. 

(e) Despite the expiration of a director’s term, he continues to serve until his 
successor is elected and qualifies or until there is a decrease in the number of 
directors. (1901, c. 2, ss. 14, 39; Rev., ss. 1147, 1182; C.S., ss. 1144, 1175; 1927, 
¢. 138; GiS., ss, 59-48, 55-112;,1955,'¢.' 1371 ish) L959) eh 13816) 8, '839'1969i"c. 
To1,.8s./ 10, 1131989) ¢.'265,5...h)) 


OFFICIAL COMMENT 


Section 8.05 provides for the annual election of 
directors at the annual shareholders’ meeting 
with a single exception that terms may be 
staggered as permitted in section 8.06. 

Section 8.05(c) provides that a decrease in 
the number of directors does not shorten the 
term of an incumbent director or divest any 
director of his office. Rather, the incumbent 
director’s term expires at the annual meeting 
at which his successor would otherwise be 
elected. 

Section 8.05(d) provides that the terms of all 
directors elected to fill vacancies expire at the 
next meeting of shareholders at which directors 
are elected. Thus, if terms are staggered under 
section 8.06, the term of a director elected to fill 
a vacant term with more than a year to run is 


shorter than the term of his predecessor. The 
board of directors may take appropriate steps, 
by designation of short terms or otherwise, to 
return the rotation of election of directors to the 
original terms established or fixed by the arti- 
cles or bylaws. 

Section 8.05(e) provides for “holdover” direc- 
tors so that directorships do not automatically 
become vacant at the expiration of their terms 
but the same persons continue in office until 
successors qualify for office. Thus the power of 
the board of directors to act continues uninter- 
rupted even though an annual shareholders’ 
meeting is not held or the shareholders are 
deadlocked and unable to elect directors at the 
meeting. 


NORTH CAROLINA COMMENTARY 


This section is substantially the same as 
former G.S. 55-25(c) and (d). 


§ 55-8-06. Staggered terms for directors. 


If the number of directors is fixed at nine or more directors, the articles of 
incorporation or bylaws adopted by the shareholders may provide for stagger- 
ing their terms by dividing the total number of directors into two, three, or four 
groups, with each group containing one-half, one-third, or one-fourth of the 
total, as near as may be. In that event, the terms of directors in the first group 
expire at the first annual shareholders’ meeting after their election, the terms 
of the second group expire at the second annual shareholders’ meeting after 
their election, the terms of the third group, if any, expire at the third annual 
shareholders’ meeting after their election, and the terms of the fourth group, if 
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any, expire at the fourth annual shareholders’ meeting after their election. At 
each annual shareholders’ meeting held thereafter, directors shall be chosen 
for a term of two, three, or four years, as the case may be, to succeed those 
whose terms expire. (1901, c. 2, ss. 14, 44; Rev., ss. 1147, 1148; C.S., s. 1144; 
1937,'c. 179;°T945, c. 200; 1949 "e917; GiSs.55-48 1955 "er 914 shaders Hae 
S15 1959,'C. 13 16-5,.7- [OSOr ce 20am, LOO juice oe Se) 


OFFICIAL COMMENT 


Section 8.06 recognizes the practice of “classi- 
fying” the board or “staggering” the terms of 
directors so that only one-half or one-third of 
them are elected at each annual shareholders’ 
meeting and directors are elected for two- or 
three-year terms rather than one-year terms. 

Under section 8.06 at least three directors 
must be elected at each annual meeting. These 
directors may be elected by one or more voting 
groups, as provided in the articles of incorpora- 
tion. 

The principal justification for staggering the 
board today is that it protects against sudden 
change in the management of the corporation 
despite a change in shareholdings. It also re- 
duces the impact of cumulative voting since a 


greater number of votes is required to elect a 
director if the board is staggered than is re- 
quired if the entire board were elected at each 
annual meeting. 

The staggered board of directors is some- 
times used by incumbent management to make 
unwanted takeover attempts more difficult to 
effectuate. It is unlikely to be effective alone, 
however, since the shareholders may in any 
event remove directors under section 8.08 
whether or not their terms are staggered. As a 
result, a staggered board is likely to be used for 
this purpose only in conjunction with a provi- 
sion that directors may be removed only for 
cause. 


NORTH CAROLINA COMMENTARY 


This section is substantially the same as 
former G.S. 55-26. The corresponding provision 
in the Model Act was modified to permit stag- 


gered terms for directors to be fixed in a bylaw 
adopted by the shareholders, thus continuing 
the former North Carolina practice. 


§ 55-8-07. Resignation of directors. 


(a) Adirector may resign at any time by communicating his resignation to 
the board of directors, its chairman, or the corporation. 

(b) A resignation is effective when it is communicated unless it specifies in 
writing a later effective date or subsequent event upon which it will become 
effective. (1955, c. 1371, s. 1; 1959, c. 1816, s. 34; 1973, c. 469, s. 7; 1989, c. 265, 


Ss. aA) 


OFFICIAL COMMENT 


The resignation of a director is effective when 
the written notice is delivered unless the notice 
specifies a later effective date, in which case the 
director continues to serve until that later date. 
Since the person giving the notice is still a 
member of the board, he may participate in all 
decisions until the specified date, including the 
choice of his successor under section 8.10. The 


participation of the retiring director in the 
decision on his successor may be of importance 
in closely held corporations where control of the 
board may be affected by the resignation. 

Vacancies created by a resignation effective 
at a later date may be filled before that date 
under section 8.10. 


NORTH CAROLINA COMMENTARY 


This section is more explicit than former G.S. 
55-27(a)(1) in specifying the effective time of a 
director’s resignation. 

The section is also more explicit than the 


Model Act in clarifying that notice is effective 
when communicated unless a later date is spec- 
ified in writing. The Model Act merely uses the 
term “delivered.” Since “delivered” is defined to 


1038 


§55-8-08 ART. 8. DIRECTORS AND OFFICERS §$55-8-08 


include “mail,” a more precise term was deemed 
desirable. 


§ 55-8-08. Removal of directors by shareholders. 


(a) The shareholders may remove one or more directors with or without 
cause unless the articles of incorporation provide that directors may be 
removed only for cause. 

(b) If a director is elected by a voting group of shareholders, only the 
shareholders of that voting group may participate in the vote to remove him. 

(c) If cumulative voting is authorized, unless the entire board of directors is 
to be removed, a director may not be removed if the number of votes sufficient 
to elect him under cumulative voting is voted against his removal. If cumula- 
tive voting is not authorized, a director may be removed only if the number of 
votes cast to remove him exceeds the number of votes cast not to remove him. 

(d) A director may not be removed by the shareholders at a meeting unless 
the notice of the meeting states that the purpose, or one of the purposes, of the 
meeting is removal of the director. 

(e) Unless otherwise provided in the articles of incorporation or a bylaw 
adopted by the shareholders, the entire board of directors may be removed 
from office with or without cause by the affirmative vote of a majority of the 
votes entitled to be cast at any election of directors. (1955, c. 13871, s. 1; 1959, 
c. 1816, s. 34; 1973, c: 469,'s. 7; 1989, ¢.:265,'s. 1; 1991, c. 645, s. 6.) 


OFFICIAL COMMENT 


Section 8.08(a) accepts the view that since the 

shareholders are the owners of the corporation, 

they should normally have the power to change 
the directors at will. This section reverses the 

common law position that directors have a 

statutory entitlement to their office and can be 

removed only for cause—fraud, criminal con- 

duct, gross abuse of office amounting to a 

breach of trust, or similar conduct. The power 

to remove directors is subject to several restric- 

tions set forth in section 8.08: 

(1) The power to remove a director without 
cause may be eliminated by a provision in the 
articles of incorporation. Such a provision in 
effect guarantees the directors the same en- 
titlement to office that directors enjoyed at 
common law. It is likely to be used in closely 
held corporations as an element of an agreed- 
upon allocation of power and control which 
ensures directors immunity from removal 
except for cause. It may also be used in 
publicly held corporations that fear changes 
in ownership of the majority of the shares 
and desire to provide security to the direc- 
tors. 

(2) If the articles of incorporation provide that 
one or more classes of shares constitute a 
separate voting group entitled to elect a di- 
rector (see section 8.04), only the sharehold- 
ers of that voting group may participate in 
the vote whether or not to remove that direc- 
tor. But that director may be removed by 
court proceeding under section 8.09 despite 
this section. 


(3) If cumulative voting is not authorized, a 
director is removed (with or without cause) 
only if the votes cast to remove him exceed 
the votes cast to retain him at a meeting of 
the voting group electing him at which a 
quorum of shares entitled to vote on his 
election is present. . 

(4) If cumulative voting is authorized, a differ- 
ent standard for removal is involved. Under 
cumulative voting, a director may be re- 
moved (with or without cause) only if the 
votes cast in favor of retaining him would not 
have been sufficient to elect him pursuant to 
cumulative voting at that meeting. This pro- 
vision guarantees that a minority faction 
with sufficient votes to guarantee the election 
of a director under cumulative voting will be 
able to protect that director from removal by 
the remaining shareholders. The director, 
however, may be removed by court proceed- 
ing under section 8.09 despite this section. In 
computing whether or not a director elected 
by cumulative voting is protected from re- 
moval from office by section 8.08(c), the votes 
should be counted as though (1) the vote to 
remove the director occurred in an election to 
elect the number of directors normally 
elected by the voting group along with the 
director whose removal is sought, (2) the 
number of votes cast cumulatively against 
removal of the director had been cast for his 
election, and (3) all votes cast for removal of 
the director had been cast cumulatively in an 
efficient pattern for the election of a sufficient 
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number of candidates so as to deprive the 
director whose removal is being sought of his 
office. 
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Removal of directors under section 8.08(d) re- 
quires the meeting notice to state that removal 
of specific directors will be proposed. 


AMENDED NORTH CAROLINA COMMENTARY 


This section is consistent with prior law as 
contained in former G.S. 55-27(f) with two 
notable differences. This section does not con- 
tain a specific provision allowing removal of the 
entire board by a majority vote, and the notice 
requirement of subsection (d) is new. Subsec- 


tion (d) does not prohibit removal of a director 
by unanimous consent (see G.S. 55-7-04) but 
requires notice if the removal is to be consid- 
ered at a meeting. The language of the Model 
Act was modified in this subsection for clarity. 


§ 55-8-09. Removal of directors by judicial proceeding. 


(a) The superior court of the county where a corporation’s principal office (or, 
if none in this State, its registered office) is located may remove a director of 
the corporation from office in a proceeding commenced either by the corpora- 
tion or by its shareholders holding at least ten percent (10%) of the outstanding 


shares of any class if the court finds that: 
(1) The director engaged in fraudulent or dishonest conduct, or gross 
abuse of authority or discretion, with respect to the corporation; and 
(2) Removal is in the best interest of the corporation. 
(b) The court that removes a director may bar the director from reelection 


for a period prescribed by the court. 


(c) If shareholders commence a proceeding under subsection (a), they shall 
make the corporation a party defendant. (1955, c. 1371, s. 1; 1959, c. 1316, s. 


34; 1973, c. 469, s. 7; 1989, c. 265, :s. 1.) 


OFFICIAL COMMENT 


Section 8.09 authorizes the removal of a direc- 
tor who is found in a judicial proceeding to have 
engaged in fraudulent or dishonest conduct or 
gross abuse of office. For example, a judicial 
proceeding (as contrasted with removal under 
section 8.08) may be necessary or appropriate 
in the following situations: 

(1) In a closely held corporation, the director 
charged with misconduct is elected by voting 
group or cumulative voting, and the sharehold- 
ers with power to prevent his removal exercise 
that power despite the existence of fraudulent 
or dishonest conduct. The classic example is 
where the director charged with misconduct 
himself possesses sufficient votes to prevent his 
own removal and exercises his voting power to 
that end. 

(2) In a publicly held corporation, the direc- 
tor charged with misconduct declines to resign, 
though urged to do so, and because of the large 
number of widely scattered shareholders, a 


special shareholders’ meeting can be held only 
after a period of delay and at considerable 
expense. 

A shareholder who owns less than 10 percent 
of the outstanding shares of the corporation 
may bring suit derivatively in the name of the 
corporation under this section upon compliance 
with the requirements of section 7.40. A share- 
holder who owns at least 10 percent of the 
outstanding shares of the corporation may 
maintain suit in his own name and in his own 
right without compliance with section 7.40. The 
corporation, however, must be made a party to 
the proceeding. See section 8.09(c). 

The purpose of section 8.09 is to permit the 
prompt and efficient elimination of dishonest 
directors. It is not intended to permit judicial 
resolution of internal corporate struggles for 
control except in those cases in which a court 
finds that the director has been guilty of wrong- 
ful conduct of the type described. 


NORTH CAROLINA COMMENTARY 


This section increases from 5% (as in former 
G.S. 55-27(g)) to 10% the number of shares 
needed to petition for removal of a director. 


Otherwise, this section is consistent with the 
prior law. 
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§ 55-8-10. Vacancy on board. 


(a) Unless the articles of incorporation provide otherwise, if a vacancy 
occurs on a board of directors, including, without limitation, a vacancy 
resulting from an increase in the number of directors or from the failure by the 
shareholders to elect the full authorized number of directors: 

(1) The shareholders may fill the vacancy; 

(2) The board of directors may fill the vacancy; or 

(3) If the directors remaining in office constitute fewer than a quorum of 
the board, they may fill the vacancy by the affirmative vote of a 
majority of all the directors, or by the sole director, remaining in office. 

(b) If the vacant office was held by a director elected by a voting group of 
shareholders, only the remaining director or directors elected by that voting 
group or the holders of shares of that voting group are entitled to fill the 
vacancy. 

(c) A vacancy that will occur upon a specific later date or subsequent event 
(by reason of a resignation effective upon a later date or subsequent event 
under G.S. 55-8-07(b) or otherwise) may be filled before the vacancy occurs but 
the new director may not take office until the vacancy occurs. (1955, c. 1371, s. 
1; 1959, c. 13816, s. 34; 1973, c. 469, s. 7; 1989, c. 265, s. 1; 1989 (Reg. Sess., 
1990), c. 1024, s. 12.12.) 


OFFICIAL COMMENT 


Vacancies on the board of directors may be 
filled either by the shareholders or by the board 
of directors. In large corporations the cost of 
calling a special meeting of shareholders may 
be prohibitive so that in those corporations 
filling vacancies by the board of directors is the 
norm. On the other hand, in a closely held 
corporation the shareholders may fill vacancies 
as readily as the board. 

Section 8.10(a)(3) allows the directors re- 
maining in office to fill vacancies even though 
they are fewer than a quorum. The test for the 
exercise of this power is whether the directors 
remaining in office are fewer than a quorum, 
not whether the directors seeking to act are 
fewer than a quorum. For example, on a board 
of six directors where a quorum is four, if there 
are two vacancies, they may not be filled under 
section 8.10(a)(3) at a “meeting” attended by 
only three directors. Even though the three 
directors are fewer than a quorum, section 
8.10(a)(3) is not applicable because the number 
of directors remaining in office—four—is not 
fewer than a quorum. 

Section 8.10(b) provides that if a voting group 


of shares is entitled to elect a director, only that 
voting group is entitled to fill a vacant office 
which was held by a director elected by that 
voting group. This section is part of the consis- 
tent treatment of directors elected by a voting 
group of shareholders. See sections 1.40, 7.25, 
7,26, 7.28, 8.04 and 8.08(b). 

Section 8.10(c) permits vacancies that will 
arise on a specific later date to be filled in 
advance of that date so long as the designee 
does not actually take office until the vacancy 
occurs. The director in the office that will be- 
come vacant may participate in the selection of 
his successor. A vacancy arising at a later date 
is most likely to arise because of a resignation 
effective at a later date; it may also arise in 
connection with retirements or with prospec- 
tive amendments to bylaws. In a closely held 
corporation with a balance of power on the 
board of directors that was reached by agree- 
ment, a prospective resignation followed by the 
appointment of a successor under this section 
permits the board to act on the replacement 
before the change in balance caused by the 
resignation. 


AMENDED NORTH CAROLINA COMMENTARY 


This section is generally consistent with prior 
law. However, unlike the present section, 
former G.S. 55-27(c) permitted the bylaws as 
well as the articles of incorporation to withhold 
from directors the power to fill board vacancies 
and did not permit the directors to fill vacancies 
created by an increase in the authorized num- 


ber of directors, except within a minimum- 
maximum range fixed by the shareholders. 
This section expands the comparable Model 
Act section in subsection (a) by explicitly recog- 
nizing a vacancy occurring from failure by the 
shareholders to elect a full board and in sub- 
section (b) by permitting the remaining direc- 
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tors elected by a voting group to fill a vacancy in 
that class of directors, both of which are consis- 
tent with former G.S. 55-27(c). The Model Act 
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was modified in subsection (c) to conform to the 
changes made in G.S. 55-8-07(b) regarding the 
effective date of a resignation. 


§ 55-8-11. Compensation of directors. 


Unless the articles of incorporation or bylaws provide otherwise, the board of 
directors may fix the compensation of directors. (1955, c. 1371, s. 1; 1989, c. 


pia oe pea ea Bi 


OFFICIAL COMMENT 


This section puts at rest the question whether 
the board of directors can fix the compensation 
of its members for serving as directors. The 
practice of compensating directors is now of 
long standing, and the establishment of a policy 
with respect to director compensation is an 
appropriate function of the board of directors. 
In publicly held corporations, compensation 


is customarily provided to nonmanagement di- 
rectors. As stated in The Corporate Director’s 
Guidebook, “. . . it is expected that a nonman- 
agement director will devote substantial atten- 
tion to the affairs of the corporation and will be 
compensated accordingly.” 33 BUS. LAW. 1591, 
1622 (1978). 


§§ 55-8-12 through 55-8-19: Reserved for future codification purposes. 
Part 2. Meetings and Action of the Board. 


§ 55-8-20. Meetings. 


(a) The board of directors may hold regular or special meetings in or out of 
this State. 

(b) Unless otherwise provided by the articles of incorporation, the bylaws, or 
the board of directors, any or all directors may participate in a regular or 
special meeting by, or conduct the meeting through the use of, any means of 
communication by which all directors participating may simultaneously hear 
each other during the meeting. A director participating in a meeting by this 
means is deemed to be present in person at the meeting. 

(c) Unless the bylaws provide otherwise, special meetings of the board of 
directors may be called by the president or any two directors. (1955, c. 1371, s. 
1; 1959, c. 13816, 8.°8;'1969,.c.°751,'s. 12;°'1973, c. 469, ss. 8-10; 1989, c. 265; s. 
1; 1991, c. 645, s. 7.) 


OFFICIAL COMMENT 


This section authorizes meetings of directors 
anywhere. No distinction is made between 
meetings in-state and out-of-state. It also au- 
thorizes the board of directors to permit any or 
all directors to participate in a meeting by the 
use of any means of communication by which 
all directors participating may simultaneously 
hear each other. This decision is discretionary 
with the board of directors, and a person par- 
ticipating in this fashion is deemed to be 
present in person at the meeting for purposes of 
quorum and voting requirements. 

With the development of modern electronic 
technology, it is possible that the advantages of 


the traditional meeting, at which all members 
are present at a single place, may be obtained 
even though the members are physically dis- 
persed and no two directors are present at the 
same place. The advantage of the traditional 
meeting is the opportunity for interchange that 
is permitted by a meeting in a single room at 
which members are physically present. If this 
opportunity for interchange is thought to be 
available by the board of directors, a meeting 
may be conducted by electronic means although 
no two directors are physically present at the 
same place and no specific place for the meeting 
is designated. 
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NORTH CAROLINA COMMENTARY 


By providing that, in the absence of contrary 
provisions in the articles of incorporation or 
bylaws, “the board of directors may permit” 


55-29(c), which provided that a director “may 
participate” telephonically in such meetings. It 
is now clear that an individual director may not 


telephonic participation in its meetings, this 
section resolves the ambiguity of former G.S. 


assert telephonic participation as a right. 


§ 55-8-21. Action without meeting. 


(a) Unless the articles of incorporation or bylaws provide otherwise, action 
required or permitted by this Chapter to be taken at a board of directors’ 
meeting may be taken without a meeting if the action is taken by all members 
of the board. The action must be evidenced by one or more written consents 
signed by each director before or after such action, describing the action taken, 
and included in the minutes or filed with the corporate records. 

(b) Action taken under this section is effective when the last director signs 
the consent, unless the consent specifies a different effective date. 

(c) Aconsent signed under this section has the effect of a meeting vote and 
may be described as such in any document. (1955, c. 1371, s. 1; 1959, c. 1316, 
s. 8; 1969; 'c.°751,'‘s. 12; 1973} ¢. 469, ss: 8-10; 1989, ¢. 265,'s. 1.) 


OFFICIAL COMMENT 


The power of the board of directors to act 
unanimously without a meeting is based on the 
pragmatic consideration that in many situa- 
tions a formal meeting is a waste of time. For 
example, in a closely held corporation there will 
often be informal discussion by the manager- 
owners of the venture before a decision is made. 
And, of course, if there is only a single director 
(as is permitted by section 8.03), a written 
consent is the natural method of signifying 
director action. Consent may be signified on one 
or more documents if desirable. 

In publicly held corporations, formal meet- 
ings of the board of directors may be appropri- 


ate for many actions. But there will always be 
situations where prompt action is necessary 
and the decision noncontroversial, so that ap- 
proval without a formal meeting may be appro- 
priate. 

Under section 8.21 the requirement of unan- 
imous consent precludes the possibility of sti- 
fling or ignoring opposing argument. A director 
opposed to an action that is proposed to be 
taken by unanimous consent, or uncertain 
about the desirability of that action, may com- 
pel the holding of a directors’ meeting to discuss 
the matter simply by withholding his consent. 


NORTH CAROLINA COMMENTARY 


This section is generally consistent with 
former G.S. 55-29, except that it does not con- 
tain the provisions for estoppel of a director 
who does not object promptly after obtaining 
knowledge of the action. The drafters believed 
that little, if any, use was made of the estoppel 


§ 55-8-22. Notice of meeting. 


provisions of former G.S. 55-29(a)(3). 

The Model Act was modified in subsection (a) 
to conform to a corresponding change made in 
G.S. 55-7-04(a), providing that written consent 
to action without a meeting can be given before 
or after the action is taken. 


(a) Unless the articles of incorporation or bylaws provide otherwise, regular 
meetings of the board of directors may be held without notice of the date, time, 
place, or purpose of the meeting. 

(b) Special meetings of the board of directors shall be held upon such notice 
as is provided in the articles of incorporation or bylaws, or in the absence of any 
such provision, upon notice sent by any usual means of communication not less 
than five days before the meeting. The notice need not describe the purpose of 
the special meeting unless required by this chapter, the articles of incorpora- 


1043 


§55-8-23 


CH. 55. N.C. BUSINESS CORPORATION ACT 


§55-8-23 


tion or bylaws. (1955, c. 1371, s. 1; 1969, c. 751, s. 12; 1973, c. 469, s. 8; 1989, 


C, 200, 8...) 


OFFICIAL COMMENT 


Regular meetings of the board of directors may 
be held without notice and special meetings 
require only two days’ notice unless other re- 
quirements are imposed by the articles of incor- 
poration or bylaws. The notice may be written 
or oral. Also, no statement of the purpose of 
either a regular or special meeting is necessary 
unless required by the articles of incorporation 


or bylaws. These requirements differ from the 
requirements applicable to meetings of share- 
holders because of fundamental differences in 
their roles: directors are expected to be more 
closely involved in corporate affairs than share- 
holders, and meetings of directors are held 
more systematically and regularly than meet- 
ings of shareholders. 


NORTH CAROLINA COMMENTARY 


This section is consistent with former G.S. 
55-28(c). 

The section differs in subsection (b) from the 
Model Act by requiring five instead of two days’ 


§ 55-8-23. Waiver of notice. 


notice of meetings in the absence of a notice 
provision in the articles of incorporation or 
bylaws, and by adding “this act” to the last 
sentence of the subsection. 


(a) Adirector may waive any notice required by this Chapter, the articles of 
incorporation, or bylaws before or after the date and time stated in the notice. 
Except as provided by subsection (b), the waiver must be in writing, signed by 
the director entitled to the notice, and filed with the minutes or corporate 
records. 

(b) A director’s attendance at or participation in a meeting waives any 
required notice to him of the meeting unless the director at the beginning of the 
meeting (or promptly upon his arrival) objects to holding the meeting or 
transacting business at the meeting and does not thereafter vote for or assent 
to action taken at the meeting. (1955, c. 1871, s. 1; 1969, c. 751, s. 12; 1978, c. 
469, s. 8; 1989, c. 265, s. 1.) 


OFFICIAL COMMENT 


Section 8.23(a) reverses the common law rule 
that invalidates waivers of notice by directors 
after the date and time of the meeting. In 
modern practice notice is often a technical 
requirement and waivers should be freely per- 
mitted. 

Section 8.23(b) recognizes that the function 
of notice is to inform directors of a meeting. Ifa 
director actually appears at the meeting he has 
probably had notice of it and generally should 
not be able to raise a technical objection that he 
was not given notice. 

In cases where actual prejudice occurs be- 


cause of the lack of notice, as may be indicated 
by the absence of one or more other directors, 
the director must call attention to the defect at 
the outset of the meeting or promptly upon his 
arrival. That director, or a director who did not 
receive notice and was not present at the meet- 
ing, may then attack the validity of the action 
taken for want of notice. If a director properly 
objects to the meeting being held, he is not 
presumed to have assented to actions taken 
thereafter, but he waives his objection if he 
there after votes for or assents to action taken 
at the meeting. See section 8.24(d). 


NORTH CAROLINA COMMENTARY 


This section is substantially the same as 
former G.S. 55-28(c) and 55-172. 
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(a) Unless the articles of incorporation or bylaws require a greater number, 
a quorum of a board of directors consists of: 

(1) A majority of the fixed number of directors if the corporation has a 
fixed board size; or 

(2) A majority of the number of directors prescribed, or if no number is 
prescribed the number in office immediately before the meeting 
begins, if the corporation has a variable-range size board. 

(b) The articles of incorporation or a bylaw adopted by the shareholders may 
authorize a quorum of a board of directors to consist of no fewer than one-third 
of the fixed or prescribed number of directors determined under subsection (a). 

(c) If a quorum is present when a vote is taken, the affirmative vote of a 
majority of directors present is the act of the board of directors unless the 
articles of incorporation or bylaws require the vote of a greater number of 


directors. 


(d) A director who is present at a meeting of the board of directors or a 
committee of the board of directors when corporate action is taken is deemed 
to have assented to the action taken unless: 

(1) He objects at the beginning of the meeting (or promptly upon his 
arrival) to holding it or transacting business at the meeting; 
(2) His dissent or abstention from the action taken is entered in the 


minutes of the meeting; or 


(3) He files written notice of his dissent or abstention with the presiding 
officer of the meeting before its adjournment or with the corporation 
immediately after adjournment of the meeting. The right of dissent or 
abstention is not available to a director who votes in favor of the action 
taken: (Codes. 681°°1901 "ce? 2, ss.°35,'52" Rev.. 's) 1192°""C°S:. s? T179: 
1977, Cit. ooo, C004, 8, t; GO... S Doro: 1900.1C, Lots, L 1959, 
C, bole, S..00, 1969, 6. (OL, 8. 12) 1905 0 AGIs. O..1989. C200, SL.) 


OFFICIAL COMMENT 


In the absence of a provision in the articles of 
incorporation or bylaws, a quorum is deter- 
mined as follows: 

(1) If the board of directors consists of a fixed 
number—whether fixed by the board or 
shareholders under section 8.03(b)—a quo- 
rum is a majority of that number. Thus, if a 
board of directors has a fixed membership of 
15, a quorum is 8. If the board of directors 
has exercised its power under section 8.03(b) 
to increase its size to 19, a quorum is 10; if it 
reduced its size to 12, a quorum is 7. 

(2) If the board of directors is a variable size 
board, a quorum consists of a majority of the 
number of directors prescribed at that time 
by the board of directors or shareholders. If 
no number is prescribed, then a quorum 
consists of a majority of the directors in office 
immediately before the meeting begins. 
Section 8.24(b) provides that the articles of 

incorporation or bylaws may decrease the size 

of the quorum to one-third of the number of 

directors determined under section 8.24(a). 
Section 8.24(a) allows the articles of incorpo- 

ration or bylaws to increase the quorum up to 

and including unanimity while section 8.24(c) 


allows these documents similarly to increase 
the vote necessary to take action. The articles 
of incorporation or bylaws may also establish 
quorum or voting requirements with respect to 
directors elected by voting groups of sharehold- 
ers pursuant to section 8.04. The option to 
increase either or both the vote and quorum 
requirements most commonly is exercised in 
closely held corporations where a greater de- 
gree of participation is thought appropriate or 
where a minority participant in the venture 
seeks to obtain a veto power over corporate 
action. 

The phrase “when the vote is taken” in sec- 
tion 8.24(c) is designed to make clear that the 
board of directors may act only when a quorum 
is present. If directors leave during the course 
of a meeting, the board of directors may not act 
after the number of directors present is reduced 
to less than a quorum. 

Under section 8.24(d) directors, if they object 
or abstain with respect to action taken by the 
board of directors or a committee of the board of 
directors, must make their position clear in one 
of the ways described in this subsection. If 
objection is made in the form of a written 
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consent, it may be transmitted by wire, 
telecopier, or other medium of data transmis- 
sion. This written objection serves the impor- 
tant purpose of forcefully bringing the position 
of the dissenting member to the attention of the 
balance of the board of directors. The require- 
ment of a written objection also prevents a 
director from later seeking to avoid responsibil- 
ity because of secret doubts about the wisdom 
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of the action taken. The right of dissent or 
abstention is not available to a director who 
voted in favor of the action taken. 

Section 8.24(d) applies only to directors who 
are present at the meeting. Directors who are 
not present are not deemed to have assented to 
any action taken at the meeting in their ab- 
sence. 


NORTH CAROLINA COMMENTARY 


This section is generally consistent with prior 
law but clarifies an ambiguity in former G.S. 
55-28(d) by expressly requiring in subsection 
(c) that a quorum be present when the vote is 
taken, thus explicitly permitting directors to 
prevent further action by withdrawing from the 
meeting to eliminate a quorum. 


Legal Periodicals. — For note on unani- 
mous approval of corporate bylaws and creation 


This section varies from the Model Act in 
requiring in subsection (b) that a bylaw fixing a 
low quorum be “adopted by the shareholders.” 
For clarification, the word “files” was substi- 
tuted in subdivision (d) (3) for the Model Act’s 
ambiguous “delivers.” 


of shareholder agreements, see 1 Campbell L. 
Rev. 153 (1979). 


CASE NOTES 


No Cause of Action Stated. — Claim 
against director of dissolved corporation did not 
state a cause of action where plaintiff only 
alleged that director was officer when corpora- 
tion dissolved and where there was no allega- 
tion that corporation’s assets were distributed 


§ 55-8-25. Committees. 


by officers without providing for known or rea- 
sonably ascertainable liabilities. Heather Hills 
Home Owners Ass’n y. Carolina Custom Dev. 
Co., 100 N.C. App. 268, 395 S.E.2d 154 (1990), 
decided under former § 55-382. 


(a) Unless the articles of incorporation or bylaws provide otherwise, a board 
of directors may create one or more committees and appoint members of the 
board of directors to serve on them. Each committee must have two or more 
members, who serve at the pleasure of the board of directors. 

(b) The creation of a committee and appointment of members to it must be 


approved by the greater of: 


(1) A majority of all the directors in office when the action is taken; or 
(2) The number of directors required by the articles of incorporation or 
bylaws to take action under G.S. 55-8-24. 
(c) G.S. 55-8-20 through G.S. 55-8-24, which govern meetings, action with- 
out meetings, notice and waiver of notice, and quorum and voting require- 
ments of the board of directors, apply to committees and their members as 


well. 


(d) To the extent specified by the board of directors or in the articles of 
incorporation or bylaws, each committee may exercise the authority of the 


board of directors under G.S. 55-8-01. 


(e) A committee may not, however: 
(1) Authorize distributions; 


(2) Approve or propose to shareholders action that this act requires be 


approved by shareholders; 


(3) Fill vacancies on the board of directors or on any of its committees; 
(4) Amend articles of incorporation pursuant to G.S. 55-10-02; 
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(5) Adopt, amend, or repeal bylaws; 

(6) Approve a plan of merger not requiring shareholder approval; 

(7) Authorize or approve reacquisition of shares, except according to a 
formula or method prescribed by the board of directors; or 

(8) Authorize or approve the issuance or sale or contract for sale of shares, 
or determine the designation and relative rights, preferences, and 
limitations of a class or series of shares, except that the board of 
directors may authorize a committee (or a senior executive officer of 
the corporation) to do so within limits specifically prescribed by the 


board of directors. 


(f) The creation of, delegation of authority to, or action by a committee does 
not alone constitute compliance by a director with the standards of conduct 
described in G.S. 55-8-30. (1955, c. 1371, s. 1; 1969, c. 751, s. 18; 1973, c. 1087, 


ss..1, 2; 1989, 'c: 265, s..1;) 


OFFICIAL COMMENT 


Section 8.25 makes explicit the common law 
power of a board of directors to act through 
committees of directors and specifies the pow- 
ers of the board of directors that are 
nondelegable, that is, powers that only the full 
board of directors may exercise. Section 8.25 
deals only with committees of the board of 
directors exercising the functions of the board 
of directors; the board of directors or manage- 
ment, independently of section 8.25, may estab- 
lish nonboard committees composed of direc- 
tors, employees, or others to deal with 
corporate powers not required to be exercised 
by the board of directors. 

Section 8.25(b) provides that a committee of 
the board of directors may be created only by 
the affirmative vote of a majority of the board of 
directors then in office, or, if greater, by the 
number of directors required to take action by 
the articles of incorporation or the bylaws. This 
supermajority requirement reflects the impor- 
tance of the decision to invest board committees 
with power to act under section 8.25. 

Committees of the board of directors are 
assuming increasingly important roles in the 
governance of publicly held corporations. See 
“The Corporate Director’s Guidebook,” 33 BUS. 
LAW. 1591 (1978); “The Overview Committees 
of the Board of Directors,” 35 BUS. LAW. 1335 
(1980). Executive committees have long pro- 
vided guidance to management between meet- 
ings of the full board of directors. Audit com- 
mittees also have a long history of performing 
essential review and control functions on behalf 
of the board of directors. In recent years nomi- 
nating and compensation committees, com- 
posed primarily or entirely of nonmanagement 
directors, have also become more widely used 
by publicly held corporations. 

Section 8.25 establishes the desirable and 
appropriate role of director committees in light 
of competing considerations: on the one hand, it 
seems clear that appropriate board committee 


action is not only desirable but also is likely to 
improve the functioning of larger and more 
diffuse boards of directors; on the other hand, 
wholesale delegation of authority to a board 
committee, to the point of abdication of director 
responsibility as a board of directors, is mani- 
festly inappropriate and undesirable. Over- 
broad delegation also increase the potential, 
where the board of directors is divided, for 
usurpation of basic board functions by means of 
delegation to a committee dominated by one 
faction. 

The statement of nondelegable functions set 
out in section 8.25(e) is based on the principle 
that prohibitions against delegation should be 
limited generally to actions substantially af- 
fecting the rights of shareholders among them- 
selves as shareholders and specifically to (1) 
those matters that have immediate and irrevo- 
cable effect (such as the declaration of a divi- 
dend), (2) those matters that may well become 
irrevocable without swift action, and (3) those 
matters that will cause changes of position by 
others that cannot be rectified. As a result, 
delegation of authority to committees under 
section 8.25(e) may be broader than mere au- 
thority to act with respect to matters arising 
within the ordinary course of business. The 
ordinary course of business standard for dele- 
gation was rejected as being too narrow and 
inappropriate for many modern corporations. 
For example, although section 8.25(e)(8) makes 
nondelegable the decision whether to issue and 
sell shares or create a class or series of shares 
with designated rights and preferences, it per- 
mits the board of directors to delegate to a 
committee (within limits specifically prescribed 
by the board of directors) the important but 
more limited functions of fixing the specific 
terms—including without limitation, the price, 
the dividend rate, provisions for redemption, 
sinking fund, conversion, voting or preferential 
rights, and provisions for other features of a 
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class or series of shares. The committee may 
also be empowered to adopt any final resolution 
setting forth the terms and to authorize the 
appropriate filing with the Secretary of State 
required by this Act. Thus, terms of the sale of 
shares may be set quickly and upon the most 
accurate information without necessarily in- 
volving a meeting of the board of directors. The 
phrase “(or senior executive officer of the corpo- 
ration)” also permits these functions to be del- 
egated to the chief financial officer or other 
appropriate officer of the corporation. The sub- 
section also permits delegation to a committee 
of authority to determine the terms of a con- 
tract or option for the sale of shares if the board 
prescribes specific limits in a stock option plan 
or otherwise. This delegation avoids requiring 
involvement of the full board in the details of 
the administration of stock option or other 
compensation plans. 

Section 8.25(e) prohibits delegation of au- 
thority with respect to most mergers, sales of 
substantially all the assets, amendments to 
articles of incorporation and voluntary dissolu- 
tion under section 8.25(e)(2) since these require 
shareholder action. In addition, section 8.25(e) 
prohibits delegation to a board committee of 
authority to declare dividends or distributions, 
designate director candidates for purposes of 
proxy solicitation, fill board vacancies, approve 
a so-called “short-form merger” (where the in- 
terests of the minority shareholders warrant 
special attention), authorize the disposition or 
reacquisition of shares, or amend the bylaws or 
the articles of incorporation (without share- 
holder approval under section 10.02). On the 
other hand, under section 8.25(e) many actions 
of a material nature, such as the authorization 
of long-term debt and capital investment or the 
pricing of shares, may properly be made the 
subject of committee delegation. 

The statutes of several states make 
nondelegable certain powers not listed in sec- 
tion 8.25(e)—for example, the power to change 
the principal corporate office, to appoint or 
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remove Officers, to fix director compensation, or 
to remove agents. These are not prohibited by 
section 8.25(e) since the whole board of direc- 
tors may reverse or rescind the committee 
action taken, if it should wish to do so, without 
undue risk that implementation of the commit- 
tee action might be irrevocable or irreversible. 

Section 8.25(f) makes clear that although the 
board of directors may delegate to a committee 
the authority to take action, the designation of 
the committee, the delegation of authority to it, 
and action by the committee will not alone 
constitute compliance by a noncommittee board 
member with his responsibility under section 
8.30. On the other hand, a noncommittee direc- 
tor also will not automatically incur liability 
should the action of the particular committee 
fail to meet the standard of care set out in 
section 8.30. The noncommittee member’s lia- 
bility in these cases will depend upon whether 
he failed to comply with section 8.30(b)(3). 
Factors to be considered in this regard will 
include the care used in the delegation to and 
supervision over the committee, and the 
amount of knowledge regarding the particular 
matter which the noncommittee director has 
available to him. Care in delegation and super- 
vision include appraisal of the capabilities and 
diligence of the committee directors in light of 
the subject and its relative importance and may 
be facilitated, in the usual case, by review of 
minutes and receipt of other reports concerning 
committee activities. The enumeration of these 
factors is intended to emphasize that directors 
may not abdicate their responsibilities and se- 
cure exoneration from liability simply by dele- 
gating authority to board committees. Rather, a 
director against whom liability is asserted 
based upon acts of a committee of which he is 
not a member avoids liability if the standards 
contained in section 8.30 are met. 

Section 8.25(f) has no application to a mem- 
ber of the committee itself. The standard appli- 
cable to a committee member is set forth in 
section 8.30(a). 


AMENDED NORTH CAROLINA COMMENTARY 


The powers which may not be delegated to 
committees, specified in subsection (e) of this 
section, are different and more extensive than 
those specified in former G.S. 55-31(a). Also, 
this section contains no counterpart of former 


Legal Periodicals. — For note, “Alford v. 
Shaw: North Carolina Adopts a Prophylactic 
Rule to Prevent Termination of Shareholders’ 


G.S. 55-31(c), which expressly held the board 
responsible for action of its committees. This 
difference is moderated by subsection (f) of the 
present section. 


Derivative Suits Through Special Litigation 
Committees,” see 64 N.C.L. Rev. 1228 (1986). 
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CASE NOTES 


Editor’s Note. — The case below was de- 
cided under the Business Corporation Act 
adopted in 1955. 

Special Litigation Committee. — The fact 
that the appointing members of a board of 
directors are acting under the “disability” of 
potential liability as a result of shareholder 


allegations does not per se extend to disable 
them from delegating managerial authority 
over the litigation to a special litigation com- 
mittee. Alford v. Shaw, 318 N.C. 289, 349 S.E.2d 
41 (1986), modified and aff’d on rehearing, 320 
N.C. 465, 358 S.E.2d 323 (1987). 


§§ 55-8-26 through 55-8-29: Reserved for future codification purposes. 


Part 3. Standards of Conduct. 


§ 55-8-30. General standards for directors. 


(a) Adirector shall discharge his duties as a director, including his duties as 


a member of a committee: 
(1) In good faith; 


(2) With the care an ordinarily prudent person in a like position would 
exercise under similar circumstances; and 
(3) In a manner he reasonably believes to be in the best interests of the 


corporation. 


(b) In discharging his duties a director is entitled to rely on information, 
opinions, reports, or statements, including financial statements and other 
financial data, if prepared or presented by: 

(1) One or more officers or employees of the corporation whom the director 
reasonably believes to be reliable and competent in the matters 


presented; 


(2) Legal counsel, public accountants, or other persons as to matters the 
director reasonably believes are within their professional or expert 


competence; or 


(3) Acommittee of the board of directors of which he is not a member if the 


director reasonably believes the committee merits confidence. 

(c) A director is not entitled to the benefit of subsection (b) if he has actual 
knowledge concerning the matter in question that makes reliance otherwise 
permitted by subsection (b) unwarranted. 

(d) A director is not liable for any action taken as a director, or any failure 
to take any action, if he performed the duties of his office in compliance with 
this section. The duties of a director weighing a change of control situation 
shall not be any different, nor the standard of care any higher, than otherwise 
provided in this section. 

(e) Adirector’s personal liability for monetary damages for breach of a duty 
as a director may be limited or eliminated only to the extent permitted in G.S. 
55-2-02(b)(3), and a director may be entitled to indemnification against 
liability and expenses pursuant to Part 5 of Article 8 of this Chapter. (1955, c. 
1IDTiY sPPST98O Neh 2e5hs) We 199301552; 6119) 


OFFICIAL COMMENT 


Section 8.30 defines the general standard of 
conduct for directors. It sets forth the standard 
by focusing on the manner in which the director 
performs his duties, not the correctness of his 
decisions. Section 8.30(a) thus requires a direc- 
tor to perform his duties in good faith, with the 


care of an ordinarily prudent person in a like 
position and in a manner he believes to be in 
the best interests of the corporation. This stan- 
dard is based on former section 35 of the 1969 
Model Act, a number of state statutes and on 
judicial formulations of the duty of care appli- 
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cable to directors. Section 8.30 also parallels, to 
the extent possible, the indemnification provi- 
sions of sections 8.50 through 8.58. 

In determining whether to impose liability, 
the courts recognize that boards of directors 
and corporate managers continuously make de- 
cisions that involve the balancing of risks and 
benefits for the enterprise. Although some de- 
cisions turn out to be unwise or the result of a 
mistake of judgment, it is unreasonable to 
reexamine these decisions with the benefit of 
hindsight. Therefore, a director is not liable for 
injury or damage caused by his decision, no 
matter how unwise or mistaken it may turn out 
to be, if in performing his duties he met the 
requirements of section 8.30. 

Even before statutory formulations of direc- 
tors’ duty of care, courts sometimes invoked the 
business judgment - rule in determining 
whether to impose liability in a particular case. 
In doing so, courts have sometimes used lan- 
guage similar to the standards set forth in 
section 8.30(a). The elements of the business 
judgment rule and the circumstances for its 
application are continuing to be developed by 
the courts. In view of that continuing judicial 
development, section 8.30 does not try to codify 
the business judgment rule or to delineate the 
differences, if any, between that rule and the 
standards of director conduct set forth in this 
section. That is a task left to the courts and 
possibly to later revisions of this Model Act. 

Section 8.30 should be read in light of the 
basic duty of directors set foth in section 8.01(b) 
that the “business and affairs of a corporation 
[shall be] managed under the direction of” the 
board. Since the board may delegate or assign 
to appropriate officers of the corporation the 
authority or duty to exercise powers that sec- 
tion 8.01 does not require the board to retain, 
directors are not personally responsible under 
section 8.30 for actions or omissions of officers, 
employees, or agents of the corporation so long 
as the directors, complying with the standard of 
care set forth in section 8.30, have acted rea- 
sonably in delegating responsibility. 


1. Section 8.30(a) 


Section 8.30(a) establishes a general standard 
of care for all directors. It requires a director to 
exercise “the care an ordinarily prudent person 
in a like position would exercise.” Some state 
statutes use the words “diligence,” “care,” and 
“skill” to define this duty. E.G., N.C. GEN. 
STAT. ANN. § 55-385 (1975). There is very little 
authority as to what “skill” and “diligence,” as 
distinguished from “care,” can be required or 
properly expected of corporate directors in the 
performance of their duties. “Skill,” in the sense 
of technical competence in a particular field, 
should not be a qualification for the office of 
director. The concept of “diligence” is suffi- 
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ciently subsumed within the concept of “care.” 

Accordingly, the words “diligence” and “skill” 

were omitted from the standard adopted. 

Likewise, section 8.30 does not use the term 
“fiduciary” in the standard for directors’ con- 
duct, because that term could be confused with 
the unique attributes and obligations of a fidu- 
ciary imposed by the law of trusts, some of 
which are not appropriate for directors of a 
corporation. 

Several of the phrases chosen to define the 
general standard of care in section 8.30(a) de- 
serve specific mention. 

(1) The reference to “ordinarily prudent per- 
son” embodies long traditions of the common 
law, in contrast to suggested standards that 
might call for some undefined degree of ex- 
pertise, like “ordinarily prudent business- 
man.” The phrase recognizes the need for 
innovation, essential to profit orientation, 
and focuses on the basic director attributes of 
common sense, practical wisdom, and in- 
formed judgment. 

2) The phrase “in a like position” recognizes 
that the “care” under consideration is that 
which would be used by the “ordinarily pru- 
dent person” if he were a director of the 
particular corporation. 

(3) The combined phrase “in a like position ... 
under similar circumstances” is intended to 
recognize that (a) the nature and extent of 
responsibilities will vary, depending upon 
such factors as the size, complexity, urgency, 
and location of activities carried on by the 
particular corporation, (b) decisions must be 
made on the basis of the information known 
to the directors without the benefit of hind- 
sight, and (c) the special background, quali- 
fications, and management responsibilities of 
a particular director may be relevant in eval- 
uating his compliance with the standard of 
care. Even though the quoted phrase takes 
into account the special background, qualifi- 
cations and management responsibilities of a 
particular director, it does not excuse a direc- 
tor lacking business experience or particular 
expertise from exercising the common sense, 
practical wisdom, and informed judgment of 
an “ordinarily prudent person.” 

The process by which a director informs him- 


self will vary but the duty of care requires every 


director to take steps to become informed about 
the background facts and circumstances before 
taking action on the matter at hand. In relying 
upon the performance by management of dele- 
gated or assigned duties pursuant to section 
8.01 (including, for example, matters of law and 
legal compliance), the director may depend 
upon the presumption of regularity, absent 
knowledge or notice to the contrary. A director 
may also rely on information, opinions, reports, 
and statements prepared or presented by oth- 
ers as set forth in section 8.30(b). Furthermore, 
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a director should not be expected to anticipate 
the problems which the corporation may face 
except in those circumstances where something 
has occurred to make it obvious to the director 
that the corporation should be addressing a 
particular problem. 


2. SEcTION 8.30(b) 


A director complying with the standards ex- 
pressed in section 8.30(a) is entitled to rely 
upon information, opinions, reports or state- 
ments, including financial statements and 
other financial data, prepared or presented by 
the persons or committees described in section 
8.30(b). The right to rely under this section 
applies to the entire range of matters for which 
the board of directors is responsible. Under 
section 8.30(c), however, a director so relying 
must be without knowledge concerning the 
matter in question that would cause his reli- 
ance to be unwarranted. Also inherent in the 
concept of good faith is the requirement that, in 
order to be entitled to rely on a report, state- 
ment, opinion, or other matter, the director 
must have read the report or statement in 
question, or have been present at a meeting at 
which it was orally presented, or have taken 
other steps to become generally familiar with 
its contents. In short, the director must comply 
with the general standard of care of section 
8.30(a) in making a judgment as to the reliabil- 
ity and competence of the source of information 
upon which he proposes to rely. 

Section 8.30(b) permits reliance upon outside 
advisers, including not only those in the profes- 
sional disciplines customarily supervised by 
state authorities, such as lawyers, accountants, 
and engineers, but also those in other fields 
involving special experience and skills, such as 
investment bankers, geologists, management 
consultants, actuaries, and real estate apprais- 
ers. The concept of “expert competence” in sec- 
tion 8.30(b)(2) embraces a wide variety of qual- 
ifications and is not limited to the more precise 
and narrower recognition of experts under the 
Securities Act of 1933. In this respect section 
8.30(b) goes beyond any existing state business 
corporation act, although several state statutes 
permit reliance on reports of appraisers se- 
lected with reasonable care by the board of 
directors and deal with the scope and nature of 
corporate reports and records generally. 

Section 8.30(b) permits reliance upon a com- 
mittee of the board of directors when perform- 
ing a supervisory or other functions in in- 
stances where neither the full board of 
directors nor the committee takes dispositive 
action. For example, there may be reliance 
upon an investigation undertaken by a board 
committee and reported to the full board of 
directors, which forms the basis for action by 
the board of directors itself. Another example is 
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reliance upon a committee of the board of 
directors, such as a corporate audit committee, 
with respect to the ongoing role of oversight of 
the accounting and auditing functions of the 
corporation. In addition, where reliance upon 
information or materials prepared or presented 
by a board committee is not involved, a director 
may properly rely on dispositive action by a 
board committee (of which he is not a member) 
empowered to act pursuant to authority dele- 
gated under section 8.25 or acting with the 
acquiescence of the board of directors. In this 
connection, see the Official Comment to section 
8.25. A director may similarly rely on commit- 
tees not created under section 8.25 which have 
nondirector members. 

Section 8.30(b) permits reliance upon a com- 
mittee of the board of directors when perform- 
ing a supervisory or other functions in in- 
stances where neither the full board of 
directors nor the committee takes dispositive 
action. For example, there may be reliance 
upon an investigation undertaken by a board 
committee and reported to the full board of 
directors, which forms the basis for action by 
the board of directors itself. Another example is 
reliance upon a committee of the board of 
directors, such as a corporate audit committee, 
with respect to the ongoing role of oversight of 
the accounting and auditing functions of the 
corporation. In addition, where reliance upon 
information or materials prepared or presented 
by a board committee is not involved, a director 
may properly rely on dispositive action by a 
board committee (of which he is not a member) 
empowered to act pursuant to authority dele- 
gated under section 8.25 or acting with the 
acquiescence of the board of directors. In this 
connection, see the Official Comment to section 
8.25. A director may similarly rely on commit- 
tees not created under section 8.25 which have 
nondirector members. 

In conditioning reliance upon reasonable be- 
lief that the board committee merits the direc- 
tor’s “confidence,” section 8.30(b)(3) recognizes 
a difference between a board committee and an 
expert. In sections 8.30(b)(1) and (2) the refer- 
ence is to “competence of an expert,” which 
recognizes the expectation of experience and in 
most instances technical skills on the part of 
those upon whom the director may rely. In 
section 8.30(b)(3), the concept of “confidence” is 
substituted for “competence” in order to avoid 
any inference that technical skills are a prereq- 
uisite. 

By identifying those upon whom a director 
may rely in discharging his duties, section 
8.30(b) does not limit the ability of directors to 
delegate their powers under section 8.01(a) to 
committees of the board of directors or officers 
of the corporation, except where this delegation 
is expressly prohibited by the Act. Delegation 
should be carried out in accordance with the 
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standards set forth in section 8.30(a). See also 
section 8.25 and its Official Comment with 
respect to delegation to committees. 


3. Section 8.30(c) 


Section 8.30(c) expressly prevents a director 
from “hiding his head in the sand” and relying 
on information, opinions, reports, or state- 
ments when he has actual knowledge which 
makes reliance unwarranted. 


4. Section 8.30(d) 


Section 8.30(d) follows former section 35 of the 
Model Act, which provided that “An individual 
who performs the duties of his office in accor- 
dance with this section is not liable for serving 
or having served as a director.” Thus, both 
former section 35 and current section 8.30(d) 
are self-executing, and the individual director’s 
exoneration from liability is automatic. If com- 
pliance with the standard of conduct set forth 
in former section 35 or section 8.30 is estab- 
lished, there is no need to consider possible 
application of the business judgment rule. The 
possible application of the business judgment 
rule need only be considered if compliance with 
the standard of conduct set forth in former 
section 35 or section 8.30 is not established. 
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Section 8.30(d) makes clear that the section 
will apply whether or not affirmative action 
was in fact taken. If the board of directors or a 
committee considers an issue (such as a recom- 
mendation of independent auditors concerning 
the corporation’s internal accounting controls) 
and determines not to take action, the determi- 
nation not to act is protected by section 8.30. 
Similarly, if the board of directors or committee 
delegates responsibility for handling a matter 
to subordinates, the delegation constitutes “ac- 
tion” under section. 8.30. Section 8.30(d) applies 
(assuming its requirements are satisfied) to 
any conscious consideration of matters involv- 
ing the affairs of the corporation. It also applies 
to the determination by the board of directors of 
which matters to address and which not to 
address. Section 8.30(d) does not apply only 
when the director has failed to consider taking 
action which under the circumstances he is 
obliged to consider taking. 


5. APPLICATION TO OFFICERS 


Section 8.30 generally deals only with direc- 
tors. Section 8.42 and its Official Comment 
explain the extent to which the provisions of 
section 8.30 apply to officers. 


NORTH CAROLINA COMMENTARY 


Although the word “fiduciary” is no longer 
used in describing the duty owed by a director 
to a corporation, there is no intent to change 
North Carolina law in this area. The decision 
not to bring forward the language stating that a 
director shall “be deemed to stand in a fiduciary 
relation to the corporation” in former G.S. 55-35 
is not intended to modify in any way the duty of 
directors recognized under the former law. Re- 
moval of the word “fiduciary” was solely be- 
cause of confusion in other jurisdictions be- 
tween the corporate and the trust standards of 
fiduciary duty. This Act does not attempt to 
define the full range of a director’s duty, since 
the language chosen might be used to limit the 
standards under which directors should act. 

Former G.S. 55-35 provided that officers and 
directors stand in a fiduciary relation “to the 
corporation and to its shareholders.” The draft- 
ers decided not to bring forward the words “and 
to its shareholders” in order to avoid an inter- 
pretation that there is a duty running directly 
from directors to the shareholders that would 
give shareholders a direct right of action on 
claims that should be asserted derivatively. 

The drafters noted the dictum in Snyder v. 


Freeman, 300 N.C. 204, 266 S.E.2d 593 (1980), 
suggesting that directors owe a fiduciary duty 
to creditors. The drafters considered adding a 
new section 55-8-34 expressly stating that the 
directors do not have any such duty to credi- 
tors; but, because of the complexities and nov- 
elty of such a provision, they finally decided not 
to add the new section but instead to express in 
this Comment their opinion that in general no 
such duty exists. 

Subsection (c) of this section is different from 
the Model Act in two respects. First, it requires 
“actual” knowledge for a director to be denied 
the right of reliance under subsection (b); and, 
second, it says more specifically that a director 
who has such knowledge is not “entitled to the 
benefit of subsection (b)” instead of saying that 
such director is not “acting in good faith.” 

Subsection (e) of the section was added to the 
Model Act’s provisions to clarify the two points 
covered. It should be noted that a provision in 
the articles of incorporation that limits a direc- 
tor’s monetary liability for a breach of the duty 
of due care does not affect the duty of due care 
itself. . 
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_Legal Periodicals. — For note on the fidu- 
ciary duty of interested directors and the busi- 
ness judgment rule, see 45 N.C.L. Rev. 755 
(1967). 

For comment on promoters of corporations 
dealing in condominiums, see 12 Wake Forest 
L. Rev. 979 (1976). 

For note on close corporations and personal 
liability from execution of shareholder agree- 
ments, see 16 Wake Forest L. Rev. 975 (1980). 

For article on corporate directors’ account- 
ability, see 66 N.C.L. Rev. 171 (1987). 

For article discussing derivative suit litiga- 
tion, see 66 N.C.L. Rev. 565 (1988). 

For comment, “Fiduciary Duties of Directors, 
How Far Do They Go?,” see 23 Wake Forest L. 
Rev. 163 (1988). 

For article, “Reliance and Liability Stan- 
dards for Outside Directors,” see 24 Wake For- 
est L. Rev. 5 (1989). 

For article, “The Effect of Statutes Limiting 
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Directors’ Due Care Liability on Hostile Take- 
over Defenses,” see 24 Wake Forest L. Rev. 31 
(1989). 

For article, “Should Corporate Statutes Pro- 
viding Special Protection for Directors Be Lim- 
ited to Publicly Traded Corporations?,” see 24 
Wake Forest L. Rev. 79 (1989). 

For article, “Intracorporate Process and the 
Avoidance of Director Liability,” see 24 Wake 
Forest L. Rev. 97 (1989). 

For comment, “North Carolina’s Statutory 
Limitation on Directors’ Liability,” see 24 Wake 
Forest L. Rev. 117 (1989). 

For comment on corporate law and director 
hability, see 24 Wake Forest L. Rev. 141 (1989). 

For article, “The Duty of Directors to Non- 
Shareholder Constituencies in Control Trans- 
actions — A Comparison of U.S. and U.K. Law,” 
see 25 Wake Forest L. Rev. 61 (1990). 

For article on the evolution of corporate com- 
bination law, see 78 N.C.L. Rev. 687 (1998). 


CASE NOTES 


Editor’s Note. — Most of the cases below 
were decided under the Business Corporation 
Act adopted in 1955 or under prior law. 

Common Law of Business Judgment 
Rule Not Abrogated. — This section does not 
abrogate the common law of the business judg- 
ment rule. State ex rel. Long v. ILA Corp., — 
N.C. App. —, 513 S.E.2d 812 (1999). 

Directors Are Trustees of Property of 
Corporation. — Directors of a corporation are 
trustees of the property of the corporation for 
the benefit of the corporate creditors, as well as 
shareholders. It is their duty to administer the 
trust assumed by them, not for their own profit, 
but for the mutual benefit of all interested 
parties; and, when such directors receive an 
advantage to themselves not common to all, 
they are guilty of a plain breach of trust. 
Meiselman v. Meiselman, 58 N.C. App. 758, 295 
S.E.2d 249 (1982), modified and aff’d, 309 N.C. 
279, 307 S.E.2d 551 (1983). 

Directors owe the corporation fidelity 
and the duty to use due care in the manage- 
ment of its business. Wilson v. McClenny, 262 
N.C. 121, 136 S.E.2d 569 (1964). 

Director in Fiduciary Relationship to 
Shareholder. — Under special circumstances, 
a director of a corporation stands in a fiduciary 
relationship to a shareholder or director in the 
acquisition of the shareholder’s stock. Lazenby 
v. Godwin, 40 N.C. App. 487, 253 S.E.2d 489 
(1979). 

Officer Not Protected. — The director and 
chief executive officer of an insolvent insurer 
and its parent corporation was not protected by 
the business judgment rule from liability for 
breach of his fiduciary duties, where the direc- 
tor was a leading participant in a plan to 


benefit himself and his interests at the expense 
of the insurer. State ex rel. Long v. ILA Corp., — 
N.C. App. —, 513 S.E.2d 812 (1999). 

Duty Owed to Minority Shareholders. — 
Directors, officers, and majority shareholders 
owe a fiduciary duty and obligation of good 
faith to minority shareholders as well as to the 
corporation. Meiselman v. Meiselman, 58 N.C. 
App. 758, 295 S.E.2d 249 (1982), modified and 
aff'd, 309 N.C. 279, 307 S.E.2d 551 (1983); 
Umstead v. Durham Hosiery Mills, Inc., 578 F. 
Supp. 342 (M.D.N.C. 1984). 

Evidence was sufficient to establish a breach 
of defendant’s fiduciary duty to plaintiff as a 
minority shareholder. Freese v. Smith, 110 N.C. 
App. 28, 428 S.E.2d 841 (1993). 

Fiduciary Duty as Question Where Re- 
volving Fund Certificate Was Issued. — 
Revolving fund certificate held by plaintiff is- 
sued in exchange for stock sold to defendant 
had some characteristics of a  corpora- 
tion/shareholder relationship; therefore, issue 
of whether defendants owed plaintiff a fidu- 
ciary duty was properly submitted to the jury. 
HAJMM Co. v. House of Raeford Farms, Inc., 94 
N.C. App. 1, 379 S.E.2d 868, reversed on other 
grounds, HAJMM Co. v. House of Raeford 
Farms, Inc., 328 N.C. 578, 403 S.E.2d 483 
(1991), appeal of right allowed pursuant to Rule 
16(b) and petition allowed as to additional 
issues, 325 N.C. 271, 382 S.E.2d 439 (1989), 
decided under the former Business Corporation 
Act. 

Balance Sheet Insolvency. — For a corpo- 
rate director to breach a fiduciary duty to a 
creditor, the transaction at issue must occur 
under circumstances amounting to a “winding 
up” or dissolution of the corporation; balance 
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sheet insolvency, absent such circumstances, is 
insufficient to give rise to a breach of fiduciary 
duty to creditors of a corporation. Whitley v. 
Carolina Clinic, Inc., 118 N.C. App. 528, 455 
S.E.2d 896 (1995). 

Suit for Breach of Duty Is Derivative. — 
A suit against corporation’s officers and direc- 
tors for breach of their fiduciary duty on ac- 
count of mismanagement is clearly derivative. 
Gilbert v. Bagley, 492 F. Supp. 714 (M.D.N.C. 
1980). 

When Action by Shareholders Is Individ- 
ual. — Where several officers and directors 
were alleged to have breached the fiduciary 
duty owed to shareholders by maintaining the 
market price of the corporation’s shares at 
artificial levels and in issuing false or mislead- 
ing financial statements, the shareholder plain- 
tiffs would be entitled to receive any recovery 
under these allegations and the action was thus 
individual. Gilbert v. Bagley, 492 F. Supp. 714 
(M.D.N.C. 1980). 

Shareholder plaintiffs need not demon- 
strate that all defendants are amenable to 
suit. Rather, nonofficers and nondirectors may, 
by North Carolina common-law principles, be 
held to answer for substantially assisting or 
encouraging another’s breach of fiduciary duty. 
Gilbert v. Bagley, 492 F. Supp. 714 (M.D.N.C. 
1980). 

Genuine Issue of Material Fact Shown. 
— Where defendants submitted a number of 
affidavits tending to substantiate their version 
of the facts and where plaintiff responded with 
evidence which, if believed, would enable a jury 
to find in the corporation’s favor, the parties’ 
submissions created a genuine issue of mate- 
rial fact as to whether defendants breached 
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their duty of loyalty by diverting a deal from 
the corporation for which they were directors to 
another corporation so as to warrant denial of 
defendants’ summary judgment motion. 
Silverman v. Miller, 155 Bankr. 362 (Bankr. 
E.D.N.C. 1993). 

Issues regarding knowledge, intent and mo- 
tive, in determining whether directors’ actions 
were taken in good faith in order to further the 
interests of the corporations, depend upon cred- 
ibility of witnesses and are therefore not ame- 
nable to resolution on summary judgment. 
Clark v. B.H. Holland Co., 852 F. Supp. 1268 
(E.D.N.C. 1994). 

Failure to Rely on the Advice of Profes- 
sionals. — The director of an insolvent insurer 
did not rely on the advice of accounting and 
legal professionals, and thus, his statutory 
right to rely on their advice did not protect him 
from liability for breach of fiduciary duty in 
connection with loans made by the insurer, 
where actual advice received made the director 
aware that the loans were undercollateralized. 
State ex rel. Long v. ILA Corp., — N.C. App. —, 
D133, 5. M20 .812 (1999), 

Officer Not Personally Liable for Debt. 
— Where the evidence showed the defendant 
was an officer of a lawful corporation but had no 
knowledge, at the time debt was incurred on 
behalf of the corporation, that the corporate 
charter was suspended, the defendant had no 
personal liability for the corporation’s debt to 
the plaintiff. Charles A. Torrence Co. v. Clary, 
121 N.C. App. 211, 464 S.E.2d 502 (1995). 

Stated in IRA ex rel. Oppenheimer v. 
Brenner Cos., 107 N.C. App. 16, 419 S.E.2d 354, 
cert. denied, 332 N.C. 666, 424 S.E.2d 401 
(1992). 


§ 55-8-31. Director conflict of interest. 


(a) Aconflict of interest transaction is a transaction with the corporation in 
which a director of the corporation has a direct or indirect interest. A conflict 
of interest transaction is not voidable by the corporation solely because of the 
director’s interest in the transaction if any one of the following is true: 

(1) The material facts of the transaction and the director’s interest were 
disclosed or known to the board of directors or a committee of the 
board of directors and the board of directors or committee authorized, 
approved, or ratified the transaction; 

(2) The material facts of the transaction and the director’s interest were 
disclosed or known to the shareholders entitled to vote and they 
authorized, approved, or ratified the transaction; or 

(3) The transaction was fair to the corporation. 

(b) For purposes of this section, a director of the corporation has an indirect 


interest in a transaction if: 


(1) Another entity in which he has a material financial interest or in 
which he is a general partner is a party to the transaction; or 

(2) Another entity of which he is a director, officer, or trustee is a party to 
the transaction and the transaction is or should be considered by the 
board of directors of the corporation. 
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(c) For purposes of subsection (a)(1), a conflict of interest transaction is 
authorized, approved, or ratified if it receives the affirmative vote of a majority 
of the directors on the board of directors (or on the committee) who have no 
direct or indirect interest in the transaction, but a transaction may not be 
authorized, approved, or ratified under this section by a single director. If a 
majority of the directors who have no direct or indirect interest in the 
transaction vote to authorize, approve, or ratify the transaction, a quorum is 
present for the purpose of taking action under this section. The presence of, or 
a vote cast by, a director with a direct or indirect interest in the transaction 
does not affect the validity of any action taken under subsection (a)(1) if the 
transaction is otherwise authorized, approved, or ratified as provided in that 
subsection. 

(d) For purposes of subsection (a)(2), a conflict of interest transaction is 
authorized, approved, or ratified if it receives the vote of a majority of the 
shares entitled to be counted under this subsection. Shares owned by or voted 
under the control of a director who has a direct or indirect interest in the 
transaction, and shares owned by or voted under the control of an entity 
described in subsection (b)(1), may not be counted in a vote of shareholders to 
determine whether to authorize, approve, or ratify a conflict of interest 
transaction under subsection (a)(2). The vote of those shares, however, shall be 
counted in determining whether the transaction is approved under other 
sections of this Chapter. A majority of the shares that would if present be 
entitled to be counted in a vote on the transaction under this subsection 
constitutes a quorum for the purpose of taking action under this section. (1955, 
Cpl td 8.44 HLOS9y 6y:265,48 ks) 


OFFICIAL COMMENT 


Historically, the scope of a director’s duty of 
loyalty to a corporation has been defined by 
judicial decision rather than by statute. The 
courts have developed and refined this duty 
based on increasing sophistication and experi- 
ence with the corporate form, and the need to 
encourage honest decisions by directors and to 
discourage direct or indirect devices by which 
directors may benefit personally at the expense 
of creditors or shareholders. Over the years, 
courts have been vigilant to subject novel trans- 
actions and devices to scrutiny. 

Sections 8.31 and 8.32 deal with various 
facets of the duty of loyalty. The Model Act, 
however, does not attempt to define the full 
range of this duty. Indeed, any such attempt 
would probably be self-defeating since the lan- 
guage chosen might be used to limit prema- 
turely the standards under which directors 
should act. 


1. CONFLICT OF INTEREST TRANSACTIONS IN GENERAL 


Section 8.31 deals only with “conflict of inter- 
est” transactions by a director with the corpo- 
ration, that its, transactions in which the direc- 
tor has an interest either (1) directly or (2) 
indirectly through an entity in which the direc- 
tor has a financial or managerial interest cov- 
ered by section 8.31(b). A conflict of interest 
transaction does not include transactions in 
which the director participates in the transac- 


tion only as a shareholder and receives only a 
proportionate share of the advantage or benefit 
of the transaction. Section 8.31 deals only with 
conflict of interest transactions involving direc- 
tors; it does not address analogous transactions 
entered into by officers, employees, or substan- 
tial or dominating shareholders unless they are 
also directors. 

Section 8.31 rejects the common law view 
that all conflict of interest transactions entered 
into by directors are automatically voidable at 
the option of the corporation without regard to 
the fairness of the transaction or the manner in 
which the transaction was approved by the 
corporation. Section 8.31(a) makes any auto- 
matic rule of voidability inapplicable to trans- 
actions that are fair or that have been approved 
by directors or shareholders in the manner 
provided by the balance of section 8.31. The 
approval mechanisms set forth in section 
8.31(c) and (d) relate only to the elimination of 
this automatic rule of voidability and do not 
address the manner in which the transactions 
must be approved under other sections of this 
Act. This is made clear by the express limita- 
tions in sections 8.31(c) and (d) that they are 
applicable only “for the purposes of this section” 
as well as the language of the second and third 
sentences of section 8.31(d). 

The elimination of the automatic rule of 
voidability does not mean that all transactions 
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that meet one or more of the tests set forth in 
section 8.31(a) are automatically valid. These 
transactions may be subject to attack on a 
variety of grounds independent of section 
8.31—for example, that the transaction consti- 
tuted waste, that it was not authorized by the 
appropriate corporate body, that it violated 
other sections of the Model Business Corpora- 
tion Act, or that it was unenforceable under 
other common law principles. The sole purpose 
of section 8.31 is to sharply limit the common 
law principle of automatic voidability and in 
this respect section 8.31 follows earlier versions 
of the Model Act and the statutes of many 
states dealing with conflict of interest transac- 
tions. 


2. REQUIREMENTS FOR APPROVAL OF CONFLICT OF INTER- 
EST TRANSACTIONS 


Sections 8.31(c) and (d) provide special rules for 
determining whether the board of directors (or 
a committee thereof) or the shareholders have 
authorized, approved, or ratified a conflict of 
interest transaction so as to bring subsections 
(a)(1) or (a)(2) into play. Basically, these subsec- 
tions require the transaction in question to be 
approved by an absolute majority of the direc- 
tors (on the board of directors, or on the com- 
mittee, as the case may be) or shares whose 
votes may be counted in determining whether 
the transaction should be authorized, ap- 
proved, or ratified. If these votes are not ob- 
tained the transaction is tested under the fair- 
ness test of subsection (a)(3). The vote required 
for authorization, approval, or ratification of a 
conflict of interest transaction is more onerous 
than the standard applicable to normal voting 
requirements for approval of corporate ac- 
tions—i.e., that a quorum be present and only 
the votes of directors or shares present or 
represented at that meeting be considered—be- 
cause of the importance of assuring that con- 
flict of interest transactions receive as broad 
consideration within the corporation as possi- 
ble if independent review on the basis of fair- 
ness is to be avoided. 


a. Consideration by the directors 


Section 8.31(c) provides that if a conflict of 
interest transaction is to be considered by the 
board of directors or a committee of the board, 
only the votes of directors “who have no direct 
or indirect interest in the transaction” may be 
counted in determining whether to authorize, 
approve, or ratify the transaction. A vote mis- 
takenly cast by an interested director, however, 
does not affect the validity of the authorization, 
approval, or ratification by a committee or by 
the board of directors under section 8.31 if it 
otherwise meets the requirement of this sub- 
section. The presence of the interested director 
at the meeting similarly does not affect the 
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validity of the action by the disinterested direc- 
tors. Because of the voting disqualification of 
interested directors, section 8.31(c) provides 
that a majority of the disinterested directors on 
the committee or on the board of directors, as 
the case may be, constitute a quorum for pur- 
poses of authorizing, approving, or ratifying the 
conflict of interest transaction under section 
8.31, subject always, however, to the require- 
ment that more than one director must approve 
the transaction. This two director minimum is 
applicable to a committee of the board of direc- 
tors as well as the board of directors itself. 


b. Consideration by the shareholders 


When a director’s conflict of interest transac- 
tion is considered by the shareholders, section 
8.31(d) applies a similar but somewhat more 
complex prohibition: votes by shares “owned by 
or voted under the control of a director who has 
a direct or indirect interest in the transaction” 
and votes by shares “owned by or voted under 
the control of an entity described in subsection 
(b)(1)”’—that is, an entity in which the director 
has a material financial interest or is a general 
partner—may not be counted. This prohibition 
is based on the belief that the same consider- 
ations that prevent votes cast be interested 
directors from being counted in favor of a con- 
flict of interest transaction also compel the 
conclusion that votes cast by shares owned or 
controlled by them, or by entities involved in 
the transaction in which they have a material 
financial interest, should also not be counted 
when the issue is the authorization, approval, 
or ratification of a conflict of interest transac- 
tion under section 8.31. A similar prohibition 
does not appear in section 41 of the 1969 Model 


Act. 


In some situations, the prohibition of section 
8.31(d) will result in the conflict of interest 
issue being resolved by a majority of a minority 
of the shares. This will occur, for example, 
whenever a director who is the majority share- 
holder of the corporation is interested in a 
transaction. The vote on the conflict of interest 
issue under section 8.31, however, must be 
distinguished from the vote on the approval of 
the transaction itself under other sections of 
the Model Act, in which there is no prohibition 
against the voting of shares owned or controlled 
by an interested director. For example, if a 
parent corporation wishes to merge its 60- 
percent-owned subsidiary into itself, and the 
majority shareholder of the parent is a director 
of the subsidiary, the votes of the shares owned 
by the parent corporation may not be counted 
under section 8.31(d) (since the shares are 
owned by an entity which is a party to the 
transaction and which the director controls). 
The shares nevertheless may be voted on the 
merger proposal itself under chapter 11 of the 
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Model Act, and the merger will, of course, 
normally be approved solely by the vote of the 
shares owned by the parent corporation. On the 
other hand, the test of section 8.31(a)(2) is not 
met unless the transaction is approved by at 
least a majority of the votes cast by the holders 
of the 40 percent of the shares not owned by the 
parent corporation. If this requirement is not 
met, the transaction may be evaluated under 
the fairness test of section 8.31(a)(3). 


3. InpirEcT ConF.iicts oF INTEREST 


Section 8.31 is applicable to “indirect” as well as 
direct conflicts; “indirect” is defined in section 
8.31(b) to cover transactions between the cor- 
poration and an entity in which the director has 
a material financial interest or is a general 
partner. Further, section 8.31(b) covers indirect 
conflicts where the director is an officer or 
director of another entity (but does not have a 
material financial interest in the transaction) if 
the transaction is of sufficient importance that 
it is or should be considered by the board of 
directors of the corporation. The purpose of this 
last clause is to permit normal business trans- 
actions between large business entities that 
may have a common director to go forward 
without concern about the technical rules relat- 
ing to conflict of interest unless the transaction 
is of such importance that it is or should be 
considered by the board of directors or the 
director may be deemed to have a material 
financial interest in the transaction. Thus, sec- 
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tion 8.31 covers transactions between corpora- 
tions with interlocking or common directors as 
well as the direct “interested director” transac- 
tion. 


4. “FAIRNESS” OF A TRANSACTION 


The fairness of a transaction for purposes of 
section 8.31 should be evaluated on the basis of 
the facts and circumstances as they were 
known or should have been known at the time 
the transaction was entered into. For example, 
the terms of a transaction subject to section 
8.31 should normally be deemed “fair” if they 
are within the range that might have been 
entered into at arm’s-length by disinterested 
persons. 


5. AN “INTERESTED” DIRECTOR 


The Model Act does not attempt to define pre- 
cisely when a director should be viewed as 
“interested” for purposes of participating in the 
decision to adopt, approve, or ratify a conflict of 
interest transaction. Secton 8.31(b) does, how- 
ever, define one aspect of this concept—the 
“indirect” interest. For purposes of section 8.31 
a director should normally be viewed as inter- 
ested in a transaction if he or the immediate 
members of his family have a financial interest 
in the transaction or a relationship with the 
other parties to the transaction such that the 
relationship might reasonably be expected to 
affect his judgment in the particular matter in 
a manner adverse to the corporation. 


NORTH CAROLINA COMMENTARY 


This section replaces former G.S. 55-30(b); 
subsection (a) of the prior law is covered by G.S. 
55-8-11. The section is more precise than 
former G.S. 55-30(b) in several respects. First, 
it says that a conflict of interest transaction “is 
not voidable by the corporation solely because 
of the director’s interest” if it passes one of the 
three prescribed tests, thus recognizing that it 
might be voidable for some other reason. Sec- 
ond, subsection (b) of this section defines “indi- 


Legal Periodicals. — For comment on pro- 
moters of corporations dealing in condomini- 
ums, see 12 Wake Forest L. Rev. 979 (1976). 

For article on corporate directors’ account- 
ability, see 66 N.C.L. Rev. 171 (1987). 

For article, “Should Corporate Statutes Pro- 
viding Special Protection for Directors Be Lim- 


rect interest.” Finally, subsections (c) and (d) 
define the manner in which the transaction 
may be approved by the disinterested directors 
or shareholders, respectively. The specific re- 
quirement of “good faith” by the directors in 
former G.S. 55-30(b)(1) is unnecessary because 
it is generally imposed by G.S. 55-8-30. 

The only change in this section from the 
Model Act is a minor clarification of the last 
sentence in subsection (d). 


ited to Publicly Traded Corporations?,” see 24 
Wake Forest L. Rev. 79 (1989). 

For comment, “North Carolina’s Statutory 
Limitation on Directors’ Liability,” see 24 Wake 
Forest L. Rev. 117 (1989). 

For article, “Fairness and Trust in Corporate 
Law,” see 1993 Duke L.J. 425. 


CASE NOTES 


Editor’s Note. — Most of the cases below 
were decided under the Business Corporation 


Act adopted in 1955 or under prior law. 
“Corporate Transaction” Construed. — 
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The words “corporate transaction” in former 
§ 55-30 were intended to apply to a situation 
where the corporate director was dealing di- 
rectly with the corporation. Smith v. Robinson, 
343 F.2d 793 (4th Cir. 1965). 

Corporate officer acts in a fiduciary ca- 
pacity and cannot profit at the expense of the 
corporation. Smith v. Robinson, 343 F.2d 793 
(4th Cir. 1965). 

Contracts Fixing Compensation Not 
Void or Voidable Per Se. — Notwithstanding 
the fiduciary relationship existing between of- 
ficers and the corporation which they serve, 
contracts fixing the amount and method of 
paying compensation for services to be ren- 
dered are not void or voidable per se. Fulton v. 
Talbert, 255 N.C. 183, 120 S.E.2d 410 (1961). 

Derivative Action Against Director Does 
Not Necessarily Make Him “Adversely In- 
terested.” — In a derivative action brought by 
shareholders against directors of a corporation 
alleging malfeasance in office, former § 55-30 
did not operate to prevent former § 55-19(d) 
from being effective in allowing the corporation 
to advance any legal fees to the directors, since 
the advancement of legal fees under former 
§ 55-19(d) was not necessarily a transaction in 
which a director was adversely interested, and 
since, even if it were, the disinterested direc- 
tors of the corporation had approved the ad- 
vancement. Swenson v. Thibaut, 39 N.C. App. 
77, 250 S.E.2d 279 (1978), cert. denied and 
appeal dismissed, 296 N.C. 740, 254 S.E.2d 
181, 254 S.E.2d 182, 254 S.E.2d 183 (1979). 

Adversely Interested Party Must Prove 
Transaction Was Fair. — While North Caro- 
lina law and general law do not prohibit corpo- 
rate officers from dealing with the corporation, 
the adversely interested party must prove that 
the transaction was fair, just and reasonable 
when entered into. Smith v. Robinson, 343 F.2d 
793 (4th Cir. 1965). 

When a stockholder in a derivative action 


§ 55-8-32. Loans to directors. 
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seeks to establish self-dealing on the part of a 
majority of the board, the burden should be 
upon those directors to establish that the trans- 
actions complained of were just and reasonable 
to the corporation when entered into or ap- 
proved. Alford v. Shaw, 320 N.C. 465, 358 
S.E.2d 323 (1987). 

Where officer of corporation engaged in 
transactions which were not approved by the 
corporate defendants or shareholders, the bur- 
den was on him to prove that the transactions 
were just and reasonable. Lowder v. All Star 
Mills, Inc., 103 N.C. App. 479, 405 S.E.2d 794 
(1991). 

For discussion of the “doctrine of corpo- 
rate opportunity,” see Meiselman vy. 
Meiselman, 309 N.C. 279, 307 S.E.2d 551 
(1983). 

Determination of what is “just and rea- 
sonable” and thus, whether a corporate oppor- 
tunity has been usurped, is one in which no 
hard and fast rule can be formulated. 
Meiselman v. Meiselman, 309 N.C. 279, 307 
S.E.2d 551 (1983). 

Decision of Special Committee Not 
Binding on Trial Court. — The fact that a 
special litigation committee appointed by direc- 
tors charged with self-dealing recommends 
that derivative action should not proceed, while 
carrying weight, is not binding upon the trial 
court. Rather, the court must make a fair as- 
sessment of the report of the special committee, 
along with all the other facts and circum- 
stances in the case, in order to determine 
whether the defendants will be able to show 
that the transaction complained of was just and 
reasonable to the corporation. Alford v. Shaw, 
320 N.C. 465, 358 S.E.2d 323 (1987). 

Cited in Benchmark Carolina Aggregates, 
Inc. v. Martin Marietta Materials, Inc., 125 
N.C. App. 666, 482 S.E.2d 27 (1997), cert. 
denied, 346 N.C. 275, 487 S.E.2d 538 (1997). 


(a) Except as provided by subsection (c), a corporation may not directly or 
indirectly lend money to or guarantee the obligation of a director of the 


corporation unless: 


(1) The particular loan or guarantee is approved by a majority of the votes 
represented by the outstanding voting shares of all classes, voting as 
a single voting group, except the votes of shares owned by or voted 
under the control of the benefited director; or 
(2) The corporation’s board of directors determines that the loan or 
guarantee benefits the corporation and either approves the specific 
loan or guarantee or a general plan authorizing loans and guarantees. 
(b) The fact that a loan or guarantee is made in violation of this section does 
not affect the borrower’s liability on the loan. 
(c) This section does not apply to loans and guarantees authorized by 
statute regulating any special class of corporations. 
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(d) For purposes of this section, a loan or guarantee is made indirectly to or 
for a director if such director has an indirect interest in the loan or guarantee 
as defined in G.S. 55-8-31(b). (1955, c. 13871, s. 1; 1959, c. 13816, s. 6; 1961, c. 
198; 1969; Ce7ol, Sav; L959" Cc Joon s. fe 


OFFICIAL COMMENT 


Section 8.32 treats specially a second type of 
conflict of interest transaction: loans by the 
corporation to directors (including loans ob- 
tained by directors from third persons on the 
basis of the corporation’s credit). Early statutes 
in many states made all these loans unlawful 
because they were believed to be inherently 
subject to abuse; the modern view epitomized 
by section 8.32 recognizes that these loans may 
be proper and desirable in some situations. 
The basic test for validity under section 
8.32(a) is that either (1) the particular loan is 
approved by a majority of the shares or by the 
board of directors after a specific finding that 
the loan benefits the corporation, or (2) the loan 
is pursuant to a general plan approved by the 
board of directors as being of benefit to the 
corporation. This type of plan will normally 
cover at least directors, officers, and high-level 


employees, and possibly lower level employees 
as well. Examples of these plans are employee 
benefit plans, plans authorizing loans of petty 
cash, and advances for expenses reasonably 
anticipated to be incurred in the performance of 
the duties of the director, officer, or employee. 

Section 8.32(b) makes clear that an irregular 
or improper loan is nevertheless legally en- 
forceable by the corporation by the corporation 
against the borrower. 

Section 8.32(c) provides for an exception for 
loans by banks, savings and loans, and other 
lending institutions that are authorized by law 
to make loans to directors in the ordinary 
course of business. The protections provided by 
the statutes applicable to these entities render 
unnecessary the protections provided by sec- 
tion 8.32. 


NORTH CAROLINA COMMENTARY 


Former G.S. 55-22 required shareholder ap- 
proval of loans to directors, officers, and domi- 
nant shareholders. This section permits the 
board of directors to authorize loans to direc- 
tors without shareholder approval if the board 
determines that the loan benefits the corpora- 
tion. There are no special limits on loans to 


officers who are not directors or to dominant 
shareholders. 

This section differs from the Model Act by the 
addition of the words “directly or indirectly” to 
the loan prohibition in subsection (a) of this 
section. These words are then defined in a new 
subsection (d). 


CASE NOTES 


Editor’s Note. — The cases below were de- 
cided under the Business Corporation Act 
adopted in 1955. 

Grant of Security Interest. — Former 
§ 55-22 was not drafted or designed to prevent 
a corporation from granting a security interest 
in its own property to secure its own obligation 
to another party. Landscaping Servs., Inc. v. 
Poole, 38 Bankr. 21 (Bankr. E.D.N.C. 1983). 

Restriction Imposed. — The language con- 
tained in former § 55-22 was very broad and 
severely restricted the right of a corporation to 


lend money or property to, or guarantee or 
otherwise secure the obligation of a dominant 
shareholder, directors or officers of any corpo- 
ration of which the officers and directors of the 
lending or securing corporation owned more 
than 50% of the outstanding stock of any class; 
such a restriction was consistent with the fidu- 
ciary relationship created by former § 55-35 
between the corporation and directors of the 
corporation. Landscaping Servs., Inc. v. Poole, 
38 Bankr. 21 (Bankr. E.D.N.C. 1983). 


§ 55-8-33. Liability for unlawful distributions. 


(a) Adirector who votes for or assents to a distribution made in violation of 
G.S. 55-6-40 or the articles of incorporation is personally liable to the 
corporation for the amount of the distribution that exceeds what could have 
been distributed without violating G.S. 55-6-40 or the articles of incorporation 
if it is established that he did not perform his duties in compliance with G.S. 
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55-8-30. In any proceeding commenced under this section, a director has all of 
the defenses ordinarily available to a director. 

(b) A director held liable under subsection (a) for an unlawful distribution is 
entitled to: 

(1) Contribution from every other director who could be held liable under 
subsection (a) for the unlawful distribution; and 

(2) Reimbursement from each shareholder for the amount the share- 
holder accepted knowing the distribution was made in violation of 
G.S. 55-6-40 or the articles of incorporation. 

(c) A proceeding under subsection (a) is barred unless it is commenced 
within three years after the date on which the effect of the distribution was 
measured under G.S. 55-6-40(e) or (g). (Code, s. 681; 1901, c. 2, ss. 33, 52; Rev., 
Sentd 92; C5 ., Se lb Got 92 7 4-Coke id: JOSS NOO4. 6.5 seo Dies ho5-1h6j2 LOD; |; 
LS fbn Sk silk GO9s! Cokid LO,{Sir SO; 1Ooo, Cc. 26ayrednk.) 


NORTH CAROLINA COMMENTARY 


' This section is substantially the same as the 
revised version of the comparable section in the 
Model Act as published in the November 1986 
issue of The Business Lawyer. Subsection (b) 
was modified for greater precision in terminol- 
ogy. The limitation period in subsection (c) was 


increased to three rather than two years, and 
the subsection was clarified to ensure that the 
rights of individual directors to contribution 
and reimbursement under subsection (b) can- 
not be cut off before their own liability or lack 
thereof is determined. 


CASE NOTES 


Editor’s Note. — The cases below were de- 
cided under the Business Corporation Act 
adopted in 1955 or under prior law. 

Primary Right to Enforce Liabilities 
Lies in Corporation. — The primary right of 
enforcement of liabilities to the corporation lies 
in the corporation, and as such the corporation 
is the real party in interest and a necessary 
party to such action. Underwood v. Stafford, 
270 N.C. 700, 155 S.E.2d 211 (1967). 

Creditor or Stockholder Cannot Main- 
tain Action Without First Demanding Suit 
by Corporation. — Where alleged breach or 
injuries are based on duties owed to the corpo- 
ration and not to any particular creditor or 
stockholder, the creditor or stockholder cannot 
maintain an action without a demand on the 
corporation, or its receiver if insolvent, to bring 
suit and a refusal to do so, and a joinder of the 
corporation as a party. Underwood v. Stafford, 
270 N.C. 700, 155 S.E.2d 211 (1967). 

Liability of Director for Improper Divi- 
dend. — A director of a corporation who has not 
brought himself within the exemptions to lia- 
bility for the payment of dividends to the stock- 
holders when the profits of the business did not 
justify it, or its debts exceeded two thirds of its 
assets, etc., is liable, in the action of the trustee 
in bankruptcy of such corporation, for the 
amount of such debts, and the proper court 
costs and charges, not exceeding the amount of 
the dividends unlawfully declared. Claypoole v. 
McIntosh, 182 N.C. 109, 108 S.E. 433 (1921). 

Effect of Charter Provision Exempting 


Stockholders from Liability. — A charter 
provision that “no stockholder of the corpora- 
tion shall be individually liable for debt, liabil- 
ity, contract, tort, omission, or engagement of 
the corporation or any other stockholder there- 
in” did not interfere with the just and equitable 
principle embodied in former statute holding 
stockholders who were directors liable for a 
joint tort or misfeasance committed by them to 
the prejudice of creditors. McIver v. Young 
Hdwe. Co., 144 N.C. 478, 57 S.E. 169 (1907). 

Trial court was justified in disregarding 
the corporate entity and holding defendant 
personally liable to the extent of plaintiff’s 
damages under the contract where defendant, 
who was president and sole shareholder of 
company, received substantial compensation 
from the sale of the corporation’s assets without 
informing plaintiff of the sale or making provi- 
sion for contractual debt to plaintiff. Hudson v. 
Jim Simmons Pontiac-Buick, Inc., 94 N.C. App. 
5638, 380 S.E.2d 612 (1989), decided under the 
former Business Corporation Act. 

No Cause of Action Stated. — Claim 
against director of dissolved corporation did not 
state a cause of action where plaintiff only 
alleged that director was officer when corpora- 
tion dissolved and where there was no allega- 
tion that corporation’s assets were distributed 
by officers without providing for known or rea- 
sonably ascertainable liabilities. Heather Hills 
Home Owners Ass’n vy. Carolina Custom Dev. 
Co., 100 N.C. App. 268, 395 S.E.2d 154 (1990), 
decided under former § 55-32. 
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§§ 55-8-34 through 55-8-39: Reserved for future codification purposes. 
Part 4. Officers. 


§ 55-8-40. Officers. 


(a) Acorporation has the officers described in its bylaws or appointed by the 
board of directors in accordance with the bylaws. 

(b) A duly appointed officer may appoint one or more officers or assistant 
officers if authorized by the bylaws or the board of directors. 

(c) The secretary or any assistant secretary or any one or more other officers 
designated by the bylaws or the board of directors shall have the responsibility 
and authority to maintain and authenticate the records of the corporation. 

(d) The same individual may simultaneously hold more than one office in a 
corporation, but no individual may act in more than one capacity where action 
of two or more officers is required. 

(e) Whenever a specific office is referred to in this Chapter, it shall be 
deemed to include any individual who, alone or collectively with one or more 
other individuals, holds or occupies such office. (1901, c. 2, ss. 15, 16, 17; Rev., 
66. Lao ph OO, LOL. .., 6c lA. nea OONGenl GOO nG: Lodios. 1: 1959, ¢. 
1316, s. 9; 1978, c. 1217; 1989, c. 265, s. 1; 1989 (Reg. Sess., 1990), c. 1024, s. 
AQok3 3) 


OFFICIAL COMMENT 


Section 8.40 permits every corporation to 
designate the officers it wants. The designation 
may be made in the bylaws or by the board of 
directors consistently with the bylaws. This is a 
departure from earlier versions of the Model 
Act and most state corporation acts, which 
require certain officers, usually the president, 
the secretary, and the treasurer, and generally 
authorize the corporation to designate addi- 
tional or assistant officers. Experience has 
shown, however, that little purpose is served by 
a statutory requirement that there be certain 
officers, and statutory requirements may some- 
times create problems of implied or apparent 
authority or confusion with nonstatutory offices 
the corporation desires to create. 

The board of directors may appoint assistant 
officers pursuant to its general powers under 
section 8.40(a); duly appointed officers may also 
appoint assistant officers if authorized by the 
board under section 8.40(b). 

Throughout the Model Act, the act of a board 
designating an officer is referred to as an “ap- 
pointment” rather than an “election.” The Act 
also consistently uses the word “elect” when 


referring to the selection of directors, thus 
emphasizing the difference in the selection pro- 
cess. 

The board of directors, as well as duly ap- 
pointed corporate officers or other agents, may 
also appoint agents for the corporation. 

The bylaws or the board of directors must 
also delegate to an officer the responsibility to 
prepare minutes and authenticate records of 
the corporation; the person performing this 
function is referred to as the “secretary” of the 
corporation throughout the Model Act. See sec- 
tion 1.40. Under this Act a corporation may 
have this and all other corporate functions 
performed by a single individual. 

The person who is designated by the bylaws 
or the board as responsible for maintaining 
minutes of meetings and authenticating 
records of the corporation thereby has author- 
ity to bind the corporation by his authentica- 
tion under this section. This delegation of au- 
thority, traditionally vested in the corporate 
“secretary, allows third persons to rely on 
authenticated records without inquiring into 
their truth or accuracy. 


AMENDED NORTH CAROLINA COMMENTARY 


This section was adapted from the corre- 
sponding section of the Model Act with several 
changes. The word “required” was deleted from 
the catchline of the section because it covers 


officers that are optional as well as those that 
are required. 

No changes were made in subsections (a) and 
(b). Subsection (b) permits the board of direc- 
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tors to authorize officers to appoint other offic- 
ers or assistant officers, whereas former G.S. 
55-34 was silent on this point. The drafters 
were in favor of this provision but noted that 
the appointment should be documented as a 
practical matter, e.g., in the minute books. 
Subsection (c) was changed to designate the 
secretary or any assistant secretary as the 
officers who have responsibility and authority 
to maintain and authenticate corporate 


§ 55-8-41. Duties of officers. 
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records, subject to any other provision in the 
bylaws, in accordance with existing practice, 
and subsection (d) was changed by adding the 
final clause relating to acting in a dual capacity 
when the action of more than one officer is 
required, thus conforming to former G.S. 55- 
34(a). Subsection (e) brings forward the last 
sentence of former G.S. 55-34(a) with updated 
terminology. 


Each officer has the authority and duties set forth in the bylaws or, to the 
extent consistent with the bylaws, the authority and duties prescribed by the 
board of directors or by direction of an officer authorized by the board of 
directors to prescribe the authority and duties of other officers. (1901, c. 2, ss. 
15, 16; 17; Rev,,.ss. 1149; W150 > TSI: CS. s#llao: CoSs 6 5oe45. Oop. CALS AL 
Sider 959, cx I B16 ps! 9; 9738081217 41989c. 26bns oh) 


OFFICIAL COMMENT 


Section 8.41 recognizes that persons designated 
as officers have the formal authority set forth 
for that position (1) by its description in the 
bylaws, (2) by specific resolution of the board of 
directors, or (3) by direction of another officer 
authorized by the board of directors to pre- 
scribe the duties of other officers. 

These methods of investing officers with for- 
mal authority do not exhaust the sources of an 
officer’s actual or apparent authority. Many 
cases state that specific corporate officers, par- 
ticularly the chief executive officer, may have 
implied authority merely by virtue of their 
positions. This authority, which may overlap 
the express authority granted by the bylaws, 
generally has been viewed as extending only to 
ordinary business transactions, though some 
cases have recognized unusually broad implied 


authority of the chief executive officer or have 
created a presumption that corporate officers 
have broad authority, thereby placing on the 
corporation the burden of showing lack of au- 
thority. Corporate officers may also be vested 
with apparent (or ostensible) authority by rea- 
son of corporate conduct on which third persons 
reasonably rely. 

In addition to express, implied, or apparent 
authority, a corporation is normally bound by 
unauthorized acts of officers if they are ratified 
by the board of directors. Generally, ratification 
extends only to acts that could have been au- 
thorized as an original matter. Ratification may 
itself be express or implied and may in some 
cases serve as the basis of apparent (or osten- 
sible) authority. 


NORTH CAROLINA COMMENTARY 


This section was modified by deleting the 
Model Act’s words “shall perform the” before 
the word “duties” in the first use of that word 
and by adding the words “authority and” before 
the word “duties” in the other two uses of that 
word. 

Former G.S. 55-34(c) expressly gave the pres- 
ident of a corporation authority to institute or 
defend legal proceedings when the directors are 


Legal Periodicals. — For note on the liabil- 
ity of directors and officers for negligent man- 
agement, see 45 N.C.L. Rev. 748 (1967). 


deadlocked. See Thomas v. Baker, 227 N.C. 226, 
41 S.E.2d 842 (1947). That provision was not 
brought forward. The drafters concluded that 
situations involving a deadlocked board of di- 
rectors should be determined by the courts on a 
case by case basis rather than having a defini- 
tive statutory statement that the president can 
act in such situations. 
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CASE NOTES 


Editor’s Note. — The cases below were de- 
cided under the Business Corporation Act 
adopted in 1955 or under prior law. 

Conduct of Day-to-Day Business. — The 
day-to-day business of a corporation is actually 
conducted by its officers, employees and other 
agents under the authority and control of its 
board of directors. The officers of a corporation 
have such authority and may perform such 
duties in the management of the corporation as 
provided either specifically or generally in the 
bylaws, or as may be determined by action of 
the board of directors not inconsistent with the 
bylaws. Burlington Indus., Inc. v. Foil, 284 N.C. 
740, 202 S.E.2d 591 (1974). 

President as Head and General Agent of 
Corporation. — The president of a corpora- 
tion by the very nature of his position is the 
head and general agent of the corporation, and 
accordingly he may act for the corporation, in 
the business in which the corporation is en- 
gaged. Burlington Indus., Inc. v. Foil, 284 N.C. 
740, 202 S.E.2d 591 (1974). 

But the authority of the president to act 
for the corporation is limited to those mat- 
ters that are incidental to the business in which 
the corporation is engaged, that is, to matters 
that are within the corporation’s ordinary 
course of business. Burlington Indus., Inc. v. 
Foil, 284 N.C. 740, 202 S.E.2d 591 (1974). 

Necessity for Contract for Compensa- 
tion. — An officer of a corporation, for services 
in the course and scope of his official duties, can 
only recover when compensation therefor has 
been authoritatively agreed upon in advance. It 
is not always required that a definite sum be 
fixed upon, but there must be a previous agree- 
ment for compensation existent or in some way 
expressed so as to bind the company. There can 
be no recovery on a quantum meruit. Chiles v. 
United States Furn. Mfg. Co., 167 N.C. 574, 83 
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S.E. 812 (1914). See Caho v. Norfolk & S. Ry., 
147 N.C. 20, 60 S.E. 640 (1908). 

Individual Liability of Officers. — Where 
officers of a corporation knowingly participate 
in a wrong which is actionable, they are jointly 
and severally liable therefor. Cone v. United 
Fruit Growers’ Ass’n, 171 N.C. 530, 88 S.E. 860 
(1916). 

Defense Based on Unwritten Limitation 
on Powers. — The president of a corporation 
is not bound by any secret limitation upon the 
authority usually vested in the chief officer of a 
corporation; hence a defense to a note, issued 
by the president of a corporation, that it was 
unauthorized because of an unwritten bylaw, is 
untenable. Phillips v. Interstate Land Co., 176 
N.C. 514, S75. B 417 Gol). 

The president of a corporation under former 
§ 55-49 had implied power to sign a note, and 
secret limitations on his authority were not 
binding on the payee. White v. Johnson & Sons, 
205 N.C. 773, 172 S.E. 370 (1934). 

The secretary of an incorporated garage and 
automobile repair company had the implied 
authority to settle claims made for damages 
upon the corporation, and one so dealing with 
him therein would not be bound by a secret 
limitation of his authority; and upon his own 
testimony that he was the proper one to be 
dealt with in this respect, the question of the 
corporation’s liability for his promise to pay the 
claim was properly presented. Beck v. Wilkins- 
Ricks Co., 186 N.C. 210, 119 S.E. 235 (1923). 

The general manager of one of a chain of 
stores had implied authority to employ clerks 
by the year, and the corporation was bound by 
such contract though there existed an undis- 
closed limitation of the agent’s authority to 
make contracts of employment for more than a 
month. Strickland v. S.H. Kress & Co., 183 N.C. 
534, 112 S.E. 30 (1922). 


Standards of conduct for officers. 


(a) An officer with discretionary authority shall discharge his duties under 


that authority: 
(1) In good faith; 


(2) With the care an ordinarily prudent person in a like position would 
exercise under similar circumstances; and 
(3) In a manner he reasonably believes to be in the best interests of the 


corporation. 


(b) In discharging his duties an officer is entitled to rely on information, 
opinions, reports, or statements, including financial statements and other 
financial data, if prepared or presented by: 

(1) One or more officers or employees of the corporation whom the officer 
reasonably believes to be reliable and competent in the matters 


presented; or 
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(2) Legal counsel, public accountants, or other persons as to matters the 
officer reasonably believes are within their professional or expert 


competence. 


(c) An officer is not entitled to the benefit of subsection (b) if he has actual 
knowledge concerning the matter in question that makes reliance otherwise 
permitted by subsection (b) unwarranted. 

(d) An officer is not liable for any action taken as an officer, or any failure to 
take any action, if he performed the duties of his office in compliance with this 


section. 


(e) An officer may be entitled to indemnification against liability and 
expenses pursuant to Part 5 of Article 8 of this Chapter. (1955, c. 1371, s. 1; 


1989, c. 265, s. 1.) 


OFFICIAL COMMENT 


This section provides that a nondirector officer 
with discretionary authority must meet the 
same standards of conduct required of directors 
under section 8.30. But his ability to rely on 
information, reports, or statements, may, de- 
pending upon the circumstances of the partic- 
ular case, be more limited than in the case of a 
director in view of the greater obligation he 
may have to be familiar with the affairs of the 


corporation. See section 8.42(b). Nondirector 
officers with more limited discretionary author- 
ity may be judged by a narrower standard, 
though every corporate officer or agent owes 
duties of fidelity, honesty, good faith, and fair 
dealing to the corporation. The Official Com- 
ment to section 8.30 is generally applicable to 
nondirector officers as well as to directors. 


NORTH CAROLINA COMMENTARY 


Subsection (c) of this section is different from 
the Model Act, first, in requiring “actual” 
knowledge and, second, in providing that an 
officer with such knowledge is not “entitled to 


the benefit of subsection (b)” instead of not 
“acting in good faith.” This change conforms to 
the change made in subsection 55-8-30(c). Sub- 
section (e) was added for clarification. 


CASE NOTES 


Editor’s Note. — Most of the cases below 
were decided under the Business Corporation 
Act adopted in 1955 or under prior law. 

Duty Owed to Minority Shareholders. — 
Directors, officers, and majority shareholders 
owe a fiduciary duty and obligation of good 
faith to minority shareholders as well as to the 
corporation. Meiselman vy. Meiselman, 58 N.C. 
App. 758, 295 S.E.2d 249 (1982), modified and 
aff'd, 309 N.C. 279, 307 S.E.2d 551 (1983); 
Umstead v. Durham Hosiery Mills, Inc., 578 F. 
Supp. 342 (M.D.N.C. 1984). 

Fiduciary Duty as Question Where Re- 
volving Fund Certificate Was Issued. — 
Revolving fund certificate held by plaintiff is- 
sued in exchange for stock sold to defendant 
had some characteristics of a  corpora- 
tion/shareholder relationship; therefore, issue 
of whether defendants owed plaintiff a fidu- 
ciary duty was properly submitted to the jury. 
HAJMM Co. v. House of Raeford Farms, Inc., 94 
N.C. App. 1, 379 S.E.2d 868, rev'd on other 


grounds, HAJMM Co. v. House of Raeford 
Farms, Inc., 328 N.C. 578, 403 S.E.2d 483 
(1991). 


Officers Must Act in Good Faith. — The 
officers of a company have no right to take 
advantage of their knowledge of its financial 
condition to secure a preference for themselves 
on all its property as to a preexisting debt. Hill 
v. Pioneer Lumber Co., 113 N.C. 178, 18 S.E. 
107 (1893); Thomson-Houston Elec. Light Co. v. 
Henderson Elec. Light Co., 116 N.C. 112, 21 
S.E. 951 (1895); Graham v. Carr, 130 N.C. 271, 
41 S.E. 379 (1902); Holshouser v. Copper Co., 
138 N.C. 248, 50 S.E. 650 (1905); Edwards v. 
Hill Supply Co., 150 N.C. 171, 63 S.E. 742 
(1909). 

An officer may be held liable for the 
torts committed by agents of the corpora- 
tion if the officer fails to act with due diligence 
in their supervision. Air Traffic Conference of 
Am. v. Marina Travel, Inc., 69 N.C. App. 179, 
316 S.E.2d 642 (1984). 

Corporate officer cannot take business 
for himself from the corporation. Brite v. 
Penny, 157 N.C. 110, 72 S.E. 964 (1911). 

The law will not permit corporate offic- 
ers to create obligations in the name of the 
corporation, knowing the acts are without 
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authority and invalid, and then be permitted 
to use the corporate name as shield against 
creditors. Pierce Concrete, Inc. v. Cannon Re- 
alty & Constr. Co., 77 N.C. App. 411, 335 S.E.2d 
30 (1985). 

Officers Not to Incur Ordinary Business 
When Charter Suspended. — While corpo- 
rate officers in North Carolina are not trustees, 
their fiduciary duty to the corporation is a high 
one; this includes a duty not to continue to 
incur ordinary business obligations on behalf of 
the corporation when they have knowledge that 
the corporation’s charter has been suspended. 
Pierce Concrete, Inc. v. Cannon Realty & 
Constr. Co., 77 N.C. App. 411, 335 S.E.2d 30 
(1985). 

Contracts Fixing Compensation Not 
Void or Voidable Per Se. — Notwithstanding 
the fiduciary relationship existing between of- 
ficers and the corporation which they serve, 
contracts fixing the amount and method of 
paying compensation for services to be ren- 
dered are not void or voidable per se. Fulton v. 
Talbert, 255 N.C. 183, 120 S.E.2d 410 (1961). 

Suit for Breach of Duty Is Derivative. — 
A suit against corporation’s officers and direc- 
tors for breach of their fiduciary duty on ac- 
count of mismanagement is clearly derivative. 
Gilbert v. Bagley, 492 F. Supp. 714 (M.D.N.C. 
1980). 

When Action by Shareholders Is Individ- 
ual. — Where several officers and directors 
were alleged to have breached the fiduciary 
duty owed to shareholders by maintaining the 
market price of the corporation’s shares at 
artificial levels and in issuing false or mislead- 
ing financial statements, the shareholder plain- 
tiffs would be entitled to receive any recovery 
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under these allegations and the action was thus 
individual. Gilbert v. Bagley, 492 F. Supp. 714 
(M.D.N.C. 1980). 

Shareholder plaintiffs need not demon- 
strate that all defendants are amenable to 
suit. Rather, nonofficers and nondirectors may, 
by North Carolina common-law principles, be 
held to answer for substantially assisting or 
encouraging another’s breach of fiduciary duty. 
Gilbert v. Bagley, 492 F. Supp. 714 (M.D.N.C. 
1980). 

Action Based on Fraud for Salaries Not 
Honestly Earned. — The right of action which 
accrues for the fixing and taking by one in 
authority of salaries, bonuses, or other moneys 
not honestly earned and fairly owing is based 
on fraud. When one seeks to recover for wrongs 
fraudulently inflicted, he must allege the facts 
which, if proven, will establish the fraud. It is 
not sufficient merely to allege as a conclusion 
that the payments were “exorbitant, unreason- 
able, and unjust.” Fulton v. Talbert, 255 N.C. 
183, 120 S.E.2d 410 (1961). 

Conversion of Corporate Money Justify- 
ing Punitive Damages. — Defendant officers 
and directors’ conversions to their own use of 
money belonging to corporation held to support 
an award of punitive damages. Stone v. Martin, 
85 N.C. App. 410, 355 S.E.2d 255, appeal dis- 
missed and cert. denied, 320 N.C. 638, 360 
S.E.2d 105 (1987). 

Stated in IRA ex rel. Oppenheimer v. 
Brenner Cos., 107 N.C. App. 16, 419 S.E.2d 354, 
cert. denied, 332 N.C. 666, 424 S.E.2d 401 
(1992). 

Cited in Charles A. Torrence Co. v. Clary, 121 
N.C. App. 211, 464 S.E.2d 502 (1995). 


§ 55-8-43. Resignation and removal of officers. 


(a) An officer may resign at any time by communicating his resignation to 
the corporation. A resignation is effective when it is communicated unless it 
specifies in writing a later effective date. If a resignation is made effective at 
a later date and the corporation accepts the future effective date, its board of 
directors may fill the pending vacancy before the effective date if the board of 
sues provides that the successor does not take office until the effective 

ate. 

(b) A board of directors may remove any officer at any time with or without 
cause. (1901, ¢. Z, ss. 15; 16, 17; Rev., ss. 1149, 1150, 1'51° CS. sl 17T45:"G.S:, 
s..55-49;'1955, c. 1371, s. 1; 1959,.c. 1316, s.9;.1973,.c. 1217;1989, c. 265, s. 1.) 


OFFICIAL COMMENT 


Section 8.43(a) is declaratory of current law. It 
recognizes that corporate officers may resign, 
that, with the consent of the board of directors, 
they may resign effective at a later date, and 
that the board of directors may fill a future 
vacancy to become effective as of the effective 
date of the resignation. 


In part because of the unlimited power of 
removal, confirmed by section 8.43(b), a board 
of directors may grant an officer an employ- 
ment contract that extends beyond the term of 
the board of directors. This type of contract is 
binding on the corporation even if the articles of 
incorporation or bylaws provide that officers 
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are appointed for a term shorter than the 
period of the employment contract. If a later 
board of directors refuses to reappoint that 
person as an officer, he has the right to sue for 
damages but not for specific performance of his 
employment contract. 

Section 8.43(b) is also declaratory of current 
law. The tenure of all corporate officers is sub- 
ject to the will of the board of directors. If the 
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board of directors loses confidence in a corpo- 
rate officer, that officer may be removed irre- 
spective of contract rights or the presence or 
absence of “cause” in a legal sense. Section 8.44 
provides that removal of an officer who has 
contract rights is without prejudice to whatever 
rights the former officer may assert in a suit for 
damages for breach of contract. 


NORTH CAROLINA COMMENTARY 


The reference to an officer “communicating 
his resignation” is broader language than the 
reference in the Model Act to “delivering notice” 


of the resignation. This change parallels the 
change made in section 55-8-07. 


CASE NOTES 


Editor’s Note. — The cases below were de- 
cided under the Business Corporation Act 
adopted in 1955 or under prior law. 

Removal. — The officers of a corporation 
created for private purposes have no franchise 
in their offices, and are removable during the 
term for which they are appointed, when found 
to be incompetent or faithless. Eliason v. 
Coleman, 86 N.C. 235 (1882). 


Where plaintiff had no written contract, and 
his employment was indefinite, he was not 
wrongfully discharged even though his employ- 
ment was not terminated by the board of direc- 
tors. While the board of directors may remove 
an officer, there is no indication that it is 
mandatory that it do so. Buffaloe v. United 
Carolina Bank, 89 N.C. App. 698, 366 S.E.2d 
918 (1988). 


§ 55-8-44. Contract rights of officers. 


(a) The appointment of an officer does not itself create contract rights. 

(b) An officer’s removal does not itself affect the officer’s contract rights, if 
any, with the corporation. An officer’s resignation does not affect the corpora- 
tion’s contract rights, if any, with the officer. (1901, c. 2, ss. 15, 16, 17; Rev., ss. 
T1497 1150-115 CS: Ss. 1140; Gis.,.8. 00-49-1950, C. 1372s. 1, 1959,.c. Loto, 
8. 931975.¢,,121 71989, .¢, 265, so.) 


OFFICIAL COMMENT 


Section 8.43 makes clear that the appointment 
of an officer does not itself create contract 
rights in the officer. The removal of an officer 
with contract rights is without prejudice to his 
later enforcement of contract rights in a suit for 
damages for breach of contract. See the Official 


Comment to section 8.43. Similarly, an officer 
with an employment contract who prematurely 
resigns may be in breach of his employment 
contract. The mere appointment of an officer for 
a term does not create a contractual obligation 
on his part to complete the term. 


§§ 55-8-45 through 55-8-49: Reserved for future codification purposes. 
Part 5. Indemnification. 


§ 55-8-50. Policy statement and definitions. 


(a) Itis the public policy of this State to enable corporations organized under 
this Chapter to attract and maintain responsible, qualified directors, officers, 
employees and agents, and, to that end, to permit corporations organized 
under this Chapter to allocate the risk of personal liability of directors, officers, 
employees and agents through indemnification and insurance as authorized in 
this Part. 
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(1) “Corporation” includes any domestic or foreign corporation absorbed in 
a merger which, if its separate existence had continued, would have 
had the obligation or power to indemnify its directors, officers, 
employees, or agents, so that a person who would have been entitled 
to receive or request indemnification from such corporation if its 
separate existence had continued shall stand in the same position 
under this Part with respect to the surviving corporation. 

(2) “Director” means an individual who is or was a director of a corpora- 
tion or an individual who, while a director of a corporation, is or was 
serving at the corporation’s request as a director, officer, partner, 
trustee, employee, or agent of another foreign or domestic corporation, 
partnership, joint venture, trust, employee benefit plan, or other 
enterprise. A director is considered to be serving an employee benefit 
plan at the corporation’s request if his duties to the corporation also 
impose duties on, or otherwise involve services by, him to the plan or 
to participants in or beneficiaries of the plan. “Director” includes, 
unless the context requires otherwise, the estate or personal repre- 


sentative of a director. 


(3) “Expenses” means expenses of every kind incurred in defending a 
roceeding, including counsel fees. 

(4) “Liability” means the obligation to pay a judgment, settlement, pen- 

alty, fine (including an excise tax assessed with respect to an employee 

benefit plan), or reasonable expenses incurred with respect to a 


proceeding. 


(4a) “Officer”, “employee”, or “agent” includes, unless the context requires 
otherwise, the estate or personal representative of a person who acted 


in that capacity. 


(5) “Official capacity” means: (i) when used with respect to a director, the 
office of director in a corporation; and (ii) when used with respect to an 
individual other than a director, as contemplated in G.S. 55-8-56, the 
office in a corporation held by the officer or the employment or agency 
relationship undertaken by the employee or agent on behalf of the 
corporation. “Official capacity” does not include service for any other 
foreign or domestic corporation or any partnership, joint venture, 
trust, employee benefit plan, or other enterprise. 

(6) “Party” includes an individual who was, is, or is threatened to be made 
a named defendant or respondent in a proceeding. 

(7) “Proceeding” means any threatened, pending, or completed action, 
suit, or proceeding, whether civil, criminal, administrative, or inves- 
tigative and whether formal or informal. (1955, c. 1371, s. 1; 1969, c. 
797, s. 2; 19738, c. 469, s. 6; 1985 (Reg. Sess., 1986), c. 1027, s. 39; 1989, 


6.2055, S.ebA993..cep52,.8e129) 


OFFICIAL COMMENT 


The definitions set forth in section 8.50 apply 
only to subchapter E and have no application 
elsewhere in the Model Act. 


1. CorRPoRATION 


A special definition of “corporation” is included 
in subchapter E to make it clear that predeces- 
sor entities that have been absorbed in mergers 
or other transactions are included within the 
definition. It is probable that the same result 
would be reached for many transactions under 


section 11.06 (effect of merger or share ex- 
change), which provides for the assumption of 
liabilities by operation of law upon a merger. 
The express responsibility of successor entities 
for the liabilities of their predecessors under 
this subchapter is broader than under section 
11.06 and may impose liability on a successor 
although section 11.06 does not. Section 8.50(1) 
is thus an essential aspect of the protection 
provided by this subchapter for persons eligible 
for indemnification. 
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2. DIRECTOR 


A special definition of “director” is included in 
subchapter E to make it clear that a person who 
is or was a director is covered by this 
subchapter while serving at the corporation’s 
request in another enterprise. The purpose of 
this definition is to give directors the benefits of 
the protection of this subchapter while serving 
at the corporation’s request in a responsible 
position in employee benefit plans, trade asso- 
ciations, nonprofit or charitable entities, for- 
eign or domestic entities, and other kinds of 
profit or nonprofit ventures. A director serving 
at the corporation’s request in such a venture is 
viewed as acting as a director of the corporation 
for purposes of this subchapter even though he 
is also acting in some other capacity in the 
other venture. 

The second sentence of section 8.50(2) ad- 
dresses the question of liabilities arising under 
the Employee Retirement Income Security Act 
(ERISA). It makes clear that a director who is 
serving as a fiduciary of an employee benefit 
plan is nevertheless viewed as acting as a 
director for purposes of this subchapter. Special 
treatment is felt to be necessary because of the 
broad definition of “fiduciary” in section 3(21) of 
ERISA, 29 U.S.C. § 1002(21) (1974), and the 
requirement of section 404 (§ 1104(a)) that a 
“fiduciary” must discharge his duties “solely in 
the interest” of the participants and beneficia- 
ries of the employee benefit plan. Decisions by a 
director serving as a fiduciary under the plan 
on questions regarding eligibility for benefits, 
investment decisions, and interpretation of 
plan provisions regarding qualifying service, 
years of service, and retroactivity are all sub- 
ject to the protections of this subchapter. See 
also sections 8.50(4) and 8.51(b) of this 
subchapter. Similar provisions appear in the 
business corporation acts of New York, N.Y. 
BUS. CORP. LAW ANN. § 723 (McKinney 
1963), and Connecticut, CONN. GEN. STAT. 
ANN. § 33-320a (West Supp. 1981). 

The estate or personal representative of a 
director is entitled to the rights of indemnifica- 
tion possessed by the director himself. See the 
last sentence of section 8.50(2). The phrase, 
“unless the context requires otherwise,” was 
added to make clear that the estate or personal 
representative did not have the right to partic- 
ipate in directoral decisions whether to grant 
indemnification authorized in this subchapter. 


3. EXPENSES 


“Expenses” is defined to include counsel fees to 
avoid repeated references to such fees every 
time “expenses” appears throughout the 
subchapter. 


4. LIABILITY 


“Liability” is defined for convenience, to avoid 
My 
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repeated references to recoverable items 
throughout the subchapter. Even though the 
definition of “liability” includes both expenses 
and amounts paid to satisfy or to settle sub- 
stantive claims, indemnification against sub- 
stantive claims is not allowed in several provi- 
sions in subchapter E. For example, 
indemnification in suits brought by or in the 
name of the corporation is limited to expenses. 
See section 8.51(e). 

The definition of “liability” permits the in- 
demnification only of “reasonable expenses in- 
curred.” The intention is that any portion of 
expenses falling outside the perimeter of rea- 
sonableness should not be indemnified, and 
that, if necessary, an allocation of expenses 
should be made. By contrast, unlike earlier 
versions of the Model Act and statutes of many 
states, section 8.50(4) provides that amounts 
paid to settle or satisfy substantive claims are 
not subject to a reasonableness test. Since pay- 
ment of these amounts is permissive — man- 
datory indemnification is available under sec- 
tion 8.52 only where the defendant is “wholly 
successful” — a special limitation of “reason- 
ableness” for settlements is inappropriate. Fur- 
ther, it is undesirable to base the statutory test 
of power to indemnify on an affirmative finding 
that a settlement is reasonable. Indeed, the 
grant of authority to indemnify only those set- 
tlements that are “reasonable” would suggest 
an “all or nothing” approach inconsistent with 
the basic philosophy of indemnification of “rea- 
sonable” expenses. 

“Penalties” and “fines” are expressly included 
within the definition of “liability” so that in 
appropriate cases these items may also be in- 
demnified. See section 8.51. The purpose of this 
definition is to cover every type of monetary 
obligation that may be imposed upon a director, 
including civil penalties (which have been au- 
thorized in a number of recent statutes), resti- 
tution, and obligations to give notice (which are 
proposed as part of the revision of the federal 
criminal code). This definition also expressly 
includes the levy of excise taxes under the 
Internal Revenue Code pursuant to ERISA 
within the definition of “fines.” 


5. OFFICIAL CAPACITY 


The definition of “official capacity” is necessary 
because the term determines which of the two 
alternative standards of conduct set forth in 
section 8.51 applies: if action is taken in an 
“official capacity,” the person to be indemnified 
must have reasonably believed he was acting in 
the best interests of the corporation, while if 
the action in question was not taken in his 
“official capacity,” he need only have reasonably 
believed that the conduct was not opposed to 
the best interests of the corporation. 
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6. Party 


The definition of “party” establishes the basic 
coverage of the subchapter. The definition in- 
cludes every individual “who was, is, or is 
threatened to be made a named defendant or 
respondent in a proceeding.” A person who is 
only called as a witness is not a “party” within 
this definition, and as specifically provided in 
section 8.58(b), indemnification of this person is 
not limited by this subchapter. 
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7. PROCEEDING 


The broad definition of “proceeding” ensures 
that the benefits of this subchapter will be 
available to directors in new and unexpected, 
as well as traditional, types of proceedings 
whether civil, criminal, administrative, or in- 
vestigative. It also includes appeals in lawsuits 
and petitions to review administrative actions. 


NORTH CAROLINA COMMENTARY 


Subsection (a) of this section contains a policy 
statement that is not in the Model Act. 

The definitions in subsection (b) are essen- 
tially the same as in the Model Act, and in the 
opinion of the drafters they all broaden the 
scope of prior law. For example, “corporation” 
includes predecessor entities (e.g., in a merger), 
whether or not incorporated; “director” broad- 
ens the coverage of persons who have responsi- 
bilities with respect to employee benefit plans 
and includes the successors of deceased direc- 
tors; “party” includes persons who are threat- 
ened to be named as a party; and “proceeding” 
includes any kind of formal or informal pro- 


Legal Periodicals. — For comment, “North 
Carolina’s Statutory Limitation on Directors’ 


ceeding, whether threatened or actual. The 
drafters do not believe there are any uncertain- 
ties or ambiguities in any of these definitions 
that permit a court to limit their scope, and any 
contrary restrictive decision by a court of an- 
other jurisdiction should be overridden by the 
broad public policy intent expressed in G.S. 
55-8-50(a). 

G.S. 55-8-51, 55-8-52, 55-8-54, 55-8-55 and 
55-8-56 provide for indemnification of directors, 
officers, employees and agents. Indemnification 
in addition to and independent of that statutory 
indemnification is authorized in G.S. 55-8-57. 


Liability,” see 24 Wake Forest L. Rev. 117 
(1989). 


§ 55-8-51. Authority to indemnify. 


(a) Except as provided in subsection (d), a corporation may indemnify an 
individual made a party to a proceeding because he is or was a director against 


liability incurred in the proceeding if: 


(1) He conducted himself in good faith; and 

(2) He reasonably believed (i) in the case of conduct in his official capacity 
with the corporation, that his conduct was in its best interests; and (i1) 
in all other cases, that his conduct was at least not opposed to its best 


interests; and 


(3) In the case of any criminal proceeding, he had no reasonable cause to 
believe his conduct was unlawful. 

(b) A director’s conduct with respect to an employee benefit plan for a 

purpose he reasonably believed to be in the interests of the participants in and 

beneficiaries of the plan is conduct that satisfies the requirement of subsection 


(a)(2)(ii). 


(c) The termination of a proceeding by judgment, order, settlement, convic- 
tion, or upon a plea of no contest or its equivalent is not, of itself, determinative 
that the director did not meet the standard of conduct described in this section. 

(d) A corporation may not indemnify a director under this section: 

(1) In connection with a proceeding by or in the right of the corporation in 
which the director was adjudged liable to the corporation; or 

(2) In connection with any other proceeding charging improper personal 
benefit to him, whether or not involving action in his official capacity, 
in which he was adjudged liable on the basis that personal benefit was 


improperly received by him. 
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(e) Indemnification permitted under this section in connection with a 
proceeding by or in the right of the corporation that is concluded without a final 
adjudication on the issue of liability is limited to reasonable expenses incurred 
in connection with the proceeding. 

(f) The authorization, approval or favorable recommendation by the board of 
directors of a corporation of indemnification, as permitted by this section, shall 
not be deemed an act or corporate transaction in which a director has a conflict 
of interest, and no such indemnification shall be void or voidable on such 
ground. (1955, c. 1371, s. 1; 1969, c. 797, s. 2; 1973, c. 469, s. 6; 1985 (Reg. Sess., 
1986)3, coLO2 Ti sx 39.1989; en265, svi.) 


OFFICIAL COMMENT 


1. Section 8.51(a) 


The standards for indemnification of directors 
contained in this subsection define the outer 
limits for which voluntary indemnification is 
permitted under the Model Act. Conduct which 
does not meet these standards is not eligible for 
voluntary indemnification under the Model Act, 
although court-ordered indemnification may be 
available under section 8.54(2). Conduct that 
falls within these outer limits does not auto- 
matically entitle directors to indemnification, 
although many corporations have adopted by- 
law provisions that obligate the corporation to 
indemnify directors to the maximum extent 
permitted by statute. Absent such a bylaw 
provision, section 8.52 defines a much narrower 
area in which the directors are entitled as a 
matter of right to indemnification. 

Some state statutes provide separate, but 
usually similarly worded, standards for indem- 
nification in third-party suits and indemnifica- 
tion in suits brought by or in the name of the 
corporation. The Model Act establishes a single 
uniform test to make clear that the outer limits 
of conduct for which indemnification is permit- 
ted should not be dependent on the type of 
proceeding in which the claim arises. To pre- 
vent circularity in recovery, however, section 
8.51(e) limits indemnification in connection 
with suits brought by or in the name of the 
corporation to expenses incurred and excludes 
amounts paid to settle or satisfy substantive 
claims. 

The standards of conduct described in sec- 
tions 8.5(a)(1) and 8.5(a)(2)(i) — that a direc- 
tor’s conduct in his official capacity was in “good 
faith” and in the corporation’s “best interests” 
— is closely related to the basic standards of 
conduct imposed by section 8.30, but the two 
standards are not identical. No attempt is 
made to define “good faith,” a term used in both 
section 8.30 and section 8.51. The concept of 
good faith involves a subjective test, which 
would include “a mistake of judgment,” in the 
words of the Official Comment to section 8.30, 
even though made unwisely by objective stan- 
dards. But the affirmative requirement of sec- 


tion 8.30 — that the “care of an ordinarily 
prudent person in a like position” be exercised 
— is not included in the standard of conduct for 
indemnification. On the other hand, section 
8.51 requires that there be a “reasonable” belief 
on the part of the director in most instances, 
and in the case of criminal proceedings that 
there be no “reasonable” cause to believe the 
conduct was unlawful. Accordingly, it is possi- 
ble that a director who has not acted “with the 
care an ordinarily prudent person in a like 
position would exercise under similar circum- 
stances,” as required by section 8.30, could 
nevertheless be indemnified if the standard of 
section 8.51 were met. As a corollary, it is clear 
that a director who has met the section 8.30 
standards of conduct would be eligible in virtu- 
ally every case to be indemnified under section 
8.51. 

Section 8.5(a)(2)(ii) requires, if a director is 
not acting in his official capacity, that his action 
be “at least not opposed to” the corporation’s 
best interests. This standard is applicable to 
the director when serving another entity at the 
request of the corporation or when sued simply 
because he is or was a director. The words “at 
least” were added to qualify “not opposed to” in 
order to make it clear that this test is an outer 
limit for conduct other than in an official capac- 
ity. 


2. Section 8.51(b) 


This section makes clear that a director who is 
serving as a trustee or fiduciary for an em- 
ployee benefit plan under ERISA meets the 
standard for indemnification under section 
8.51(a) if he reasonably believes his conduct 
was in the best interests of the participants in 
and beneficiaries of the plan. This standard is a 
specific application of the more general test 
that conduct not in official corporate capacity is 
indemnifiable if it is “at least not opposed to” 
the best interests of the corporation and pro- 
vides a standard for indemnification that is 
consistent with the statutory policies embodied 
in ERISA. See the Official Comment to section 
8.50. 
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3. Section 8.51(c) 


The purpose of section 8.51(c) is to reject the 
argument that indemnification is automatically 
improper whenever a proceeding has been ter- 
minated on a basis that does not exonerate the 
director claiming indemnification. Even though 
a final judgment or conviction is not automati- 
cally determinative of the issue whether the 
minimum standard of conduct was met, any 
judicial determination of substantive liability 
would in most instances be entitled to consid- 
erable weight. By the same token, it is clear 
that the termination of a proceeding by settle- 
ment or plea of nolo contendere should not of 
itself create a presumption either that conduct 
met or did not meet the standard of section 
8.51. On the other hand, a final determination 
of nonliability or acquittal automatically enti- 
tles the director to indemnification of expenses 
under section 8.52. 

Section 8.51(c) applies expressly to indemni- 
fication expenses in derivative actions as well 
as to indemnification in third party suits. The 
most likely application of this subsection to 
derivative actions will be to settlements since a 
judgment or order would normally result in 
liability to the corporation and thereby pre- 
clude all indemnification under section 8.51(d). 
In the rare event that a judgment or order 
entered against the director did not include a 
determination of liability to the corporation, 
the entry of the judgment or order would not be 
determinative that the director failed to meet 
the requisite standard of conduct. 


4. Section 8.51(d) 


This subsection makes clear that indemnifica- 
tion is not permissible under section 8.51 in the 
face of a finding of improper conduct either 
because liability is imposed in favor of the 
corporation in a suit brought by or in its name 
or because there is a finding that the director 
improperly received a personal benefit as a 
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result of his conduct. Indemnification under 
this subsection is prohibited if a director is 
adjudged liable in a derivative suit because it is 
believed that there should be no indemnifica- 
tion in this situation unless a court first finds it 
proper. Section 8.54 permits a director found 
liable to the corporation to petition a court for a 
judicial determination of entitlement to indem- 
nification. Voluntary indemnification is also 
prohibited if there has been an adjudication 
that a director improperly received a personal 
benefit, even if, for example, he acted in a 
manner not opposed to the best interests of the 
corporation. Improper use of inside information 
for personal benefit should not be an action for 
which the corporation may provide indemnifi- 
cation, even if the corporation was not thereby 
harmed. Although it is unlikely that a person 
found liable for receiving an improper personal 
benefit would be found to have met the statu- 
tory standard of conduct set forth in section 
8.51(a)(2)Gi), this limitation is made explicit in 
section 8.51(d)(2). Recourse to a court under 
section 8.54 may also be appropriate in some 
improper benefit cases — for example, where it 
would be unfair for a small personal benefit to 
foreclose indemnification in an expensive and 
complicated matter. 


5. Section 8.51(e) 


This subsection limits indemnification in suits 
brought by or in the right of the corporation to 
expenses incurred in connection with the pro- 
ceeding. Its purpose is to avoid circularity that 
would be involved if a corporation seeks to 
indemnify a director for payments made in 
settlement by the director to the corporation. 
This subsection applies only to settlements 
since all indemnification is prohibited by sec- 
tion 8.5(d)(1) — subject to the right to seek 
judicially approved indemnification under sec- 
tion 8.54 — in cases where a director is “ad- 
judged” liable to the corporation. 


NORTH CAROLINA COMMENTARY 


This section differs in two respects from 
Section 8.51 of the Model Act. First, the quali- 
fying clause “that is concluded without a final 
adjudication on the issue of liability” was added 
to subsection (e) to make it clear that the 
subsection applies only to settlements, as noted 
in the Official Comment on that subsection, and 
thus to remove any possible conflict with the 


prohibition in subdivision (d)(1) against indem- 
nification under this section in a proceeding in 
which the director was adjudged liable to the 
corporation. Second, the entire subsection (f) 
was added. 

This section does not limit any additional 
indemnification that may be payable under 
G.S. 55-8-57. 


§ 55-8-52. Mandatory indemnification. 


Unless limited by its articles of incorporation, a corporation shall indemnify 
a director who was wholly successful, on the merits or otherwise, in the defense 
of any proceeding to which he was a party because he is or was a director of the 
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corporation against reasonable expenses incurred by him in connection with 
the proceeding. (1955, c. 1871, s. 1; 1969, c. 797, ss. 2, 3; 1973, c. 469, s. 6; 1986 
(Reg. Sess., 1986), c. 1027, ss. 39, 40; 1989, c. 265, s. 1.) 


OFFICIAL COMMENT 


Section 8.51 determines whether indemnifica- 
tion may be made voluntarily by a corporation 
if it elects to do so. Section 8.52 determines 
whether a corporation must indemnify a direc- 
tor for his expenses; in other words, section 8.52 
creates a statutory right of indemnification in 
favor of the director who meets the require- 
ments of that section. Enforcement of this right 
by judicial proceeding is specifically contem- 
plated by section 8.54(1), which also gives the 
director a statutory right to recover expenses 
incurred by him in enforcing his statutory right 
to indemnification under section 8.52. 

The basic standard for mandatory indemnifi- 
cation is that the director has been “wholly 
successful, on the merits or otherwise,” in the 
defense of the proceeding. The word “wholly” is 
added to avoid the argument accepted in 
Merritt-Chapman & Scott Corp. v. Wolfson, 321 
A.2d 188 (Del. 1974), that a defendant may be 


Legal Periodicals. — For article, “Corpo- 
rate Director and Officer Indemnification: Al- 
ternative Methods for Funding,” see 24 Wake 
Forest L. Rev. 53 (1989). 

For article, “Should Corporate Statutes Pro- 
viding Special Protection for Directors Be Lim- 


entitled to partial mandatory indemnification if 
he succeeded by plea bargaining or otherwise to 
obtain the dismissal of some but not all counts 
of an indictment. A defendant is “wholly suc- 
cessful” only if the entire proceeding is disposed 
of on a basis which involves a finding of 
nonliability. However, the language in earlier 
versions of the Model Act and in many other 
state statutes that the basis of success may be 
“on the merits or otherwise” is retained. While 
this standard may result in an occasional de- 
fendant becoming entitled to indemnification 
because of procedural defenses not related to 
the merits — e.g., the statute of limitations or 
disqualification of the plaintiff, it is unreason- 
able to require a defendant with a valid proce- 
dural defense to undergo a possibly prolonged 
and expensive trial on the merits in order to 
establish eligibility for mandatory indemnifica- 
tion. 


ited to Publicly Traded Corporations?,” see 24 
Wake Forest L. Rev. 79 (1989). 

For comment, “North Carolina’s Statutory 
Limitation on Directors’ Liability,” see 24 Wake 
Forest L. Rev. 117 (1989). 


§ 55-8-53. Advance for expenses. 


Expenses incurred by a director in defending a proceeding may be paid by 
the corporation in advance of the final disposition of such proceeding as 
authorized by the board of directors in the specific case or as authorized or 
required under any provision in the articles of incorporation or bylaws or by 
any applicable resolution or contract upon receipt of an undertaking by or on 
behalf of the director to repay such amount unless it shall ultimately be 
determined that he is entitled to be indemnified by the corporation against 
such expenses. (1955, c. 1871, s. 1; 1969, c. 797, s. 1; 1973, c. 469, s. 5; 1985 
(Reg. Sess., 1986), c. 1027, ss. 35-38; 1989, c. 265, s. 1.) 


OFFICIAL COMMENT 


It is often critically important to a director who 
is made a party to a complex proceeding that 
the corporation he served have power to make 
advances for expenses at the beginning of and 
during the proceeding. Adequate legal repre- 
sentation and adequate preparation of a de- 
fense may require substantial payments of ex- 
penses before a final determination, and unless 
the corporation may make advances for ex- 
penses, a defendant may be unable to finance 


his own defense. This problem is complicated 
by reason of the fact that during the early 
stages of a proceeding (when advances are often 
needed) the facts underlying the claim cannot 
be fully evaluated and the board of directors 
therefore cannot accurately ascertain the ulti- 
mate propriety of indemnification. 

Section 8.53 establishes a workable stan- 
dard: indemnification is permitted if the facts 
then known to those making the determination 
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do not establish that indemnification would be 
precluded under section 8.51. The directors (or 
special legal counsel) making the determina- 
tion under section 8.53(c) would normally com- 
municate with counsel and the person or per- 
sons monitoring the matter for the corporation 
in order to gain familiarity with the status of 
the proceeding and the relevant facts that have 
emerged, but it is not required (or expected) 
that any form of independent investigation be 
undertaken for purposes of the determination. 
Thus, an advance may be made under section 
8.53 unless it becomes clear, from the facts at 
hand, that indemnification under section 8.51 
cannot be provided. As additional facts become 
known, a different determination may be re- 
quired. 

This section is a compromise between the 
view of some that advances should be made 
automatically at the claimant’s request and at 
any time before the litigation is terminated and 
the view of others that a special investigation 
should be made before each advance. 
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In addition to the requirement that the facts 
then known to those acting on the request for 
an advance do not preclude indemnification, 
section 8.53(a) requires a written affirmation 
by the director of his good faith belief that he 
has met the standard of conduct necessary for 
indemnification by the corporation and a writ- 
ten undertaking by or on behalf of the director 
to repay the advance if it is ultimately deter- 
mined that he has not met the standard of 
conduct. Under section 8.53(b), the undertak- 
ing need not be secured and financial ability to 
repay is not a prerequisite. The theory under- 
lying this subsection is that, in advancing ex- 
penses, wealthy directors should not be favored 
over directors whose financial resources are 
modest. 

The limitations of section 8.53 apply only to 
persons who are directors at the time the ad- 
vance is made. Thus the corporation may ad- 
vance the expenses of former directors without 
obtaining the undertaking otherwise required 
by section 8.58(a)(1) or (2). 


NORTH CAROLINA COMMENTARY 


The Model Act counterpart of this section was 
replaced by the less restrictive provisions of 


former G.S. 55-19(d). See North Carolina Com- 
ment to G.S. 55-8-57, supra. 


CASE NOTES 


Editor’s Note. — The case below was de- 
cided under the Business Corporation Act 
adopted in 1955. 

“Undertaking” Defined. — The “undertak- 
ing” required by former § 55-19(d) for the re- 
payment of fees advanced if the director is 
unsuccessful is just that: a written promise, not 
made under seal, given as security for the 
performance of some act as required in a legal 
proceeding. Swenson v. Thibaut, 39 N.C. App. 
77, 250 S.E.2d 279 (1978), cert. denied and 
appeal dismissed, 296 N.C. 740, 254 S.E.2d 
181, 254 S.E.2d 182, 254 S.E.2d 183 (1979). 

Legal Fees May Be Advanced for De- 
fense of Derivative Action. — In a derivative 


action brought by shareholders against direc- 
tors of a corporation alleging malfeasance in 
office, former § 55-30 did not operate to pre- 
vent former § 55-19(d) from being effective in 
allowing the corporation to advance any legal 
fees to the directors, since the advancement of 
legal fees under that section was not necessar- 
ily a transaction in which a director was ad- 
versely interested, and since, even if it were, 
the disinterested directors of the corporation 
had approved the advancement. Swenson v. 
Thibaut, 39 N.C. App. 77, 250 S.E.2d 279 
(1978), cert. denied and appeal dismissed, 296 
N.C. 740, 254 S.E.2d 181, 254 S.E.2d 182, 254 
S.E.2d 183 (1979). 


§ 55-8-54. Court-ordered indemnification. 


Unless a corporation’s articles of incorporation provide otherwise, a director 
of the corporation who is a party to a proceeding may apply for indemnification 
to the court conducting the proceeding or to another court of competent 
jurisdiction. On receipt of an application, the court after giving any notice the 
court considers necessary may order indemnification if it determines: 

(1) The director is entitled to mandatory indemnification under G.S. 
55-8-52, in which case the court shall also order the corporation to pay 
the director’s reasonable. expenses incurred to obtain court-ordered 
indemnification; or 

(2) The director is fairly and reasonably entitled to indemnification in 
view of all the relevant circumstances, whether or not he met the 
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standard of conduct set forth in G.S. 55-8-51 or was adjudged liable as 
described in G.S. 55-8-51(d), but if he was adjudged so liable his 
indemnification is limited to reasonable expenses incurred. (1955, c. 


1371, s. 1; 1969, c. 797, ss. 2, 3; 1973, c. 469, s. 6; 1985 (Reg. Sess., 
1986), c. 1027, ss. 39, 40; 1989, c. 265, s. 1.) 


OFFICIAL COMMENT 


Section 8.54 permits court-ordered indemnifi- 
cation in two situations: (1) a director entitled 
to mandatory indemnification may enforce that 
entitlement by judicial proceeding (in which 
case the court may also order the corporation to 
pay the reasonable expenses incurred in con- 
nection with the proceeding); and (2) indemni- 
fication at the court’s discretion is permitted in 
all cases whether or not the director met the 
requisite standard of conduct in section 8.51 or 
is otherwise ineligible for indemnification. But 
indemnification with respect to derivative suits 
or improper benefit is always limited to ex- 
penses by the last clause of section 8.54(2). 
Application for indemnification under section 
8.54 may be made either to the court in which 
the proceeding was heard or to another court of 


dant in a criminal action who has been con- 
victed but believes that indemnification would 
be proper could apply either to the court which 
heard the criminal action or bring an action 
against the corporation in another court. A 
decision by the board of directors not to oppose 
the request for indemnification is governed by 
the general standards of conduct found in sec- 
tion 8.30. Even if the corporation decided not to 
oppose the request, the court must satisfy itself 
that the person seeking indemnification is 
properly entitled to it. 

Acorporation may limit the right of a director 
under section 8.54 by a provision in its articles 
of incorporation. In the absence of such a pro- 
vision, however, the court has general power to 


appropriate jurisdiction. For example, a defen- SpA ie amuse eh nas le eG 


§ 55-8-55. Determination and authorization of indemnifi- 
cation. 


(a) A corporation may not indemnify a director under G.S. 55-8-51 unless 
authorized in the specific case after a determination has been made that 
indemnification of the director is permissible in the circumstances because he 
has met the standard of conduct set forth in G.S. 55-8-51. 

(b) The determination shall be made: 

(1) By the board of directors by majority vote of a quorum consisting of 
directors not at the time parties to the proceeding; 

(2) Ifa quorum cannot be obtained under subdivision (1), by majority vote 
of a committee duly designated by the board of directors (in which 
designation directors who are parties may participate), consisting 
solely of two or more directors not at the time parties to the 
proceeding; 

(3) By special legal counsel (i) selected by the board of directors or its 
committee in the manner prescribed in subdivision (1) or (2); or (11) if 
a quorum of the board of directors cannot be obtained under subdivi- 
sion (1) and a committee cannot be designated under subdivision (2), 
selected by majority vote of the full board of directors (in which 
selection directors who are parties may participate); or 

(4) By the shareholders, but shares owned by or voted under the control of 
directors who are at the time parties to the proceeding may not be 
voted on the determination. 

(c) Authorization of indemnification and evaluation as to reasonableness of 
expenses shall be made in the same manner as the determination that 
indemnification is permissible, except that if the determination is made by 
special legal counsel, authorization of indemnification and evaluation as to 
reasonableness of expenses shall be made by those entitled under subsection 
(b)(3) to select counsel. (1955, c. 1871, s. 1; 1969, c. 797, s. 2; 1973, c. 469, s. 6; 
1985 (Reg. Sess., 1986), c. 1027, s. 39; 1989, c. 265, s. 1.) 
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OFFICIAL COMMENT 


Section 8.55 provides the method for determin- 
ing whether a corporation should voluntarily 
indemnify directors under section 8.51. In this 
section a distinction is made between a “deter- 
mination” and an “authorization.” A “determi- 
nation” involves a decision whether under the 
circumstances the person seeking indemnifica- 
tion has met the requisite standard of conduct 
under section 8.51 and is therefore eligible for 
indemnification. This decision may be made by 
the persons or groups described in section 
8.55(b). In addition, after a favorable “determi- 
nation” is made, the corporation must “autho- 
rize” indemnification; this includes a review of 
the reasonableness of the expenses, the finan- 
cial ability of the corporation to make the 
payment, and the judgment whether limited 
financial resources should be devoted to this or 
some other use by the corporation. Section 
8.55(c) provides that “authorization” of indem- 
nification may be made only by the board of 
directors, by a committee of the board, or by the 
shareholders. While special legal counsel may 
make the “determination” of eligibility for in- 
demnification, he may not “authorize” the in- 
demnification. 

Section 8.55(b) establishes a procedure for 
selecting the person or persons who will make 
the determination of eligibility for indemnifica- 
tion. Even though directors who are parties to 
the proceeding may not participate in the deci- 
sion determining eligibility for indemnification, 
they may, if necessary to permit valid action by 
the board of directors, participate in the deci- 
sion establishing a committee of independent 
directors or selecting special legal counsel. Di- 


§ 55-8-56. Indemnification of officers, 


agents. 


rectors who are parties may also participate in 
the decision to “authorize” indemnification on 
the basis of a favorable “determination” if nec- 
essary to permit action by the board of direc- 
tors. This limited participation of interested 
directors in the decision is justified by a princi- 
ple of necessity. 

Legal counsel authorized to make the re- 
quired determination is referred to as “special 
legal counsel.” In earlier versions of the Model 
Act, and in the statutes of many states, he is 
referred to as “independent” legal counsel. The 
word “special” is felt to be more descriptive of 
the role to be performed and is not intended to 
indicate that the counsel selected should not be 
independent in accordance with governing le- 
gal precepts. “Special legal counsel” should nor- 
mally be counsel having no prior professional 
relationship with those seeking indemnifica- 
tion, should be retained for the specific occa- 
sion, and should not be either inside counsel or 
regular outside counsel. It is important that the 
selection process be sufficiently flexible to per- 
mit selection of counsel in light of the particular 
circumstances and so that unnecessary expense 
may be avoided. Hence the phrase “special legal 
counsel” is not defined in the statute. 

Determinations by shareholders rather than 
by directors or special counsel are permitted by 
section 8.55(b)(4), but shares owned by or voted 
under the control of directors seeking indemni- 
fication may not be voted on the determination 
of eligibility for indemnification. This does not 
affect rules governing the determination of a 
quorum at the meeting. 


employees, and 


Unless a corporation’s articles of incorporation provide otherwise: 
(1) An officer of the corporation is entitled to mandatory indemnification 
under G.S. 55-8-52, and is entitled to apply for court-ordered indem- 
nification under G.S. 55-8-54, in each case to the same extent as a 


director; 


(2) The corporation may indemnify and advance expenses under this Part 
to an officer, employee, or agent of the corporation to the same extent 


as to a director; and 


(3) A corporation may also indemnify and advance expenses to an officer, 
employee, or agent who is not a director to the extent, consistent with 
public policy, that may be provided by its articles of incorporation, 
bylaws, general or specific action of its board of directors, or contract. 
(TOSS .C 1a (lose L) 1909 Co197, S. 2 19/1. 469, 5.0; L9So Ler, 
Sess., 1986), c. 1027, s. 39; 1989, c. 265, s. 1.) 
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OFFICIAL COMMENT 


Section 8.56 correlates the general legal princi- 
ples relating to the indemnification of officers, 
employees, and agents of the corporation with 
the limitations on indemnification in 
subchapter E. This correlation may be summa- 
rized in general terms as follows: 

(1) Subchapter E (except for section 8.56) ap- 
plies only to, and limits the indemnification 
of, directors. 

(2) An officer, agent or employee of a corpora- 
tion who is not a director may be indemnified 
by the corporation on a discretionary basis to 
the same extent as though he were a director, 
and, in addition, may have additional indem- 
nification rights apart from subchapter E. 
(Section 8.56(2) and (8).) 

(3) A director who is also an officer, employee, 
or agent of the corporation is limited to his 
indemnification rights under subchapter E 
and is therefore treated the same way as 
other directors. (Section 8.56(3) by negative 
inference.) Such an officer/director is limited 
to his rights under subchapter E even though 
he is sued solely in his capacity as an officer. 

(4) An officer of the corporation (but not em- 
ployees or agents generally) who is not a 
director has the mandatory right of indemni- 
fication granted to directors under section 
8.52 and the right to apply for court-ordered 
indemnification under section 8.54. (Section 
8.56(1).) 


i OFFICERS, EMPLOYEES, OR AGENTS WHO ARE NOT 
DIRECTORS 


Section 8.56(3) authorizes indemnification for 
officers, employees, and agents who are not 
directors, but neither requires nor prescribes 
standards for their indemnification and ex- 
pressly states that their indemnification may 
be broader than the right of indemnification 
granted to directors by this subchapter. The 
rights of employees or agents may derive from 
principles of agency, the doctrine of respondeat 
superior, or collective bargaining or other con- 
tractual agreement, rather than from the stat- 
ute. Indemnification of employees or agents 
may appropriately protect the person indemni- 
fied from liabilities incurred while serving at 
the corporation’s request as a director, officer, 
partner, trustee, or agent of another commer- 
cial, charitable, or nonprofit enterprise. See the 
definition of “director” in section 8.50(2). But 
indemnification under section 8.56(3) must ul- 
timately be “consistent with law.” In effect, this 


leaves public policy determinations as to what 
are permissible limits, in a particular case, to 
the courts. For example, in Koster v. Warren, 
297 F.2d 418, 423 (9th Cir. 1961), the court 
allowed indemnification of an officer and an 
employee, both of whom _ pleaded nolo 
contendere to an antitrust indictment at the 
corporation’s request, the court reasoning that 
they had foregone their personal right to defend 
for the corporation’s benefit. On the other hand, 
the court indicated in dictum that an agree- 
ment in advance by the corporation to indem- 
nify anyone convicted of antitrust violations 
would be against public policy. 

The broad grant of indemnification in section 
8.56(3) may be limited by appropriate provi- 
sions in the articles of incorporation. 


2. DIRECTORS WHO ARE ALSO OFFICERS, EMPLOYEES, OR 
AGENTS 


Section 8.56 provides that officers, employees, 
or agents who are also directors are subject to 
the same standards of indemnification as other 
directors. Consideration was given to whether 
these officer-directors, if acting in their capacity 
as an officer but not as a director, should have 
the benefit of the additional flexibility afforded 
by section 8.56(3) for officers who are not direc- 
tors. It was concluded, however, that all direc- 
tors should be treated alike; complications may 
be created if directors who are not officers have 
potentially less protection under the statute 
than directors who are officers. It would also be 
difficult in many instances to distinguish in 
what capacity an officer-director is acting. Fi- 
nally, this subchapter offers sufficient flexibility 
in indemnifying directors so that, as a practical 
matter, foreseeable problems for officer-direc- 
tors can be handled within the statutory frame- 
work. 


3. OFFICERS WHO ARE NOT DIRECTORS 


Section 8.56(1) grants nondirector officers the 
same mandatory rights to indemnification un- 
der section 8.52 (or to petition a court for 
indemnification under section 8.54) as are 
granted directors. Thus, the net effect of section 
8.56 is to provide officers with no less protection 
than is provided directors (including protection 
for service to third parties at the request of the 
corporation) and, additionally, to permit the 
corporation to provide broader indemnification 
for officers who are not directors. 


NORTH CAROLINA COMMENTARY 


The words “who is not a director” appear 
after the words “of the corporation” in subdivi- 


sions 8.56(1) and (2) of the Model Act. The 
drafters omitted that language from the North 
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Carolina version, without intending to change 
the meaning of the section, because they be- 
lieve the words were unnecessary and confus- 
ing. If an officer, employee or agent is also a 
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capacity as officer, employee or agent will be 
defined by this section. The addition of the 
unnecessary language in the Model Act might 
possibly be read as limiting a director’s indem- 


director, his rights of indemnification in his 
capacity as director will be defined by the other 
sections and his indemnification rights in his 


nification rights if he is also an officer, which 
was not intended. 


§ 55-8-57. Additional indemnification and insurance. 


(a) In addition to and separate and apart from the indemnification provided 
for in G.S. 55-8-51, 55-8-52, 55-8-54, 55-8-55 and 55-8-56, a corporation may in 
its articles of incorporation or bylaws or by contract or resolution indemnify or 
agree to indemnify any one or more of its directors, officers, employees, or 
agents against liability and expenses in any proceeding (including without 
limitation a proceeding brought by or on behalf of the corporation itself) arising 
out of their status as such or their activities in any of the foregoing capacities; 
provided, however, that a corporation may not indemnify or agree to indemnify 
a person against liability or expenses he may incur on account of his activities 
which were at the time taken known or believed by him to be clearly in conflict 
with the best interests of the corporation. A corporation may likewise and to 
the same extent indemnify or agree to indemnify any person who, at the 
request of the corporation, is or was serving as a director, officer, partner, 
trustee, employee, or agent of another foreign or domestic corporation, part- 
nership, joint venture, trust or other enterprise or as a trustee or administra- 
tor under an employee benefit plan. Any provision in any articles of incorpo- 
ration, bylaw, contract, or resolution permitted under this section may include 
provisions for recovery from the corporation of reasonable costs, expenses, and 
attorneys’ fees in connection with the enforcement of rights to indemnification 
granted therein and may further include provisions establishing reasonable 
procedures for determining and enforcing the rights granted therein. 

(b) The authorization, adoption, approval, or favorable recommendation by 
the board of directors of a public corporation of any provision in any articles of 
incorporation, bylaw, contract or resolution, as permitted in this section, shall 
not be deemed an act or corporate transaction in which a director has a conflict 
of interest, and no such articles of incorporation or bylaw provision or contract 
or resolution shall be void or voidable on such grounds. The authorization, 
adoption, approval, or favorable recommendation by the board of directors of a 
nonpublic corporation of any provision in any articles of incorporation, bylaw, 
contract or resolution, as permitted in this section, which occurred prior to July 
1, 1990, shall not be deemed an act or corporate transaction in which a director 
has a conflict of interest, and no such articles of incorporation, bylaw provision, 
contract or resolution shall be void or voidable on such grounds. Except as 
permitted in G.S. 55-8-31, no such bylaw, contract, or resolution not adopted, 
authorized, approved or ratified by shareholders shall be effective as to claims 
made or liabilities asserted against any director prior to its adoption, autho- 
rization, or approval by the board of directors. 

(c) A corporation may purchase and maintain insurance on behalf of an 
individual who is or was a director, officer, employee, or agent of the corpora- 
tion, or who, while a director, officer, employee, or agent of the corporation, is 
or was serving at the request of the corporation as a director, officer, partner, 
trustee, employee, or agent of another foreign or domestic corporation, part- 
nership, joint venture, trust, employee benefit plan, or other enterprise, 
against lability asserted against or incurred by him in that capacity or arising 
from his status as a director, officer, employee, or agent, whether or not the 
corporation would have power to indemnify him against the same liability 
under any provision of this Chapter. (1955, c. 1371, s. 1; 1969, c. 797, s. 1; 1978, 
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c. 469, s. 5; 1985 (Reg. Sess., 1986), c. 1027, ss. 35-38; 1989, c. 265, s. 1; 1989 


(Reg. Sess., 1990), c. 1024, s. 12.14.) 


OFFICIAL COMMENT 


Section 8.57 authorizes a corporation to pur- 
chase and maintain insurance on behalf of 
directors, officers, employees, or agents against 
liabilities imposed on them by reason of actions 
in their official capacity or arising from their 
service to the corporation or another entity at 
the corporation’s request. Insurance is not lim- 
ited to claims against which corporations are 
entitled to indemnify under this subchapter. 
This insurance, usually referred to as “D&O 
Liability Insurance,” provides a useful supple- 
ment to the rights of indemnification created by 
this subchapter, providing a source of reim- 
bursement for corporations who indemnify di- 


rectors and others for conduct covered by the 
insurance, and protecting the insureds against 
the corporation’s failure to pay indemnification 
required or permitted by this subchapter. On 
the other hand, policies do not cover 
uninsurable events like self-dealing, bad faith, 
knowing violations of the securities acts, or 
other willful misconduct. See generally 
Johnston, “Corporate Indemnification and Lia- 
bility Insurance,” 33 BUS. LAW. 1993 (1978); 
Hinsey, “The New Lloyd’s Policy Form for Di- 
rectors and Officers’ Liability Insurance — An 
Analysis,” 33 BUS. LAW. 1961 (1978). 


AMENDED NORTH CAROLINA COMMENTARY 


Section 8.57 of the Model Act is entitled 
“Insurance” and deals only with that subject. In 
the North Carolina version the catchline has 
been expanded and the section is intended to 
permit broad nonstatutory indemnification 
completely in addition to and notwithstanding 
any other provisions of this Act. G.S. 55-8-50(a) 
expressly states that purpose and declares it to 
be the public policy of North Carolina. 

This section permits indemnification, insur- 
ance and reimbursement of expenses in addi- 
tion to, and notwithstanding, any other provi- 
sions of this Chapter. The section embodies the 
public policy of this State set forth in GS. 
55-8-50(a) to permit a corporation organized 
under this Chapter to spread the risk of corpo- 
rate management, notwithstanding any other 
general or special law of this State or of any 
other jurisdiction including the federal govern- 
ment. 

Subsection (a) permits and defines the scope 
of contractual indemnification under which the 
corporation, essentially as a self-insurer, may 
commit in advance to indemnify its directors, 
officers, employees or agents. This provision 
brings forward and clarifies all of former G.S. 
55-19(a), which was added by the 1986 amend- 
ments. It adds an express statement, for exam- 
ple, that a corporation may agree in advance to 
indemnify its personnel even in a corporate or 
derivative action, subject only to the limitation 
brought forth from former G.S. 55-19(a). 

Similarly, subsection (b) brings forward 
former G.S. 55-19(b) relating to the conflict of 
interest rules in G.S. 55-8-31 (which replaced 


former G.S. 55-30), but the application of the 
subsection to indemnification plans adopted on 
or after July 1, 1990 has been limited to public 
corporations (i.e., those required to file reports 
under Section 12 of the Securities Exchange Act 
of 1934). This limitation to public corporations 
was considered appropriate because (1) former 
G.S. 55-19(b) was intended to deal with the 
need to attract qualified outside directors — a 
need experienced mainly by public corpora- 
tions, (2) shareholders of public corporations 
receive current disclosure of material changes 
in the indemnification scheme, and (3) share- 
holders have an active market in which they 
can dispose of their shares if they disapprove of 
a particular scheme of indemnification. Subsec- 
tion (b) does not prevent a shareholder from 
challenging indemnification in a_ particular 
case. Instead, its effect is to shift to the share- 
holder of a public corporation the burden of 
proving that indemnification constitutes a 
breach of duty to the corporation under all of 
the facts and circumstances, including the facts 
and circumstances existing at the time indem- 
nification was authorized or approved. 

Subsection (c) replaces former G.S. 55-19(c) 
with section 8.57 of the Model Act because the 
drafters concluded that these insurance provi- 
sions of the Model Act are broader and clearer 
than former G.S. 55-19(c). Subsection (c) ap- 
plies whether or not a corporation provides 
additional indemnification pursuant to subsec- 
tions (a) and (b). As previously noted, former 
G.S. 55-19(d) was brought forward as G.S. 
55-8-53. 
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§ 55-8-58. Application of Part. 


(a) If articles of incorporation limit indemnification or advance for expenses, 
indemnification and advance for expenses are valid only to the extent consis- 


tent with the articles. 


(b) This Part does not limit a corporation’s power to pay or reimburse 
expenses incurred by a director in connection with his appearance as a witness 
in a proceeding at a time when he has not been made a named defendant or 


respondent to the proceeding. 


(c) This Part shall not affect rights or liabilities arising out of acts or 
omissions occurring before July 1, 1990. (1989, c. 265, s. 1.) 


OFFICIAL COMMENT 


Section 8.58(a) provides that a provision treat- 
ing the indemnification of directors by the cor- 
poration in articles of incorporation, bylaws, 
shareholders’ or directors’ resolution, or con- 
tract “is valid only if and to the extent it is 
consistent with” this subchapter. Earlier ver- 
sions of the Model Act and the statutes of many 
states provided that the statutory provisions 
were not “exclusive” and made no attempt to 
limit the nonstatutory creation of rights of 
indemnification. This kind of language is sub- 
ject to misconstruction, however, since 
nonstatutory conceptions of public policy limit 
the power of a corporation to indemnify or to 
contract to indemnify directors, officers, em- 
ployees, or agents. 

The language of the first sentence of section 
8.58(a), “to the extent it is consistent with this 
subchapter,” is believed to be a more accurate 
description of the limited validity of 
nonstatutory indemnification provisions than 
the “nonexclusive” provisions of earlier versions 
of the Model Act. It is important to recognize 
that “to the extent it is consistent with” is not 
synonymous with “exclusive.” Situations may 
well develop from time to time in which indem- 
nification is permissible under section 8.58 but 
would be precluded if all portions of subchapter 
E were viewed as exclusive. But indemnifica- 
tion provisions protecting against the conse- 
quences of bad faith or willful misconduct are 
not consistent with this subchapter and would 
not be valid. Furthermore, they would violate 
well-understood principles of public policy and 
doubtless would be invalidated on that ground 
even under statutes purporting to make 
“nonexclusive” the statutory provisions for in- 
demnification. To the extent the consistency 
language may preclude indemnification in cir- 
cumstances where it is reasonable and violates 
no statutory policy, an escape valve is provided 
in section 8.55(2), which authorizes a court to 
grant indemnification if a director “is fairly and 
reasonably entitled to indemnification in view 
of all the relevant circumstances,” even though 
he may not have fully met the standards of 


conduct set forth in section 8.51. 

Section 8.58 does not preclude provisions in 
articles of incorporation, bylaws, resolutions, or 
contracts designed to provide procedural ma- 
chinery different from that provided by section 
8.55 or to make mandatory the permissive 
provisions of subchapter E. For example, a 
corporation may properly obligate the board of 
directors to consider and act expeditiously on 
an application for indemnification or advances, 
or obligate the board of directors to cooperate in 
the procedural steps required to obtain a judi- 
cial determination under section 8.54. 

Some corporations currently commit them- 
selves, in one form or another, to indemnify 
directors to the fullest extent permitted by 
applicable law. These commitments are consis- 
tent with subchapter E, subject to appropriate 
interpretation in light of the facts and circum- 
stances of the particular case. Furthermore, a 
commitment to maintain liability insurance for 
a director, pursuant to section 8.57, is consis- 
tent with this subchapter. 

The first sentence of section 8.58(a) applies 
only to directors; it does not apply to officers, 
employees, or agents who are not directors. See 
section 8.56 and its Official Comment. The 
inherent problems of conflict of interest and the 
need to encourage persons to serve as directors 
are not present to the same degree in the case of 
nondirector officers, employees, or agents. The 
standard for permissible indemnification of 
these persons in section 8.56(3) is “consistent 
with law” without regard to this subchapter. 

Section 8.58(b) is designed to make clear that 
subchapter E deals only with directors who are 
actual or prospective defendants or respon- 
dents in a proceeding, and that expenses in- 
curred in connection with appearance as a 
witness may be indemnified without regard to 
the limitations of subchapter E. Indeed, most of 
the standards described in sections 8.51 and 
8.54 by their own terms can have no meaning- 
ful application to a director whose only connec- 
tion with a proceeding is that he has been 
called as a witness. 
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This section differs from the Model Act intwo been omitted because the subject is more 
respects. First, the first sentence of subsection broadly covered by G.S. 55-8-57; and second, 
8.58(a) of the Model Act, dealing with the new subsection (c) has been added. 
nonstatutory contractual indemnification, has 


ARTICLE 9. 
Shareholder Protection Act. 


§ 55-9-01. Short title and definitions. 


(a) The provisions of this Article shall be known and may be cited as The 
North Carolina Shareholder Protection Act. 
(b) In this Article: 

(1) “Business combination” includes any merger or consolidation of a 
corporation with or into any other corporation or any unincorporated 
entity, or the sale or lease of all or any substantial part of the 
corporation’s assets to, or any payment, sale or lease to the corpora- 
tion or any subsidiary thereof in exchange for securities of the 
corporation of any assets (except assets having an aggregate fair 
market value of less than five million dollars ($5,000,000)) of any 
other entity. 

(2) “Common stock” means the shares of capital stock of the corporation 
that were not entitled to preference over any other shares, either in 
payment of dividends or in dissolution, at the time that the other 
entity acquired in excess of ten percent (10%) of the voting shares. 

(3) “Continuing director” means a person who was a member of the board 
of directors of the corporation elected by the public shareholders prior 
to the time that the other entity acquired in excess of ten percent 
(10%) of the voting shares of the corporation, or a person recom- 
mended to succeed a continuing director by a majority of the continu- 
ing directors. 

(4) “Exchange Act” means the act of Congress known as the Securities 
Exchange Act of 1934, as the same has been or hereafter may be 
amended from time to time. 

(5) “Other consideration to be received” means, for the purposes of G.S. 
55-9-03(1) and G.S. 55-9-03(2), the corporation’s common stock re- 
tained by its existing public shareholders in the event of a business 
combination with the other entity in which the corporation is the 
surviving corporation. 

(6) “Other entity” includes any domestic or foreign corporation, person or 
other form of entity and any such entity with which it or its “affiliate” 
or “associate” has an agreement, arrangement or understanding, 
directly or indirectly, for the purpose of acquiring, holding, voting or 
disposing of capital stock of the corporation, or which is its “affiliate” 
or “associate”, as those terms are defined in the General Rules and 
Regulations under the Exchange Act, together with the successors 
and assigns of such persons in any transaction or series of transac- 
tions not involving a public offering of the corporation’s capital stock 
within the meaning of the Securities Act of 1933, as amended. 

(7) “Voting shares” means shares of the corporation’s capital stock entitled 
to vote in the election of directors. (1987, c. 88, s. 1; c. 124, s. 1; 1989, 
c. 265, s. 1; 1999-369, s. 1.5.) 
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Editor’s Note. — Article 9, as set out in 
Session Laws 1989, ch. 265, is essentially 
former Article 7 of Chapter 55, as enacted by 
Session Laws 1987, c. 88, s. 1. Amendments by 
Session Laws 1987, c. 124, ss. 1, 1.1 and 2 
expired by the terms of that act on June 30, 
1989. This article is not in the Revised Model 
Business Corporation Act, and there are no 
Official Comments or North Carolina Com- 
ments thereto. 

The present Article 9, as set out in Session 
Laws 1989, c. 265, differs from former Article 7 
as it was on June 30, 1989, in the following 
particulars: (1) In § 55-9-01, the definition of 
“corporation” found in former § 55-75 has ex- 
pired and was not reenacted (see Session Laws 
1987, c. 124, s. 1) and the definition of “other 
entity” has been amended by changing the first 
reference to “corporation” to read “domestic or 
foreign corporation.” (2) In § 55-9-05, there are 
new opt-out provisions different from those of 
former § 55-79. (3) Former §§ 55-79.1 and 55- 
80, relating to conflict of laws and severability, 
expired and were not reenacted (See Session 
Laws 1987, c. 124, ss. 1.1, 2). 

Effect of Amendments. — Session Laws 
1999-369, s. 1.5, effective December 15, 1999, 
and applicable to mergers, consolidations, or 
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conversions effective on or after that date, in- 
serted “or any unincorporated entity” in subdi- 
vision (b)(1). 

Legal Periodicals. — For note, “The North 
Carolina Shareholder Protection Act,” see 66 
N.C.L. Rev. 1146 (1988). 

For article, “State Anti-Takeover Legislation: 
The Second and Third Generations,” see 23 
Wake Forest L. Rev. 77 (1988). 

For article, “Government Regulation of Busi- 
ness: Golden Parachutes Revisited,” see 23 
Wake Forest L. Rev. 121 (1988). 

For comment, “The Duty to Disclose v. The 
Duty Not to Mislead During Merger Negotia- 
tions,” see 23 Wake Forest L. Rev. 143 (1988). 

For comment, “Fiduciary Duties of Directors: 
How Far Do They Go?,” see 23 Wake Forest L. 
Rev. 163 (1988). 

For article, “Should Corporate Statutes Pro- 
viding Special Protection for Directors Be Lim- 
ited to Publicly Traded Corporations?,” see 24 
Wake Forest L. Rev. 79 (1989). 

For article, “The Corporate Persona, Con- 
tract (and Market) Failure, and Moral Values,” 
see 69 N.C.L. Rev. 273 (1991). 

For article, “The Creation of North Carolina’s 
Limited Liability Corporation Act,” see 32 Wake 
Forest L. Rev. 179 (1997). 


§ 55-9-02. Voting requirement. 


Notwithstanding any other provisions of the North Carolina Business 
Corporation Act, the affirmative vote of the holders of ninety-five percent (95%) 
of the voting shares of a corporation, considered for the purposes of this section 
as one class, shall be required for the adoption or authorization of a business 
combination with any other entity if, as of the record date for the determina- 
tion of shareholders entitled to notice thereof and to vote thereon, the other 
entity is the beneficial owner, directly or indirectly, of more than twenty 
percent (20%) of the voting shares of the corporation, considered for the 
purposes of this section as one class. (1987, c. 88, s. 1; 1989, c. 265, s. 1.) 


Third Generations,” see 23 Wake Forest L. Rev. 
77 (1988). 


Legal Periodicals. — For article, “State 
Anti-Takeover Legislation: The Second and 


§ 55-9-03. Exception to voting requirement. 


The voting requirement of G.S. 55-9-02 shall not be applicable to a business 
combination if each of the following conditions is met: 

(1) The cash, or fair market value of other consideration, to be received 
per share by the holders of the corporation’s common stock in such 
business combination bears the same or a greater percentage rela- 
tionship to the market price of the corporation’s common stock 
immediately prior to the announcement of such business combination 
by the corporation as the highest per share price (including brokerage 
commissions and/or soliciting dealers’ fees) which such other entity 
has theretofore paid for any of the shares of the corporation’s common 
stcck already owned by it bears to the market price of the corpora- 
tion’s common stock immediately prior to the commencement of 
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acquisition of the corporation’s common stock by such other entity, 
directly or indirectly; 

(2) The cash, or fair market value of other consideration, to be received 
per share by holders of the corporation’s common stock in such 
business combination (i) is not less than the highest per share price 
(including brokerage commissions and/or soliciting dealers’ fees) paid 
by such other entity in acquiring any of its holdings of the shares of 
the corporation’s common stock and (ii) is not less than the earnings 
per share of the corporation’s common stock for the four full consec- 
utive fiscal quarters immediately preceding the record date for the 
solicitation of votes on such business combination, multiplied by the 
then price/earnings multiple, if any, of such other entity as custom- 
arily computed and reported in the financial community; 

(3) After the other entity has acquired a twenty percent (20%) interest 
and prior to the consummation of such business combination: (i) the 
other entity shall have taken steps to ensure that the corporation’s 
board of directors included at all times representation by continuing 
directors proportionate to the outstanding shares of the corporation’s 
common stock held by persons not affiliated with the other entity 
(with a continuing director to occupy any resulting fractional board 
position); (11) there shall have been no reduction in the rate of 
dividends payable on the corporation’s common stock, except as may 
have been approved by a unanimous vote of its directors; (iii) the other 
entity shall have not acquired any newly issued shares of the 
corporation’s capital stock, directly or indirectly, from the corporation, 
except upon conversion of any convertible securities acquired by the 
other entity prior to obtaining a twenty percent (20%) interest or as a 
result of a pro rata stock dividend or stock split; and (iv) the other 
entity shall not have acquired any additional shares of the corpora- 
tion’s outstanding common stock, or securities convertible into com- 
mon stock, except as part of the transaction which resulted in the 
other entity acquiring its twenty percent (20%) interest; 

(4) The other entity shall not have (i) received the benefit, directly or 
indirectly, except proportionately with other shareholders, of any 
loans, advances, guarantees, pledges, or other financial assistance or 
tax credits provided by the corporation or (ii) made any major change 
in the corporation’s business or equity capital structure unless by a 
unanimous vote of the directors, in either case prior to the consum- 
mation of the business combination; and 

(5) A proxy statement responsive to the requirements of the Exchange Act 
shall be mailed to the public shareholders of the corporation for the 
purpose of soliciting shareholder approval of the business combina- 
tion and shall contain prominently in the forepart thereof any 
recommendations as to the advisability or inadvisability of the busi- 
ness combination which the continuing directors, or any of them, may 
choose to state and, if deemed advisable by a majority of the 
continuing directors, an opinion of a reputable investment banking 
firm as to the fairness (or not) of the terms of the business combina- 
tion to the remaining public shareholders of the corporation, which 
investment banking firm shall be selected by a majority of the 
continuing directors and shall be paid by the corporation a reasonable 
fee for its services upon receipt of such opinion. (1987, c. 88, s. 1; 1989, 
CHIGH sis) 


§ 55-9-04. General. 


(a) The provisions of this Article shall also apply to a business combination 
with an other entity which at any time has been the beneficial owner, directly 
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or indirectly, of more than twenty percent (20%) of the outstanding voting 
shares, considered for the purposes of this section as one class, notwithstand- 
ing that the other entity has reduced its percentage of shares below twenty 
percent (20%) if, as of the record date for the determination of shareholders 
entitled to notice of and to vote on the business combination, the other entity 
is an “affiliate” of the corporation. 

(b) For the purposes of the Article, an other entity shall be deemed the 
beneficial owner of any shares of the corporation’s capital stock which the other 
entity has the right to acquire pursuant to any agreement, or upon exercise of 
any conversion rights, warrants or options, or otherwise (whether the right to 
acquire shares is exercisable immediately or only after the passage of time); 
and, further, the outstanding shares of any class of capital stock of the 
corporation shall include shares deemed beneficially owned through the 
application of the foregoing, but shall not include any other shares which may 
be issuable pursuant to any agreement, or upon exercise of any conversion 
rights, warrants or options, or otherwise. 

(c) A majority of the continuing directors shall have the power and duty to 
determine for the purposes of this Article on the basis of information known to 
them whether (i) an other entity beneficially owns more than twenty percent 
(20%) of the voting shares; (i) an other entity is an “affiliate” or “associate” of 
another; (iii) an other entity has an agreement, arrangement or understanding 
with another; and (iv) the assets to be acquired by the corporation, or any 
subsidiary thereof, have an aggregate fair market value of less than five 
million dollars ($5,000,000). 

(d) Nothing contained in this Article shall be construed to relieve any other 
entity from any fiduciary obligation imposed by law. This Article shall be 
broadly construed so as to be applicable to any transaction reasonably 
calculated to avoid the application of the provisions hereof including, without 
limitation, any merger or other recapitalization, initiated by or for the benefit 
of an other entity that owns more than twenty percent (20%) of the voting 
shares, which would reincorporate a corporation under the laws of another 
state or which would reorganize a corporation as an unincorporated entity. 
(1987, c. 88, s. 1; 1989, c. 265, s. 1; 1999-369, s. 1.6.) 


Effect of Amendments. — Session Laws added “or which would reorganize a corporation 
1999-369, s. 1.6, effective December 15, 1999, as an unincorporated entity” to the end of 
and applicable to mergers, consolidations, or — subsection (d). 
conversions effective on or after that date, 


§ 55-9-05. Exemptions. 


The provisions of G.S. 55-9-02 shall not be applicable to any corporation that 
shall be made the subject of a business combination by an other entity if: (4) the 
corporation was not a public corporation (as defined in G.S. 55-1-40(18a)) at 
the time such other entity acquired in excess of ten percent (10%) of the voting 
shares; (ii) on or before September 30, 1990 (or such earlier date as may be 
irrevocably established by resolution of the board of directors), the board of 
directors of a corporation to which G.S. 55-9-02 was not applicable on July 1, 
1990, (other than a corporation described in G.S. 55-9-05(11)) adopted a bylaw 
stating that the provisions of this Article shall not be applicable to the 
corporation; (i1i) in the case of a corporation to which G.S. 55-9-02 was not 
applicable on July 1, 1990, as the result of adoption by its board of directors 
under G.S. 55-9-05(1) of a bylaw providing that G.S. 55-9-02 not apply to such 
corporation, the board of directors of such corporation shall not have rescinded 
such bylaw on or before September 30, 1990 (or such earlier date as may be 
irrevocably established by resolution of the board of directors); (iv) in the case 
of a corporation (including its predecessors) which becomes a public corpora- 
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tion for the first time after July 1, 1990, such corporation adopts a bylaw 
within 90 days of becoming a public corporation stating that the provisions of 
this Article shall not be applicable to it; (v) in the case of a newly formed 
corporation after April 23, 1987, the initial articles of incorporation of the 
corporation shall provide that the provisions of this Article shall not be 
applicable; or (vi) such business combination was the subject of an existing 
agreement of the corporation on April 23, 1987. Neither the adoption or failure 
to adopt a bylaw of the type set forth in G.S. 55-9-05(ii) or (iv) nor the rescission 
or failure to rescind a bylaw of the type referred to in G.S. 55-9-05(iii) shall 
constitute grounds for any cause of action, at law or in equity, against the 
corporation or any of its directors. (1987, c. 88, s. 1; 1989, c. 265, s. 1; 1989 (Reg. 
Sess., 1990), c. 1024, s. 12.15.) 


Legal Periodicals. — For article, “State Third Generations,” see 23 Wake Forest L. Rev. 
Anti-Takeover Legislation: The Second and _ 77 (1988). 


ARTICLE 9A. 


Control Share Acquisitions. 


§ 55-9A-01. Short title and definitions. 


(a) The provisions of this Article shall be known and may be cited as The 
North Carolina Control Share Acquisition Act. 
(b) In this Article: 

(1) “Beneficial ownership” of shares means the sole or shared ownership of 
any shares or the sole or shared power to vote any shares or to direct 
the exercise of voting power of any shares, whether such ownership or 
power is direct or indirect or through any contract, arrangement, 
understanding, relationship or otherwise, and includes shares bene- 
ficially owned by any person acting in concert with such beneficial 
owner pursuant to any contract, arrangement, understanding, rela- 
tionship or otherwise. Notwithstanding the foregoing, beneficial own- 
ership does not include shares acquired in the ordinary course of 
business for the benefit of others in good faith and not for the purpose 
of circumventing this Article, unless the acquiror of such shares may 
exercise or direct the exercise of voting of such shares without 
instruction from others. 

(2) “Control shares” means shares of a covered corporation that when 
added to all other shares of the corporation beneficially owned by a 
person would entitle (except for this Article) that person to voting 
power in the election of directors that is equal to or greater than any 
of the following levels of voting power: 

a. One-fifth of all voting power. 
b. One-third of all voting power. 
c. A majority of all voting power. 

(3) “Control share acquisition” means the acquisition by any person of 
beneficial ownership of control shares, except that the acquisition of 
beneficial ownership of any shares of a covered corporation does not 
constitute a control share acquisition if the acquisition is consum- 
mated in any of the following circumstances: 

a. Before April 30, 1987. | 
b. Pursuant to a contract existing before April 30, 1987, with either: 
(i) The covered corporation; or 
(ii) A seller of such shares who owned such shares before April 
30, 1987. 
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c. Pursuant to the laws of descent and distribution. 
d. Pursuant to the satisfaction of a pledge or other security interest 
created in good faith and not for the purpose of circumventing 


this Article. 


e. Pursuant to a merger or share exchange effected in compliance 
with applicable law, but only if pursuant to an agreement of 
merger or share exchange to which the covered corporation is a 


party. 

f. Pursuant to the sale of such shares by the covered corporation or its 
parent or subsidiary corporation. 

g. Pursuant to a written agreement to which the covered corporation 
is a party that permits the purchasers of shares from the covered 
corporation or its parent or subsidiary corporation also to pur- 
chase in any manner within 90 days before or after the purchase 
from the covered corporation or its parent or subsidiary up to the 
same aggregate number of shares as were sold by the covered 
corporation or its parent or subsidiary corporation. 

h. By an employee benefit plan established by the covered corpora- 


tion. 


i. Before the corporation became a covered corporation. 

For purposes of this definition, shares acquired within any consecu- 
tive 90-day period or shares acquired pursuant to a plan to make a 
control share acquisition are considered to have been acquired in the 


same acquisition. 


(4) “Interested shares” means the shares of a covered corporation benefi- 
cially owned by any of the following persons: 
a. Any person who has acquired or proposes to acquire control shares 
in a control share acquisition. 
b. Any officer of the covered corporation. 
c. Any employee of the covered corporation who is also a director of 


the corporation. 


(5) “Covered corporation” means a corporation that: 
a. Is incorporated under the laws of North Carolina and has substan- 
tial assets within North Carolina; 
b. Has a class of shares registered under Section 12 of the Securities 


Exchange Act of 1934; 


c. Has its principal place of business or principal office within North 


Carolina; and 
d. Has either: 


(i) More than ten percent (10%) of its shareholders resident in 


North Carolina; or 


Gi) More than ten percent (10%) of its shares owned by North 


Carolina residents. 


(6) The residence of a shareholder is presumed to be the address appear- 
ing in the records of the corporation. 

(7) For purposes of calculating the percentages or numbers described in 
subsection (b)(5) of this section, any shares held in trust or by a 
nominee shall be deemed to be held by the beneficiaries of such trust 
or by the beneficiaries of such shares held by such nominee. (1987, c. 
182, s. 1; 1989, c. 200, s. 1; c. 265, s. 1; 1989 (Reg. Sess., 1990), c. 1024, 


sPi2 16.) 


Editor’s Note. — Article 9A, as set out in 
Session Laws 1989, c. 265, is essentially former 
Article 7A of Chapter 55, as enacted by Session 
Laws 1987, c. 182, s. 1, and c. 773, s. 12, and 
amended by Session Laws 1989, c. 200. This 


article is not in the Revised Model Business 
Corporation Act, and there are no Official Com- 
ments or North Carolina Comments thereto. 
The present Article 9A, as set out in Session 
Laws 1989, c. 265, differs from former Article 
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7A in three main respects. First, the term 
“issuing public corporation” was changed to 
“covered corporation.” Second, former § 55-98, 
dealing with the effect of former Article 7A on 
former Article 7, was deleted. Third, § 55-9A-08 
was added. In addition, minor amendments to 
conform new Article 9A to the rest of new 
Chapter 55 were made throughout the Article. 

Legal Periodicals. — For note, “The Con- 
stitutionality of the North Carolina Control 
Share Acquisition Act,” see 66 N.C.L. Rev. 1123 
(1988). 

For article, “Tender Offer Regulation: The 
Need for Reform,” see 23 Wake Forest L. Rev. 1 
(1988). 

For article, “Multiservice Securities Firms: 
Coping with Conflicts in a Tender Offer Con- 
text,” see 23 Wake Forest L. Rev. 41 (1988). 

For article, “State Anti-Takeover Legislation: 


CH. 55. N.C. BUSINESS CORPORATION ACT 


§55-9A-03 


The Second and Third Generations,” see 23 
Wake Forest L. Rev. 77 (1988). 

For article, “Government Regulation of Busi- 
ness: Golden Parachutes Revisited,” see 23 
Wake Forest L. Rev. 121 (1988). 

For comment, “The Duty to Disclose v. The 
Duty Not to Mislead During Merger Negotia- 
tions,” see 23 Wake Forest L. Rev. 143 (1988). 

For comment, “Fiduciary Duties of Directors: 
How Far Do They Go?,” see 23 Wake Forest L. 
Rey. 163 (1988). 

For article, “Should Corporate Statutes Pro- 
viding Special Protection for Directors Be Lim- 
ited to Publicly Traded Corporations?,” see 24 
Wake Forest L. Rev. 79 (1989). 

For article, “The Creation of North Carolina’s 
Limited Liability Corporation Act,” see 32 Wake 
Forest L. Rev. 179 (1997). 


§ 55-9A-02. Acquiring person statement. 


Any person who has made a control share acquisition or who has made a 
bona fide written offer to make a control share acquisition may at the person’s 
election deliver an acquiring person statement to the covered corporation at 
the covered corporation’s principal office. The acquiring person statement must 
set forth all of the following: 

(1) The identity of the acquiring person and each other beneficial owner of 
shares that are beneficially owned by the acquiring person. 

(2) Astatement that the acquiring person statement is given pursuant to 
this Article. 

(3) The number of shares of the covered corporation beneficially owned by 
the acquiring person and each other beneficial owner named under 
subdivision (1) of this section. 

(4) The level of voting power above which the control share acquisition 
falls or would, if consummated, fall. 

(5) If the control share acquisition has not taken place: 

a. A description in reasonable detail of the terms of the proposed 
control share acquisition; and 

b. Representations of the acquiring person, together with a statement 
in reasonable detail of the facts upon which they are based, that 
the proposed control share acquisition, if consummated, will not 
be contrary to law, and that the acquiring person has the financial 
capacity to make the proposed control share acquisition. (1987, c. 
12. sv EALO8O ec) 200 ss8.)h5 69265, S41.) 


§ 55-9A-03. Meeting of shareholders. 


(a) If the acquiring person so requests at the time of delivery of an acquiring 
person statement and gives an undertaking to pay the covered corporation’s 
expenses of a special meeting, within 10 days after delivery of such request the 
directors of the covered corporation shall call a special meeting of shareholders 
of the covered corporation for the purpose of considering the voting rights to be 
accorded the control shares acquired or to be acquired in the control share 
acquisition. 

(b) Unless the acquiring person agrees in writing to another date, the 
special meeting of shareholders shall be held within 50 days after the receipt 
by the covered corporation of the request. 
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(c) If no request is made, the voting rights to be accorded the control shares 
acquired in the control share acquisition shall be considered at the next special 
or annual meeting of shareholders. 

(d) If the acquiring person so requests in writing at the time of delivery of 
the acquiring person statement, the special meeting must not be held sooner 
than 30 days after receipt by the covered corporation of the acquiring person 
statement. (1987, c. 182, s. 1; 1989, c. 265, s. 1.) 


§ 55-9A-04. Notice. 


If a special meeting is requested pursuant to G.S. 55-9A-03, notice of the 
special meeting of shareholders shall be given as promptly as reasonably 
practicable by the covered corporation. Notice of any special or annual meeting 
at which the voting rights of control shares are to be considered shall be given 
to all shareholders who are entitled to vote at the meeting and who are 
shareholders of record as of the record date set for the meeting, and to all 
holders of interested shares, and such notice must include or be accompanied 
by each of the following: 

(1) A copy of the acquiring person statement delivered to the covered 
corporation pursuant to this Article. 

(2) A statement by the board of directors of the covered corporation, 
authorized by a majority of its directors, of its position or recommen- 
dation, or that it is taking no position or making no recommendation, 
with respect to granting voting rights to the control shares acquired or 
proposed to be acquired in the control share acquisition. 

(3) If the shareholders would have a right of redemption under G.S. 
55-9A-06, a statement, displayed with reasonable prominence, de- 
scribing such right and advising the shareholders that it will be 
available only to those who give the written notice required by G.S. 
55-9A-06(b). (1987, c. 182, s. 1; 1989, c. 200, s. 1; c. 265, s. 1.) 


§ 55-9A-05. Voting rights. 


(a) Control shares acquired in a control share acquisition shall not have 
voting rights unless such rights are granted by resolution adopted by the 
shareholders of the covered corporation. 

(b) To be approved under this section, the resolution must be adopted by the 
affirmative vote of the holders of at least a majority of all the outstanding 
shares of the covered corporation (not including interested shares) entitled to 
vote for the election of directors; provided that if applicable law or an articles 
of incorporation or bylaw provision adopted by the shareholders before the 
occurrence of the control share acquisition that is the subject of the vote 
prescribes voting by separate classes of shares, the resolution must also be 
adopted by the affirmative vote of the holders of at least a majority of each such 
class (but excluding in any such case all interested shares); and provided 
further that if applicable law or an articles of incorporation or bylaw provision 
adopted by the shareholders before the occurrence of the control share 
acquisition that is the subject of the vote prescribes voting by shares that 
would not otherwise be entitled to vote, such shares shall be treated solely for 
purposes of this section as shares entitled to vote for directors (but excluding 
in any such case all interested shares). (1987, c. 182, s. 1; 1989, c. 265, s. 1.) 


§ 55-9A-06. Right of redemption by shareholders. 


(a) Unless otherwise provided in the articles of incorporation or a bylaw of 
the covered corporation adopted by the shareholders before a control share 


1087 


$55-9A-07 CH. 55. N.C. BUSINESS CORPORATION ACT §55-9A-09 


acquisition has occurred and subject to G.S. 55-6-40, if control shares acquired 
in a control share acquisition are accorded voting rights and the holders of the 
control shares have a majority of all voting power for the election of directors, 
all shareholders of the covered corporation (other than holders of control 
shares) have rights as prescribed in this section to have their shares redeemed 
by the corporation at the fair value of those shares as of the day prior to the 
date on which the vote was taken under G.S. 55-9A-05. 

(b) If the notice of meeting at which voting rights are accorded to control 
shares contains the statement required by G.S. 55-9A-04(3), a shareholder will 
not have any right of redemption under this section unless he gives to the 
corporation, prior to or at the meeting of shareholders at which the voting 
rights to be accorded to control shares are considered, written notice that if 
voting rights are accorded to such shares he may ask for the redemption of his 
shares hereunder. 

(c) As soon as practicable after control shares held by persons having a 
majority of all voting power for the election of directors have been accorded 
voting rights, the board of directors shall cause a notice to be sent to all 
shareholders of the corporation advising them of the facts and that if they gave 
the notice required by subsection (b) of this section they may have rights to 
have their shares redeemed at the fair value of those shares pursuant to this 
section. 

(d) Within 30 days after the date on which a shareholder receives such 
notice, such shareholder may make written demand on the corporation for 
payment of the fair value of his shares, and after such demand, if such 
shareholder has complied with the notice requirement in subsection (b) of this 
section, the corporation shall redeem his shares at their fair value within 30 
days after the date on which the corporation receives such shareholder’s 
written demand for payment. 

(e) As used in this section, “fair value” means a value not less than the 
highest price paid per share by the acquiring person in the control share 
acquisition. (1987,;:c..182,.s..1; 1989, c. 200,.s..1; ¢: 265, s..1.) 


§ 55-9A-07. Severability. 


If any provision or clause of this Article or application thereof to any person 
or circumstance is held invalid, such invalidity shall not affect other provisions 
or applications of this Article that can be given effect without the invalid 
provision or application, and to this end the provisions of this Article are 
declared to be severable. (1987, c. 182, s. 1; 1989, c. 265, s. 1.) 


§ 55-9A-08. Construction. 


The provisions of this Article shall apply notwithstanding any provisions of 
Article 7 of this Chapter and in the event of any conflict between this Article 
and Article 7, the provisions of this Article shall control. (1989, c. 265, s. 1.) 


§ 55-9A-09. Exemptions. 


The provisions of this Article shall not be applicable to any corporation if, on 
or before September 30, 1990, or such earlier date as may be irrevocably 
established by resolution of the board of directors, or at any time before the 
corporation becomes, or after it ceases to be, a covered corporation, the board 
of directors adopts a bylaw stating that the provisions of this Article shall not 
be applicable to the corporation; or, in the case of a corporation formed after 
August 12, 1987, its initial articles of incorporation provide that this Article 
shall not be applicable to the corporation. Neither adoption nor failure to adopt 
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such a bylaw or provision shall constitute grounds for any cause of action 
against the corporation, or any officer or director of the corporation. (1987, c. 
TTT Bre 19896-2008: 8P1C"265,"s. 1:9 


ARTICLE 10. 


Amendment of Articles of Incorporation and Bylaws. 
Part 1. Amendment of Articles of Incorporation. 


§ 55-10-01. Authority to amend. 


(a) Acorporation may amend its articles of incorporation at any time to add 
or change a provision that is required or permitted in the articles of incorpo- 
ration or to delete a provision not required in the articles of incorporation. 
Whether a provision is required or permitted in the articles of incorporation is 
determined as of the effective date of the amendment. 

(b) A shareholder of the corporation does not have a vested property right 
resulting from any provision in the articles of incorporation, including provi- 
sions relating to management, control, capital structure, dividend entitlement, 
or purpose or duration of the corporation. (1901, c. 2, ss. 29, 30, 37; 1903, c. 510; 
Rey.,:$s.011//5, 1178;.C.S.,.8. LIdil;.1927,.c:.142: G.S..s, 65-3.1.1955, c... 1371, s. 
1351959;.c:, 1316, s..29; 1989, ¢..265, s. 1.) 


OFFICIAL COMMENT 


Section 10.01(a) authorizes a corporation to 
amend its articles of inccrporation by adding a 
new provision to its articles of incorporation, 
modifying an existing provision, or deleting a 
provision in its entirety. The sole test for the 
validity of an amendment is whether the pro- 
vision could lawfully have been included in (or 
in the case of a deletion, omitted from) the 
original articles of incorporation as of the effec- 
tive date of the amendment. 

The power of amendment must be exercised 
pursuant to the procedures set forth in the rest 
of this chapter, which require significant 
amendments to be approved either by a major- 
ity of the votes cast on the proposed amend- 
ment or by a majority of all of the votes eligible 
to be cast on the proposed amendment (section 
10.03). This majority vote requirement is sup- 
plemented by section 10.04, which establishes a 
right of voting by voting group on amendments 
that directly affect a single class or series of 
shares, and by section 7.27, which treats 
amendments that change the voting require- 
ments for future amendments. 

Section 10.01(b) restates explicitly the policy 
embodied in earlier versions of the Model Act 
and in all modern state corporation statutes, 
that a shareholder “does not have a vested 
property right” in any provision of the articles 
of incorporation. Corporations and their share- 
holders are also subject to amendments of the 
governing statute by the state under section 
1.02. 


Section 10.01(b) should be construed liberally 
and without qualification or restriction to 
achieve the fundamental purpose of this chap- 
ter of permitting corporate adjustment and 
change by majority vote. Section 10.01(b) re- 
jects decisions by a few courts that have applied 
a “vested rights” or “property right” doctrine to 
restrict or invalidate amendments to articles of 
incorporation because they modified particular 
rights conferred on shareholders by the original 
articles of incorporation. These holdings are 
rejected because their effect often is to create a 
tyranny of the minority: the individual consent 
of each shareholder becomes necessary to adopt 
any important change, and each shareholder, 
no matter how small his holding, can prevent 
the change. 

Section 10.01(b) does not change in any way 
the purpose of similar provisions in earlier 
versions of the Model Act, which included, 
along with general language similar to section 
10.01(b), a long list of specific permissible 
amendments. This list was designed to elimi- 
nate the last possible vestige of the “vested 
rights” theory by expressly referring to and 
validating all types of amendments to which a 
vested rights challenge could be made. Section 
10.01(b) omits this “laundry list” of permissible 
amendments as prolix and unnecessary to 
carry out the policies of the section. Examples 
of amendments that may be made under sec- 
tion 10.01 include: 
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(1) Amendments to eliminate a narrow or lim- 
ited purpose clause (thereby authorizing the 
corporation to engage in any lawful business) 
or a limited duration clause (thereby autho- 
rizing the corporation to have perpetual du- 
ration). 

(2) Amendments increasing or decreasing the 
number of shares a corporation is authorized 
to issue. 

(3) Amendments exchanging, classifying, re- 
classifying, or cancelling any part of a corpo- 
ration’s shares, whether or not previously 
issued. , 

(4) Amendments limiting or cancelling the 
right of holders of a class of shares to receive 
dividends, whether or not the dividends or 
rights to receive the dividends had accumu- 
lated or accrued in the past. 

(5) Amendments creating new classes of 
shares whether superior or inferior to shares 
already outstanding, or changing the desig- 
nations of shares, or the preferences, limita- 
tions, or rights of classes of shares, whether 
or not previously issued. 

(6) Amendments dividing a class of shares into 
series and authorizing the directors to fix the 
relative rights and preferences of a class or 
series. 

(7) Amendments changing the voting rights of 
outstanding shares, including elimination of 
the power to vote cumulatively or assigning 
multiple or fractional votes per share, or 
denying the power to vote entirely to classes 
of shares, whether or not previously issued. 
This listing is partial and illustrative only. 
A provision in the articles of incorporation is 

subject to amendment under section 10.01 even 

though the provision is described, referred to, 
or stated in a share certificate, information 
statement, or other document issued by the 
corporation that reflects provisions of the arti- 
cles of incorporation. The only exception to this 

unlimited power of amendment is section 6.27, 

which provides that share transfer restrictions 

may not be imposed by amendment on shares 
that were previously issued without the con- 
sent of the holder. 

Section 10.01 relates only to amendments to 
articles of incorporation. It does not relate to 
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the impairment of obligations of a corporation 
to its shareholders based upon contracts inde- 
pendent of the articles of incorporation. An 
amendment permitted by this section may con- 
stitute a breach of such a contract or of a 
contract between the shareholders themselves. 
A shareholder with contractual rights (or who 
otherwise is concerned about possible onerous 
amendments) may obtain complete protection 
against these amendments only by establishing 
procedures in the articles of incorporation or 
bylaws that limit the power of amendment 
without his consent. In appropriate cases, a 
shareholder may be able to enjoin an amend- 
ment that constitutes a breach of a contract. 

Minority shareholders are protected from the 
power of the majority to impose onerous or 
objectionable amendments by two basic de- 
vices: the right to vote on amendments by 
separate voting groups (section 10.04) and the 
right to dissent under chapter 13. In addition, 
courts have held that a decision by majority 
shareholders to exercise the powers granted by 
this section in a way that is arguably detrimen- 
tal or unfair to minority interests may be ex- 
amined by a court under its inherent equity 
power to review transactions for good faith and 
fair dealing. McNulty v. W. & J. Sloane, 184 
Misc. 835, 54 N.Y.S.2d 253 (Sup. Ct. 1945); 
Kamena v. Janssen Dairy Corp., 133 N.J.Eq. 
214, 31 A.2d 200, 203 (1943), aff'd, 184 N.J.Eq. 
359, 35 A.2d 894 (1944) (where the court stated 
that it “is more a question of fair dealing 
between the strong and the weak than it is a 
question of percentages or proportions of the 
votes favoring the plan”). See also Teschner v. 
Chicago Title & Trust Co., 59 IIll.2d 452, 322 
N.E.2d 54, 57 (1974), where the court, in up- 
holding a transaction that had a reasonable 
business purpose, relied partially on the fact 
that there was “no claim of fraud or deceptive 
conduct . . . [or] that the exchange offer was 
unfair or that the price later offered for the 
shares was inadequate.” 

Because of the broad power of amendment 
contained in this section, it is unnecessary and 
undesirable to make any reference to, or re- 
serve, an express power to amend in articles of 
incorporation. 


NORTH CAROLINA COMMENTARY 


This section broadly authorizes a corporation 
to amend its articles of incorporation to include 
any provision required or permitted in the 


Legal Periodicals. — For note on unani- 
mous approval of corporate bylaws and creation 
of shareholder agreements, see 1 Campbell L. 
Rey. 153 (1979). 


articles of incorporation. Former G.S. 55-99 
contained a “laundry list” of permissive amend- 
ments. 


For article, “Using Alternative Dispute Res- 
olution Techniques To Settle Conflicts Among 
Shareholders Of Closely Held Corporations,” 
see 22 Wake Forest L. Rev. 105 (1987). 
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For article, “The Creation of North Carolina’s 
Limited Liability Corporation Act,” see 32 Wake 
Forest L. Rev. 179 (1997). 
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For article on the evolution of corporate com- 
bination law, see 78 N.C.L. Rev. 687 (1998). 


CASE NOTES 


Editor’s Note. — The cases below were de- 
cided under prior law. 

Amendment Operates Prospectively. — 
Whether the law itself makes an amendment, 
or confers the power of amendment on the 
corporation, the amendment will not be con- 
strued to operate retrospectively to the detri- 
ment of rights already vested under the old 
charter. Patterson v. Durham Hosiery Mills, 
214 N.C. 806, 200 S.E. 906 (1939). 

A charter amendment requiring consent of 
three fourths in interest of the preferred stock- 
holders to the issuing of bonds or securities of 
prior or equal rank is prospective in effect, and 
does not constitute a waiver of the right to the 


declaration of accrued, accumulated dividends, 
when earned, by permitting the interposing of 
new preferred stock by agreement of three 
fourths of the preferred stockholders, nor does 
legislative authority to amend the charter ex- 
tend to authority to defeat the vested right to 
the declaration of such dividends by amend- 
ment of the charter. Patterson v. Durham Ho- 
siery Mills, 214 N.C. 806, 200 S.E. 906 (1989). 

Subscriber Released by Fundamental 
Change. — Any fundamental change in the 
charter of a corporation relieves a nonassenting 
subscriber from liability upon his stock. First 
Natl Bank v. City of Charlotte, 85 N.C. 433 
(1881). 


§ 55-10-02. Amendment by board of directors. 


Unless the articles of incorporation provide otherwise, a corporation’s board 
of directors may adopt one or more amendments to the corporation’s articles of 
incorporation without shareholder action: 

(1) Reserved for future codification purposes; 

(2) To delete the names and addresses of the initial directors; 

(3) To delete the name and address of the initial registered agent or 
registered office, if a statement of change is on file with the Secretary 


of State; 


(4) To change each issued and unissued authorized share of an outstand- 


ing class into a greater number of whole shares if the corporation has 
only shares of that class outstanding; 

(5) To change the corporate name by substituting the word “corporation”, 
“incorporated”, “company”, “limited”, or the abbreviation “corp.”, 
“inc.”, “co.”, or “Itd.”, for a similar word or abbreviation in the name, or 
by adding, deleting, or changing a geographical attribution for the 
name; or 

(6) To make any other change expressly permitted by this act to be made 
without shareholder action. (1893, c. 380; 1899, c. 618; 1901, c. 2, ss. 
285: 29,30, 3:75, L903,:¢:.510;.Rey,, ss. LL 7454.7 de 1 17821@ Sey S8irb 130, 
11345.1925, co 118;-ss.0i2a;,192'%).c5.14294 931.04 243.) ss,.45.)) 1933, 
eA AOO SS. 183094 bs.029 7.) Se-psGa ony 65.0230) 58-345) 1959, (e454. e 
19 sssudlyeZl9ooyeel 37d..s2 1: 6959.6 dhdLG.ish2o> 1973 ..0c..469..5..a0s 
1989, c: 265, 8/1.) 


OFFICIAL COMMENT 


The amendments described in clauses (1) 
through (6) are so routine and “housekeeping” 
in nature as not to require action by sharehold- 
ers. None affects substantive rights in any 
meaningful way. For example, section 10.02(1) 
authorizes amendments by the board of direc- 
tors to extend the duration of a corporation that 
was formed at a time when limited duration 


was required by law. The extension normally 
will be in the form of an amendment to delete 
all reference to the duration of the corporation, 
which automatically makes the duration per- 
petual. See section 3.02. Similarly, sections 
10.02(2) and (3) authorize the board of directors 
to delete the names of initial directors, or the 
name and address of the initial registered 
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agent and registered office, set forth in the 
original articles if that information is obsolete. 
Section 10.02(4) authorizes the board of direc- 
tors to change each issued and unissued share 
of an outstanding class of shares into a greater 
number of whole shares if the corporation has 
only that class of shares outstanding. All shares 
of the class being changed must be treated 
identically under this clause. Section 10.02(5) 
authorizes minor name changes without share- 
holder approval. 

Section 10.02(6) recognizes that other sec- 
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tions of the Model Act expressly permit other 
amendments to be made by the board of direc- 
tors without prior shareholder approval. Exam- 
ples of these include section 6.02 (creation of 
series of shares pursuant to authority already 
granted in the articles) and section 6.31 (can- 
cellation of reacquired shares if the articles 
provide they are not to be reissued). 

Amendments provided for in this section may 
be included in restated articles of incorporation 
under section 10.07 or in articles of merger 
under chapter 11. 


NORTH CAROLINA COMMENTARY 


This section authorizes the board of directors 
to adopt certain “housekeeping” amendments to 
the articles of incorporation without share- 
holder action. Under former G.S. 55-100(b), 
shareholder action was required for all amend- 
ments after the initial issuance of shares. Sub- 


division 10.02(1) of the Model Act, relating to 
an amendment to extend the duration of a 
corporation if it was incorporated at a time 
when limited duration was required by law, 
was omitted, because limited duration has not 
been required by North Carolina law. 


§ 55-10-03. Amendment by board of directors and share- 


holders. 


(a) Acorporation’s board of directors may propose one or more amendments 
to the articles of incorporation for submission to the shareholders. 
(b) For the amendment to be adopted: 

(1) The board of directors must recommend the amendment to the 
shareholders unless the board of directors determines that because of 
conflict of interest or other special circumstances it should make no 
recommendation, in which event the board of directors must commu- 
nicate the basis for its lack of a recommendation to the shareholders 


with the amendment; and 


(2) The shareholders entitled to vote on the amendment must approve the 
amendment as provided in subsection (e). 


(c) The board of directors may condition its submission of the proposed 
amendment on any basis. 

(d) The corporation shall notify each shareholder entitled to vote of the 
proposed shareholders’ meeting in accordance with G.S. 55-7-05. The notice of 
meeting must state that the purpose, or one of the purposes, of the meeting is 
to consider the proposed amendment and contain or be accompanied by a copy 
or summary of the amendment. 

(e) Unless this Chapter, the articles of incorporation, a bylaw adopted by the 
shareholders, or the board of directors (acting pursuant to subsection (c)) 
require a greater vote or a vote by voting groups, the amendment to be adopted 
must be approved by: 

(1) A majority of the votes entitled to be cast on the amendment by any 
voting group with respect to which the amendment would create 
dissenters’ rights; and 

(2) The votes required by G.S. 55-7-25 and G.S. 55-7-26 by every other 
voting group entitled to vote on the amendment. (1893, c. 380; 1899, 
c. 618; 1901; c. 2, ss. 28, 29, 30, 37; 1903, c. 510; Rev., ss. 1174, 1175, 
Wie Co, se. lou. Liol, 194). wl low eeraks a oa Gas tok. 
DADs Boa Atal OO Ope C ue LOW SS: hain VOC. St OIL SS. aU, 
DSc ld. Coun Conl lL owiss, 1 Keon Cabs (heed LODO CLL. S. 
25; 1973, c. 469, s. 30; 1989, c. 265, s. 1; 1991, c. 645, s. 8.) 
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OFFICIAL COMMENT 


Significant amendments to articles of incorpo- 
ration must be approved by the shareholders 
after being proposed by the board of directors. 
When proposing an amendment, the board of 
directors must make a recommendation to the 
shareholders that the amendment be approved, 
unless it determines that because of conflict of 
interest or other special circumstances it 
should make no recommendation. If the board 
of directors so determines, it must describe the 
conflict or circumstance, and communicate the 
basis for its determination, when presenting 
the proposed amendment to the shareholders. 
Section 10.03(c) codifies existing practice by 
expressly permitting the board of directors to 
submit an amendment to the shareholders on a 
conditional basis. This power of the board of 
directors does not alter the balance of power 
between the board of directors and sharehold- 
ers since the board of directors may always 
withhold its approval entirely and not submit 
an amendment. Examples of conditions com- 
monly imposed are that the amendment not be 
approved unless (1) a favorable vote by a spec- 
ified proportion (larger than ordinarily re- 
quired) of the shareholders is obtained, (2) no 
more than a specified fraction of the sharehold- 
ers file written dissents, or (3) a class or series 
of shares must approve the amendment as a 
separate voting group. These conditions may be 
used, for example, to discourage unwise deple- 
tion of corporate assets by the adoption of the 
amendment. The board of directors is not lim- 
ited to conditions of these types, however, and 
may condition the submission on any basis. 


The vote of shareholders needed to approve 
an amendment depends in part on the voting 
groups entitled to vote separately on the 
amendment and in part on whether any of 
those voting groups would be entitled to dis- 
senters’ rights if the amendment were adopted. 
See section 10.04. However, section 10.03(e) 
itself establishes a dual requirement for ap- 
proval by shareholders of each voting group 
depending on the nature of the amendment: 
under section 7.25 and 7.26 a majority of the 
votes cast affirmatively and negatively on the 
amendment at a meeting at which a quorum is 
present is necessary to approve most amend- 
ments; but if the amendment would give rise to 
dissenters’ rights under chapter 13, section 
10.03(e) requires that it be approved by a 
majority of the votes of the outstanding shares 
of each voting group that will have dissenters’ 
rights if the amendment were adopted, and by 
the vote required by sections 7.25 and 7.26 by 
other voting groups that are entitled to vote on 
the amendment. This increased voting require- 
ment reflects the importance of these proposals. 
Of course,the articles of incorporation may 
specify a greater quorum or voting requirement 
for a voting group to approve an amendment of 
any type. See section 7.27. 

The articles of incorporation or the board of 
directors may require that a proposed amend- 
ment be approved by a class or series of shares 
voting as a separate voting group; such a re- 
quirement may only be in addition to that 
otherwise required by section 10.04 of this Act. 


NORTH CAROLINA COMMENTARY 


This section continues the usual procedure 
under former G.S. 55-100(b) for adoption of 
amendments to the articles of incorporation by 
action of the board of directors and then by the 
shareholders. It adds two new features. First, 
the board of directors must recommend the 
amendment to the shareholders, unless it de- 
termines that, because of conflict of interest or 
other special circumstances, it should make no 
recommendation and communicates the basis 
for its lack of a recommendation to the share- 
holders. Second, the section specifically autho- 
rizes the board of directors to condition its 
submission of a proposed amendment “on any 
basis.” 

This section omits the Model Act’s require- 
ment that notice of the meeting at which the 


proposed amendment will be considered and of 
the proposed amendment itself be given to all 
shareholders of the corporation whether or not 
entitled to vote on the proposed amendment. 
Accordingly, the section continues the proce- 
dure under former G.S. 55-100(b)(2) of giving 
notice only to those shareholders entitled to 
vote on the proposed amendment. 

Under former G.S. 55-100(b)(1), an amend- 
ment to the articles of incorporation could be 
initiated by shareholders entitled to call a 
shareholders’ meeting. There is no similar pro- 
cedure in this Act. 

A clarifying stylistic change was made to the 
Model Act’s language in subsection (b) of this 
section. 
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Legal Periodicals. — For article on the 

evolution of corporate combination law, see 78 

N.C.L. Rev. 687 (1998). 


§ 55-10-04. Voting on amendments by voting groups. 


(a) The holders of the outstanding shares of a class are entitled to vote as a 
separate voting group (if shareholder voting is otherwise required by this 
Chapter) on a proposed amendment if the amendment would: 

(1) ieee or decrease the aggregate number of authorized shares of the 
class; 

(2) Effect an exchange or reclassification of all or part of the shares of the 
class into shares of another class; 

(3) Effect an exchange or reclassification, or create the right of exchange, 
of all or part of the shares of another class into shares of the class; 

(4) Change the designation, rights, preferences, or limitations of all or 
part of the shares of the class; 

(5) Change the shares of all or part of the class into a different number of 
shares of the same class; 

(6) Create a new class of shares having rights or preferences with respect 
to distributions or to dissolution that are prior, superior, or substan- 
tially equal to the shares of the class; 

(7) Increase the rights, preferences, or number of authorized shares of any 
class that, after giving effect to the amendment, have rights or 
preferences with respect to distributions or to dissolution that are 
prior, superior, or substantially equal to the shares of the class; 

(8) Limit or deny an existing preemptive right of all or part of the shares 
of the class; 

(9) Cancel or otherwise affect rights to distributions or dividends that 
have accumulated but not yet been declared on all or part of the 
shares of the class; or 

(10) Change the corporation into a nonprofit corporation or a cooperative 
organization. 

(b) Ifa proposed amendment would affect a series of a class of shares in one 
or more of the ways described in subsection (a), the shares of that series are 
entitled to vote as a separate voting group on the proposed amendment. 

(c) If a proposed amendment that entitles two or more series of shares to 
vote as separate voting groups under this section would affect those two or 
more series in the same or a substantially similar way, the shares of all the 
series so affected must vote together as a single voting group on the proposed 
amendment. 

(d) Aclass or series of shares is entitled to the voting rights granted by this 
section although the articles of incorporation provide that the shares are 
nonvoting shares. (1955, c. 1371, s. 1; 1959, c. 13816, ss. 30, 31; 1969, c. 751, s. 
36; 1989, c. 265, s. 1.) 


OFFICIAL COMMENT 


A class or series of shares is generally entitled 
to vote separately as a voting group on any 
amendment that affects the class or series in 
the manner described in subdivisions (1) 
through (9) of section 10.04(a). Shares are en- 
titled to vote as separate voting groups under 
this section even though they are designated as 
nonvoting shares in the articles of incorpora- 
tion, or the articles of incorporation purport to 


deny them entirely the right to vote on the 
proposal in question, or purport to allow other 
classes or series of shares to vote as part of the 
same voting group. See section 10.04(d). If an 
amendment would create dissenters’ rights 
with respect to any class or series of shares, the 
amendment must be approved by each voting 
group that would have dissenters’ rights by a 
majority of all votes entitled to be cast on the 
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amendment, and by other voting groups by the 
vote required by sections 7.25 and 7.26. See 
section 10.04(b). All other amendments are 
subject to the voting requirements generally 
applicable to voting groups under sections 7.25 
and 7.26. 

The right to vote by voting groups under 
section 10.04 is applicable only if “shareholder 
voting is otherwise required by this Act.” An 
amendment that does not require shareholder 
approval, such as the creation of a new series of 
shares pursuant to authority reserved in the 
original articles of incorporation (see section 
6.02), does not trigger the right to vote by 
voting groups under this section. 

The right to vote as a separate voting group 
provides a major protection for classes or series 
of shares with preferential rights or classes or 
series of limited or nonvoting shares against 
amendments that are especially burdensome to 
that class. This section, however, does not make 
the right to vote by separate voting group 
dependent on an evaluation of whether the 
amendment is detrimental to the class or se- 
ries: if the amendment is one of those described 
in section 10.04(a), the class or series is auto- 
matically entitled to vote as a separate voting 
group on the amendment. The question 
whether an amendment is detrimental is often 
a question of judgment, and approval by the 
affected class or series is required, irrespective 
of whether the board or other shareholders 
believe it is beneficial or detrimental to the 
affected class or series. 

The nine types of changes that give rise to 
voting by voting groups are essentially the 
same as in earlier versions of the Model Act, 
though their number has been reduced based 
on the conclusion that some of the changes 
listed in earlier versions were subsumed within 
other listed changes. Subsections (b) and (c) 
extend the privilege of voting by separate vot- 
ing group to one or more series of a class of 
shares if the series has unique financial or 
voting provisions and is affected in one or more 
of the ways described in subsection (a). These 
subsections must necessarily be phrased in 
general terms; any significant distinguishing 
feature of a series, which an amendment affects 
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or alters, should trigger the right of voting by 
separate voting group for that series. 

The application of subsections (b) and (c) may 
best be illustrated by an example. Assume 
there is a class of shares with preferential 
rights comprised of three series, each with 
different preferential dividend rights. A pro- 
posed amendment would reduce the rate of 
dividend applicable to the “Series A” shares and 
would change the dividend right of the “Series 
B” shares from a cumulative to a noncumula- 
tive right. The amendment would not affect the 
preferential dividend right of the “Series C” 
shares. Both Series A and B would be entitled to 
vote as separate voting groups on the proposed 
amendment; the holders of the Series C shares, 
not directly affected by the amendment, would 
not be entitled to vote at all unless the shares 
are otherwise voting shares under the articles 
of incorporation, in which case they would not 
vote as a separate voting group but in the 
voting group consisting of all shares with gen- 
eral voting rights under the articles of incorpo- 
ration. If the proposed amendment would re- 
duce the dividend right of Series A and change 
the dividend right of both Series B and C from 
a cumulative to a noncumulative right, the 
holders of Series A would be entitled to vote as 
a single voting group, and the holders of Series 
B and C would be required to vote together as a 
single, separate voting group. 

Sections 7.25 and 7.26 set forth the mechan- 
ics of voting by multiple voting groups. 

Section 10.04(d) makes clear that the limited 
right to vote by separate voting groups pro- 
vided by section 10.04 may not be narrowed or 
eliminated by the articles of incorporation. 
Even if a class or series of shares is described as 
“nonvoting” and the articles purport to make 
that class or series nonvoting “for all purposes,” 
that class or series nevertheless has the limited 
voting right provided by this section. Section 
10.04(d) was included because of the ambiguity 
that would normally arise whenever a class or 
series of nonvoting shares is created; no infer- 
ence of any kind should be drawn from section 
10.04(d) as to whether other, unrelated sections 
of the Model Act may be modified by the provi- 
sions in the articles of incorporation. 


NORTH CAROLINA COMMENTARY 


This section differs from the Model Act in 
providing for class voting in the case of a 
proposed amendment to the articles of incorpo- 
ration that would change the corporation into a 


nonprofit corporation or a cooperative organi- 
zation. With this addition, the instances in 
which class voting is required under the Act are 
the same as under former G.S. 55-101. 


§ 55-10-05. Amendment before issuance of shares. 


If a corporation has not yet issued shares, the board of directors, or if the 
corporation has no directors, a majority of the incorporators may adopt one or 
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more amendments to the corporation’s articles of incorporation. (1893, c. 380; 
1899; 66187190 ly ce 29Ss928297"30787; 19033c. 510; Revacss1174, 117591278, 
Case tou, Trot Lozoe Clee, Ss, Laat Ponte Ca eros Cate Say: 
19353,.c. 100, Ss. 7, 0; L941,-c. 97, 8 5. G.m,,.88. 00-00, 00-01; 1900, C. 045.0. 119, 
ss. 15,25/1955, e137 1, 8:1; 19590. 1316, s. 25;1973,c. 469, $.°30;:1989..c.-265, 


S. 1% 1991,.c, 645,18, :9.4) 


OFFICIAL COMMENT 


Section 10.05 provides that, before any shares 
are issued, amendments may be made by the 
persons empowered to complete the organiza- 
tion of the corporation. Under section 2.04 the 
organizers may, at the option of the corpora- 


tion, be either the incorporators or the initial 
directors named in the articles of incorporation. 
An amendment to the articles made at this 
stage of the formation process should involve a 
minimum of formality. 


NORTH CAROLINA COMMENTARY 


This section continues the procedure under 


former G.S. 55-100(a) by which the board of 


directors and incorporators may amend the 


articles of incorporation before the issuance of 
shares. 


§ 55-10-06. Articles of amendment. 


A corporation amending its articles of incorporation shall deliver to the 
Secretary of State for filing articles of amendment setting forth: 


(1) 


The name of the corporation; 


(2) 
(3) 


(4) 
(5) 


(6) 


The text of each amendment adopted; 

If an amendment provides for an exchange, reclassification, or cancel- 
lation of issued shares, provisions for implementing the amendment if 
not contained in the amendment itself; 

The date of each amendment’s adoption; 

If an amendment was adopted by the incorporators or board of 
directors without shareholder action, a statement to that effect and a 
brief explanation of why shareholder action was not required; 

If an amendment was approved by the shareholders, a statement that 
shareholder approval was obtained as required by this Chapter. 
(1955, c. 1371,.s..1; 1959,.c..1316,.s..32; 1989, c..265, s..1; 1991, c. 645, 
s. 10(a).) 


OFFICIAL COMMENT 


The articles of amendment must set forth both 
the amendment itself and the manner in which 
it was adopted. In the case of an amendment 
approved by shareholder vote (sections 10.03 
and 10.04), the articles must state either the 
total vote in favor and against the proposal or 
the undisputed vote for and a statement that 
this vote was sufficient to adopt the amend- 
ment. The latter tally method is permitted 
because in many situations the precise vote 
may depend on the resolution of protracted 
disputes with respect to proxy votes. The filing 
of the articles of amendment should not be 
dependent on the resolution of every dispute if 
it is certain that a sufficient vote has been 
obtained without considering the disputed 


votes. In most situations, of course, the precise 
vote can be readily determined, and when it can 
the articles should record it. 

Section 10.06(a)(3) requires the articles of 
amendment to contain a statement of the man- 
ner in which an exchange, reclassification, or 
cancellation of issued shares is to be put into 
effect if not set forth in the amendment itself. 
This requirement avoids any possible confusion 
that may arise as to how the amendment is to 
be put into effect and also permits the amend- 
ment itself to be limited to provisions of perma- 
nent applicability, with transitional provisions 
having no long-range effect appearing only in 
the articles of amendment. 
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a change in the amount of stated capital and 
except that no statement is required with re- 
spect to dissenters’ rights. 


This section is essentially the same as former 
G.S. 55-1038, except that no special statement is 
required in the case of an amendment effecting 


§ 55-10-07. Restated articles of incorporation. 


(a) Acorporation’s board of directors may restate its articles of incorporation 
at any time with or without shareholder action. 

(b) The restated articles of incorporation may include one or more amend- 
ments to the articles. If the restated articles of incorporation include an 
amendment requiring shareholder approval, it must be adopted as provided in 
G.S. 55-10-03. The restated articles of incorporation may include a statement 
of the address of the current registered office and the name of the current 
registered agent of the corporation, and no other. 

(c) If the board of directors submits restated articles of incorporation for 
shareholder action, the corporation shall notify each shareholder entitled to 
vote, of the proposed shareholders’ meeting in accordance with G.S. 55-7-05. 
The notice must also (i) state that the purpose, or one of the purposes, of the 
meeting is to consider the proposed restated articles of incorporation, (ii) 
contain or be accompanied by a copy of the proposed restated articles of 
incorporation, and (iii) identify any amendment or other change they would 
make in the articles. 

(d) A corporation restating its articles of incorporation shall deliver to the 


Secretary of State for filing articles of restatement which shall: 
(1) Set forth the name of the corporation; 
(2) Attach as an exhibit thereto the text of the restated articles of 


incorporation; 


(3) State whether the restated articles of incorporation contain an amend- 
ment to the articles requiring shareholder approval and, if they do 
not, that the board of directors adopted the restated articles of 


incorporation; and 


(4) If the restated articles of incorporation contain an amendment to the 
articles requiring shareholder approval, state that shareholder ap- 
proval was obtained as required by this Chapter. 

(e) Duly adopted restated articles of incorporation supersede the original 
articles of incorporation and all amendments to them. 

(f) The Secretary of State may certify restated articles of incorporation, as 
the articles of incorporation currently in effect, without including the other 
information required by subsection (d). (1955, c. 1871, s. 1; 1989, c. 265, s. 1; 


1991, c. 645, ss. 11, 18.) 


OFFICIAL COMMENT 


Restated articles of incorporation serve the 
useful purpose of permitting articles of incorpo- 
ration that have been amended from time to 
time to be consolidated into a single document. 
Such a restatement may also eliminate “histor- 
ical” or obsolete provisions that have no present 
relevance. 

A restatement of articles of incorporation 
that does not involve any substantive change in 
the articles (or that makes only amendments 
that may be made by the board of directors 
without shareholder approval) may be ap- 
proved by the board of directors alone. In order 


to increase the reliability of restated articles as 
the definitive governing document of the corpo- 
ration, section 10.07 authorizes the restated 
articles of incorporation to be submitted to the 
shareholders for approval in the same manner 
as amendments to the articles. If duly submit- 
ted to the shareholders, substantive variation 
between the original articles of incorporation, 
as amended, and the restated articles becomes 
academic if the shareholders’ vote is the appro- 
priate one required to amend the articles to the 
extent of the. inconsistency. 


Substantive amendments may also be 
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adopted as part of a restatement. If substantive 
amendments are proposed, the same procedure 
must be followed as for the adoption of amend- 
ments under sections 10.02, 10.03, or 10.05. 

If restated articles are submitted to the 
shareholders, the notice of meeting should 
identify changes in the articles that may rea- 
sonably be viewed as more than mere changes 
of form. 
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Section 10.07(e) makes it clear that the re- 
stated articles of incorporation supersede the 
original articles of incorporation and all 
amendments to them, and section 10.07(f) per- 
mits the secretary of state to certify the restate- 
ment uncluttered by the information set forth 
in subsection (e). 


NORTH CAROLINA COMMENTARY 


This section is in substance the same as 
former G.S. 55-105. The procedure for simulta- 
neously amending and restating the articles of 
incorporation was clarified. The Model Act uses 
two terms in its comparable section, “restated 
articles of incorporation” and “restatement,” to 


refer to the same document. Because the draft- 
ers concluded that the use of both could be 
confusing, they decided to use a single term, 
“restated articles of incorporation,” and made 
other conforming and stylistic changes in sub- 
sections (c), (d), and (f). 


§ 55-10-08: Reserved for future codification purposes. 


NORTH CAROLINA COMMENTARY 


Section 10.08 of the Model Act has been 
omitted and is replaced by G.S. 55-14A-01. 


§ 55-10-09. Effect of amendment. 


An amendment to articles of incorporation does not affect a cause of action 
existing against or in favor of the corporation, a proceeding to which the 
corporation is a party, or the existing rights of persons other than shareholders 
of the corporation. An amendment changing a corporation’s name does not 
abate a proceeding brought by or against the corporation in its former name. 
(1955,/¢.°13871)'s) 1s) 1989) 62265) 8.1) 


OFFICIAL COMMENT 


Amendments are effective when filed unless 
a delayed effective date is elected. See section 
2 


Under section 10.09, amendments to articles of 
incorporation do not interrupt the corporate 
existence and do not abate a proceeding by or 
against the corporation even though the 
amendment changes the name of the corpora- 
tion. 


NORTH CAROLINA COMMENTARY 


This section is in substance the same as 
former G.S. 55-104. 


§§ 55-10-10 through 55-10-19: Reserved for future codification pur- 
poses. 
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Part 2. Amendment of Bylaws. 


§ 55-10-20. Amendment by board of directors or share- 
holders. 


(a) Acorporation’s board of directors may amend or repeal the corporation’s 
bylaws, except to the extent otherwise provided in the articles of incorporation 
or a bylaw adopted by the shareholders or this Chapter, and except that a 
bylaw adopted, amended or repealed by the shareholders may not be re- 
adopted, amended or repealed by the board of directors if neither the articles 
of incorporation nor a bylaw adopted by the shareholders authorizes the board 
of directors to adopt, amend or repeal that particular bylaw or the bylaws 
generally. 

(b) A corporation’s shareholders may amend or repeal the corporation’s 
bylaws even though the bylaws may also be amended or repealed by its board 
of directors. (1955,.c.. 1371, s..1; 1959, c. 1316, ss. 2, 3; 1973, c. 469, s. 4; 1989, 
¢,.26568iel ) 


OFFICIAL COMMENT 


In the absence of a provision in the articles of 
incorporation, the power to amend or repeal 
bylaws is shared by the board of directors and 
shareholders. Amendment of bylaws by the 
board of directors is often simpler and more 
convenient than amendment by the sharehold- 
ers and avoids the expense of calling a share- 
holders’ meeting, a cost that may be significant 
in publicly held corporations. As used in this 
subchapter, “amendment” includes the adop- 
tion of a bylaw on a new subject as well as the 
alteration of existing bylaws. 

Section 10.20(a) provides, however, that the 
power to amend or repeal bylaws may be re- 
served exclusively to the shareholders by an 
appropriate provision in the articles of incorpo- 
ration. This option may appropriately be 
elected by a closely held corporation — for 
example, where control arrangements appear 
in the bylaws but one shareholder or group of 
shareholders has the power to name a majority 
of the board of directors. In such a corporation, 
the control arrangements may alternatively be 
placed in the articles of incorporation rather 
than the bylaws if there is no objection to 
making them a matter of public record. 

Section 10.20(a)(1) provides that the power to 
amend or repeal the bylaws may be reserved to 
the shareholders “in whole or part.” This lan- 


guage permits the reservation of power to be 
limited to specific articles or sections of the 
bylaws or to specific subjects or topics ad- 
dressed in the bylaws. It is important that the 
areas reserved exclusively to the shareholders 
be delineated clearly and unambiguously. 

Section 10.20(a)(2) permits the shareholders 
to adopt or amend a bylaw and reserve exclu- 
sively to themselves the power to amend or 
repeal it later. This reservation must be ex- 
pressed in the action by the shareholders 
adopting or amending the bylaw. This option is 
also included for the benefit of closely held 
corporations. 

Section 10.20(b) states that the power of 
shareholders to amend or repeal bylaws exists 
even though that power is shared with the 
board of directors. This section makes inappli- 
cable the holdings of a few cases under differ- 
ently phrased statutes that shareholders do not 
have a general or residual power to amend 
bylaws or that the power to amend bylaws may 
be vested exclusively in the board of directors. 
Under the Model Act the shareholders always 
have the power to amend or repeal the bylaws. 

Sections 10.21 and 10.22 limit the power of 
directors to adopt or amend supermajority pro- 
visions in bylaws. 


NORTH CAROLINA COMMENTARY 


The Model Act was modified to provide that a 
bylaw adopted, amended or repealed by the 
shareholders may not be readopted, amended 
or repealed by the board of directors unless 


authorized by the articles of incorporation or a 
bylaw adopted by the shareholders. As modi- 
fied, this section is consistent with former G.S. 
55-16(a)(1). 
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Legal Periodicals. — For article discussing 
shareholder voting rights, see 71 N.C.L. Rev. 1 
(1992): 
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§ 55-10-21: Reserved for future codification purposes. 


NORTH CAROLINA COMMENTARY 


This section of the Model Act was omitted 
because the subject is covered in G.S. 55-7-27. 


§ 55-10-22. Bylaw increasing quorum or voting require- 
ment for directors. 


(a) Abylaw that fixes a greater quorum or voting requirement for the board 

of directors may be amended or repealed: 
(1) If originally adopted by the shareholders, only by the shareholders, 
unless amendment or repeal by the board of directors is permitted 


pursuant to subsection (b); 


(2) If originally adopted by the board of directors, either by the sharehold- 

ers or by the board of directors. 
(b) A bylaw adopted or amended by the shareholders that fixes a greater 
quorum or voting requirement for the board of directors may provide that it 
may be amended or repealed only by a specified vote of either the shareholders 


or the board of directors. 


(c) A bylaw referred to in subsection (a): 
(1) May not be adopted by the board of directors by a vote less than a 
majority of the directors then in office, and 
(2) May not itself be amended by a quorum or vote of the directors less 
than the quorum or vote therein prescribed or prescribed by the 
shareholders pursuant to subsection (b). (1955, c. 1871, s. 1; 1959, c. 
IBIG;.ss; 273; 1973}.c. 469,-S), 4: 1989,..c..260; Seals) 


OFFICIAL COMMENT 


Supermajority provisions relating to the board 
of directors may appear in the bylaws of the 
corporation without specific authorization in 
the articles of incorporation. See section 8.24(a) 
and (c). Like other bylaw provisions, they may 
be adopted either by the board of directors or by 
the shareholders. See section 10.20. Such pro- 
visions, further, may be amended or repealed 
by the board of directors or shareholders as 
provided in this section. This treatment of 
supermajority provisions for the board of direc- 
tors should be contrasted with the treatment of 
analagous provisions for shareholders which 
must either be set forth in the articles of 
incorporation, section 7.27, or included in the 
bylaws when expressly authorized by the arti- 
cles, section 10.21, and their adoption, amend- 
ment, or repeal must be approved by the share- 
holders by the vote specified in sections 7.27 
and 10.21. 

Supermajority provisions relating to the 
board of directors are usually part of control 
arrangements in closely held corporations, and 


section 10.22 is designed with this end in view. 
Its basic purpose is to ensure that control 
arrangements negotiated by shareholders for 
their own protection will not be prematurely 
terminated by a majority vote of the sharehold- 
ers or the board of directors. Thus, section 
10.22(a)(1) provides that if a supermajority 
requirement is originally imposed by a bylaw 
adopted by the shareholders, only the share- 
holders may amend or repeal it. Further, under 
section 10.22(b), that bylaw may impose re- 
strictions on the manner in which it may be 
thereafter amended or repealed by the share- 
holders. On the other hand, if a supermajority 
requirement is originally imposed in a bylaw 
adopted by the board of directors, that bylaw 
may be amended either by the board of direc- 
tors or shareholders (see section 10.22(a)(2)), 
but if it is to be amended by the board of 
directors, section 10.22(c) requires approval by 
the supermajority requirement then being im- 
posed or amended, whichever is greater. This 
requirement is analogous to that imposed on 
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supermajority amendments appearing in the 
articles of incorporation. See section 7.27. For 


ART. 11. MERGER AND SHARE EXCHANGE 


§55-11-01 


an example of the application of this language, 
see the Official Comment to section 7.27. 


NORTH CAROLINA COMMENTARY 


The Model Act was modified in this section to 
conform to the provisions of G.S. 55-7-27. 


ArtIcLE 11. 
Merger and Share Exchange. 


§ 55-11-01. Merger. 


(a) One or more corporations may merge into another corporation if the 
board of directors of each corporation adopts and its shareholders (if required 
by G.S. 55-11-03) approve a plan of merger. 

(b) The plan of merger must set forth: 

(1) The name of each corporation planning to merge and the name of the 
surviving corporation into which each other corporation plans to 


merge; 


(2) The terms and conditions of the merger; and 

(3) The manner and basis of converting the shares of each corporation into 
shares, obligations, or other securities of the surviving or any other 
corporation or into cash or other property in whole or part. 


(c) The plan of merger may set forth: 


(1) Amendments to the articles of incorporation of the surviving corpora- 


tion; and 


(2) Other provisions relating to the merger. (1925, c. 77, s. 1; 1939, c. 5; 
1LOASs02 2FOnG Si asuob- 165; LOSS Ne 41S 7 les? 1969S ee 516i 37; 
1973, c. 469, s. 31; 1989, c. 265, s. 1.) 


OFFICIAL COMMENT 


1. STaTUTORY MERGERS 


Section 11.01(a) authorizes a statutory merger, 
to be accomplished by the adoption of a plan of 
merger under section 11.01(b), approval of the 
transaction by the shareholders (if required by 
section 11.03), and filing articles of merger 
under section 11.05. Upon the effective date of 
the merger, the surviving corporation becomes 
vested with all the assets of the disappearing 
corporations and becomes subject to their lia- 
bilities. 

Under the Model Act there are virtually no 
restrictions or limitations on the terms of a 
statutory merger. Shareholders of the disap- 
pearing corporations may receive securities of 
the surviving corporation, securities of a third 
corporation, e.g., shares issued by the parent of 
the surviving or disappearing corporation 
(which may be publicly traded and marketable 
while the shares of the surviving or disappear- 
ing corporation are not), or cash or other prop- 
erty (a “cash” or “cash-out” merger). Some of the 
holders of a single class of shares may be 


required to accept securities or properties while 
the remaining holders may be compelled to 
accept different securities, property, or cash. 
The capitalization of the surviving corporation 
may be restructured in the merger, or its arti- 
cles of incorporation may be amended by the 
articles of merger in any way deemed appropri- 
ate. Any other provisions considered necessary 
or desirable with respect to the merger may be 
included in the plan of merger. 

Merger transactions may give rise to voting 
by separate voting groups of shareholders un- 
der section 11.03(f), and dissenting sharehold- 
ers may have dissenters’ rights under chapter 
1h 

Courts have held that merger transactions 
that are formally authorized by the procedures 
set forth in this chapter may in some circum- 
stances constitute a breach of duty to minority 
shareholders where the effect of the transaction 
is to eliminate them from further equity partic- 
ipation in the enterprise. See McBride, “Dela- 
ware Corporate Law: Judicial Scrutiny of 
Mergers — The Aftermath of Singer  v. 
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Magnavox Co.,” 33 BUS. LAW. 2231 (1978). In 
Delaware, case law establishes that these 
transactions must be fully disclosed and en- 
tirely fair to the minority shareholders. See 
Singer v. Magnavox Co., 380 A.2d 969 (Del. 
1977); Weinberger v. UOP, Inc., 457 A.2d 701 
(Del. 1983); Harman v. Masoneilan Interna- 
tional, Inc., 442 A.2d 487 (Del. 1982). 


2 EQUIVALENT NONSTATUTORY TRANSACTIONS 


A transaction may have the same economic 
effect as a statutory merger even though it is 
cast in the form of a nonstatutory transaction. 
For example, assets of the disappearing corpo- 
rations may be sold for consideration in the 
form of shares of the surviving corporation, 
followed by the distribution of those shares by 
the disappearing corporations to their share- 
holders and their subsequent dissolution. 
Transactions have sometimes been structured 
in nonstatutory form for tax reasons or in an 
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effort to avoid some of the consequences of a 
statutory merger, particularly appraisal rights 
to dissenting shareholders. Faced with these 
transactions, a few courts have developed or 
accepted the “de facto merger” concept which, 
to some uncertain extent, grants to dissenting 
shareholders the rights they would have had if 
the transaction had been structured as a stat- 
utory merger. See Folk, “De Facto Mergers in 
Delaware: Hariton v. Arco Electronics, Inc.,” 49 
VA. L. REV. 1261 (1963). These problems 
should not occur under the Model Act since the 
procedural requirements for authorization and 
consequences of various types of transactions 
are largely standardized. For example, dissent- 
ers’ rights are granted not only in mergers but 
also in share exchanges, in sales of all or 
substantially all the corporate assets, and in 
amendments to articles of incorporation that 
significantly affect rights of shareholders. 


NORTH CAROLINA COMMENTARY 


Article 11 eliminates all references to statu- 
tory consolidation because of the infrequent use 
of the consolidation form of combination, in 
which all corporate parties to the combination 
disappear and an entirely new corporation is 
created, and because, if a new entity is desir- 
able, it may be created before the merger and 
the disappearing entities may merge into it. 

The third sentence of the second paragraph 
of the “Official Comment” to Section 11.01 of the 
Model Act indicates that a plan of merger can 
discriminate among holders of shares of the 
same class in the kind of property they receive 
in a merger. The drafters believed that this 
sentence does not reflect the current law in 
North Carolina. They believed that the current 


Legal Periodicals. — For article, “The Cre- 
ation of North Carolina’s Limited Liability Cor- 


law does not permit discrimination among the 
holders of shares of a single class in the kind of 
property that can be received in a merger; all 
the shares of a single class must be treated the 
same, both in value and kind. Therefore, the 
drafters note their disagreement with this sen- 
tence in the “Official Comment.” But see G.S. 
55-6-24(b) (which expressly permits discrimi- 
nation among holders of a single class or series 
of shares in certain shareholder rights plans). 
This section is not intended to change the 
current law in North Carolina under which 
shareholders may elect to receive alternative 
forms of consideration (e.g. cash or shares) and 
proration is provided if one of the alternatives 
is oversubscribed. 


poration Act,” see 32 Wake Forest L. Rev. 179 
(1997). : 


CASE NOTES 
Editor’s Note. — The case below was de- name of one with the combined assets of both, 
cided under prior law. the statute controls as to whether there is a 
Statute Controls. — Where two corpora- merger or a consolidation. Carolina Coach Co. 


tions enter into an agreement for their union 
and the continuation of business under the 


§ 55-11-02. Share exchange. 


v. Hartness, 198 N.C. 524, 152 S.E. 489 (19380). 


(a) A corporation may acquire all of the outstanding shares of one or more 
classes or series of another corporation if the board of directors of each 
corporation adopts and its shareholders (if required by G.S. 55-11-03) approve 


the exchange. 
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(b) The plan of exchange must set forth: 

(1) The name of the corporation whose shares will be acquired and the 
name of the acquiring corporation; 

(2) The terms and conditions of the exchange; 

(3) The manner and basis of exchanging the shares to be acquired for 
shares, obligations, or other securities of the acquiring or any other 
corporation or for cash or other property in whole or part. 

(c) The plan of exchange may set forth other provisions relating to the 


exchange. 


(d) This section does not limit the power of a corporation to acquire all or 
part of the shares of one or more classes or series of another corporation 
through a voluntary exchange or otherwise. (1989, c. 265, s. 1.) 


OFFICIAL COMMENT 


Section 11.02 establishes a procedure by which 
a direct exchange of shares for cash or other 
consideration in corporate combinations may 
be effected under the same safeguards applica- 
ble to statutory mergers or similar transac- 
tions. A share exchange under section 11.02 is 
binding upon all shareholders of the acquired 
class or series of shares. 

It is often desirable to effect a reorganization 
or combination so that the corporation being 
acquired does not go out of existence but be- 
comes a subsidiary of the acquiring corporation 
or holding company, the securities of which are 
issued as part of the transaction. These objec- 
tives often are particularly important in the 
formation of holding company systems for, or 
for the acquisition of, insurance companies and 
banks, but are not limited to these transac- 
tions. In the absence of a share exchange pro- 
cedure, this kind of a transaction often may be 
accomplished only by the process of a “reverse 
triangular merger”: the formation of a new 
subsidiary of the acquiring or holding company, 
followed by a merger of that subsidiary into the 
corporation to be acquired in which securities of 
the new subsidiary’s parent are exchanged for 
securities of the corporation to be acquired. 


Section 11.02 provides a straightforward proce- 
dure to accomplish the same end. 

Under section 11.02, all shares of a particular 
class or series of shares must be acquired. 
However, shares of one or more classes or series 
may be excluded from the plan or may be 
included on different bases. After the plan is 
adopted and approved by the shareholders as 
required by section 11.03, it is binding on all 
holders of shares of the class or series to be 
acquired; members of the class or series, how- 
ever, have the right to dissent under chapter 
13. 

It is not necessary that a share exchange 
under section 11.02 be on a share-for-share 
basis. The consideration for the shares being 
acquired may be “shares, obligations, or other 
securities of the acquiring or any other corpo- 
ration or. . . cash or other property in whole or 
part.” 

Section 11.02(c) is designed to make it clear 
that the mandatory exchange provided by sec- 
tion 11.02 does not affect the power of corpora- 
tions to acquire shares by voluntary exchange 
or otherwise by agreement with the sharehold- 
ers. 


NORTH CAROLINA COMMENTARY 


This section introduces a concept that is new 
to North Carolina, i.e., a share exchange, which 
is defined as a transaction by which a corpora- 
tion becomes the owner of all the outstanding 
shares of one or more classes of another corpo- 
ration by an exchange that is compulsory on all 
owners of the acquired shares. 

The same kind of transaction that is accom- 
plished by a share exchange has in the past 


Legal Periodicals. — For article on the 
evolution of corporate combination law, see 78 
N.C.L. Rev. 687 (1998). 


been accomplished by the process of a “reverse 
triangular merger,” which is the formation of a 
new subsidiary of the acquiring company, fol- 
lowed by a merger of that subsidiary into the 
corporation to be acquired in which the securi- 
ties of the new subsidiary’s parent are ex- 
changed for securities of the corporation to be 
acquired. 
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§ 55-11-03. Action on plan. 


(a) After adopting a plan of merger or share exchange, the board of directors 
of each corporation party to the merger, and the board of directors of the 
corporation whose shares will be acquired in the share exchange, shall submit 
the plan of merger (except as provided in subsection (g)) or share exchange for 
approval by its shareholders. 

(b) For a plan of merger or share exchange to be approved: 

(1) The board of directors must recommend the plan of merger or share 
exchange to the shareholders, unless the board of directors deter- 
mines that because of conflict of interest or other special circum- 
stances it should make no recommendation, in which event the board 
of directors must communicate the basis for its lack of a recommen- 
dation to the shareholders with the plan; and 

(2) The shareholders entitled to vote must approve the plan. 

(c) The board of directors may condition its submission of the proposed 
merger or share exchange on any basis. 

(d) The corporation shall notify each shareholder, whether or not entitled to 
vote, of the proposed shareholders’ meeting in accordance with G.S. 55-7-05. 
The notice must state that the purpose, or one of the purposes, of the meeting 
is to consider the plan of merger or share exchange and contain or be 
accompanied by a copy or summary of the plan. 

(e) Unless this Chapter, the articles of incorporation, a bylaw adopted by the 
shareholders or the board of directors (acting pursuant to subsection (c)) 
require a greater vote or a vote by voting groups, the plan of merger or share 
exchange to be authorized must be approved by each voting group entitled to 
vote separately on the plan by a majority of all the votes entitled to be cast on 
the plan by that voting group and, for the purpose of Article 9 or any provision 
in the articles of incorporation or bylaws adopted prior to July 1, 1990, a 
merger shall be deemed to include a share exchange. 

(f) Separate voting by voting groups is required: 

(1) On a plan of merger if the plan contains a provision that, if contained 
in a proposed amendment to articles of incorporation, would require 
action by one or more separate voting groups on the proposed 
amendment under G.S. 55-10-04, except where the consideration to be 
received in exchange for the shares of that group consists solely of 
cash; 

(2) On a plan of share exchange by each class or series of shares to be 
acquired in the exchange, with each class or series constituting a 
separate voting group. 

(g) Action by the shareholders of the surviving corporation on a plan of 
merger is not required if: 

(1) The articles of incorporation of the surviving corporation will not differ 
(except for amendments enumerated in G.S. 55-10-02) from its arti- 
cles before the merger; 

(2) Each shareholder of the surviving corporation whose shares were 
outstanding immediately before the effective date of the merger will 
hold the same shares, with identical designations, preferences, limi- 
tations, and relative rights, immediately after the effective date of the 
merger; 

(3) The number of voting shares outstanding immediately after the 
merger, plus the number of voting shares issuable as a result of the 
merger (either by the conversion of securities issued pursuant to the 
merger or the exercise of rights and warrants issued pursuant to the 
merger), will not exceed by more than twenty percent (20%) the total 
number of voting shares of the surviving corporation outstanding 
immediately before the merger; and 
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(4) The number of participating shares outstanding immediately after the 
merger, plus the number of participating shares issuable as a result of 
the merger (either by the conversion of securities issued pursuant to 
the merger or the exercise of rights and warrants issued pursuant to 
the merger), will not exceed by more than twenty percent (20%) the 
total number of participating shares outstanding immediately before 


the merger. 
(h) As used in subsection (g): 


(1) “Participating shares” means shares that entitle their holders to 
participate without limitation in distributions. 

(2) “Voting shares” means shares that entitle their holders to vote 
unconditionally in elections of directors. 

(i) After a merger or share exchange is authorized, and at any time before 
articles of merger or share exchange are filed, the planned merger or share 
exchange may be abandoned (subject to any contractual rights), without 
further shareholder action, in accordance with the procedure set forth in the 
plan of merger or share exchange or, if none is set forth, in the manner 
determined by the board of directors. (1925, c. 77, s. 1; 1939, c. 5; 1943, c. 270; 
G.S., s. 55-165; 1955, c. 1371, s. 1; 1959, c. 1316, s. 37; 19738, c. 469, s. 33; 1989, 
c. 265, s. 1; 1989 (Reg. Sess., 1990), c. 1024, s. 12.17; 1993, c. 552, s. 14.) 


OFFICIAL COMMENT 


1. INTRODUCTION 


Section 11.03 requires mergers or share ex- 
changes to be approved by the shareholders as 
follows: 

In the case of a merger: 

(1) the transaction must always be approved 
by the shareholders of the disappearing cor- 
poration; and 

(2) the transaction must be approved by the 
shareholders of the surviving corporation if 
the number of voting or participating shares 
is increased by more than 20 percent as a 
result of the transaction. 

In the case of a share exchange: 

(1) the transaction must always be approved 
by the shareholders of the corporation whose 
shares are being acquired; and 

(2) the transaction need not be approved by the 
shareholders of the corporation acquiring the 
shares. 

Section 11.03 requires the board of directors 
to propose the plan of merger or sale exchange 
and then submit the proposal to the sharehold- 
ers. When proposing a plan of merger or share 
exchange, the board of directors must make a 
recommendation to the shareholders that the 
plan be approved, unless it determines that 
because of conflict of interest or other special 
circumstances it should make no recommenda- 
tion. If the board of directors so determines, it 
must describe the conflict or circumstances, 
and communicate the basis for its determina- 
tion, when presenting the proposed plan of 
merger or share exchange to the shareholders. 

Section 11.03(c) permits the board of direc- 
tors to condition its submission of a plan of 


merger or share exchange on any basis; for 
example, the board may direct that the plan is 
approved only if it receives a favorable vote of a 
specified percentage of the disinterested share- 
holders voting on the plan or that shareholders 
holding no more than a specified number or 
percentage of shares file notice of intent to 
demand payment under chapter 18. See the 
discussion of conditional submissions in the 
Official Comment to section 10.03. 

A plan of merger or share exchange, to be 
approved, must be approved by each voting 
group entitled to vote on the merger by a 
majority of all the votes entitled to be cast on 
the plan. This is a greater vote than that 
required for ordinary matters under section 
7.25. The articles of incorporation of either 
corporation, however, may require a greater 
vote by one or more voting groups of that 
corporation, and if the transaction involves an 
amendment to the articles of incorporation of 
the surviving corporation which affects the vot- 
ing requirements for future amendments, the 
transaction must also be approved by the vote 
required by section 7.27. See section 11.03(e). 
In addition, voting by more than one voting 
group may be required by section 11.03(f) or by 
the articles of incorporation. Finally, the board 
of directors may require a greater vote or a vote 
by voting groups under their power to make 
conditional submissions to shareholders de- 
scribed above. The articles of incorporation or 
the board of directors, however, may only re- 
quire a vote by separate voting groups in addi- 
tion to that otherwise required by this Act. 

Only shareholders who have the right to vote 
on a merger or share exchange under section 
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11.03 have the right to dissent and obtain 
payment for their shares under chapter 13. 


2. WHEN SURVIVING CORPORATION SHAREHOLDER AP- 
PROVAL IS NOT REQUIRED 


Section 11.03(g) describes when approval by 
the shareholders of the surviving corporation is 
not required. The theory behind this subsection 
is that shareholders’ votes should be required 
only if the transaction fundamentally alters the 
character of the enterprise or substantially 
reduces the shareholders’ participation in vot- 
ing or profit distribution. It is believed that the 
transactions for which shareholder approval is 
not required by subsection (g) do not alter the 
investors’ prospects any more than many other 
management decisions, and thus should not 
require a shareholder vote. In particular, the 20 
percent requirement of subsections (g)(3) and 
(4) is broadly consistent with the statutes of 
several states, including Delaware (20 percent), 
Michigan (20 percent), and Pennsylvania (15 
percent), and also with the New York Stock 
Exchange requirement that shareholders must 
be consulted if the number of outstanding 
shares is to be increased by more than 18.5 
percent. 

The requirement that shareholders of the 
surviving corporation in a statutory merger 
have a right to vote if the increase in the 
number of shares exceeds 20 percent may be 
avoided by arranging the transaction in the 
form of a merger involving a subsidiary of the 
acquiring corporation or as a share exchange 
under section 11.02. This anomaly reflects a 
compromise among basically conflicting points 
of view. 

The 20 percent requirement is applicable 
only if the corporation has available enough 
authorized shares to permit it to issue the 
shares without amending its articles of incor- 
poration to increase authorized capital. If it 
must amend its articles of incorporation to 
authorize the shares necessary to complete the 
transaction, a shareholder vote on the amend- 
ment will be necessary in all cases. See section 
10.03. 


3. VOTING BY MULTIPLE VOTING GROUPS 


Section 11.03(f)(1) requires voting by voting 
groups on a plan of merger if the plan contains 
a provision that “if contained in a proposed 
amendment to articles of incorporation, would 
require action by one or more separate voting 
groups on the proposed amendment.” See sec- 
tion 10.04. Under this provision, voting by 
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voting groups may be required for one or more 
classes or series of shares of the surviving 
corporation as well as for one or more classes or 
series of the disappearing corporation. 

Section 11.03(f)(2) requires voting by voting 
groups in a share exchange, with each class or 
series of shares that is to be acquired in a share 
exchange entitled to vote as a separate voting 
group. This provision protects all classes of 
shareholders when more than one class or 
series of shares are being acquired on different 
terms. 


4, APPLICATION OF THE 20-PERCENT REQUIREMENT 


In a merger transaction that involves an in- 
crease in shares of more than 20 percent, sec- 
tion 11.03(g) requires a shareholder vote in 
order to prevent significant dilution without 
the approval of the shareholders involved. Sec- 
tions 11.03(g)(3) and (4) separately apply the 
20-percent test to increases in the “voting 
shares” (as defined in section 11.03(h)(2)) and 
increases in “participating shares” (as defined 
in section 11.03(h)(1)). If either type of shares is 
increased by more than 20 percent in the 
merger transaction, the transaction must be 
approved by the shareholders. 

Under the definitions in subsections (h)(1) 
and (2), the 20-percent requirement may be 
applied to shares with preferential rights if 
they are either voting or fully participating, 
and to deferred or contingent shares issued as a 
result of the merger. On the other hand, it is 
typically not applicable to shares issuable un- 
der antidilution clauses to balance share splits 
or share dividends; these shares would not 
become issuable “pursuant to the merger,” but 
by virtue of later corporate action authorizing 
the split or dividend. 

Sections 11.03(g)(3) and (4) only determine 
when a shareholders’ vote is required; they do 
not relate to voting by voting groups. Whether 
or not a class or series of shares is entitled to 
vote as a separate voting group is determined 
by section 11.03(f). 


5. ABANDONMENT OF MERGER OR SHARE EXCHANGE 


Section 11.034) makes it clear that the corpo- 
rations may abandon without shareholder ap- 
proval a merger or share exchange even though 
it has been previously approved by the share- 
holders. Abandonment under this section does 
not affect contract rights of third parties. The 
plan, however, may require that abandonments 
be approved by shareholders before they are 
effective. . 


AMENDED NORTH CAROLINA COMMENTARY 


This section essentially follows the same pat- 
tern as former G.S. 55-108 and 55-108.1, except 


it does not carry forward the provision in 
former G.S. 55-108(b) allowing nonvoting 
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shareholders to vote on mergers. However, the 
corporation must give nonvoting shareholders 
notice of the proposed shareholders’ meeting so 
that they can act if their rights will be ad- 
versely affected. The Model Act’s requirement 
that notice be given to nonvoting shareholders 
was retained in this section, in contrast to G.S. 
55-10-03, involving shareholders’ meetings to 
consider amendments to the articles of incorpo- 
ration, because a proposed merger or share 
exchange is a fundamental change, whereas 
most amendments to the articles of incorpora- 
tion are not. It should be noted that the last 
sentence in the first section of the Official 
Comment is not correct for this Act. That sen- 
tence indicates that nonvoting shareholders 
have no right to dissent and obtain payment for 
their shares in a merger or share exchange. 
G.S. 55-13-02(a)(1) and (2) give nonvoting 
shareholders this right. 

The Model Act was modified in subsection (b) 
to conform to changes made in G.S. 55-10-03. 

The Model Act was modified in subsection (e) 
by inserting between the word “incorporation” 
and the word “or” the words “a bylaw adopted 
by the shareholders.” This modification contin- 


Legal Periodicals. — For article on the 
evolution of corporate combination law, see 78 
N.C.L. Rev. 687 (1998). 
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ues the existing concept of allowing a bylaw 
adopted by the shareholders to impose a higher 
quorum or voting requirement. The subsection 
was further amended by inserting at the end a 
clause providing that for purposes of Article 9 
or already existing provisions in articles of 
incorporation or bylaws, a “merger” includes a 
share exchange. 

Subdivision 11.03(f)(1) of the Model Act re- 
quires voting by voting groups on a plan of 
merger if the plan contains a provision that “if 
contained in a proposed amendment to articles 
of incorporation, would require action by one or 
more separate voting groups on the proposed 
amendment.” Under this provision, voting by 
voting groups may be required for one or more 
classes or series of shares of the surviving 
corporation as well as for one or more classes or 
series of the disappearing corporation. This 
provision was modified in subdivision (f)(1) to 
create an exception where the consideration to 
be received in exchange for the shares of the 
voting group consists solely of cash. 

The Model Act was modified in subdivision 
(f)(2) by substituting “to be acquired” for “in- 
cluded.” 


CASE NOTES 


Failure to comply with the statutory 
procedures required for a corporate merger 
constitutes a breach of a director’s fiduciary 


duty as well as a breach of the majority stock- 
holders’ duty to the minority. Clark v. B.H. 
Holland Co., 852 F. Supp. 1268 (E.D.N.C. 1994). 


§ 55-11-04. Merger with subsidiary. 


(a) Subject to Article 9, a parent corporation owning at least 90 percent 
(90%) of the outstanding shares of each class of a subsidiary corporation may 
merge the subsidiary into itself without approval of the shareholders of the 
parent or subsidiary. Subject to Article 9, a parent corporation owning at least 
ninety percent (90%) of the outstanding shares of each class of a subsidiary 
corporation may merge itself into the subsidiary without approval of the 
shareholders of the subsidiary if the merger is approved by the directors and 
shareholders of the parent corporation in accordance with G.S. 55-11-01 and 
G.S. 55-11-03. 

: a The board of directors of the parent shall adopt a plan of merger that sets 
orth: 
(1) The names of the parent and subsidiary; and 
(2) The manner and basis of converting the shares of each corporation into 
shares, obligations, or other securities of the surviving or any other 
corporation or into cash or other property in whole or part. 

(c) The parent shall mail a copy or summary of the plan of merger to each 
shareholder of the subsidiary who does not waive the mailing requirement in 
writing. 
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(d) The parent may not deliver articles of merger to the Secretary of State 
for filing until at least 30 days after the date it mailed a copy or summary of 
the plan of merger to each shareholder of the subsidiary who did not waive the 
mailing requirement. This subsection does not apply to a merger in which the 
subsidiary was a public corporation before becoming a subsidiary qualifying 
for a merger under this section and is still a public corporation on the effective 
date of the merger. 

(e) Articles of merger under this section may not contain amendments to the 
articles of incorporation of the surviving corporation (except for amendments 
enumerated in G.S. 55-10-02). 

(f) The provisions of G.S. 55-13-02(c) do not apply to subsidiary corporations 
that are parties to mergers consummated under this section. (1955, c. 1371, s. 
151959, cud316, 8: 37;.1973, ¢,469,.8, 338;1989¢ e265), soils,.1997-485,:5.,29.) 


OFFICIAL COMMENT 


Section 11.04(a) defines a “parent” corporation 
as one that owns at least 90 percent of the 
outstanding shares of each class of another 
corporation, and a “subsidiary” corporation as 
one whose shares are so owned. Section 11.04 
permits merger of a subsidiary into its parent 
corporation upon adoption of a plan of merger 
by the board of directors of the parent alone. 
Separate action by the board of directors of the 
subsidiary is unnecessary because the share 
ownership of the parent corporation is normally 
sufficient to permit it to elect or remove the 
subsidiary’s board of directors. 

Further, the merger transaction need not be 
approved by the shareholders of either corpora- 
tion. Approval by the shareholders of the sub- 
sidiary is meaningless because the parent’s 
share ownership is sufficient to ensure the plan 
will be approved. Approval by the parent’s 
shareholders is also unnecessary because the 
transaction does not materially change their 
rights: the ownership of the parent corporation 


is being changed only from 90 percent indirect 
ownership to 100 percent direct ownership of 
the same assets, and no significant amendment 
of the parent’s articles of incorporation is being 
made. For the same reason, shareholders of the 
parent corporation do not have the right to 
dissent from the transaction under chapter 13. 

Minority shareholders of the subsidiary cor- 
poration may receive shares, obligations, or 
other securities of the parent or any other 
corporation, or cash or other property in whole 
or in part in exchange for their shares. These 
shareholders are entitled to 30 days’ notice of 
the plan of merger before it is effectuated. 

Shareholders of the subsidiary corporation 
have a right to dissent from the merger trans- 
action under chapter 13. Courts have held that 
in some circumstances such a transaction may 
constitute a breach of duty owed by the parent 
corporation to the shareholders of the subsid- 
iary. See Roland International Corp. v. Najjar, 
407 A.2d 1032 (Del. 1979). 


NORTH CAROLINA COMMENTARY 


This section is substantially different from 
former G.S. 55-108.1 in that it permits a parent 
corporation to merge a 90% subsidiary into the 
parent without a vote of the minority share- 
holders of the subsidiary; but such minority 
shareholders would still have a right of dissent 


Legal Periodicals. — For article on the 
evolution of corporate combination law, see 78 
N.C.L. Rev. 687 (1998). 


and appraisal. See G.S. 55-13-02(a)(1). 

The Model Act was modified in this section by 
adding an introductory phrase to subsection (a) 
to provide that the section is subject to Article 
9, and by specifying “copy or summary” in 
subsection (d) to parallel subsection (c). 


§ 55-11-05. Articles of merger or share exchange. 


(a) After a plan of merger or share exchange is approved by the sharehold- 
ers, or adopted by the board of directors if shareholder approval is not required, 
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the surviving or acquiring corporation shall deliver to the Secretary of State for 
filing articles of merger or share exchange setting forth: 
(1) The plan of merger or share exchange; 
(2) If shareholder approval was not required, a statement to that effect; 
(3) If approval of the shareholders of one or more corporations party to the 
merger or share exchange was required, a statement that the merger 
or share exchange was approved by the shareholders as required by 


this Chapter. 


(b) A merger or share exchange takes effect upon the effective date of the 


articles of merger or share exchange. 


(c) Certificates of merger shall also be registered as provided in G.S. 47-18.1. 
(19257 c.iTies: 19/1939 9005319 4300270; G85, 65-1653/1955) 1c 1371, swkj 
1967, c. 823, s. 18; 1973, c. 469, s. 34; 1989, c. 265, s. 1; 1991, c. 645, s. 10(b).) 


OFFICIAL COMMENT 


The articles of merger or share exchange for- 
mally make the terms of the transaction a 
matter of public record and the effective date of 
the articles is the effective date of their filing 
unless a delayed effective date is utilized. See 
section 1.23. The articles of merger or share 
exchange must describe whether the plan was 
submitted to the vote of one or more voting 
groups of the participating corporations enti- 


tled to vote separately on the plan, and, if so, 
either the total vote in favor and against the 
plan or a statement that the plan was approved 
by at least the number of undisputed votes 
required to approve the merger or share ex- 
change by each voting group of each participat- 
ing corporation entitled to vote separately on 
the plan. 


NORTH CAROLINA COMMENTARY 


Former G.S. 55-109, relating to articles of 
merger and articles of consolidation, contained 
a cross-reference to G.S. 47-18.1, requiring the 
local registration of certificates of merger or 


title to real property is transferred by operation 
of law pursuant to the merger or consolidation. 
A similar cross-reference to G.S. 47-18.1 was 
therefore added to this section as subsection (c). 


consolidation with the register of deeds where 


§ 55-11-06. Effect of merger or share exchange. 


(a) When a merger takes effect: 

(1) Every other corporation party to the merger merges into the surviving 
corporation and the separate existence of every corporation except the 
surviving corporation ceases; 

(2) The title to all real estate and other property owned by each corpora- 
tion party to the merger is vested in the surviving corporation without 
reversion or impairment; 

(3) The surviving corporation has all liabilities of each corporation party 
to the merger; 

(4) A proceeding pending by or against any corporation party to the 
merger may be continued as if the merger did not occur or the 
surviving corporation may be substituted in the proceeding for the 
corporation whose existence ceased; 

(5) The articles of incorporation of the surviving corporation are amended 
to the extent provided in the plan of merger; and 

(6) The shares of each corporation party to the merger that are to be 
converted into shares, obligations, or other securities of the surviving 
or any other corporation or into the right to receive cash or other 
property are thereupon converted, and the former holders of the 
shares are entitled only to the rights provided in the articles of merger 
or to their rights under Article 13. 
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(b) When a share exchange takes effect, the shares of each acquired 
corporation are exchanged as provided in the plan, and the former holders of 
the shares are entitled only to the exchange rights provided in the articles of 
share exchange or to their rights under Article 18. (1925, c. 77, s. 1; 1948, c. 
2:70; cea Sies. BOnI66 9550 M37 Wis JASN 967 ce 950us) T1989, 26OR's! ‘1: 
1999-369, s. 1.7.) 


OFFICIAL COMMENT 


Section 11.06 describes the legal consequences 
of a merger or share exchange on its effective 
date. 

Section 11.06(a) describes the effect of a 
merger. On the effective date every disappear- 
ing corporation that is a party to the merger 
disappears into the surviving corporation and 
the surviving corporation automatically be- 
comes the owner of all real and personal prop- 
erty and becomes subject to all liabilities, ac- 
tual or contingent, of each disappearing 
corporation. A merger is not a conveyance or 
transfer, and does not give rise to claims of 
reverter or impairment of title based on a 
prohibited conveyance or transfer. See section 
11.06(a)(2). Further, all pending litigation is 
continued; the name of the surviving corpora- 
tion may, but need not be, substituted for the 
name of a disappearing corporation that is a 
party to litigation. 


Section 11.06(a)(6) provides that if any share- 
holders to any party to the merger are to 
receive different shares or cash or property 
under the plan of merger, the rights of those 
shareholders after the articles of merger are 
filed are limited to their rights under the plan 
of merger or their rights under chapter 13 of 
this Act. 

The articles of incorporation of the surviving 
corporation are amended as provided in the 
plan of merger on the effective date of the 
merger. See section 11.06(a)(5). 

Section 11.06(b) describes the effect of a 
share exchange. On the effective date, the 
shareholders of the acquired class of shares 
cease to be shareholders of the acquired corpo- 
ration. On that date they are entitled to receive 
only the consideration provided in the plan of 
share exchange, or the rights of dissenting 
shareholders under chapter 138. 


NORTH CAROLINA COMMENTARY 


This section is identical to the comparable 
section of the Model Act, except for a minor 
modification to subdivision (a)(6). “Cash” in 


Effect of Amendments. — Session Laws 
1999-369, s. 1.7, effective December 15, 1999, 
and applicable to mergers, consolidations, or 
conversions effective on or after that date, in- 
serted “by or” preceding “against” in subdivi- 
sion (a)(4). 


that subdivision was changed to “right to re- 
ceive cash” and the word “thereupon” was 
added to clarify the meaning. 


Legal Periodicals. — For comment, “Be- 
yond Budd Tire: Examing Corporate Successor 
Liability in North Carolina,” see 30 Wake For- 
est L. Rev. 889 (1995). 


CASE NOTES 


Editor’s Note. — The cases below were de- 
cided under the Business Corporation Act 
adopted in 1955 or under prior law. 

Merger does not create new or addi- 
tional rights. The surviving corporation is 
vested with all the rights which each party to 
the merger could exercise, but only those 
rights. Good Will Distribs. (N.), Inc. v. Shaw, 
247 N.C. 157, 100 S.E.2d 334 (1957). 

Surviving Corporation Succeeds by Op- 
eration of Law. — In the event of a merger 
between corporations, the surviving corpora- 
tion succeeds by operation of law to all of the 


rights, privileges, immunities, franchises and 
other property of the constituent corporations, 
without the necessity of a deed, bill of sale, or 
other form of assignment. Econo-Travel Motor 
Hotel Corp. v. Taylor, 301 N.C. 200, 271 S.E.2d 
54 (1980). 

Application of Statute of Limitations 
Against Surviving Corporation. — The six- 
year statute of limitations of § 1-50 did not 
apply to an action for fraud arising out of the 
collapse of the floor of a building where the 
corporate tenant of the building merged into 
the corporate plaintiff after the building col- 
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lapsed. Since the plaintiff succeeded to the 
rights of the corporate tenant and thus was in 
possession of the building as tenant at the time 
of the injury, it came within the exception 
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under § 1-50(5) (see now § 1-50(a)(5). Feibus & 
Co. v. Godley Constr. Co., 301 N.C. 294, 271 
S.E.2d 385 (1980), rehearing denied, 301 N.C. 
727, 274 S.E.2d 228 (1981). 


§ 55-11-07. Merger or share exchange with foreign corpo- 
ration. 


(a) One or more foreign corporations may merge or enter into a share 
exchange with one or more domestic corporations if: 

(1) In a merger, the merger is permitted by the law of the state or country 
under whose law each foreign corporation is incorporated and each 
foreign corporation complies with that law in effecting the merger; 

(2) In a share exchange, the corporation whose shares will be acquired is 
a domestic corporation, whether or not a share exchange is permitted 
by the law of the state or country under whose law the acquiring 
corporation is incorporated; 

(3) The foreign corporation complies with G.S. 55-11-05 if it is the 
surviving corporation of the merger or acquiring corporation of the 
share exchange; and 

(4) Each domestic corporation complies with the applicable provisions of 
G.S. 55-11-01 through G.S. 55-11-04 and, if it is the surviving 
corporation of the merger or acquiring corporation of the share 
exchange, with G.S. 55-11-05. 

(b) Upon the merger or share exchange taking effect, the surviving foreign 
corporation of a merger and the acquiring foreign corporation of a share 
exchange is deemed: 

(1) To appoint the Secretary of State as its agent for service of process in 
a proceeding to enforce any obligation or the rights of dissenting 
shareholders of each domestic corporation party to the merger or 
share exchange; and 

(2) To agree that it will promptly pay to the dissenting shareholders of 
each domestic corporation party to the merger or share exchange the 
amount, if any, to which they are entitled under Article 13. 

(c) This section does not limit the power of a foreign corporation to acquire 
all or part of the shares of one or more classes or series of a domestic 
corporation through a voluntary exchange or otherwise. (1925, c. 77, s. 1; 1989, 
c. 5; 1948, c. 270; G.S.,.s. 55-165; 1955,.c. 1371, s. 1; 19738, c. 469, s. 35; 1989, 
¢, 265) she) 


OFFICIAL COMMENT 


Section 11.07 permits mergers or share ex- 
changes between domestic and foreign corpora- 
tions. 

In connection with a plan of merger, the plan 
must be permitted under the law of the state or 
country of incorporation of the foreign corpora- 
tion as well as under the law of the domestic 
state. The surviving corporation, if it is a for- 
eign corporation, must file articles of merger to 
accomplish the disappearance of the domestic 
corporation or corporations, and thereby irrevo- 
cably appoints the secretary of state as agent 
for service of process and agrees to pay dissent- 


ers in accordance with chapter 13. 

A plan of share exchange, unlike a plan of 
merger, need not be authorized by the state or 
country of incorporation of the acquiring for- 
eign corporation. If the domestic law authorizes 
a compulsory share exchange to acquire a class 
or series of shares of a domestic corporation, it 
makes no difference whether the acquiring cor- 
poration is foreign or domestic. This kind of 
transaction does not affect the separate corpo- 
rate existence of, or impose the liabilities of the 
disappearing corporation on, the acquiring for- 
eign corporation. 
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§ 55-11-08. Article 9 to control. 


Nothing in this Article shall be construed to modify in any manner the 
provisions or applicability of Article 9. (1989, c. 265, s. 1.) 


NORTH CAROLINA COMMENTARY 


This section, which does not appear in the does not in any manner modify the provisions of 
Model Act, was added to clarify that Article 11 Article 9. 


§ 55-11-09. Merger with nonprofit corporation. 


(a) One or more domestic or foreign nonprofit corporations may merge with 
one or more domestic corporations if: 

(1) Each domestic nonprofit corporation complies with the applicable 
provisions of G.S. 55A-11-01 through G.S. 55A-11-03; 

(2) In a merger involving one or more foreign nonprofit corporations, the 
merger is permitted by law of the state or country under whose law 
each foreign nonprofit corporation is incorporated and each foreign 
nonprofit corporation complies with that law in effecting the merger; 

(3) The domestic or foreign nonprofit corporation complies with G.S. 
55-11-05 if it is the surviving corporation; and 

(4) Each domestic corporation complies with the applicable provisions of 
G.S. 55-11-01, 55-11-03, and 55-11-04 and, if it is the surviving 
corporation, with G.S. 55-11-05. 

(b) Upon the merger taking effect, if the domestic or foreign nonprofit 
corporation is the surviving corporation, then it is deemed: 

(1) To appoint the Secretary of State as its agent for service of process in 
a proceeding to enforce any obligation or the rights of dissenting 
shareholders of each domestic corporation party to the merger; and 

(2) To agree that it will promptly pay to the dissenting shareholders of 
each domestic corporation party to the merger the amount, if any, to 
which they are entitled under Article 13 of this Chapter. 

(c) This section does not limit the power of a domestic or foreign nonprofit 
corporation to acquire all or part of the shares of one or more classes or series 
of a domestic corporation through a voluntary exchange or otherwise. (1995, c. 
400, s. 18.) 


§ 55-11-10. Merger with unincorporated entity. 


(a) As used in this section, “business entity” means a domestic corporation 
as defined in G.S. 55-1-40 (including a professional corporation as defined in 
G.S. 55B-2), a foreign corporation as defined in G.S. 55-1-40 Gncluding a 
foreign professional corporation as defined in G.S. 55B-16), a domestic or 
foreign nonprofit corporation as defined in G.S. 55A-1-40, a domestic or foreign 
limited liability company as defined in G.S. 57C-1-03, a domestic or foreign 
limited partnership as defined in G.S. 59-102, and any other partnership as 
defined in G.S. 59-36 whether or not formed under the laws of this State 
(including a registered limited liability partnership as defined in G.S. 59-32 
and any limited liability partnership formed under a law other than the laws 
of this State). 

(b) One or more domestic corporations may merge with one or more 
unincorporated entities and, if desired, one or more foreign corporations, 
domestic nonprofit corporations, or foreign nonprofit corporations if: 

(1) The merger is permitted by the laws of the state or country governing 
the organization and internal affairs of each other merging business 
entity; and 
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(2) Each merging domestic corporation and each other merging business 
entity comply with the requirements of this section and, to the extent 
applicable, the laws referred to in subdivision (1) of this subsection. 

(c) Each merging domestic corporation and each other merging business 
entity shall approve a written plan of merger containing: 

(1) For each merging business entity, its name, type of business entity, 
and the state or country whose laws govern its organization and 
internal affairs; 

(2) The name of the merging business entity that shall survive the 
merger; 

(3) The terms and conditions of the merger; 

(4) The manner and basis for converting the interests in each merging 
business entity into interests, obligations, or securities of the surviv- 
Hs business entity or into cash or other property in whole or in part; 
an 

(5) Ifthe surviving business entity is a domestic corporation, any amend- 
ments to its articles of incorporation that are to be made in connection 
with the merger. 

The plan of merger may contain other provisions relating to the merger. 

In the case of a domestic corporation, approval of the plan of merger requires 
that the plan of merger be adopted by its board of directors as provided in G.S. 
55-11-03 and, unless shareholder approval is not required under subsection (g) 
of G.S, 55-11-03, be approved by its shareholders as provided in G.S, 55-11-03. 
In the case of each other merging business entity, the plan of merger must be 
approved in accordance with the laws of the state or country governing the 
organization and internal affairs of that merging business entity. 

After a plan of merger has been approved by a domestic corporation but 
before the articles of merger become effective, the plan of merger (1) may be 
amended as provided in the plan of merger, or (11) may be abandoned (subject 
to any contractual rights) as provided in the plan of merger or, if there is no 
such provision, as determined by the board of directors without further 
shareholder action. 

(d) After a plan of merger has been approved by each merging domestic 
corporation and each other merging business entity as provided in subsection 
(c) of this section, the surviving business entity shall deliver articles of merger 
to the Secretary of State for filing. The articles of merger shall set forth: 

(1) The plan of merger; 

(2) For each merging business entity, its name, type of business entity, 
and the state or country whose laws govern its organization and 
internal affairs; 

(3) The name and address of the surviving business entity; 

(4) A statement that the plan of merger has been approved by each 
merging business entity in the manner required by law; and 

(5) The effective date and time of merger if it is not to be effective at the 
time of filing of the articles of merger. 

If the plan of merger is amended or abandoned before the articles of merger 
become effective, the surviving business entity promptly shall deliver to the 
Secretary of State for filing an amendment to the articles of merger reflecting 
the amendment or abandonment of the plan of merger. 

Certificates of merger shall also be registered as provided in G.S. 47-18.1. 

(e) Amerger takes effect when the articles of merger become effective. When 
a merger takes effect: 

(1) Each other merging business entity merges into the surviving busi- 
ness entity and the separate existence of each merging business entity 
except the surviving business entity ceases; 

(2) The title to all real estate and other property owned by each merging 
business entity is vested in the surviving business entity without 
reversion or impairment; 
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(3) The surviving business entity has all liabilities of each merging 
business entity; 

(4) A proceeding pending by or against any merging business entity may 
be continued as if the merger did not occur, or the surviving business 
entity may be substituted in the proceeding for a merging business 
entity whose separate existence ceases in the merger; 

(5) Ifa domestic corporation is the surviving business entity, its articles of 
incorporation shall be amended to the extent provided in the plan of 
merger; 

(6) The interests in each merging business entity that are to be converted 
into interests, obligations, or securities of the surviving business 
entity or into the right to receive cash or other property are thereupon 
so converted, and the former holders of the interests are entitled only 
to the rights provided to them in the articles of merger or, in the case 
of former holders of shares in a domestic corporation, any rights they 
may have under Article 13 of this Chapter; and 

(7) If the surviving business entity 1s not a domestic corporation, the 
surviving business entity is deemed to agree that it will promptly pay 
to the dissenting shareholders of any merging domestic corporation 
the amount, if any, to which they are entitled under Article 13 of this 
Chapter and otherwise to comply with the requirements of Article 13 
as if it were a surviving domestic corporation in the merger. 

The merger shall not affect the liability or absence of liability of any holder 
of an interest in a merging business entity for any acts, omissions, or 
obligations of any merging business entity made or incurred prior to the 
effectiveness of the merger. The cessation of separate existence of a merging 
business entity in the merger shall not constitute a dissolution or termination 
of the merging business entity. _ 

(el) If the surviving business entity is not a domestic limited lability 
company, a domestic corporation, a domestic nonprofit corporation, or a 
domestic limited partnership, when the merger takes effect the surviving 
business entity is deemed: 

(1) To agree that it may be served with process in this State in any 
proceeding for enforcement (i) of any obligation of any merging 
domestic limited liability company, domestic corporation, domestic 
nonprofit corporation, domestic limited partnership, or other partner- 
ship as defined in G.S. 59-36 that is formed under the laws of this 
State, (ii) the rights of dissenting shareholders of any merging 
domestic corporation under Article 13 of this Chapter, and (iii) any 
obligation of the surviving business entity arising from the merger; 
and 

(2) Ifthe surviving business entity does not have a registered agent in this 
State, to have appointed the Secretary of State as its registered agent 
for service of process in any such proceeding until such time as the 
surviving business entity appoints a registered agent in this State. 
Service on the Secretary of State of any such process shall be made by 
delivering to and leaving with the Secretary of State or with any clerk 
authorized by the Secretary of State to accept service of process, 
duplicate copies of such process. Upon receipt of service of process on 
behalf of a surviving business entity, the Secretary of State shall 
immediately mail a copy of the process by registered or certified mail, 
return receipt requested, to the surviving business entity at its 
address shown in the articles of merger or, if an application for a 
certificate of withdrawal by reason of merger has been filed, at the 
address for service of process contained in that application. 

(f) This section does not apply to a merger that does not include a merging 
unincorporated entity. (1999-369, s. 1.8.) 
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Editor’s Note. — Session Laws 1999-369, s. 
8, made this section effective December 15, 
1999, and applicable to mergers, consolida- 
tions, or conversions effective on or after that 
date. 


ART. 12. TRANSFER OF ASSETS 


§55-12-01 


Session Laws 1999-369, s. 1.8 set out present 
subsection (el) within subsection (e). The 
redesignation of this subsection was set out 
above pursuant to directions from the Revisor 
of Statutes. 


ARTICLE 12. 
Transfer of Assets. 


NORTH CAROLINA COMMENTARY 


The title of this article in the Model Act was 
broadened to describe better the subject matter 


of the article, which is the sale, lease, exchange, 
or mortgage of assets. 


§ 55-12-01. Sale of assets in regular course of business and 
mortgage of assets. 


(a) Amortgage of or other security interest in all or any part of the property 
of a corporation may be made by authority of the board of directors without 
approval of the shareholders, unless otherwise provided in the articles of 
incorporation or in bylaws adopted by the shareholders. 

(b) Unless otherwise provided in the articles of incorporation or in bylaws 
adopted by the shareholders, a corporation may, on the terms and conditions 
and for the consideration determined by the board of directors, and without 


approval by the shareholders: 


(1) Sell, lease, exchange, or otherwise dispose of all, or substantially all, of 
its property in the usual and regular course of business; or 

(2) Transfer any or all of its property to a corporation all the shares of 
which are owned by the corporation. (1925, c. 235; 1929, c. 269; 1939, 
©. 279: \GuSi,.8055-26; 1955,..c. 1371; siecle 1989}: ¢0265;is.01.) 


OFFICIAL COMMENT 


A sale of “all or substantially all” the corporate 
assets in the regular course of business is 
governed by section 12.01. Mortgages of all of 


the corporation’s assets or redeployment of— 


those assets through a wholly owned subsidiary 
are also covered by section 12.01. All other sales 
of “all or substantially all” the corporate assets 
are governed by section 12.02. Dispositions or 
transfers of property that do not involve “all or 
substantially all” the property of the corpora- 
tion are not controlled by statute and may be 
approved by the board of directors (or autho- 
rized corporate officer) in the same manner as 
any other corporate transaction. 


1. THE MEANING OF “ALL OR SUBSTANTIALLY ALL” 


The phrase “all or substantially all,” chosen by 
the draftsmen of the Model Act, is intended to 
mean what it literally says, “all or substantially 
all.” The phrase “substantially all” is synony- 
mous with “nearly all” and was added merely to 
make it clear that the statutory requirements 
could not be avoided by retention of some min- 


imal or nominal residue of the original assets. A 
sale of all the corporate assets other than cash 
or cash equivalents is normally the sale of “all 
or substantially all” of the corporation’s prop- 
erty. A sale of several distinct manufacturing 
lines-while retaining one or more lines is nor- 
mally not asale of “all or substantially all” even 
though the lines béing sold are substantial and 
include a significant fraction of the corpora- 
tion’s former business. If the lines retained are 
viewed only as a temporary operation or as a 
pretext to avoid the “all or substantially all” 
requirements, however, the statutory require- 
ments of chapter 12 must be complied with. 
Similarly, a sale of a plant but retention of 
operating assets (e.g., machinery and equip- 
ment), accounts receivable, good will, and the 
like with a view toward continuing the opera- 
tion at another location is not a sale of “all or 
substantially all” the corporation’s property. 
Some court decisions have adopted a nar- 
rower construction of somewhat similar statu- 
tory language. These decisions should be 
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viewed as resting on the diverse statutory lan- 
guage involved in those cases and should not be 
viewed as illustrating the meaning of “all or 
substantially all” intended by the draftsmen of 
the Model Act. 


2. TRANSFERS OF “ALL OR SUBSTANTIALLY ALL” OF A 
CORPORATION’S ASSETS THAT DO NOT REQUIRE SHARE- 
HOLDER APPROVAL 


Section 12.01 describes transfers or disposi- 
tions of “all or substantially all” the corporate 
assets that do not require shareholder approval 
unless the articles of incorporation require it. 
These transactions consist of (1) mortgages or 
pledges of all the corporation’s property, 
whether or not the loan they secure is in the 
ordinary course of business, (2) transactions 
within the usual and regular course of busi- 
ness, and (3) transfers to wholly owned subsid- 
iaries. 


a. Mortgages or pledges 


Mortgages or pledges of all the corporate 
assets may be demanded by lenders. They are 
essentially and substantively different from a 
sale or other disposition of assets even though 
they may take the form of a formal transfer of 
title to the mortgagee for security purposes, or 
of a dedication of assets to the repayment of 
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indebtedness, as in the case of oil and gas 
production payments. The corporation remains 
in possession of the mortgaged property, may 
continue to use it for corporate purposes, in 
most cases must continue to manage the prop- 
erty, and may recover full title to the property 
by discharging the indebtedness. 


b. Sales in the usual and regular course of 
business 


Most transfers of “all or substantially all” the 
corporate property (as defined above) are, al- 
most by definition, not in the usual and regular 
course of business; sales by real estate corpora- 
tions and by corporations organized to liquidate 
a business are examples of sales that may be 
included in this part of section 12.01(a). Typi- 
cally, sales falling within the usual and regular 
course of business do not involve the sale of the 
corporate name or good will. 


c. Transfers to a subsidiary 


Section 12.01 provides that a transfer of 
property to a wholly owned subsidiary does not 
require a vote of shareholders. This provision, 
however, may not be used as a device to avoid a 
vote of shareholders by a multiple-step trans- 
action. 


NORTH CAROLINA COMMENTARY 


Subsection (a) is identical to former G.S. 
55-112(a) and was substituted for the compara- 
ble provision in the Model Act (subdivision 
12.01(a)(2)) to avoid an unintended implication 
that all mortgages or security interests require 
express approval by the board of directors. 
Subsection (b) consists of subsection 12.01(a) of 


Legal Periodicals. — For comment on the 
disposition of corporate assets, see 43 N.C.L. 
Rey. 957 (1965). 


CASE 


Editor’s Note. — The case below was de- 
cided under the Business Corporation Act 
adopted in 1955. 

Noncompliance with Statute as Breach 
of Duty. — Failure to conform to the mandates 


the Model Act, except for an introductory 
phrase taken from former G.S. 55-112(b) and 
the omission of the Model Act’s ‘subdivision 
12.01(a)(2). Because the Model Act’s subsection 
12.02(b) serves the same function as the lan- 
guage taken from former G.S. 55-112(b), that 
subsection was omitted. 


For article, “The Creation of North Carolina’s 
Limited Liability Corporation Act,” see 32 Wake 
Forest L. Rev. 179 (1997). 


NOTES 


of former § 55-112 constituted a breach of di- 
rector’s fiduciary duty as well as a breach of the 
majority stockholders’ duty to the minority. Loy 
v. Lorm Corp., 52 N.C. App. 428, 278 S.E.2d 897 
(1981). 


§ 55-12-02. Sale of assets other than in regular course of 


business. 


(a) A corporation may sell, lease, exchange, or otherwise dispose of all, or 
substantially all, of its property, otherwise than in the usual and regular 
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course of business, on the terms and conditions and for the consideration 
determined by the corporation’s board of directors, if the board of directors 
proposes and its shareholders approve the proposed transaction. 

(b) For a transaction to be authorized: 

(1) The board of directors must recommend the proposed transaction to 
the shareholders unless the board of directors determines that be- 
cause of conflict of interest or other special circumstances it should 
make no recommendation, in which event the board of directors must 
communicate the basis for its lack of a recommendation to the 
shareholders with the submission of the proposed transaction; and 

(2) The shareholders entitled to vote must approve the transaction. 

(c) The board of directors may condition its submission of the proposed 
transaction on any basis. 

(d) The corporation shall notify each shareholder, whether or not entitled to 
vote, of the proposed shareholders’ meeting in accordance with G.S. 55-7-05. 
The notice must also state that the purpose, or one of the purposes, of the 
meeting is to consider the sale, lease, exchange, or other disposition of all, or 
substantially all, the property of the corporation and contain or be accompa- 
nied by a description of the transaction. 

(e) Unless the articles of incorporation, a bylaw adopted by the sharehold- 
ers, Article 9 or the board of directors (acting pursuant to subsection (c)) 
require a greater vote or a vote by voting groups, the transaction to be 
authorized must be approved by a majority of all the votes entitled to be cast 
on the transaction. 

(f) After a sale, lease, exchange, or other disposition of property is autho- 
rized, the transaction may be abandoned (subject to any contractual rights) 
without further shareholder action. 

(g) A transaction that constitutes a distribution is governed by G.S. 55-6-40 
and not by this section. (1925, c. 235; 1929, c. 269; 1939, c. 279; G.S., s. 55-26; 
1955} c:) 187 Iyperel91989; c. 265, 8:1.) 


OFFICIAL COMMENT 


The scope of the phrase “all or substantially all” 
is discussed in the Official Comment to section 
12.01. All transactions that involve the sale or 
transfer of “all or substantially all” the corpo- 
rate property must be approved by the share- 
holders unless they fall within one of the excep- 
tions of section 12.01. 

Section 12.02 requires the board of directors 
to propose the sale and then submit the pro- 
posal to the shareholders. The board of direc- 
tors must make a recommendation to the 
shareholders that the transaction be approved, 
unless the board determines that because of 
conflict of interest or other special circum- 
stances it should make no recommendation. If 
the board so determines, it must describe the 
conflict or circumstances, and communicate the 
basis for its determination, to the shareholders 
when it presents the proposed sale. 

The proposed sale, to be approved, must 
receive the vote of a majority of the outstanding 
votes entitled by the articles of incorporation to 
be cast on the proposal. This is a greater vote 
than that required for ordinary matters under 
section 7.25. Nonvoting classes of shares are 
not given a statutory right to vote on proposed 


sales (either as separate voting groups or to- 
gether with voting shares) by the revised Model 
Act on the theory that classes or series of 
shares that are made nonvoting by the articles 
of incorporation generally did not retain a voice 
in the areas of business the corporation may 
engage in the future. The articles of incorpora- 
tion, however, may stipulate that specified 
classes or series of shares are entitled to vote by 
separate voting groups. Thus, in the absence of 
special provision in the articles of incorpora- 
tion, only the shares of the corporation entitled 
to vote generally by the articles of incorporation 
are entitled to vote on sales of substantially all 
the assets of the corporation. The articles of 
incorporation may also specify that a greater 
percentage of votes is required to approve the 
proposal than specified in section 12.02. 

The board of directors may condition its sub- 
mission of a proposal to the shareholders under 
subsection (c) on any basis—for example, on its 
receiving a certain percentage of shareholders’ 
affirmative votes or that specified classes or 
series of shares, voting by separate voting 
groups, must approve the transaction or on 
some other basis; see the discussion of condi- 
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tional submissions in the Official Comment to 
section 10.03. 

The approval of most sales of “all or substan- 
tially all” of the corporation’s assets gives rise to 
dissenters’ rights under chapter 13 to share- 
holders who are entitled to vote on the trans- 
action and avail themselves of the procedures 
described in that chapter. Sales subject to sec- 
tion 12.02 that do not give rise to dissenters’ 
rights even for voting shares include (1) sales 
pursuant to a court order and (2) sales that 
require all or substantially all of the net pro- 
ceeds to be distributed to the shareholders in 
accordance with their respective interests 
within one year after the date of sale. See 
section 13.02. Shares not entitled to vote on the 
transaction do not have dissenters’ rights by 
statute; the articles of incorporation may grant 
those rights or the board of directors may elect 
to make them available. 

Section 12.02(f) authorizes a board of direc- 
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tors to abandon a proposed sale without share- 
holder approval after it has been previously 
approved by the shareholders. An abandon- 
ment does not affect contractual rights that 
third persons may have against the corpora- 
tion. 

Certain corporate divisions, often called “spin 
offs,” “split offs,” or “split ups,” sometimes in- 
volve transactions that may be formally char- 
acterized as sales of “all or substantially all” the 
corporate assets when in fact they are only a 
step in a corporate division that does not give 
rise to the problem of a major change in corpo- 
rate direction and therefore does not need 
shareholder approval. Section 12.02(g) is de- 
signed to make clear that transactions like this, 
which actually constitute a distribution, are not 
subject to section 12.02. See Siegal, “When 
Corporations Divide: A Statutory and Financial 
Analysis,” 79 HARV. L. REV. 534 (1966). 


NORTH CAROLINA COMMENTARY 


Article 12 changes the former law by requir- 
ing a simple majority of the shares entitled to 
vote instead of a two-thirds majority of all 
shares outstanding, whether or not otherwise 
entitled to vote, for the sale of substantially all 
of the assets of a corporation. 

The Model Act’s subsection 12.02(a) provides 
that a corporation may sell, lease, exchange, or 
otherwise dispose of all, or substantially all, of 
its property “(with or without the good will).” 


Legal Periodicals. — For article on the 
evolution of corporate combination law, see 78 
N.C.L. Rev. 687 (1998). 


Because the drafters believed that the lan- 
guage in parentheses is unclear and probably 
adds nothing to the subsection, it was not 
included in subsection (a). 

The Model Act was modified in subsection (b) 
to conform to changes made in G.S. 55-10-03. 

The phrase “a bylaw adopted by the share- 
holders” was inserted in subsection (e) to pre- 
serve the practice under prior law. 


§ 55-12-03. Article 9 to control. 


Nothing in this Article shall be construed to modify in any manner the 
provisions or applicability of Article 9. (1989, c. 265, s. 1.) 


NORTH CAROLINA COMMENTARY 


This section, which does not appear in the 
Model Act, was added to clarify that Article 12 


does not in any manner modify the provisions of 
Article 9. 
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ARTICLE 13. 
Dissenters’ Rights. 


Part 1. Right to Dissent and Obtain Payment for Shares. 


§ 55-13-01. Definitions. 
In this Article: 


(1) 


(2) 


(3) 


“Corporation” means the issuer of the shares held by a dissenter before 
the corporate action, or the surviving or acquiring corporation by 
merger or share exchange of that issuer. 

“Dissenter” means a shareholder who is entitled to dissent from 
corporate action under G.S. 55-13-02 and who exercises that right 
when and in the manner required by G.S. 55-13-20 through 55-13-28. 
“Fair value”, with respect to a dissenter’s shares, means the value of 
the shares immediately before the effectuation of the corporate action 
to which the dissenter objects, excluding any appreciation or depre- 
ciation in anticipation of the corporate action unless exclusion would 


be inequitable. 


(4) 


“Interest” means interest from the effective date of the corporate 


action until the date of payment, at a rate that is fair and equitable 
under all the circumstances, giving due consideration to the rate 
currently paid by the corporation on its principal bank loans, if any, 
but not less than the rate provided in G.S. 24-1. 


(5) 


“Record shareholder” means the person in whose name shares are 


registered in the records of a corporation or the beneficial owner of 
shares to the extent of the rights granted by a nominee certificate on 


file with a corporation. 


(6) 


“Beneficial shareholder” means the person who is a beneficial owner of 


shares held in a voting trust or by a nominee as the record share- 


holder. 
(7) 


“Shareholder” means the record shareholder or the beneficial share- 


holder. (1925, c. 77, s. 1; 1943, c. 270; G.S., s. 55-167; 1955, c. 1371, s. 
11969; ¢. 751, s.°39; 1978, c. 469,'ss. 36, 37;:1989; ¢: 265,'s.-1.) 


OFFICIAL COMMENT 


Section 13.01 contains specialized definitions 
applicable only to chapter 13. 

(1) The definition of “corporation” in section 
13.01(1) includes successor or acquiring corpo- 
rations in mergers or share exchanges within 
the scope of that definition. In these transac- 
tions, the obligations of the disappearing or 
acquired corporations must be assumed by the 
successor or acquiring corporation and they are 
thus included within the definition of “corpora- 
tion.” 

(2) The definition of “dissenter” in section 
13.01(2) is phrased in terms of a “shareholder,” 
a term that is itself specially defined in section 
13.01(7). The definition of “shareholder” for 
purposes of chapter 13 differs from the defini- 
tion of that term used elsewhere in the Model 
Act. Section 1.40 defines “shareholder” as used 
elsewhere in the Act to include only “record 


shareholders” as defined in section 13.01(5). 
Section 13.01(7), on the other hand, defines 
“shareholder” to include not only “record share- 
holders” but “beneficial shareholders,” a term 
that is itself defined in section 13.01(6). The 
specially defined terms “record shareholder” 
and “beneficial shareholder” appear primarily 
in section 13.08, which establishes the manner 
in which beneficial shareholders, and record 
shareholders who are acting as nominees for 
more than one beneficial shareholder, establish 
dissenters’ rights. The broadest definition of 
“shareholder” is used generally throughout the 
balance of chapter 13 in order to permit bene- 
ficial shareholders to take advantage of the 
provisions of this chapter as provided in section 
T3203) 

The definition of “dissenter” in section 
13.01(2) is also limiting, since only a share- 
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holder who has performed all the conditions 
imposed on him by this chapter in order to 
obtain payment for his shares is a “dissenter.” 
Under this definition, a shareholder who ini- 
tially objects but fails to perform any of these 
conditions within the times specified by this 
chapter loses his status as “dissenter” under 
this section. 

(3) The definition of “fair value” in section 
13.01(3) leaves to the parties (and ultimately to 
the courts) the details by which “fair value” is to 
be determined within the broad outlines of the 
definition. This definition thus leaves un- 
touched the accumulated case law about mar- 
ket value, value based on prior sales, capital- 
ized earnings value, and asset value. It 
specifically preserves the former language ex- 
cluding appreciation and depreciation in antic- 
ipation of the proposed corporate action, but 
permits an exception for equitable consider- 
ations. The purpose of this exception (“unless 
exclusion would be inequitable”) is to permit 
consideration of factors similar to those ap- 
proved by the Supreme Court of Delaware in 
Weinberger v. UOP, Inc., 457 A.2d 701 (Del. 
1983), a case in which the court found that the 
transaction did not involve fair dealing or fair 
price: “In our view this includes the elements of 
recissory damages if the Chancellor considers 
them susceptible of proof and a remedy appro- 
priate to all the issues of fairness before him.” 
Consideration of appreciation or depreciation 
which might result from other corporate ac- 
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tions is permitted; these effects in the past have 
often been reflected either in market value or 
capitalized earnings value. 

“Fair value” is to be determined immediately 
before the effectuation of the corporate action, 
instead of the date of the shareholder’s vote, as 
is the case under most state statutes that 
address the issue. This comports with the plan 
of this chapter to preserve the dissenter’s prior 
rights as a shareholder until the effective date 
of the corporate action, rather than leaving him 
in a twilight zone where he has lost his former 
rights, but has not yet gained his new ones. 

(4) The definition of “interest” in section 
13.01(4) is included to make interest computa- 
tions under this chapter more realistic. The 
right to receive interest is based on the elemen- 
tary consideration that the corporation has the 
use of the dissenter’s money, and the dissenter 
has no use of it, from the effective date of the 
corporate action until the date of payment. The 
definition also requires the adjustment of rates 
to accommodate radical changes in prevailing 
rates like those seen in the late 1970s and early 
1980s and that may be seen again in the future. 
The specification of the rate currently paid by 
the corporation provides a prima facie standard 
which should facilitate voluntary settlements. 
The date from which interest runs has been 
changed from the date of the shareholders’ vote 
to the effective date of the corporate action, in 
conformity with the change of the valuation 
date in section 13.01(8). 


NORTH CAROLINA COMMENTARY 


The reference in the definition of “fair value” 
(in subdivision (3)) to “the effectuation of the 
corporate action” means the actual merger or 
other transaction that will occur after the 
shareholders vote on the transaction. 

Subdivision 13.01(4) of the Model Act fixes 
the interest on fair value at the average rate 
currently paid by the corporation on its princi- 
pal bank loans or, if none, at a rate that is fair 


Legal Periodicals. — For article, “The Ex- 
clusivity of the Appraisal Remedy Under the 
New North Carolina Business Corporation Act: 
Deciding the Standard of Review for Cash-Out 
Mergers,” see 69 N.C.L. Rev. 501 (1991). 


§ 55-13-02. Right to dissent. 


and equitable under all the circumstances. This 
section differs from that provision in fixing the 
statutory “legal rate” as a floor and allows the 
court more flexibility in fixing a fair interest 
rate by providing that it should be fair and 
equitable under the circumstances and that the 
rate currently paid by the corporation on its 
principal bank loans, if any, is just one of those 
circumstances. 


For article, “The Creation of North Carolina’s 
Limited Liability Corporation Act,” see 32 Wake 
Forest L. Rev. 179 (1997). 

For article on the evolution of corporate com- 
bination law, see 78 N.C.L. Rev. 687 (1998). 


(a) In addition to any rights granted under Article 9, a shareholder is 
entitled to dissent from, and obtain payment of the fair value of his shares in 
the event of, any of the following corporate actions: 

(1) Consummation of a plan of merger to which the corporation (other 
than a parent corporation in a merger whose shares are not affected 
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under G.S. 55-11-04) is a party unless (i) approval by the shareholders 

of that corporation is not required under G.S. 55-11-03(g) or (ii) such 

shares are then redeemable by the corporation at a price not greater 
than the cash to be received in exchange for such shares; 

(2) Consummation of a plan of share exchange to which the corporation is 
a party as the corporation whose shares will be acquired, unless such 
shares are then redeemable by the corporation at a price not greater 
than the cash to be received in exchange for such shares; 

(3) Consummation of a sale or exchange of all, or substantially all, of the 
property of the corporation other than as permitted by G.S. 55-12-01, 
including a sale in dissolution, but not including a sale pursuant to 
court order or a sale pursuant to a plan by which all or substantially 
all of the net proceeds of the sale will be distributed in cash to the 
shareholders within one year after the date of sale; 

(4) An amendment of the articles of incorporation that materially and 
adversely affects rights in respect of a dissenter’s shares because it (1) 
alters or abolishes a preferential right of the shares; (ii) creates, 
alters, or abolishes a right in respect of redemption, including a 
provision respecting a sinking fund for the redemption or repurchase, 
of the shares; (iii) alters or abolishes a preemptive right of the holder 
of the shares to acquire shares or other securities; (iv) excludes or 
limits the right of the shares to vote on any matter, or to cumulate 
votes; (v) reduces the number of shares owned by the shareholder to 
a fraction of a share if the fractional share so created is to be acquired 
for cash under G.S. 55-6-04; or (vi) changes the corporation into a 
nonprofit corporation or cooperative organization; or 

(5) Any corporate action taken pursuant to a shareholder vote to the 
extent the articles of incorporation, bylaws, or a resolution of the 
board of directors provides that voting or nonvoting shareholders are 
entitled to dissent and obtain payment for their shares. 

(b) A shareholder entitled to dissent and obtain payment for his shares 
under this Article may not challenge the corporate action creating his entitle- 
ment, including without limitation a merger solely or partly in exchange for 
cash or other property, unless the action is unlawful or fraudulent with respect 
to the shareholder or the corporation. 

(c) Notwithstanding any other provision of this Article, there shall be no 
right of shareholders to dissent from, or obtain payment of the fair value of the 
shares in the event of, the corporate actions set forth in subdivisions (1), (2), or 
(3) of subsection (a) of this section if the affected shares are any class or series 
which, at the record date fixed to determine the shareholders entitled to 
receive notice of and to vote at the meeting at which the plan of merger or 
share exchange or the sale or exchange of property is to be acted on, were (i) 
listed on a national securities exchange or designated as a national market 
system security on an interdealer quotation system by the National Associa- 
tion of Securities Dealers, Inc., or (11) held by at least 2,000 record sharehold- 
ers. This subsection does not apply in cases in which either: 

(1) The articles of incorporation, bylaws, or a resolution of the board of 
directors of the corporation issuing the shares provide otherwise; or 

(2) In the case of a plan of merger or share exchange, the holders of the 
class or series are required under the plan of merger or share 
exchange to accept for the shares anything except: 

a. Cash; 

b. Shares, or shares and cash in lieu of fractional shares of the 
surviving or acquiring corporation, or of any other corporation 
which, at the record date fixed to determine the shareholders 
entitled to receive notice of and vote at the meeting at which the 
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plan of merger or share exchange is to be acted on, were either 


listed subject to notice of 


issuance on a national securities 


exchange or designated as a national market system security on 
an interdealer quotation system by the National Association of 
Securities Dealers, Inc., or held by at least 2,000 record share- 


holders; or 


c. Acombination of cash and shares as set forth in sub-subdivisions a. 
and b. of this subdivision. (1925, c. 77, s. 1; c. 285; 1929, c. 269; 
193956) 279; 1948, '6..2702G.5. 88..00-26,,00-16/;, 1955¢e. 4371; 8: 
1; 1959, c. 13816, ss. 30, 31; 1969, c. 751, ss. 36, 39; 1978, c. 469, ss. 
36, 37; c. 476, s. 193; 1989, c. 265, s. 1; 1989 (Reg. Sess., 1990), c. 
1024, s. 12.18; 1991, c. 645, s. 12; 1997-202, s. 1; 1999-141, s. 1.) 


OFFICIAL COMMENT 


1. TRANSACTIONS GIVING RISE TO DISSENTERS’ RIGHTS 


Section 13.02(a) establishes the scope of a 

shareholder’s right to dissent (and his resulting 

right to obtain payment for his shares) by 
defining the transactions with respect to which 

a right to dissent exists. These transactions 

are: 

(1) A plan of merger if the shareholder (i) is 
entitled to vote on the merger under section 
11.03 or pursuant to provisions in the articles 
of incorporation, or (11) is a shareholder of a 
subsidiary that is merged with a parent un- 
der section 11.04. The right to vote on a 
merger under section 11.03 extends to corpo- 
rations whose separate existence disappears 
in the merger and to the surviving corpora- 
tions if the number of its outstanding shares 


ceive cash for their shares. A sale other than 
for cash gives rise to a right of dissent since 
property sometimes cannot be converted into 
cash until long after receipt and a minority 
shareholder should not be compelled to as- 
sume the risk of delays or market declines. 
Similarly, a plan that provides for a prompt 
distribution of the property received gives 
rise to the right of dissent since the minority 
shareholder should not be compelled to ac- 
cept for his shares different securities or 
other property that may not be readily mar- 
ketable. 

The exclusion of court-ordered sales from 
the dissenter’s right is based on the view that 
court review and approval ensures that an 
independent appraisal of the fairness of the 
transaction has been made. 


is increased by more than 20 percent as a (4) Amendments to articles of incorporation 


result of the merger. 

(2) Ashare exchange under section 11.02 if the 
corporation is a party whose shares are being 
acquired by the plan and the shareholder is 
entitled to vote on the exchange. 

(3) Asale or exchange of all or substantially all 
of the property of the corporation not in the 
usual course of business under section 12.02 
if the shareholder is entitled to vote on the 
sale or exchange. Section 13.02(a)(3) gener- 
ally grants dissenters’ rights in connection 
with sales in the process of dissolution but 
excludes them in connection with sales by 
court order and sales for cash that require 
substantially all the proceeds to be distrib- 
uted to the shareholders within one year. The 
inclusion of sales in dissolution is designed to 
ensure that the right to dissent cannot be 


that impair the shareholders rights as share- 
holders in any of the enumerated ways. The 
reasons for granting a right of dissent in 
these situations are similar to those granting 
such rights in cases of merger and transfer of 
assets. The grant of these rights increases 
the security of investors by allowing them to 
escape when the nature of their investment 
rights is fundamentally altered or they are 
compelled to accept cash for their investment 
in an amount established by the corporation. 
The grant also enhances the freedom of the 
majority to make changes, because the exist- 
ence of an escape hatch makes fair and rea- 
sonable a change that might be unfair if it 
forced a fundamental change of rights upon 
unwilling investors without giving them a 
reasonable alternative. 


avoided by characterizing sales as made in’ (5) Any corporate action to the extent the arti- 


the process of dissolution long before distri- 
bution is made. An exception is provided for 
sales for cash pursuant to a plan that pro- 
vides for distribution within one year. These 
transactions are unlikely to be unfair to mi- 
nority shareholders since majority and mi- 
nority are being treated in precisely the same 
way and all shareholders will ultimately re- 
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cles, bylaws, or a resolution of the board of 
directors grant a right of dissent. Corpora- 
tions may wish to grant on a voluntary basis 
dissenters’ rights in connection with impor- 
tant transactions (e.g., those submitted for 
shareholder approval). The grant may be to 
nonvoting shareholders in connection with 
transactions that give rise to dissenters’ 
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rights with respect to voting shareholders. 
The grant of dissenters’ rights may add to the 
attractiveness of preferred shares, and may 
satisfy shareholders who would, in the ab- 
sence of dissenters’ rights, sue to enjoin the 
transaction. Also, in situations where the 
existence of dissenters’ rights may otherwise 
be disputed, the voluntary offer of those 
rights under this section will avoid a dispute. 
Generally, only shareholders who are entitled 
to vote on the transaction are entitled to assert 
dissenters’ rights with respect to the transac- 
tion. The right to vote may be based on the 
articles of incorporation or other provisions of 
the Model Act. For example, a class of nonvot- 
ing shares may nevertheless be entitled to vote 
(either as a separate voting group or as part of 
the general voting group) on an amendment to 
the articles of incorporation that affects them 
as provided in one of the ways set forth in 
section 10.04; such a class is entitled to assert 
dissenters’ rights if the transaction also falls 
within section 13.02. On the other hand, such a 
class does not have the right to vote on a sale of 
substantially all the corporation’s assets not in 
the ordinary course of business, and therefore 
that class is not entitled to assert dissenters’ 
rights with respect to that sale. One exception 
to this principle is the merger of a subsidiary 
into its parent under section 11.04 in which 
minority shareholders of the subsidiary have 
the right to assert dissenters’ rights even 
though they have no right to vote. 


2. EXCLUSIVITY OF DISSENTERS’ RIGHTS 


Section 13.02(b) basically adopts the New York 
formula as to exclusivity of the dissenters’ rem- 
edy of this chapter. The remedy is the exclusive 
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remedy unless the transaction is “unlawful” or 
“fraudulent.” The theory underlying this sec- 
tion is as follows: when a majority of sharehold- 
ers has approved a corporate change, the cor- 
poration should be permitted to proceed even if 
a minority considers the change unwise or 
disadvantageous, and persuades a court that 
this is correct. Since dissenting shareholders 
can obtain the fair value of their shares, they 
are protected from pecuniary loss. Thus in 
general terms an exclusivity principle is justi- 
fied. But the prospect that shareholders may be 
“paid off’ does not justify the corporation in 
proceeding unlawfully or fraudulently. If the 
corporation attempts an action in violation of 
the corporation law on voting, in violation of 
clauses in articles of incorporation prohibiting 
it, by deception of shareholders, or in violation 
of a fiduciary duty—to take some exam- 
ples—the court’s freedom to intervene should 
be unaffected by the presence or absence of 
dissenters’ rights under this chapter. Because 
of the variety of situations in which unlawful- 
ness and fraud may appear, this section makes 
no attempt to specify particular illustrations. 
Rather, it is designed to recognize and preserve 
the principles that have developed in the case 
law of Delaware, New York and other states 
with regard to the effect of dissenters’ rights on 
other remedies of dissident shareholders. See 
Weinberger v. UOP, Inc., 457 A.2d 701 (Del. 
1983) (appraisal remedy may not be adequate 
“where fraud, misrepresentation, self-dealing, 
deliberate waste of corporate assets, or gross or 
palpable overreaching are involved”). See also 
Vorenberg, “Exclusiveness of the Dissenting 
Stockholders’ Appraisal Right,” 77 HARV. L. 
REV. 1189 (1964). 


AMENDED NORTH CAROLINA COMMENTARY 


Subdivisions (a)(1), (a)(2), and (a)(3) give a 
right of dissent for all shares, whether voting or 
nonvoting, in the case of a merger or sale or 
exchange of assets; the corresponding provi- 
sions in the Model Act give the right of dissent 
only to voting shareholders. 

The right of dissent under this section, how- 
ever, does not apply in a merger to shares of a 
corporation when approval by the shareholders 
of that corporation is not required under G.S. 
55-11-03(g) or to shares of a parent corporation 
in a merger under G.S. 55-11-04. In addition, 
the right of dissent does not apply in a merger 
or share exchange to shares that are redeem- 
able by the corporation at the time of the 
transaction at a price not greater than the cash 
to be received in exchange for such shares. The 
Model Act was modified in clause (i) of subdivi- 
sion (a)(1) to clarify that the absence of a right 
of dissent applies only to the shares of the 
corporation covered by G.S. 55-11-03(g) and not 


to shares of a corporation if approval by its 
shareholders is required. 

The Model Act was also modified in subdivi- 
sion (a)(3) to provide that a right of dissent will 
not be available if the sale of property is pur- 
suant to a plan by which all or substantially all 
of the net proceeds of the sale will be distrib- 
uted in cash to the shareholders within one 
year after the date of the sale. This is different 
from the Model Act, which requires the sale 
itself to be in cash. This subdivision thus allows 
more flexibility in permitting, for example, the 
sale to be for promissory notes or other property 
that will be converted to cash for distribution 
within the one-year period. 

The language of the Model Act which excepts 
from the operation of the section “a limitation 
by dilution through issuance of shares or other 
securities with similar voting rights” was elim- 
inated from the end of clause (iv) of subdivision 
(a)(4). The only reason for this elimination was 
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the drafters’ opinion that the language is un- 
necessary; if it were necessary, it should also 
have been added to the end of G.S. 55-10- 
04(a)(4). 

Clause (vi) of subdivision (a)(4), which is not 
in the Model Act, brings forward the same 
provisions in former G.S. 55-101(b). However, 
the drafters decided not to bring forward the 
unusual provision in former G.S. 55-102(a) that 
gave a right of dissent to the holders of any 
class of preferred shares with dividend 
arrearages if the corporation offered to ex- 
change such shares for shares with a prior 
preference and that offer was accepted by any 
of the preferred shareholders. Such a situation 
may be covered by clause (i) of subdivision 
(a)(4). 

The introductory language of subsection 


Effect of Amendments. — Session Laws 
1999-141, s. 1, effective October 1, 1999, and 
applicable to corporate actions to which share- 
holders may dissent occurring on or after that 
date, inserted “whose shares are not affected” 
in subdivision (a)(1) and added “or” to the end of 
subdivision (a)(4); in subsection (c), rewrote the 
introductory language, in subdivision (c)(1), in- 
serted “bylaws, or a resolution of the board of 
directors” and “or,” and in subdivision (c)(2)b. 
inserted “designated as a... or” and deleted “of 
record” following “held.” 


CASE 


Editor’s Note. — Some of the cases below 
were decided under the Business Corporation 
Act adopted in 1955. 

A statutory appraisal is shareholder’s 
exclusive remedy to redress what the minor- 
ity shareholders perceived to be as an inade- 
quate price for their shares. IRA ex rel. 
Oppenheimer v. Brenner Cos., 107 N.C. App. 
16, 419 S.E.2d 354, cert. denied, 332 N.C. 666, 
424 8.E.2d 401 (1992). 

Astatutory appraisal is not a dissenting 
shareholder’s exclusive remedy when the 
shareholder has presented claims of breach of 
fiduciary duty, fraud, self-dealing, securities 
violations, or similar claims based on allega- 
tions other than solely the inadequacy of the 
stock price. IRA ex rel. Oppenheimer v. Brenner 
Cos., 107 N.C. App. 16, 419 S.E.2d 354, cert. 
denied, 332 N.C. 666, 424 S.E.2d 401 (1992). 

When Statutory Appraisal Is Appropri- 
ate Remedy. — A statutory appraisal is a 
dissenting shareholder’s exclusive remedy 
when the shareholder challenges only the fair 
value or price of the stock. IRA ex rel. 
Oppenheimer v. Brenner Cos., 107 N.C. App. 
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13.02(a) of the Model Act was modified to pro- 
vide that the rights provided by this section are 
in addition to any rights provided by Article 9. 

By making the appraisal remedy exclusive 
unless the transaction is “unlawful” or “fraud- 
ulent,” subsection (b) effects a change from 
former G.S. 55-113(b), which provided that 
such remedy was “in addition to any other right 
[the shareholder] may have in law or in equity.” 

Language was added to the Model Act provi- 
sion to make it clear that subsection (b) covers 
a cash merger and that, in determining 
whether a merger was “unlawful” or “fraudu- 
lent,” the same standard applies, regardless of 
whether the consideration received was cash, 
other property, or shares of a surviving corpo- 
ration. 


Legal Periodicals. — For note as to bad 
faith of the majority in close corporations, see 
35 N.C.L. Rev. 271 (1957). 

For article, “The Exclusivity of the Appraisal 
Remedy Under the New North Carolina Busi- 
ness Corporation Act: Deciding the Standard of 
Review for Cash-Out Mergers,” see 69 N.C.L. 
Rev. 501 (1991). 

For 1997 legislative survey, see 20 Campbell 
L. Rev. 389. 

For article on the evolution of corporate com- 
bination law, see 78 N.C.L. Rev. 687 (1998). 


NOTES 


16, 419 S.E.2d 354, cert. denied, 332 N.C. 666, 
424 §.E.2d 401 (1992). 

Exclusivity of Shareholder’s Remedy. — 
Subsection (b) of this section now establishes 
the exclusivity of a dissenting shareholder’s 
remedy in challenging a corporation’s actions. 
The remedy is the exclusive remedy unless the 
transaction is unlawful or fraudulent. IRA ex 
rel. Oppenheimer v. Brenner Cos., 107 N.C. 
App. 16, 419 S.E.2d 354, cert. denied, 332 N.C. 
666, 424 S.E.2d 401 (1992). 

Legislative Intent to Increase Available 
Remedies. — The language “In addition to any 
other right he may have in law or equity” in 
former § 55-113(b) showed that the legislature 
intended to increase the remedies available to a 
dissenting shareholder, not to supplant any 
other remedies that the shareholder might 
have. Austell v. Smith, 6384 F. Supp. 326 
(W.D.N.C.), appeal dismissed, 801 F.2d 393 (4th 
Cir. 1986). 

Plaintiffs in derivative shareholders’ ac- 
tion were not required to pursue statutory 
dissenters’ rights under former § 55-113 (see 
now Art. 13 of ch. 55) to oppose merger during 
litigation in order to maintain standing. Subdi- 
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vision (c) of former § 55-113 would have de- 
prived them of all interest in defendant corpo- 
ration. Alford v. Shaw, 327 N.C. 526, 398 S.E.2d 
445 (1990). 

Assertion of Claims in Federal Court. — 
Pending dissent and appraisal petitions did not 
bar minority stockholders from asserting dam- 
age claims in federal court. Austell v. Smith, 
634 F. Supp. 326 (W.D.N.C.), appeal dismissed, 
801 F.2d 393 (4th Cir. 1986). 

Allegations of Fraud or Misrepresenta- 
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tion. — Minority shareholder’s allegations 
failed to state a fraud claim, where they alleged 
that the majority stockholders intentionally 
engaged in a course of conduct designed to 
reduce the value of the corporation’s assets, 
which would diminish the value of minority 
shares and thereby allow those shares to be 
purchased at a reduced price. Werner v. 
Alexander, 130 N.C. App. 435, 502 S.E.2d 897 
(1998). 


§ 55-13-03. Dissent by nominees and beneficial owners. 


(a) Arecord shareholder may assert dissenters’ rights as to fewer than all 
the shares registered in his name only if he dissents with respect to all shares 
beneficially owned by any one person and notifies the corporation in writing of 
the name and address of each person on whose behalf he asserts dissenters’ 
rights. The rights of a partial dissenter under this subsection are determined 
as if the shares as to which he dissents and his other shares were registered in 
the names of different shareholders. 

(b) A beneficial shareholder may assert dissenters’ rights as to shares held 


on his behalf only if: 


(1) He submits to the corporation the record shareholder’s written consent 
to the dissent not later than the time the beneficial shareholder 


asserts dissenters’ rights; and 


(2) He does so with respect to all shares of which he is the beneficial 
Shareholder, (1925. ¢.. 77,8 .l; 1943.°c, 270; G.S., s.. 55-167; L955. c. 
To71, Ss. 1; 19695¢. 751,'s. 39; TOTS, C. 4609, SS. 36, oad ooorG. 20a Ss: 


1) 


OFFICIAL COMMENT 


Section 13.03 addresses the relationship be- 
tween dissenters’ rights and the widespread 
practice of nominee or street name ownership 
of publicly held shares. Generally, a share- 
holder must dissent with respect to all the 
shares he owns or over which he has power to 
direct the vote. If a record shareholder is a 
nominee for several beneficial shareholders, 
however, some of whom wish to dissent and 
some of whom do not, section 13.03(a) permits 
the record shareholder to dissent with respect 
to a portion of the shares owned by him but only 
with respect to all the shares beneficially 
owned by a single person. This limitation is 
necessary to prevent speculative abuse by a 
single beneficial shareholder who is not funda- 
mentally opposed to the proposed corporate 
action but who may wish to gamble, as to some 
of his shares, on the possibility of a high pay- 
ment to dissenters. 

Section 13.03(a) also requires a record share- 
holder who dissents with respect to a portion of 
the shares held by him to notify the corporation 
of the name and address of the beneficial owner 
on whose behalf he has dissented. 

Section 13.03(b) permits a beneficial share- 
holder to assert dissenters’ rights directly if he 


submits the record shareholder’s written con- 
sent. Generally, corporations treat the record 
shareholder as the owner of shares, and a 
beneficial shareholder is entitled to assert dis- 
senters’ rights only as set forth in this section. 
It would be foreign to the premises underlying 
nominee and street name ownership to require 
these record shareholders to forward demands 
and participate in litigation on behalf of their 
clients. In order to make dissenters’ rights 
effective without burdening record sharehold- 
ers, beneficial shareholders should be allowed 
to assert their own claims as provided in this 
subsection. The beneficial shareholder is re- 
quired to submit a written consent by the 
record shareholder to his assertion of dissent- 
ers’ rights to verify the beneficial shareholder’s 
entitlement and to permit the protection of any 
security interest in the shares. In practice, a 
broker’s customer who receives a forwarded 
notice of proposed corporate action and who 
wishes to dissent may request the broker to 
supply him with the name of the record share- 
holder (which may be a house nominee or a 
nominee of the Depository Trust Company), 
and a form of consent signed by the record 
shareholder. From that point forward, the cor- 
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poration must deal with the beneficial share- 
holder. 
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The drafters did not include the language at 
the end of subsection 13.03(b)(3) of the Model 
Act requiring a beneficial owner to dissent with 
respect to all shares “over which he has power 
to direct the vote” because they concluded that 


it could be construed to include shares which 
that person did not own either as beneficial or 
record holder but for which he or she was a 
proxy or could exercise a power of attorney. 
That result was not deemed desirable. 


§§ 55-13-04 through 55-13-19: Reserved for future codification pur- 


poses. 


Part 2. Procedure for Exercise of Dissenters’ Rights. 


§ 55-13-20. Notice of dissenters’ rights. 


(a) If proposed corporate action creating dissenters’ rights under G.S. 
55-13-02 is submitted to a vote at a shareholders’ meeting, the meeting notice 
must state that shareholders are or may be entitled to assert dissenters’ rights 
under this Article and be accompanied by a copy of this Article. 

(b) If corporate action creating dissenters’ rights under G.S. 55-13-02 is 
taken without a vote of shareholders, the corporation shall no later than 10 
days thereafter notify in writing all shareholders entitled to assert dissenters’ 
rights that the action was taken and send them the dissenters’ notice described 
in G.S. 55-13-22. 

(c) If a corporation fails to comply with the requirements of this section, 
such failure shall not invalidate any corporate action taken; but any share- 
holder may recover from the corporation any damage which he suffered from 
such failure in a civil action brought in his own name within three years after 
the taking of the corporate action creating dissenters’ rights under G.S. 
55-13-02 unless he voted for such corporate action. (1925, c. 77, s. 1; c. 235; 
1929, c. 269; 1939, c. 5; c. 279; 1943, c. 270; G.S., ss. 55-26, 55-165, 55-167; 
1955,.c..1371,.S..l: 1969, c. /b1.s. 59: 1975, cu469,-ss. 36, 37; 19389..c..265,,S.1)) 


OFFICIAL COMMENT 


Section 13.20(a) requires the corporation to 
notify record shareholders of the existence of 
dissenters’ rights before the vote is taken on the 
corporate action. This notice provides the reas- 
surance to investors that the right to dissent is 
intended to provide because many shareholders 
have no idea what rights of dissent they may 
have or how to assert them. If the corporation is 
uncertain whether or not the shareholders 
have dissenters’ rights, it may comply with this 
notice requirement by stating that the share- 
holders “may have” dissenters’ rights. 


A similar requirement of notice is expressly 
required by proxy rules, by the dissenters’ 
rights statutes of several states, and possibly 
under more general disclosure requirements of 
federal and state securities laws. 

Section 13.20(b) provides that notice be given 
after the action is taken in situations where the 
action is validly taken without a vote of share- 
holders, e.g., in a merger of a subsidiary into its 
parent under section 11.04. This notice may be 
combined with the dissenters’ notice required 
by section 13.22. 


NORTH CAROLINA COMMENTARY 


This section adds to the Model Act’s provi- 
sions the 10-day requirement in subsection (b) 
and the new subsection (c). A similar 10-day 


requirement is included in G.S. 55-13-22(b) and 
in section 13.22(b) of the Model Act. The new 
subsection (c) was adapted from former G.S. 
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55-113(f), except that the period within which 
the damage action may be brought was in- 
creased from one to three years, thus increas- 
ing the burden on the corporation to comply 


Legal Periodicals. — For article, “The Ex- 
clusivity of the Appraisal Remedy Under the 
New North Carolina Business Corporation Act: 
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with the statute. The shareholder must bring 
the damage action “in his own name,” and not 
as a class or derivative action. 


Deciding the Standard of Review for Cash-Out 
Mergers,” see 69 N.C.L. Rev. 501 (1991). 


§ 55-13-21. Notice of intent to demand payment. 


(a) If proposed corporate action creating dissenters’ rights under G.S. 
55-13-02 is submitted to a vote at a shareholders’ meeting, a shareholder who 


wishes to assert dissenters’ rights: 


(1) Must give to the corporation, and the corporation must actually 
receive, before the vote is taken written notice of his intent to demand 
payment for his shares if the proposed action is effectuated; and 

(2) Must not vote his shares in favor of the proposed action. 

(b) Ashareholder who does not satisfy the requirements of subsection (a) is 
not entitled to payment for his shares under this Article. (1925, c. 77, s. 1; 1948, 
c. 270; G.S., s. 55-167; 1955, c. 13871, s. 1; 1969, c. 751, s. 39; 1973, c. 469, ss. 36, 


df Ooo Co200, S. is) 


OFFICIAL COMMENT 


If a shareholder’s vote is called for, section 
13.21(a) requires the shareholder to give notice 
of his intent to demand payment before the vote 
on the corporate action is taken. This notice 
enables other voters to determine how much of 
a cash payment may be required. It also serves 
to limit the number of persons to whom the 
corporation must give further notice, including 
the technical details of depositing share certif- 


icates. This subsection has no application to 
actions taken without a shareholder vote. 

In order to be and remain a dissenter eligible 
to demand payment for his shares, the section 
requires that a shareholder must not only give 
the notice required by this section but must 
also vote against, or abstain from voting on, the 
proposal. 


NORTH CAROLINA COMMENTARY 


This section is substantially the same as 
section 13.21 of the Model Act with minor 
clarifying changes. 


§ 55-13-22. Dissenters’ notice. 


(a) If proposed corporate action creating dissenters’ rights under G.S. 
55-13-02 is authorized at a shareholders’ meeting, the corporation shall mail 
by registered or certified mail, return receipt requested, a written dissenters’ 
notice to all shareholders who satisfied the requirements of G.S. 55-13-21. 

(b) The dissenters’ notice must be sent no later than 10 days after share- 
holder approval, or if no shareholder approval is required, after the approval of 
the board of directors, of the corporate action creating dissenters” rights under 


G.S. 55-13-02, and must: 


(1) State where the payment demand must be sent and where and when 
certificates for certificated shares must be deposited; 

(2) Inform holders of uncertificated shares to what extent transfer of the 
shares will be restricted after the payment demand is received; 

(3) Supply a form for demanding payment; 
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(4) Set a date by which the corporation must receive the payment 
demand, which date may not be fewer than 30 nor more than 60 days 
after the date the subsection (a) notice is mailed; and 

(5) Be accompanied by a copy of this Article. (1925, c. 77, s. 1; 1943, c. 270; 
G.S,,.8. 55-167; 1955,.c.. 1371-8. 1; 1969, ¢. 751, :s. 39;:1973,.c. 469,.ss. 
86, 37; 1989,:c. 265, 's. 1; 1997-485, s.4.) 


OFFICIAL COMMENT 


The basic purpose of section 13.22 is to require 
the corporation to tell all actual or potential 
dissenters what they must do in order to take 
advantage of their right of dissent. The require- 
ments of what this notice (called a “dissenters’ 
notice”) must contain are spelled out in detail to 
ensure that this notice serves this basic pur- 
pose. 

In the case of an action that is submitted to 
the vote of shareholders, the dissenters’ notice 
must be sent only to those persons who gave 
notice of their intention to dissent under sec- 
tion 13.21 and who refrained from voting in 
favor of the proposed actions. In the case of a 
transaction not involving a vote by sharehold- 
ers, the dissenters’ notice must be sent to all 
persons who are eligible to dissent and demand 
payment. In either case the dissenters’ notice 
must be sent within 10 days after the corporate 
action is taken and must be accompanied by a 
copy of this chapter. 

The notice must contain or be accompanied 
by a form which a person asserting dissenters’ 
right may use to complete the demand for 
payment under section 13.23. The form must 
specify the date by which it must be received by 
the corporation, which date must be at least 30 
days after the effective date of the notice of how 
to demand payment. 


The dissenters’ notice must also specify 
where and when share certificates must be 
deposited, or, in the case of uncertificated 
shares, when restrictions on transfer will be- 
come effective under section 13.24. The date for 
deposit of share certificates may not be set at a 
date earlier than the date for receiving the 
demand for payment. 

Section 13.22(b)(3) requires the corporation 
to specify the date of the first announcement to 
news media or to shareholders of the terms of 
the proposed corporate action. This is the crit- 
ical date for determining the rights of share- 
holder-transferees: persons who became share- 
holders prior to that date are entitled to the full 
right to dissent and obtain payment for their 
shares, while persons who became sharehold- 
ers on or after that date are entitled only to the 
more limited rights provided by section 13.27. 
See the Official Comments to sections 13.23 
and 13.27. It is appropriate for the corporation 
to furnish this critical date since it knows when 
information relating to the transaction was 
publicly released. The date selected should be 
the date the terms were announced, not the 
earlier date when consideration of the proposed 
transaction may have been announced. 


NORTH CAROLINA COMMENTARY 


This section is substantially the same as 
section 13.22 of the Model Act with minor 
clarifying changes, except that the specified 


contents of the form required by subdivision 
(b)(3) were omitted in light of the changes in 
G.S. 55-13-25. 


§ 55-13-23. Duty to demand payment. 


(a) A shareholder sent a dissenters’ notice described in G.S. 55-13-22 must 
demand payment and deposit his share certificates in accordance with the 
terms of the notice. 

(b) The shareholder who demands payment and deposits his share certifi- 
cates under subsection (a) retains all other rights of a shareholder until these 
rights are cancelled or modified by the taking of the proposed corporate action. 

(c) A shareholder who does not demand payment or deposit his share 
certificates where required, each by the date set in the dissenters’ notice, is not 
entitled to payment for his shares under this Article. (1925, c. 77, s. 1; 1948, c. 
270; G.S., 8. 55-167; 1955, c. 1371,.s. 1; 1969, ¢c.. 751s. 39;-19'73..c. 469, ss..36, 
3/1989, 6.26058. ,1.) 
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The demand for payment required by section 
13.23 is the definitive statement by the dis- 
senter. In the case of a transaction involving a 
vote by shareholders, it is a confirmation of the 
“intention” expressed earlier; in the case of any 
other transaction, it is the person’s first state- 
ment of position. In either event, the filing of 
these demands informs the corporation of the 
extent of the potential cash drain if it proceeds 
with the proposed corporate action. 

The demand for payment must include a 
certificate as to whether the date on which the 
dissenter acquired ownership of the shares was 
before (or on or after) the announcement date. 
See section 13.22(b)(3). This information per- 
mits the issuer to detect acquisitions made for 
speculative or obstructive purposes and to ex- 
ercise its right under section 13.27 to defer 
payment of compensation for these shares. 

Section 13.23(a) also requires a person who 
files a demand for payment to deposit his share 
certificates as directed by the corporation in its 
dissenters’ notice. The deposit of share certifi- 
cates is necessary to prevent dissenters from 
giving themselves a 30-day option to take pay- 
ment if the market price of the shares goes 
down, but sell their shares on the open market 
if the price goes up. If this kind of speculation 
were possible, all sophisticated investors might 
be expected to file demands that they would not 
intend to carry through unless the price should 
fall. If the shares are not represented by certif- 


icates, the corporation can prevent speculation 
by restricting their transfer, as authorized by 
section 13.24. 

With respect to certificated shares, this pro- 
vision differs from many statutes in that the 
certificates are “deposited” for retention, rather 
than “submitted for notation.” This change as- 
sumes that the corporation will retain the cer- 
tificates unless it fails to effectuate the pro- 
posed corporate actions; it thus avoids the need 
of sending the certificates back to the share- 
holders, only to be surrendered again when 
payment is made. In most cases, payment will 
be made promptly, and the shuttling of certifi- 
cates back and forth is unnecessary. 

A person who fails to file the demand for 
payment or does not deposit his share certifi- 
cates as required by section 13.23(a) loses his 
status as a dissenter entitled to payment for his 
shares. But a person who fails to certify 
whether he acquired his shares before (or on or 
after) the announcement date does not lose his 
right to dissent; if he does not thereafter estab- 
lish that he acquired his shares before the 
announcement date, the corporation may treat 
him as an after-acquiring shareholder under 
section 13.27. 

A shareholder who deposits his shares re- 
tains all other rights of a shareholder until 
those rights are modified by effectuation of the 
proposed corporate action. See section 13.23(b). 


NORTH CAROLINA COMMENTARY 


This section makes minor changes from sub- 
section 13.22(a) of the Model Act to conform it 
to the modifications made in G.S. 55-13-25. 


§ 55-13-24. Share restrictions. 


(a) The corporation may restrict the transfer of uncertificated shares from 
the date the demand for their payment is received until the proposed corporate 
action is taken or the restrictions released under G.S. 55-13-26. 

(b) The person for whom dissenters’ rights are asserted as to uncertificated 
shares retains all other rights of a shareholder until these rights are cancelled 
or modified by the taking of the proposed corporate action. (1925, c. 77, s. 1; 
1943>¢'270; G:S:, 8s. 55-167; 1955; c. 1871,.s. 1; 1969, c.:751, s° 39; 1973, c, 469, 
ss. 36, 37; 1989, c. 265, s. 1.) 


OFFICIAL COMMENT 


restriction on uncertificated shares for the 
same reasons. See the Official Comment to 
section 13.23. 

Section 13.24(b) makes express that the re- 
striction on transfer of shares provided by this 
section does not affect any other rights of the 


Section 13.24 deals with uncertificated shares 
in the dissent process. Section 13.23(a) requires 
certificated shares to be deposited as directed 
by the corporation in its dissenters’ notice; the 
restrictions on transfer of uncertificated shares 
provided by this section impose an analogous 
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shareholder until these rights are modified by 
the corporate action. 


§ 55-13-25. Payment. 


CH. 55. N.C. BUSINESS CORPORATION ACT 
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(a) As soon as the proposed corporate action is taken, or within 30 days after 
receipt of a payment demand, the corporation shall pay each dissenter who 
complied with G.S. 55-13-23 the amount the corporation estimates to be the 
fair value of his shares, plus interest accrued to the date of payment. 

(b) The payment shall be accompanied by: 

(1) The corporation’s most recent available balance sheet as of the end of 
a fiscal year ending not more than 16 months before the date of 
payment, an income statement for that year, a statement of cash flows 
for that year, and the latest available interim financial statements, if 


any, 


(2) An explanation of how the corporation estimated the fair value of the 


shares; 


(3) An explanation of how the interest was calculated; 
(4) A statement of the dissenter’s right to demand payment under G.S. 


55-13-28; and 


(5) A copy of this Article. (1925, c. 77, s. 1; 1943, c. 270; G.S., s. 55-167; 
1955,;,c, 1371,.8..15,1969;.69,/51,.8, 39; 1973; c¢,/469; ss. 36,37; 1989) .c: 
265, s. 1; c. 770, s. 69; 1997-202, s. 2.) 


OFFICIAL COMMENT 


Section 13.25 changes the relative balance be- 
tween corporation and dissenting shareholders 
by requiring immediate payment by the corpo- 
ration upon the completion of the transaction or 
Gif the transaction did not need shareholder 
approval and has been completed) upon receipt 
of the demand for payment. The corporation 
may not wait for a final agreement on value 
before making payment, and the shareholder 
has the immediate use of the amount deter- 
mined by the corporation to represent fair 
value without waiting for the conclusion of 
appraisal proceedings. 

This obligation to make immediate payment 


is based on the view that since the person’s 
rights as a shareholder are terminated with the 
completion of the transaction, he should have 
immediate use of the money to which the cor- 
poration agrees it has no further claim. A dif- 
ference of opinion over the total amount to be 
paid should not delay payment of the amount 
that is undisputed. 

Since the shareholder must decide whether 
or not to accept the payment in full satisfaction, 
he must be furnished at this time with the 
financial information specified in _ section 
13.25(b), with a reminder of his further rights 
and liabilities, and with a copy of this chapter. 


NORTH CAROLINA COMMENTARY 


This section differs from the Model Act by 
requiring the corporation to send its offer of 
payment, rather than payment itself, to the 
dissenter upon completion of the transaction or 
Gf the transaction did not need shareholder 
approval and has been completed) upon receipt 
of payment demand. Payment is made to the 
dissenter upon his acceptance of the corpora- 


Legal Periodicals. — For 1997 legislative 
survey, see 20 Campbell L. Rev. 389. 


tion’s offer in writing. Payment is made to the 
nonaccepting dissenter at the commencement 
of the court proceeding under G.S. 55-13-30. 
Subdivision (b)(1) was further modified to 
refer to a “statement of cash flows” instead of a 
“statement of changes in shareholders’ equity,” 
in accordance with the provisions of FASB-95. 
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§ 55-13-26. Failure to take action. 


(a) If the corporation does not take the proposed action within 60 days after 
the date set for demanding payment and depositing share certificates, the 
corporation shall return the deposited certificates and release the transfer 
restrictions imposed on uncertificated shares. 

(b) If after returning deposited certificates and releasing transfer restric- 
tions, the corporation takes the proposed action, it must send a new dissenters’ 
notice under G.S. 55-13-22 and repeat the payment demand procedure. (1925, 
Cli, s. 1, 1945, .C, 4/0, Crone SOO LOT ODO ice id fy aes aL Oguri Leas 250. 
1973, c. 469, ss:36, 37; 1989, c. 265, s. 1.) 


OFFICIAL COMMENT 


Section 13.26 essentially grants the corporation 
60 days after the payment demand date to 
complete the transaction and make payment 
for the shares as required by section 13.25. If 
the corporation is unable to complete the cor- 
porate action within 60 days, it must release 
the shares, and give a new notice when it is 
ready to repeat the cycle. This requirement 
prevents the corporation from holding the dis- 
senter indefinitely in a position where he has 


no possibility of realizing on his shares either 
by obtaining payment from the corporation or 
by selling them. If the transaction has been 
effected but the corporation fails to make pay- 
ment as required by this chapter, it is subject to 
the sanctions of section 13.31(b). 

Section 13.26(b) makes it clear that the cor- 
poration at any time after returning the depos- 
ited shares may send a new dissenters’ notice 
under section 13.22 and repeat the procedure. 


§ 55-13-27: Reserved for future codification purposes. 


NORTH CAROLINA COMMENTARY 


Section 13.27 of the Model Act has been 
omitted as unnecessary in light of G.S. 55-13- 
25. 


§ 55-13-28. Procedure if shareholder dissatisfied with cor- 
poration’s payment or failure to perform. 


(a) Adissenter may notify the corporation in writing of his own estimate of 
the fair value of his shares and amount of interest due, and demand payment 
of the amount in excess of the payment by the corporation under G.S. 55-13-25 
for the fair value of his shares and interest due, if: 

(1) The dissenter believes that the amount paid under G.S. 55-13-25 is 
less than the fair value of his shares or that the interest due is 


incorrectly calculated; 


(2) The corporation fails to make payment under G.S. 55-13-25; or 

(3) The corporation, having failed to take the proposed action, does not 
return the deposited certificates or release the transfer restrictions 
imposed on uncertificated shares within 60 days after the date set for 


demanding payment. 


(b) A dissenter waives his right to demand payment under this section 
unless he notifies the corporation of his demand in writing (i) under subdivi- 
sion (a)(1) within 30 days after the corporation made payment for his shares or 
(ii) under subdivisions (a)(2) and (a)(3) within 30 days after the corporation has 
failed to perform timely. A dissenter who fails to notify the corporation of his 
demand under subsection (a) within such 30-day period shall be deemed to 
have withdrawn his dissent and demand for payment. (1925, c. 77, s. 1; 1948, 
c. 270; G.S., 8) 55+167;°1955, c. 1371,’s. 1; 1969, c.’751, s. 39; 1973, c. 469, ss. 36, 
37; 1989, c. 265, s. 1; 1997-202, s. 3.) 
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OFFICIAL COMMENT 


Section 13.28 also departs significantly from 
the prior law of dissenters’ rights. 

The dissenter who is not content with the 
corporation’s remittance must state in writing 
the amount he is willing to accept. A dissenter 
who acquired his shares after public announce- 
ment of the transaction (section 13.27) and is 
dissatisfied with the corporation’s offer must 
also state in writing the amount he is willing to 
accept. A dissenter cannot, by remaining silent, 
force the corporation into the expense and de- 
lay of a judicial appraisal. Furthermore, if his 
supplemental demand is unreasonable, he runs 
the risk of being assessed litigation expenses 
under section 13.31. These provisions are de- 
signed to encourage settlement without a judi- 
cial proceeding. 

A dissenter to whom the corporation has 
made payment (or who has been offered pay- 
ment under section 13.27) must make his sup- 


plemental demand within 30 days after receipt 
of the payment (or offer of payment) in order to 
permit the corporation to make an early deci- 
sion on initiating appraisal proceedings. If he 
fails to do so, he loses the right to demand 
additional payment under section 13.28(b). 

If the corporation, having failed to make 
payment, also fails to return the certificates 
previously deposited or release the restrictions 
on transfer of uncertificated securities within 
60 days, the shareholder may treat the shares 
as purchased by the corporation and demand 
payment of the full amount claimed under this 
section. See section 13.30(a). This provision 
creates no hardship for the corporation since, if 
it cannot complete the transaction within 60 
days, it may return the certificates (or release 
the restrictions on uncertified shares) and start 
the process over again at any time. 


NORTH CAROLINA COMMENTARY 


The Model Act was modified in this section to 
reflect the fact that under G.S. 55-13-25, a 
dissenter who has not accepted the corpora- 
tion’s offer has not yet received payment. A 


Legal Periodicals. — For 1997 legislative 
survey, see 20 Campbell L. Rev. 389. 


dissenter who fails to notify the corporation of 
his demand under this section resumes the 
status of a nondissenting shareholder. 


§ 55-13-29: Reserved for future codification purposes. 


Part 3. Judicial Appraisal of Shares. 


§ 55-13-30. Court action. 


(a) (See Editor’s note) If a demand for payment under G.S. 55-13-28 
remains unsettled, the dissenter may commence a proceeding within 60 days 
after the earlier of (i) the date payment is made under G.S. 55-13-25, or (ai) the 
date of the dissenter’s payment demand under G.S. 55-13-28 by filing a 
complaint with the Superior Court Division of the General Court of Justice to 
determine the fair value of the shares and accrued interest. A dissenter who 
takes no action within the 60-day period shall be deemed to have withdrawn 
his dissent and demand for payment. 

(al) Repealed by Session Laws 1997-202, s. 4. 

(b) Reserved for future codification purposes. 

(c) The court shall have the discretion to make all dissenters (whether or not 
residents of this State) whose demands remain unsettled parties to the 
proceeding as in an action against their shares and all parties must be served 
with a copy of the complaint. Nonresidents may be served by registered or 
certified mail or by publication as provided by law. 

(d) The jurisdiction of the superior court in which the proceeding is 
commenced under subsection (a) is plenary and exclusive. The court may 
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appoint one or more persons as appraisers to receive evidence and recommend 
decision on the question of fair value. The appraisers have the powers 
described in the order appointing them, or in any amendment to it. The parties 
are entitled to the same discovery rights as parties in other civil proceedings. 
The proceeding shall be tried as in other civil actions. However, in a proceeding 
by a dissenter in a corporation that was a public corporation immediately prior 
to consummation of the corporate action giving rise to the right of dissent 
under G.S. 55-13-02, there is no right to a trial by jury. 

(e) Each dissenter made a party to the proceeding is entitled to judgment for 
the amount, if any, by which the court finds the fair value of his shares, plus 
interest, exceeds the amount paid by the corporation. (1925, c. 77, s. 1; 1943, c. 
Z2107G3S. 6S. 00-167 71900, C. Lo lle Ss. 1: L960r Cy (oLaws. oo, Lora, C409 .56..00, 
37; 1989, c. 265, s. 1; 199:7-202, s. 4; 1997-485, ss. 5, 5.1.) 


OFFICIAL COMMENT 


Section 13.30 retains the concept of judicial 
appraisal as the ultimate means of determining 
fair value. The proceeding is to be commenced 
by the corporation within 60 days after receiv- 
ing a demand for payment under section 13.28. 
Section 13.380(a) makes this time period juris- 
dictional; if the petition is not commenced 
within this period the corporation must pay the 
additional amounts demanded by the share- 
holders under section 13.28. See the Official 
Comment to that section. Each shareholder 
may sue directly for this amount, if necessary, 
and in an appropriate case may be entitled to 
charge the corporation with the costs of suit. 
All demands for payment made under section 
13.28 are to be resolved in a single proceeding 


brought in the county where the corporation’s 
principal office is located or, if none, in other 
specified counties. All shareholders making sec- 
tion 13.28 demands must be made parties, with 
service by publication authorized if necessary. 
Appraisers may be appointed within the discre- 
tion of the court. The final judgment estab- 
lishes not only the fair value of the shares in 
the abstract but also determines how much 
each shareholder who made a section 13.28 
demand should actually receive. 

If the corporation fails to commence a judicial 
proceeding to establish the fair value of the 
shares as required by this section, it must pay 
the full amount claimed under this section. 


NORTH CAROLINA COMMENTARY 


This section differs from the Model Act in 
several respects. The North Carolina version 
provides for the court proceeding to be com- 
menced by the dissenter rather than the corpo- 
ration. At the commencement of the proceeding, 
the corporation must pay the amount of its offer 
to the dissenter. A dissenter who does not 
commence a timely court proceeding may either 
accept the corporation’s offer or resume his 
status as a nondissenting shareholder. A dis- 


Editor’s Note. — This section was amended 
by both S.L. 1997-202, s. 4 (amending subsec- 
tion (a) and repealing subsection (al)), and S.L. 
485, ss. 5 and 5.1 (amending subsections (a), (c), 
and (d)). The effective date provisions of the two 
acts differ. S.L. 1997-202 applies to corporate 
actions to which shareholders may dissent oc- 
curring on or after October 1, 1997. S.L. 485, s. 
5, applies to proceedings commenced on or after 
October 1, 1997. 

To fill a potential gap between the two acts, 
S.L. 485, s. 5.1, amended subsection (a), as 


senter who takes no action resumes the status 
of a nondissenting shareholder. 

Subsection 13.30(b) of the Model Act contains 
special venue provisions for proceedings under 
this section. That provision was omitted, and 
general venue rules apply. 

This section expressly provides in subsection 
(d) that dissenters in a public corporation are 
not entitled to a jury trial in the appraisal of the 
“fair value” of their shares. 


amended by s. 5 of that act, to read: 
“(a) If a demand for payment under G.S. 
55-13-28 remains unsettled, the dissenter 
may commence a proceeding within 60 
days after the date of his payment demand 
under G.S. 55-13-28 by filing a complaint 
with the Superior Court Division of the 
General Court of Justice to determine the 
fair value of the shares and accrued inter- 
est. Within 10 days after service upon it of 
[the] complaint, the corporation shall pay 
to the dissenter the amount offered by the 
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corporation under G.S. 55-13-25.” 

This version of subsection (a) applies to pro- 
ceedings commenced on or after October 1, 
1997, by dissenters to corporate actions that 
occurred before October 1, 1997. 

Subsection (a) of this section was amended by 
Session Laws 1997-202, s. 4, and Session Laws 
1997-485, ss. 5 and 5.1, in the coded bill draft- 
ing format provided by § 120-20.1. It has been 
set out in the form above at the direction of the 
Revisor of Statutes. 

Effect of Amendments. — Session Laws 
1997-202, s. 3, effective October 1, 1997, and 
applicable to corporate actions to which share- 
holders may dissent occurring on or after that 
date, rewrote subsection (a); and deleted sub- 
section (al), concerning an additional 30 days 
to accept the amount offered or withdraw the 
demand for payment. 

Session Laws 1997-485, s. 5, effective Octo- 
ber 1, 1997, and applicable to proceedings com- 
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menced on or after October 1, 1997, substituted 
“by filing a complaint with the Superior Court 
Division of the General Court of Justice” for 
“and petition the court” in subsection (a), sub- 
stituted “complaint” for “petition” in the first 
sentence of subsection (c), inserted “superior” 
and substituted “subsection (a)” for “subsection 
(b)” in the first sentence of subsection (d), 
inserted the fifth sentence of subsection (d), and 
rewrote the last sentence of subsection (d), 
which formerly read: “However, in a proceeding 
by a dissenter in a public corporation, there is 
no right to a trial by jury.” 

Session Laws 1997-485, s. 5.1, effective Octo- 
ber 1, 1997, and applicable to proceedings com- 
menced on or after October 1, 1997, substituted 
“Within 10 days after” for “Upon” and “com- 
plaint” for “the petition filed with the court” in 
the last sentence of subsection (a). 

Legal Periodicals. — For 1997 legislative 
survey, see 20 Campbell L. Rev. 389. 


§ 55-13-31. Court costs and counsel fees. 


(a) The court in an appraisal proceeding commenced under G.S. 55-13-30 
shall determine all costs of the proceeding, including the reasonable compen- 
sation and expenses of appraisers appointed by the court, and shall assess the 


costs as it finds equitable. 


(b) The court may also assess the fees and expenses of counsel and experts 
for the respective parties, in amounts the court finds equitable: 

(1) Against the corporation and in favor of any or all dissenters if the court 
finds the corporation did not substantially comply with the require- 
ments of G.S. 55-13-20 through 55-13-28; or 

(2) Against either the corporation or a dissenter, in favor of either or any 
other party, if the court finds that the party against whom the fees and 
expenses are assessed acted arbitrarily, vexatiously, or not in good 
faith with respect to the rights provided by this Article. 


(c) If the court finds that the services of counsel for any dissenter were of 
substantial benefit to other dissenters similarly situated, and that the fees for 
those services should not be assessed against the corporation, the court may 
award to these counsel reasonable fees to be paid out of the amounts awarded 
the dissenters who were benefited. (1925, c. 77, s. 1; 19438, c. 270; G.S., s. 
55-167; 1955,°c91371)'s: 131969)" 751, sh39; 1973) er469,)ssr36y375 1989) ce: 
265, s. 1.) 


OFFICIAL COMMENT 


Section 13.31 provides that generally the costs 
of the appraisal proceeding should be assessed 
against the corporation. But the court is autho- 
rized to assess these costs, in whole or in part, 
against the dissenters if it concludes they acted 
arbitrarily, vexatiously, or not in good faith in 
making the section 13.28 demand for additional 
payment. Similarly, counsel fees may be 
charged against the corporation or against dis- 
senters upon a finding of a failure to comply in 
good faith with the requirements of this chap- 


ter. Individual dissenters, in turn, can be called 
upon to pay counsel fees for other dissenters if 
the court finds that the services were of sub- 
stantial benefit to the other dissenters. 

The purpose of all these grants of discretion 
with respect to costs and counsel fees is to 
increase the incentives of both sides to proceed 
in good faith under this chapter to attempt to 
resolve their disagreement without the need of 
a formal judicial appraisal of the value of 
shares. 
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NORTH CAROLINA COMMENTARY 


Subsection (a) of this section differs from the 
Model Act by providing simply that “the court 
shall assess the costs as it finds equitable.” This 
language was adapted from former G.S. 55- 


113(e). The words “either or” were inserted 
before “any other” in subdivision (b)(2) to clar- 
ify a possible ambiguity. 


ARTICLE 14. 


Dissolution. 


Part 1. Voluntary Dissolution. 


§ 55-14-01. Dissolution by incorporators or directors. 


(a) The board of directors or, if the corporation has no directors, a majority 
of the incorporators of a corporation that has not issued shares may dissolve 
the corporation by delivering to the Secretary of State for filing articles of 


dissolution that set forth: 
(1) The name of the corporation; 


(la) The names and addresses of its officers, if any; 
(1b) The names and addresses of its directors, if any, or if none, the names 
and addresses of its incorporators; 


(2) The date of its incorporation; 


(3) That none of the corporation’s shares has been issued; 

(4) That no debt of the corporation remains unpaid; 

(5) Reserved for future codification purposes; and 

(6) That a majority of the incorporators or the board of directors autho- 


rized the dissolution. 


(b) A corporation is dissolved upon the effective date of its articles of 
dissolution. (1955, c. 13871, s. 1; 1959, c. 1816, s. 26%; 1989, c. 265, s. 1; 1989 


(Reg. Sess., 1990), c. 1024, s. 12.19.) 


OFFICIAL COMMENT 


Section 14.01 provides a simple method of vol- 
untary dissolution for a corporation that has 
not issued shares or commenced business. 
These provisions are alternative: a corporation 
may utilize section 14.01 if it has not issued 
shares (even though it has commenced busi- 
ness) or if it has issued shares but has not 
commenced business. Dissolution may be ac- 
complished in either of these situations simply 
by a majority vote of the incorporators or initial 
directors. (See section 2.05 and its Official Com- 
ment for a discussion of the roles of “incorpora- 
tors” or “initial directors” in the organization of 
a corporation. ) 

This simple method of dissolution is likely to 
be used by name-holding corporations or by 


corporations formed for the initiation of a new 
venture when the reasons for the initial cre- 
ation of the corporation have been completely 
realized or will never come to fruition. 

The form of articles of dissolution provided in 
section 14.01 takes account of the fact that a 
corporation may utilize this section even 
though it has received capital from the issuance 
of shares or has incurred liabilities either from 
the commencement of business without issuing 
shares or from its organization; hence the arti- 
cles must state that no debts remain unpaid, 
and that the net assets of the corporation 
remaining after winding up have been distrib- 
uted to the shareholders. 


AMENDED NORTH CAROLINA COMMENTARY 


This section modifies the Model Act in that 
dissolution by the directors or incorporators is 
authorized only in the case of a corporation that 


has not issued shares. In addition, the incorpo- 
rators are authorized to act only if the corpora- 
tion has no directors, and the articles of disso- 
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or, if none, the incorporators. 


Legal Periodicals. — For article, “The Cre- 
ation of North Carolina’s Limited Liability Cor- 
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Subsection (b) was added for clarification; it 


parallels G.S. 55-14-03(b). 


poration Act,” see 32 Wake Forest L. Rev. 179 
(1997). 


§ 55-14-02. Dissolution by board of directors and share- 
holders. 


(a) Acorporation’s board of directors may propose dissolution for submission 
to the shareholders. 

(b) For a proposal to dissolve to be adopted: 

(1) The board of directors must recommend dissolution to the sharehold- 
ers unless the board of directors determines that because of conflict of 
interest or other special circumstances it should make no recommen- 
dation, in which event the board of directors must communicate the 
proposal and the basis for its lack of a recommendation to the 
shareholders; and 

(2) The shareholders entitled to vote must approve the proposal to 
dissolve as provided in subsection (e). 

(c) The board of directors may condition its submission of the proposal for 
dissolution on any basis. 

(d) The corporation shall notify each shareholder, whether or not entitled to 
vote, of the proposed shareholders’ meeting in accordance with G.S. 55-7-05. 
The notice must also state that the purpose, or one of the purposes, of the 
meeting is to consider dissolving the corporation. 

(e) Unless the articles of incorporation, a bylaw adopted by the sharehold- 
ers, or the board of directors (acting pursuant to subsection (c)) require a 
greater vote or a vote by voting groups, the proposal to dissolve to be adopted 
must be approved by a majority of all the votes entitled to be cast on that 
proposal. (1901, c. 2, s. 34; Rev., s. 1195; C.S., s. 1182; 1941, c. 195; G.S., s. 
55-121; 1951,.c.. 1005, s. 4; 1955, c. 1371, s. 1; 1989, c. 265, s.- 1.) 


OFFICIAL COMMENT 


A corporation that has issued shares and com- 
menced business may dissolve voluntarily only 
with the approval of its shareholders. Section 
14.02 requires the board of directors to propose 
dissolution and then submit the proposal to the 
shareholders. The board of directors must 
make a recommendation to the shareholders 
that the proposal to dissolve be approved, un- 
less it determines that because of conflict of 
interest or other special circumstances it 
should make no recommendation. If the board 
of directors so determines, it must describe the 
conflict or circumstances, and communicate the 
basis for its determination, to the shareholders 
when presenting the proposal to dissolve to the 
shareholders. 

Dissolution, to be approved, must receive the 
vote of a majority of the outstanding votes 
entitled by the articles of incorporation to vote 
on the proposal. This is a greater vote than that 
required for ordinary matters under section 
7.25. Nonvoting classes of shares are not given 


a statutory right to vote on proposals to dis- 
solve (either as separate voting groups or to- 
gether with voting shares) by the Revised 
Model Act on the theory that, upon dissolution, 
the rights of all classes or series of shares are 
fixed by the articles of incorporation. The arti- 
cles of incorporation, however, may stipulate 
that specified classes or series of shares are 
entitled to vote by separate voting groups. 
Thus, in the absence of specific provision in the 
articles of incorporation, only the shares of the 
corporation entitled to vote generally by the 
articles of incorporation are entitled to vote on 
dissolution. The articles of incorporation may 
also specify that a greater percentage of votes is 
required to approve the proposal than is re- 
quired by section 14.02. : 

The board of directors may condition its sub- 
mission of a proposal to the shareholders under 
subsection (c) on its receiving a specified per- 
centage of the votes of shareholders of one or 
more classes or series, voting by separate vot- 
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ing groups, or on some other basis. See the 
discussion of conditional submissions in the 
Official Comment to section 10.03. 


ART. 14. DISSOLUTION 


§55-14-03 


Section 14.04 permits the corporation to re- 
voke the dissolution under the circumstances 
described. 


NORTH CAROLINA COMMENTARY 


This section differs from former G.S. 55- 
118(a) in that only voting shares are entitled to 
vote on a proposal to dissolve and, unless oth- 
erwise provided in the articles of incorporation, 
a bylaw adopted by the shareholders, or the 
resolution of the board of directors approving 
the dissolution, only a majority of the voting 
shares is required to adopt the proposal. It 
should be noted that all shareholders, whether 
or not entitled to vote, are still entitled to notice 
of the shareholders’ meeting at which the dis- 
solution proposal will be considered, Under 
prior law, the board of directors was required to 
recommend the dissolution; under this section, 
the board must recommend the dissolution pro- 


posal to the shareholders unless it determines 
that, because of conflict of interest or other 
special circumstances, it should make no rec- 
ommendation to the shareholders. In addition, 
the board of directors may now condition its 
submission of a dissolution proposal “on any 
basis.” 

The language of the Model Act was modified 
in subsection (b) to conform to changes made in 
G.S. 55-10-03. 

Under former G.S. 55-117, a corporation 
could be dissolved by written consent of all of 
the shareholders, without action by the board 
of directors. This provision was not brought 
forward. 


CASE NOTES 


Editor’s Note. — The cases below were de- 
cided under prior law. 

Statute Settles Question as to When Dis- 
solution Allowed. — Former § 55-121 settled 
the question formerly much mooted in the 
courts as to whether, and under what circum- 
stances, a corporation could be dissolved by the 
stockholders, when no time was fixed for its 
duration, upholding and extending this power 
of voluntary dissolution as established by the 
better considered decisions on the subject. 
White v. Kincaid, 149 N.C. 415, 63 S.E. 109 
(1908). 

Part of Every Charter. — The provision of 
the statute enters into every charter, and un- 
less otherwise enacted by the legislature, every 
stockholder takes and holds his stock subject to 
the power of voluntary dissolution, by resolu- 
tion of the directors concurred in by two thirds 
in interest of the stockholders. White v. 
Kincaid, 149 N.C. 415, 63 S.E. 109 (1908). 

Directors Are Trustees in Dissolution 
Proceedings. — The directors of a corporation 
in proceedings for dissolution are trustees in 
the sense that they must act faithfully in their 
judgment for the benefit of the corporation and 
in furtherance of its interest, and not for the 
purpose of unjustly oppressing the holders of 
the minority stock, or to attain their own per- 
sonal ends. White v. Kincaid, 149 N.C. 415, 68 
S.E. 109 (1908). 


Motive for Dissolution Generally Imma- 
terial. — When a corporation lawfully proceeds 
to wind up its affairs in accordance with the 
statute, the motive prompting the act, however 
reprehensible or malicious, is not, as a rule, 
relevant to the inquiry; and the courts will not 
undertake to interfere with the honest exercise 
of discretionary powers vested by statute in the 
management of a corporation, however unwise 
or improvident it may seem in a given instance. 
White v. Kincaid, 149 N.C. 415, 63 S.E. 109 
(1908). 

Liquidation to Escape Judgment. — An 
attempted liquidation by a corporation, to es- 
cape judgment for the refund of money wrong- 
fully distributed, is in fraud of creditors. 
Chatham v. Mecklenburg Realty Co., 180 N.C. 
500, 105 S.E. 329 (1920). 

Suits Pending Dissolution. — Where it 
appears in an action that the indebtedness 
sought to be recovered was claimed to be due a 
corporation, and that the suit was instituted by 
the individual stockholders, a judgment as of 
nonsuit is properly entered, though proceed- 
ings in dissolution of the corporation were be- 
ing had under the statute, the proper party 
plaintiff being the corporation or a receiver 
appointed therefor. Worthington v. Gilmers, 
Inc.3190 N.C.1128, 129 Sil. 1531925): 


§ 55-14-03. Articles of dissolution. 


(a) At any time after dissolution is authorized pursuant to G.S. 55-14-02, 
the corporation may dissolve by delivering to the Secretary of State for filing 


articles of dissolution setting forth: 
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(1) The name of the corporation; 
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(la) The names and addresses of its officers; 

(1b) The names and addresses of its directors; 

(2) The date dissolution was authorized; 

(3) A statement that shareholder approval was obtained as required by 


this Chapter. 


(4) Repealed by Session Laws 1991, c. 645, s. 10(c). 
(b) A corporation is dissolved upon the effective date of its articles of 
dissolution. (1901, c. 2, s. 34; Rev., s. 1195; C.S., s. 1182; 1941, c. 195; G.S., s. 
55-121; 1951, c. 1005, 's. 4; 1955, c. 13871, s: 1; 1989, c. 265, s. 1; 1991; c. 645, s. 


10(c).) 


OFFICIAL COMMENT 


The act of filing the articles of dissolution 
makes the decision to dissolve a matter of 
public record and establishes the time when the 
corporation must begin the process of winding 
up and cease carrying on its business except to 
the extent necessary for winding-up. The arti- 
cles of dissolution must describe the manner in 
which the proposal to dissolve was submitted to 
the shareholders and describe the vote taken. 
Under the Model Act, articles of dissolution 
may be filed at the commencement of wind- 
ing-up or at any time thereafter. This is the 
only filing required for voluntary dissolution; 
no filing is required to mark the completion of 


winding-up since the existence of the corpora- 
tion continues for certain purposes even after 
the business is wound up and the assets re- 
maining after satisfaction of all creditors are 
distributed to the shareholders. No time limit 
for filing the articles is specified, and it often 
may be desirable to postpone filing until wind- 
ing up is far along or even complete. 

A corporation is dissolved on the date the 
articles of dissolution are effective. After this 
date the corporation is referred to as a “dis- 
solved corporation,” although its existence con- 
tinues under section 14.05 for purposes of wind- 


ing up. 


NORTH CAROLINA COMMENTARY 


Articles of dissolution are the only required 
filing under this Act, and a corporation is dis- 
solved on the effective date of its articles of 
dissolution. There is no filing comparable to the 
certificate of completed liquidation required 
under former G.S. 55-121. Articles of dissolu- 
tion may be filed at any time after dissolution is 
authorized. 


This section modifies the Model Act by pro- 
viding that the articles of dissolution shall 
contain the names and addresses of the corpo- 
ration’s officers and directors, so that creditors 
and other interested parties can identify the 
persons responsible for winding up the affairs 
of the corporation. Minor clarifying changes 
were also made in subsection (a). 


CASE NOTES 


Cited in Storr Office Supply Div. v. Radar 
Bus. Sys., 832 F. Supp. 154 (E.D.N.C. 1993). 


§ 55-14-04. Revocation of dissolution. 


(a) A corporation may revoke its dissolution within 120 days after its 
effective date. 

(b) Revocation of dissolution must be authorized in the same manner as the 
dissolution was authorized unless an authorization under G.S. 55-14-02 
permitted revocation by action of the board of directors alone, in which event 
the board of directors may revoke the dissolution without shareholder action. 

(c) After the revocation of dissolution is authorized, the corporation may 
revoke the dissolution by delivering to the Secretary of State for filing articles 
of revocation of dissolution, together with a copy of its articles of dissolution, 
that set forth: 

(1) The name of the corporation; 
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(2) The effective date of the dissolution that was revoked; 

(3) The date that the revocation of dissolution was authorized; 

(4) If the corporation’s board of directors (or incorporators) revoked the 
dissolution, a statement to that effect; 

(5) If the corporation’s board of directors revoked a dissolution authorized 
by the shareholders, a statement that revocation was permitted by 
action by the board of directors alone pursuant to that authorization; 


and 


(6) If shareholder action was required to revoke the dissolution, the 
information required by G.S. 55-14-03(a)(3) or (4) with respect to the 


revocation. 


(d) Revocation of dissolution is effective upon the effective date of the 


articles of revocation of dissolution. 


(e) When the revocation of dissolution is effective, it relates back to and 
takes effect as of the effective date of the dissolution and the corporation 
resumes carrying on its business as if dissolution had never occurred, subject 
to the rights of any person who reasonably relied to his prejudice upon the 
filing of the articles of dissolution. (1955, c. 1371, s. 1; 1989, c. 265, s. 1.) 


OFFICIAL COMMENT 


Voluntary dissolution may be revoked within 
120 days of the effective date of the dissolution. 
Because of the importance and finality of dis- 
solution, the decision to revoke dissolution gen- 
erally requires shareholder authorization (un- 
less the dissolution was approved solely by the 
initial directors or incorporators under section 
14.01). Section 14.04(b), however, contemplates 
that the board of directors may revoke dissolu- 
tion if it is granted that authority in advance by 
the shareholders when approving the dissolu- 
tion. Such authorization is often included in 
proposals to dissolve that are contingent upon 
the effectuation of another transaction, such as 
a sale of corporate assets not in the ordinary 
course of business. 

Certain other action requiring shareholder 
approval may be revoked by the board of direc- 


tors without express shareholder approval. 
(See sections 11.03 and 12.02). By contrast, 
dissolution under section 14.04 may not be 
revoked by the board of directors without ap- 
proval of the shareholders. 

Articles of revocation of dissolution must be 
filed to reflect the decision to resume the busi- 
ness of the corporation. The information re- 
quired in these articles parallels the informa- 
tion required in the original articles of 
dissolution. 

The effect of articles of revocation of dissolu- 
tion is to eliminate the requirement that the 
corporation cease to conduct its business except 
as part of the winding-up process and permit it 
to resume its business without limitation and 
as if dissolution had never occurred. 


NORTH CAROLINA COMMENTARY 


Under former G.S. 55-120(a), a corporation 
could revoke its dissolution at any time prior to 
the filing of the certificate of completed liquida- 
tion. Since the provision for filing a certificate of 
completed liquidation has not been brought 
forward, this section provides that any revoca- 
tion must occur within 120 days after the 
effective date of the dissolution. 

Minor clarifying changes to the Model Act 
were made in subsections (a) and (b). 

Subsection (e) changes former G.S. 55-120(b) 
by providing that the revocation relates back to 


the effective date of the dissolution as if the 
dissolution had never occurred. The Model Act 
was modified, however, to provide that the 
relation back rule is subject to the rights of any 
person who reasonably relied to his prejudice 
upon the filing of the articles of dissolution. 

Former G.S. 55-120(c) expressly provided for 
a shareholder’s suit to cancel articles of disso- 
lution containing false statements. Although 
this Act contains no similar provision, such a 
suit could continue to be brought under general 
principles. 
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Editor’s Note. — Subdivision (a)(4) of § 55- 
14-03, referred to in subdivision (c)(6) of this 


section, was repealed by Session Laws 1991, c. 
645, s. 10(c). 


§ 55-14-05. Effect of dissolution. 


(a) A dissolved corporation continues its corporate existence but may not 
carry on any business except that appropriate to wind up and liquidate its 
business and affairs, including: 

(1) Collecting its assets; 

(2) Disposing of its properties that will not be distributed in kind to its 
shareholders; 

(3) Discharging or making provision for discharging its liabilities; 

(4) Distributing its remaining property among its shareholders according 
to their interests; and 

(5) Doing every other act necessary to wind up and liquidate its business 
and affairs. 

(b) Dissolution of a corporation does not: 

(1) Transfer title to the corporation’s property; 

(2) Prevent transfer of its shares or securities, although the authorization 
to GIESRAS may provide for closing the corporation’s share transfer 
records; 

(3) Subject its directors or officers to standards of conduct different from 
those prescribed in Article 8; 

(4) Change quorum or voting requirements for its board of directors or 
shareholders; change provisions for selection, resignation, or removal 
of its directors or officers or both; or change provisions for amending 
its bylaws; 

(5) Prevent commencement of a proceeding by or against the corporation 
in its corporate name; 

(6) Abate or suspend a proceeding pending by or against the corporation 
on the effective date of dissolution; or 

(7) Terminate the authority of the registered agent of the corporation. 

(c) After the end of the tax year in which dissolution occurs, a dissolved 
corporation is not subject to the annual franchise tax unless it engages in 
business activities not appropriate to winding up and liquidating its business 
and affairs as permitted by subsection (a). (1955, c. 1371, s. 1; 19738, c. 469, ss. 
89)40*'c. 4,765.8, 193; 1989,:0.,260,18. 01.) 


OFFICIAL COMMENT 


Section 14.05(a) provides that dissolution does 
not terminate the corporate existence but sim- 
ply requires the corporation thereafter to de- 
vote itself to winding up its affairs and liqui- 
dating its assets; after dissolution, the 
corporation may not carry on its business ex- 
cept as may be appropriate for winding-up. 
The Model Act uses the term “dissolution” in 
the specialized sense described above and not 
to describe the final step in the liquidation of 
the corporate business. This is made clear by 
section 14.05(b), which provides that chapter 
14 dissolution does not have any of the charac- 
teristics of common law dissolution, which 


treated corporate dissolution as analogous to 
the death of a natural person and abated law- 
suits, vested equitable title to corporate prop- 
erty in the shareholders, imposed the fiduciary 
duty of trustees on directors who had custody of 
corporate assets, and revoked the authority of 
the registered agent. Section 14.05(b) expressly 
reverses all of these common law attributes of 
dissolution and makes clear that the rights, 
powers, and duties of shareholders, the direc- 
tors, and the registered agent are not affected 
by dissolution and that suits by or against the 
corporation are not affected in any way. 
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NORTH CAROLINA COMMENTARY 


The consequences of filing articles of dissolu- 
tion under this Act remain the same as under 
former G.S. 55-114(b). Subdivision (b)(2) ex- 
pressly permits the dissolution proposal to pro- 
vide for closing of the corporation’s share trans- 


fer records, a procedure that was not 
specifically addressed under prior law. 
Legal Periodicals. — For article, “Close 


Corporation Shareholder Reasonable Expecta- 
tions: The Larger Context,” see 22 Wake Forest 
L. Rev. 41 (1987). 

For article, “The Statutory Protection Of Mi- 
nority Shareholders in the United Kingdom,” 


CASE 


Editor’s Note. — Most of the cases below 
were decided under the Business Corporation 
Act adopted in 1955 or under prior law. 

Dissolution does not terminate the cor- 
poration’s existence nor its amenability to 
suit. Baker v. Rushing, 104 N.C. App. 240, 409 
S.E.2d 108 (1991). 

Effect of Dissolution on Pending Action. 
— Where a corporation has been served with 
summons and has filed answer, the action 
against it does not abate upon its subsequent 
dissolution. Lertz v. Hughes Bros., 208 N.C. 
490, 181 S.E. 342 (1935). 

Effect of Temporary Suspension of Char- 
ter Under § 105-230. — Allegations in the 
complaint to the effect that plaintiff corpora- 
tion’s charter was temporarily suspended un- 
der § 105-230 less than a year prior to the 
institution of the action did not disclose that 
the corporation did not have legal capacity to 
institute the action. Mica Indus., Inc. v. 
Penland, 249 N.C. 602, 107 S.E.2d 120 (1959). 

Failure to Reinstate Suspended Charter. 
— When a corporation’s charter is suspended 
pursuant to § 105-230, the same may be rein- 
stated within five years upon payment of fees 
and taxes due; and if the charter is not so 
reinstated within five years, then liquidation of 
corporate assets is as provided in § 105-232. 
Raleigh Swimming Pool Co. v. Wake Forest 
Country Club, 11 N.C. App. 715, 182 S.E.2d 273 
(1971). 

Standing to Maintain Action on Con- 
tract Where Articles Suspended. — A corpo- 
ration whose articles of incorporation were sus- 
pended under § 105-230 for failure to pay taxes 
had standing under former § 55-114(b) to 
maintain an action to recover the amount due 
on a contract. Raleigh Swimming Pool Co. v. 
Wake Forest Country Club, 11 N.C. App. 715, 
182 S.E.2d 273 (1971). 


Subsection (c) brings forward the provision of 
former G.S. 55-114(c), under which a dissolved 
corporation was not subject to franchise tax 
unless it engaged in business activities not 
appropriate to winding up and liquidating its 
business. 


see 22 Wake Forest L. Rev. 81 (1987). 

For article, “Using Alternative Dispute Res- 
olution Techniques to Settle Conflicts Among 
Shareholders of Closely Held Corporations,” see 
22 Wake Forest L. Rev. 105 (1987). 


NOTES 


Property Does Not Revert or Escheat. — 
Upon the dissolution or extinction of a corpora- 
tion for any cause, the real property conveyed 
to it in fee does not revert to the original 
grantors or their heirs, and its personal prop- 
erty does not escheat to the State; and this is so 
whether or not the duration of the corporation 
was limited by its charter or general statute. 
Wilson v. Leary, 120 N.C. 90, 26 S.E. 630 (1897). 

How Assets Distributed. — When the re- 
ceiver has collected the assets, he is required to 
pay all the debts, if the funds are sufficient, and 
if the funds are not sufficient, to distribute the 
same ratably, among all the creditors who 
prove their claims. When the court of equity, 
through its receiver, takes charge of the assets, 
they are to be distributed pro rata among the 
creditors, subject to such priorities as have 
already accrued. Merchants Nat'l Bank v. 
Newton Cotton Mills, 115 N.C. 507, 20 S.E. 765 
(1894). 

Creditors Come Before Stockholders. — 
A corporation cannot settle with its members, 
by the application of assets to the retirement or 
redemption of the stock of the shareholders, 
until it has first settled and discharged all its 
liabilities, and any agreement among the 
shareholders looking to such arrangement will 
be void as to creditors. Heggie v. People’s Bldg. 
& Loan Ass’n, 107 N.C. 581, 12 S.E. 275 (1890). 

When Bondholders Are General Credi- 
tors. — Where payment of interest on bonds 
issued to preferred stockholders in reorganiza- 
tion of corporation was not restricted to pay- 
ment out of earnings, but, on the contrary, the 
obligation was fixed and certain in the payment 
of interest out of assets of the corporation, this 
made and constituted the holders of such bonds 
under North Carolina statutory law general 
creditors. Bemis Hardwood Lumber Co. v. 
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United States, 117 F. Supp. 851 (W.D.N.C. 
1954). 

Acquisition of New Property Not Inci- 
dent to Winding Up. — While former § 55- 
114(b) provided that a dissolved corporation 
continued to function for the limited purpose of 
winding up its affairs, the acquisition of new 
property was not incident to the winding up 
process. Piedmont & W. Inv. Corp. v. Carnes- 
Miller Gear Co., 96 N.C. App. 105, 384 S.E.2d 
687 (1989), cert. denied, 326 N.C. 49, 389 
S.E.2d 93 (1990). 

Certificate of Completed Liquidation 
Not Required. — Unlike prior law, a dissolved 
corporation is not required to file a certificate of 
completed liquidation. North Carolina ex rel. 
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Howes v. Peele, 876 F. Supp. 733 (E.D.N.C. 
1995). 

Company’s failure to file a certificate of com- 
pleted liquidation or to send or publish notice of 
dissolution, did not trigger the two-year “sur- 
vival” period nor did its corporate existence 
cease; thus, the company was an existing entity 
to which the current North Carolina Business 
Corporation Act applied. North Carolina ex rel. 
Howes v. Peele, 876 F. Supp. 733 (E.D.N.C. 
1995). 

Applied in Storr Office Supply Div. v. Radar 
Bus. Sys., 832 F. Supp. 154 (E.D.N.C. 1998). 

Cited in Foster v. Foster Farms, Inc., 112 
N.C. App. 700, 436 S.E.2d 843 (1993). 


§ 55-14-06. Known claims against dissolved corporation. 


(a) A dissolved corporation may dispose of the known claims against it by 
following the procedure described in this section. 

(b) The dissolved corporation shall notify its known claimants in writing of 
the dissolution at any time after its effective date. The written notice must: 


(1) 
(2) 
(3) 


Describe information that must be included in a claim; 
Provide a mailing address where a claim may be sent; 
State the deadline, which may not be fewer than 120 days from the 


effective date of the written notice, by which the dissolved corporation 


must receive the claim; and 


(4) 


State that the claim will be barred if not received by the deadline. 


(c) A claim against the dissolved corporation is barred: 

(1) If the corporation does not receive the claim by the deadline from a 

claimant who received written notice under subsection (b); or 
(2) If a claimant whose claim was rejected by written notice from the 
dissolved corporation does not commence a proceeding to enforce the 
claim within 90 days from the date of receipt of the rejection notice. 
(d) For purposes of this section, “claim” does not include a contingent 
liability or a claim based on an event occurring after the effective date of 
dissolution. (1955, c. 1371, s. 1; 1973, c. 469, ss. 39, 40; c. 476, s. 198; 1989, c. 


265, s. 1.) 


OFFICIAL COMMENT 


Sections 14.06 and 14.07 provide a new and 
simplified system for handling known and un- 
known claims against a dissolved corporation, 
including claims based on events that occur 
after the dissolution of the corporation. Section 
14.06 deals solely with known claims while 
section 14.07 deals with unknown or subse- 
quently arising claims. A claim is a “known” 
claim even if it is unliquidated (see section 
14.06(d)); a claim that is contingent or has not 
matured so that there is no immediate right to 
bring suit is not a “known” claim. 

Known claims are handled in section 14.06 
through a process of written notice to claim- 
ants; the written notice must contain the infor- 
mation described in section 14.06(b). Section 
14.06(c) then provides fixed deadlines by which 


claims are barred under various circumstances, 

as follows: 

(1) If a claimant receives written notice satis- 
fying section 14.06(b) but fails to file the 
claim by the deadline specified by the corpo- 
ration, the claim is barred by _ section 
14.06(c)(1). 

(2) If a claimant receives written notice satis- 
fying section 14.06(b) and files the claim as 
required: 

(i) but the corporation rejects the claim, the 
claimant must commence a proceeding to 
enforce the claim within 90 days of the 
rejection or the claim is barred by section 
14.06(c)(2); or 

(ii) if the corporation does not act on the 
claim or fails to notify the claimant of the 
rejection, the claimant is not barred by 
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section 14.06(c) until the corporation noti- 
fies the claimant. 

(3) If the corporation publishes notice under 
section 14.07, a claimant who was not noti- 
fied in writing is barred unless he commences 
a proceeding within five years after publica- 
tion of the notice. 

(4) If the corporation does not publish notice, a 
claimant who was not notified in writing is 
not barred by section 14.06(c) from pursuing 
his claim. 

These principles, it should be emphasized, do 
not lengthen statutes of limitation applicable 
under general state law. Thus claims that are 
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not barred under the foregoing rules — for 
example, if the corporation does not act on a 
claim — will nevertheless be subject to the 
general statute of limitations applicable to 
claims of that type. 

Even though the directors are not trustees of 
the assets of a dissolved corporation (see sec- 
tion 14.05(b)(3)), they must discharge or make 
provision for discharging all of the corporation’s 
known liabilities before distributing the re- 
maining assets to the shareholders. See sec- 
tions 14.05(a)(3) and (4). See also sections 6.40 
and 8.33. 


NORTH CAROLINA COMMENTARY 


This section provides a dissolved corporation 
with a new procedure for dealing expeditiously 
with “known claims.” However, the procedure is 
permissive and, unlike former G.S. 55-119, no- 
tice to creditors and newspaper publication are 
not mandatory. 


The language of the Model Act was modified 
in subsection (c) for greater clarity. A require- 
ment that claim rejection notices be in writing 
was also added. 


CASE NOTES 


Cited in Foster v. Foster Farms, Inc., 112 
N.C. App. 700, 436 S.E.2d 843 (1993); North 


Carolina ex rel. Howes v. Peele, 876 F. Supp. 
733 (E.D.N.C. 1995). 


§ 55-14-07. Unknown and certain other claims against dis- 
solved corporation. 


(a) A dissolved corporation may also publish notice of its dissolution and 
request that persons with claims against the corporation present them in 


accordance with the notice. 
(b) The notice must: 


(1) Be published one time in a newspaper of general circulation in the 
county where the dissolved corporation’s principal office (or, if none in 
this State, its registered office) is or was last located; 

(2) Describe the information that must be included in a claim and provide 
a mailing address where the claim may be sent; and 

(3) State that a claim against the corporation will be barred unless a 
proceeding to enforce the claim is commenced within five years after 


the publication of the notice. 


(c) If the dissolved corporation publishes a newspaper notice in accordance 
with subsection (b), the claim of each of the following claimants is barred 
unless the claimant commences a proceeding to enforce the claim against the 
dissolved corporation within five years after the publication date of the 
newspaper notice: 

(1) Aclaimant who did not receive written notice under G.S. 55-14-06; 

(2) A claimant whose claim was timely sent to the dissolved corporation 
but not acted on; 

(3) Aclaimant whose claim is contingent or based on an event occurring 
after the effective date of dissolution. (1955, c. 13871, s. 1; 1973, c. 469, 
ss. 39, 40; c. 476, s. 193; 1989, c. 265, s. 1.) 
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OFFICIAL COMMENT 


Earlier versions of the Model Act did not recog- 
nize the serious problem created by possible 
claims that might arise long after the dissolu- 
tion process was completed and the corporate 
assets distributed to shareholders. Most of 
these claims were based on personal injuries 
occurring after dissolution but caused by alleg- 
edly defective products sold before dissolution, 
but they also involved negligence for which the 
statute of limitations did not begin to run until 
the negligence was discovered (e.g., a surgical 
instrument left inside the patient). The appli- 
cation of the Model Act provision (and of the 
state dissolution statutes phrased in different 
terms) to this problem led to confusing and 
inconsistent results. See generally Friedlander 
and Gilbert, “Post Dissolution Liabilities of 
Shareholders and Directors for Claims Against 
Dissolved Corporations,” 31 VAND. L. REV. 
1363 (1978). The problems raised by this type of 
litigation are intractable: on the one hand, the 
application of a mechanical two-year limitation 
period to a claim for injury that occurs after the 
period has expired involves obvious injustice to 
the plaintiff. On the other hand, to permit these 
suits generally makes it impossible ever to 
complete the winding up of the corporation, 
make suitable provision for creditors, and dis- 
tribute the balance of the corporate assets to 
the shareholders. 

In some circumstances a tort law concept of 
transferee liability, sometimes characterized as 
“de facto merger,” has been applied to allow 
plaintiffs incurring post dissolution injuries to 
bring suit against the person that acquired the 
corporate assets. See the Official Comment to 
section 11.01. Some courts have refused to 
apply this doctrine, particularly when the pur- 
chaser of the corporate assets has not contin- 
ued the business of the dissolved corporation. 
In these cases, the remedy of the plaintiff is 
limited to claims against the dissolved corpora- 
tion and its shareholders receiving assets pur- 
suant to the dissolution. 

The solution adopted in section 14.07 is to 


continue the lability of a dissolved corporation 
for subsequent claims for a period of five years 
after it publishes notice of dissolution. It is 
recognized that a five year cut-off is itself 
arbitrary, but it is believed that the great bulk 
of post dissolution claims will arise during this 
period. This provision is therefore believed to 
be a reasonable compromise between the com- 
peting considerations of providing a remedy to 
injured plaintiffs and providing a period of 
repose after which dissolved corporations may 
distribute remaining assets free of all claims 
and shareholders may receive them secure in 
the knowledge that they may not be reclaimed. 

Directors must generally discharge or make 
provision for discharging all of the corporation’s 
liabilities before distributing the remaining as- 
sets to the shareholders. See the Official Com- 
ment to section 14.06. But section 14.07 does 
not contemplate that liquidating distributions 
to shareholders will be deferred until all possi- 
ble claims are barred under section 14.07. 
Many claims covered by this section are of a 
type for which provision may be made by the 
purchase of insurance or by the setting aside of 
a portion of the assets, thereby permitting 
prompt distributions in liquidation. Claimants, 
of course, may always have recourse to the 
remaining assets of the dissolved corporation. 
See section 14.07(d)(1). Further, where unex- 
pected claims arise after distributions have 
been made to shareholders in liquidation, sec- 
tion 14.07(d)(2) authorizes recovery against the 
shareholders receiving the earlier distribu- 
tions. The recovery, however, is limited to the 
smaller of the recipient shareholder’s pro rata 
share of the claim or the total amount of assets 
received as liquidating distributions by the 
shareholder from the corporation. The provi- 
sion ensures that claimants seeking to recover 
distributions from shareholders will try to re- 
cover from the entire class of shareholders 
rather than concentrating only on the larger 
shareholders and protects the limited liability 
of shareholders. 


NORTH CAROLINA COMMENTARY 


This section is new to North Carolina law 
and operates as a statute of repose for claims 
asserted against a dissolved corporation that 
elects to comply with its procedural require- 
ments. The section applies primarily to contin- 
gent and unknown liabilities of a corporation, 


but may also apply to known claims with re- 
spect to which notice is not given pursuant to 
G.S. 55-14-06. 

Subsection 14.07(d) of the Model Act is not 
included in this section but is incorporated in 
substance into G.S. 55-14-08. 


CASE NOTES 


Cited in North Carolina ex rel. Howes v. 
Peele, 876 F. Supp. 733 (E.D.N.C. 1995). 
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§ 55-14-08. Enforcement of claims. 


(a) Aclaim under G.S. 55-14-06 or G.S. 55-14-07 may be enforced: 
(1) Against the dissolved corporation, to the extent of its undistributed 
assets, including coverage under any applicable insurance policy, or 
(2) If the assets have been distributed in liquidation, against a share- 
holder of the dissolved corporation to the extent of his pro rata share 
of the claim or the corporate assets distributed to him in liquidation, 
whichever is less, but a shareholder’s total liability for all claims 
under this section may not exceed the total amount of assets distrib- 


uted to him. 


(b) Nothing in G.S. 55-14-06 or G.S. 55-14-07 shall extend any applicable 


period of limitation. (1955, c. 1371, s. 1; 


1) 


1973, c. 469, ss. 39, 40; 1989, c. 265, s. 


NORTH CAROLINA COMMENTARY 


This section contains the substance of sub- 
section 14.07(d) of the Model Act and was added 
for the purpose of setting forth provisions ap- 
plicable to claims covered by either G.S. 55- 
14-06 or G.S. 55-14-07. The language of the 
Model Act was modified in subdivision (a)(1) to 
make clear that undistributed assets of a dis- 
solved corporation include coverage under any 
applicable insurance policy. 

Under subdivision (a)(2), a claim may be 
enforced against a shareholder to the extent of 
the lesser of his pro rata share thereof or the 
corporate assets distributed to him in liquida- 
tion. In no event may a shareholder’s total 
liability under this section exceed the total 


amount of assets distributed to him in liquida- 
tion. This subdivision, unlike former G.S. 55- 
54, makes a shareholder liable regardless of 
whether the distribution to him was made at a 
time when the corporation was unable to meet 
its obligations and regardless of whether he 
knew that the distribution violated this Act. 

This section does not bring forward the pro- 
vision in former G.S. 55-32(1) allowing credi- 
tors to enforce certain specified statutory liabil- 
ities in direct actions against directors. 
However, substantially the same relief should 
be available to creditors in insolvency proceed- 
ings and through attachment or similar proce- 
dures. 


CASE NOTES 


Enforcement Under Subdivision (a)(2). 
— If the corporation does not avail itself of 
protection against claims, a claim may be en- 
forced under subdivision (a)(2); this enforce- 
ment provision makes a shareholder liable re- 
gardless of whether the distribution was made 
at a time when the corporation was unable to 
meet its obligations and regardless of whether 
shareholder knew that the distribution violated 
this Act. North Carolina ex rel. Howes v. Peele, 
876 F. Supp. 7383 (E.D.N.C. 1995). 

Because shareholder distributee liabil- 


§§ 55-14-09 through 55-14-19: 


poses. 


ity contemplates a monetary claim, as it 
provides for enforcement to the extent of 
assets received in liquidation, this form of 
enforcement is not possible when the 
claim is for injunctive relief; because an 
order to abate a nuisance is a form of injunctive 
relief, shareholder distributee liability is not an 
appropriate basis upon which to order presi- 
dent of company to abate the nuisance. North 
Carolina ex rel. Howes v. Peele, 876 F. Supp. 
733 (E.D.N.C. 1995). 


Reserved for future codification pur- 


Part 2. Administrative Dissolution. 


§ 55-14-20. Grounds for administrative dissolution. 


The Secretary of State may commence a proceeding under G.S. 55-14-21 to 
dissolve administratively a corporation if: 
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(1) The corporation does not pay within 60 days after they are due any 
penalties, fees, or other payments due under this Chapter; 

(2) The corporation is delinquent in delivering its annual report; 

(3) The corporation is without a registered agent or registered office in 


this State for 60 days or more; 


(4) The corporation does not notify the Secretary of State within 60 days 
that its registered agent or registered office has been changed, that its 
registered agent has resigned, or that its registered office has been 


discontinued; 


(5) The corporation’s period of duration stated in its articles of incorpora- 


tion expires; or 


(6) The corporation knowingly fails or refuses to answer truthfully and 
fully within the time prescribed in this Chapter interrogatories 
propounded by the Secretary of State in accordance with the provi- 
sions of this Chapter. (1989, c. 265, s. 1; 1998, c. 552, s. 15; 1997-475, 


s. 6.4.) 


OFFICIAL COMMENT 


Involuntary dissolution in earlier versions of 
the Model Act required judicial order upon suit 
filed by the state attorney general. In the com- 
ment to section 95 of the 1969 Model Act, this 
decision was explained on the basis that the 
Model Act “provides for judicial review in pro- 
tection of rights that might otherwise be lost.” 
This position, however, was not generally ac- 
cepted — in 1982 only three jurisdictions lim- 
ited involuntary dissolution to judicial action — 
with all other jurisdictions permitting admin- 
istrative dissolution for a variety of reasons, 
usually including a failure to pay franchise 
taxes and often including failure to file annual 
reports or otherwise comply with similar re- 
quirements of the corporation statutes. Some of 
these administrative dissolution statutes ap- 
pear in the tax statutes rather than the corpo- 
ration statutes of the states. 

The experience in most states has been that 
administrative dissolution, or the threat 


thereof, is an effective enforcement mechanism 
for a variety of statutory obligations. Judicial 
dissolution is inappropriate for many of these 
violations because of its cost and the diversion 
of limited legal resources, particularly since 
most violations reflect the abandonment of the 
corporation by its owners. 

The advantages of administrative dissolution 
in these circumstances are compelling: it not 
only reduces the number of records maintained 
by the secretary of state, but also avoids further 
wasteful attempts to compel compliance by the 
abandoned corporations and returns the corpo- 
rate name promptly to the status of available 
names. Therefore, the revised Model Act in- 
cludes, in sections 14.20 through 14.23, a model 
provision for the administrative dissolution of 
corporations in certain limited circumstances. 
These circumstances are set forth in section 
14.20 and closely parallel provisions found in 
most state statutes on this subject. 


NORTH CAROLINA COMMENTARY 


Administrative dissolution by the Secretary 
of State, which is new to the corporate law of 
North Carolina, provides the Secretary of State 
with a simple, inexpensive method of enforcing 
this Act. 

The Model Act provides in subdivision 
14.20(1) for administrative dissolution by the 
Secretary of State upon nonpayment of any 
taxes or penalties imposed by law, including 
franchise taxes. This provision conflicts with 
the provisions of G.S. 105-230 through 105-232, 
which empower the Secretary of Revenue to 
cancel a corporate franchise for nonpayment of 


taxes. Accordingly the scope of subdivision (1) 
of this Act is restricted to failure to pay penal- 
ties, fees, or other payments due under this Act. 

Subdivision (5) provides for administrative 
dissolution upon expiration of the period of 
duration stated in the corporation’s articles of 
incorporation. Under former G.S. 55-115, a cor- 
poration that continued to conduct business 
after the expiration of its period of duration 
could at any time amend its charter to extend 
or perpetuate its period of existence. This pro- 
vision was not brought forward. 
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Editor’s Note. — Session Laws 1997-475, s. 
6.12, effective September 4, 1997, provides, in 
part, that the 1997 amendment to this section 
“becomes effective January 1, 1998, and applies 
to tax years ending on or after December 31, 
1997, in the case of corporations required to file 
annual reports with the Secretary of Revenue 
and to fiscal years ending on or after December 
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liability companies required to file annual re- 
ports with the Secretary of State.” 

Effect of Amendments. — The 1997 
amendment rewrote subdivision (2), which 
read “The corporation does not deliver its an- 
nual report to the Secretary of State within 60 
days after it is due”. See Editor’s note for 
effective date. 


31, 1997, in the case of corporations and limited 


§ 55-14-21. Procedure for and effect of administrative dis- 
solution. 


(a) If the Secretary of State determines that one or more grounds exist 
under G.S. 55-14-20 for dissolving a corporation, he shall mail the corporation 
written notice of his determination. 

(b) If the corporation does not correct each ground for dissolution or 
demonstrate to the reasonable satisfaction of the Secretary of State that each 
ground determined by the Secretary of State does not exist within 60 days after 
notice is mailed, the Secretary of State shall administratively dissolve the 
corporation by signing a certificate of dissolution that recites the ground or 
grounds for dissolution and its effective date. The Secretary of State shall file 
the original of the certificate and mail a copy to the corporation. 

(c) The provisions of G.S. 55-14-05, 55-14-06, and 55-14-07 apply to a 
corporation administratively dissolved. 

(d) The administrative dissolution of a corporation does not terminate the 
authority of its registered agent. (1989, c. 265, s. 1.) 


OFFICIAL COMMENT 


Many failures to comply with statutory require- 
ments that may give rise to administrative 
dissolution under section 14.20 occur because of 
oversight or inadvertence by responsible corpo- 
rate officers of corporations that are continuing 
in business. Such failures are usually corrected 
promptly when brought to the corporation’s 
attention. Sections 14.21(a) and (b) therefore 
provide a mandatory notice by the secretary of 
state to each corporation subject to administra- 


tive dissolution and a 60-day grace period fol- 
lowing the notice before the certificate of ad- 
ministrative dissolution may be filed. 

In most instances, the issue whether the 
corporation is subject to administrative disso- 
lution will not be controverted. If a corporation 
is administratively dissolved, it may petition 
the secretary of state for reinstatement under 
section 14.22 and, if this is denied, it may 
appeal to the courts under section 14.23. 


NORTH CAROLINA COMMENTARY 


The provisions of the Model Act were modi- 
fied in subsections (a) and (b) by providing that 
all notices by the Secretary of State under the 
administrative dissolution provisions shall be 


given by mail. Subsection (c) was altered to 
clarify that the general provisions of G.S. 55- 
14-05, 55-14-06, and 55-14-07 apply to a corpo- 
ration that is administratively dissolved. 


§ 55-14-22. Reinstatement following administrative disso- 


lution. 


(a) Acorporation administratively dissolved under G.S. 55-14-21 may apply 
to the Secretary of State for reinstatement not later than five years after the 
effective date of dissolution. The application must: 

(1) Recite the name of the corporation and the effective date of its 


administrative dissolution; and 


(2) State that the ground or grounds for dissolution either did not exist or 


have been eliminated. 
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(3) Reserved. 
(4) Repealed by Session Laws 1995, c. 539, s. 6. 

(b) If the Secretary of State determines that the application contains the 
information required by subsection (a) and that the information is correct, he 
shall cancel the certificate of dissolution and prepare a certificate of reinstate- 
ment that recites his determination and the effective date of reinstatement, file 
the original of the certificate, and mail a copy to the corporation. 

(c) When the reinstatement is effective, it relates back to and takes effect as 
of the date of the administrative dissolution and the corporation resumes 
carrying on its business as if the administrative dissolution had never 
occurred, subject to the rights of any person who reasonably relied to his 
prejudice upon the certificate of dissolution. (1989, c. 265, s. 1; 1995, c. 539, ss. 
6, 7; 1996, 2nd Ex. Sess., c. 17, s. 15.1(b); 1997-200, ss. 1, 2(b); 1997-485, s. 1.) 


OFFICIAL COMMENT 


Section 14.22 provides a two-year period during 
which a corporation may seek reinstatement 
following administrative dissolution. This sec- 
tion may apply when a corporation through 
inadvertence or a failure to maintain a regis- 
tered agent fails to receive or respond to the 
predissolution notice of default required by 
section 14.21. A corporation that is reinstated 
pursuant to this section resumes carrying on its 


business as before dissolution. 

In order to be eligible for reinstatement, a 
corporation must comply with all statutory 
requirements at the time it seeks reinstate- 
ment. It must establish, for example, that all 
taxes have been paid and that its name is 
available when it files the application for rein- 
statement. 


NORTH CAROLINA COMMENTARY 


Subdivision 14.22(a)(3) of the Model Act re- 
quires applications under this section to state 
that the corporation’s name meets the require- 
ments of G.S. 55-4-01. The addition of subsec- 
tion (g) to G.S. 55-4-01, however, rendered this 
requirement unnecessary, and it was omitted. 

Subsection (b) modifies the corresponding 
provision of the Model Act to allow the Secre- 
tary of State simply to mail a copy of the 
certificate of reinstatement to the corporation. 

Subsection (c) provides that the reinstate- 


Editor’s Note. — Session Laws 1995, c. 539, 
s. 6, which amended this section, was applica- 
ble to applications for reinstatement filed on or 
after the date of ratification (July 29, 1995). 

Session Laws 1995, c. 539, s. 7, as amended 
by Session Laws 1996, Second Extra Session, c. 
17, s. 15.1(b), and Session Laws 1997-200, s. 1, 
effective July 1, 1998, and applicable to appli- 
cations for reinstatement on or after that date, 


ment, upon becoming effective, relates back to 
the effective date of the administrative dissolu- 
tion as if dissolution had never occurred. The 
Model Act was modified, however, so that the 
relation back rule is subject to the rights of any 
person who reasonably relied to his prejudice 
on the administrative dissolution. Cf. G.S. 105- 
230 and 105-231 (any act performed or at- 
tempted during suspension of a corporation’s 
charter is invalid and of no effect). 


inserted “within two years” following “rein- 
statement” in the introductory language of sub- 
section (a). 

Effect of Amendments. — The 1997 
amendment, effective July 1, 1998, substituted 
“not later than five years” for “within two years” 
in subsection (a). 

Legal Periodicals. — For 1997 legislative 
survey, see 20 Campbell L. Rev. 389. 


§ 55-14-23. Appeal from denial of reinstatement. 


(a) If the Secretary of State denies a corporation’s application for reinstate- 
ment following administrative dissolution, he shall serve the corporation 
under G.S. 55-5-04 with a written notice that explains the reason or reasons for 


denial. 
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(b) The corporation may appeal the denial of reinstatement to the Superior 
Court of Wake County within 30 days after service of the notice of denial is 
perfected. The appeal is commenced by filing a petition with the court and with 
the Secretary of State requesting the court to set aside the dissolution. The 
petition shall have attached to it copies of the Secretary of State’s certificate of 
dissolution, the corporation’s application for reinstatement, and the Secretary 
of State’s notice of denial. The appeal to the superior court shall be determined 
upon such further evidence, notice and opportunity to be heard, if any, as the 
court may deem appropriate under the circumstances. The corporation shall 
have the burden of establishing that it is entitled to reinstatement. 

(c) Upon consideration of the petition and any response made by the 
Secretary of State, the court may, prior to entering final judgment, order the 
Secretary of State to reinstate the dissolved corporation or may take other 
action the court considers appropriate. 

(d) The court’s final decision may be appealed as in other civil proceedings. 
(1989, c. 265, s. 1.) 


OFFICIAL COMMENT 


Section 14.23 provides for an appeal from a_ and states adopting this section of the Model 
decision by the secretary of state denying a Act should specify who has the burden of proof 
petition for reinstatement. The court with ju- on appeal and the standard for judicial review. 
risdiction over an appeal should be specified, See the Official Comment to section 1.26. 


NORTH CAROLINA COMMENTARY 


This section modifies the Model Act to clarify tive dissolution. Under subsection (b) the cor- 
the procedures for appealing from a denial by _ poration has the burden of establishing that it 
the Secretary of State of a corporation’s appli- _is entitled to reinstatement. 
cation for reinstatement following administra- 


§ 55-14-24. Inapplicability of Administrative Procedure 
Act. 


The Administrative Procedure Act shall not apply to any proceeding or 
appeal provided for in G.S. 55-14-20 through 55-14-28. (1989, c. 265, s. 1.) 
NORTH CAROLINA COMMENTARY 


This section does not appear in the Model 
Act. 


8§ 55-14-25 through 55-14-29: Reserved for future codification pur- 


poses. 


Part 3. Judicial Dissolution. 


§ 55-14-30. Grounds for judicial dissolution. 


The superior court may dissolve a corporation: 

(1) In a proceeding by the Attorney General if it is established that (i) the 
corporation obtained its articles of incorporation through fraud; or (ii) 
the corporation has, after written notice by the Attorney General 
given at least 20 days prior thereto, continued to exceed or abuse the 
authority conferred upon it by law; 
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(2) In a proceeding by a shareholder if it is established that (i) the 


directors or these in control of the corporation are deadlocked in the 
management of the corporate affairs, the shareholders are unable to 
break the deadlock, and irreparable injury to the corporation is 
threatened or being suffered, or the business and affairs of the 
corporation can no longer be conducted to the advantage of the 
shareholders generally, because of the deadlock; (ii) liquidation is 
reasonably necessary for the protection of the rights or interests of the 
complaining shareholder; (iii) the shareholders are deadlocked in 
voting power and have failed, for a period that includes at least two 
consecutive annual meeting dates, to elect successors to directors 
whose terms have expired; (iv) the corporate assets are being misap- 
plied or wasted; or (v) a written agreement, whether embodied in the 
articles of incorporation or separate therefrom, entitles the complain- 
ing shareholder to liquidation or dissolution of the corporation at will 
or upon the occurrence of some event which has subsequently oc- 
curred, and all present shareholders, and all subscribers and trans- 
ferees of shares, either are parties to such agreement or became a 
shareholder, subscriber or transferee with actual notice thereof; 


(3) In a proceeding by a creditor if it is established that (i) the creditor’s 


claim has been reduced to judgment and the execution on the 
judgment returned unsatisfied; or (11) the corporation has admitted in 
writing that the creditor’s claim is due and owing and the corporation 
is insolvent; or 


(4) In a proceeding by the corporation to have its voluntary dissolution 


continued under court supervision. (Code, ss. 604, 605, 619, 668, 669, 
694; 1889, c. 5383; 1901, c. 2, ss. 61, 62, 73; Rev., ss. 1196, 1198, 1208, 
1204; C.S., ss. 1185, 1187, 1195; G.S., ss. 55-124, 55-126, 55-134; 1955, 
c. 13871, s. 1; 1959, c. 1816, s. 26; 1989, c. 265, s. 1.) 


OFFICIAL COMMENT 


Section 14.30 provides grounds for the judicial 
dissolution of corporations at the request of the 
state, a shareholder, a creditor, or a corporation 
which has commenced voluntary dissolution. 
This section states that a court “may” order 
dissolution if a ground for dissolution exists. 
Thus there is discretion on the part of the court 
as to whether dissolution is appropriate even 
though grounds exist under the specific circum- 
stances. 


1. INVOLUNTARY DISSOLUTION BY STATE 


Section 14.30(1) preserves longstanding and 
traditional provisions authorizing the state to 
seek to dissolve involuntarily a corporation by 
judicial decree. While this power has been ex- 
ercised only rarely in recent years, this right of 
the state involves a policing action that pro- 
vides a means by which the state may ensure 
compliance with, and nonabuse of, the funda- 
mentals of corporate existence. Section 14.30(1) 
limits the power of the state in this regard to 
grounds that are reasonably related to this 
objective. 

The legality of proposed corporations or of 
proposed actions has sometimes been tested by 
the secretary of state’s refusal to accept docu- 


ments for filing. The role of the secretary of 
state in reviewing documents for filing has been 
restricted by the Model Act (see section 1.25 
and its Official Comment). It is intended that 
suits under this subchapter will replace those 
actions. 


2. INVOLUNTARY DISSOLUTION BY SHAREHOLDERS 


Section 14.31(2) provides for involuntary disso- 
lution at the suit of a shareholder under cir- 
cumstances involving deadlock or significant 
abuse of power by controlling shareholders or 
directors. 


a. Deadlock 


Dissolution because of deadlock is available if 
there is a deadlock at the directors’ level but 
only if (1) the shareholders are unable to break 
the deadlock and (2) either “irreparable injury” 
to the corporation is being threatened or suf- 
fered or the business and affairs “can no longer 
be conducted to the advantage of” the share- 
holders. This language closely follows the ear- 
lier versions of the Model Act except that the 
requirement of “irreparable injury” has been 
relaxed to some extent. Dissolution because of 
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deadlock at the directors’ level is not dependent 
on the lapse of time during which the deadlock 
continues. 

Dissolution is also available because of dead- 
lock at the shareholders’ level if the sharehold- 
ers are unable to elect directors over a two-year 
period. This remedy is particularly important 
in small or family-held corporations in which 
share ownership may be divided on a 50-50 
basis or a super majority provision (including 
possibly a requirement of unanimity) may ef- 
fectively prevent the election of any directors. 
Dissolution under section 14.30(2)(ii) is not 
dependent on irreparable injury or misconduct 
by the directors then in office; if injury or 
misconduct is present, a deadlocked share- 
holder may proceed under another clause of 
section 14.30(2). 


b. Abuse of power 


A shareholder may sue for involuntary disso- 
lution upon proof either that those in control of 
the corporation are acting illegally, oppres- 
sively, or fraudulently (section 14.30(2)(i1)) or 
that the corporate assets are being misapplied 
or wasted (section 14.30(2)(iv)). The application 
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of these grounds for dissolution to specific cir- 
cumstances obviously involves judicial discre- 
tion in the application of a general standard to 
concrete circumstances. The court should be 
cautious in the application of these grounds so 
as to limit them to genuine abuse rather than 
instances of acceptable tactics in a power strug- 
gle for control of a corporation. 


3. DISSOLUTION BY CREDITORS 


Creditors may obtain involuntary dissolution 
only when the corporation is insolvent and only 
in the limited circumstances set forth in section 
14.30(3). Typically, a proceeding under the fed- 
eral Bankruptcy Act is an alternative in these 
situations. 


4. DISSOLUTION BY CORPORATION 


A corporation that has commenced voluntary 
dissolution may petition a court to supervise its 
dissolution. Such an action may be appropriate 
to permit the orderly liquidation of the corpo- 
rate assets and to protect the corporation from 
a multitude of creditors’ suits or suits by dis- 
satisfied shareholders. 


NORTH CAROLINA COMMENTARY 


Subdivision (1) brings forward the 20-day 
notice requirement of former G.S. 55-122 for 
proceedings by the Attorney General. 

Under former G.S. 55-125(a)(2), a deadlock 
resulting from special provisions or arrange- 
ments designed to create veto power among 
shareholders was not grounds for judicial dis- 
solution. Under subdivision (2) of this section, 
deadlock is grounds for dissolution, even if it 
results from special provisions or arrange- 
ments. 

Clause (11) of subdivision (2), brought forward 


Legal Periodicals. — For comment discuss- 
ing alternative remedies to dissolution for the 
deadlocked corporation, see 51 N.C.L. Rev. 815 
(1973): 

For note discussing rights of minority share- 
holders in closed corporations in light of 
Meiselman v. Meiselman, 309 N.C. 279, 307 
S.E.2d 551 (1983), see 62 N.C.L. Rev. 999 
(1984). 

For note discussing fulfillment of sharehold- 
ers’ expectations in close corporations in light of 
Meiselman v. Meiselman, 309 N.C. 279, 307 


CASE 


Editor’s Note. — Most of the cases below 
were decided under the Business Corporation 


from former G.S. 55-125(a)(4), is substituted for 
the Model Act’s standard of “illegal, oppressive, 
or fraudulent” conduct. 

Clause (v) of subdivision (2), brought forward 
from former G.S. 55-125(a)(3), is added to the 
Model Act’s provisions to make agreements to 
liquidate specifically enforceable. 

The Model Act requirement that a creditor 
must show that the corporation is insolvent in 
order to be entitled to judicial dissolution is 
omitted. 


S.E.2d 551 (1983), see 20 Wake Forest L. Rev. 
505 (1984). 

For article, “Close Corporation Shareholder 
Reasonable Expectations: The Larger Context,” 
see 22 Wake Forest L. Rev. 41 (1987). 

For article, “The Statutory Protection Of Mi- 
nority Shareholders In The United Kingdom,” 
see 22 Wake Forest L. Rev. 81 (1987). 

For note, “Minority Shareholders’ Rights in 
the Close Corporation Under the New North 
Carolina Business Corporation Act,” see 68 
N.C.L. Rev. 1109 (1990). 


NOTES 


Act adopted in 1955 or under prior law. 
For historical background of former 
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§ 55-125, relating to power of courts to liqui- 
date and decree involuntary dissolution, see 
Meiselman v. Meiselman, 58 N.C. App. 758, 295 
S.E.2d 249 (1982), modified and aff’d, 309 N.C. 
279, 307 S.E.2d 551 (1983). 

Statute vests broad equitable powers in 
the trial court in determining whether a cor- 
poration should be involuntarily dissolved. W & 
H Graphics, Inc. v. Hamby, 48 N.C. App. 82, 268 
S.E.2d 567 (1980). 

Power of Court Absent Statute. — As a 
general rule, the court would have no power, 
absent statutory direction, to order the dissolu- 
tion of a corporation simply on the grounds that 
there was deadlock or dissension among the 
directors or stockholders. Ellis v. Civic Imp., 
Inc., 24 N.C. App. 42, 209 S.E.2d 873 (1974), 
cert. denied, 286 N.C. 418, 211 S.E.2d 794 
(1975). 

Power of Court to Protect Rights of 
Complaining Shareholder. — Former §§ 55- 
125(a)(4) and 55-125.1 give the trial court ple- 
nary power to frame whatever order it sees fit 
to protect the rights of a complaining share- 
holder. Meiselman v. Meiselman, 58 N.C. App. 
758, 295 S.E.2d 249 (1982), modified and aff’d, 
309 N.C. 279, 307 S.E.2d 551 (1988). 

Finding Required Under Former § 55- 
125(a)(1). — Under former § 55-125(a)(1), ir- 
reconcilable deadlock of the directorate or 
shareholders was not sufficient basis for an 
order of liquidation without a supported finding 
or conclusion that the shareholders were so 
deadlocked that its business could no longer be 
conducted with advantage to all the sharehold- 
ers. Ellis v. Civic Imp., Inc., 24 N.C. App. 42, 
209 S.E.2d 873 (1974), cert. denied, 286 N.C. 
413, 211 S.E.2d 794 (1975). 

Deadlock in Management of Corporate 
Affairs. — Where plaintiff and defendant were 
the only directors, because they could not agree 
when the corporation should borrow money, the 
corporation could not borrow money at all; 
therefore, there was sufficient evidence to sup- 
port a finding of deadlock in the management of 
the corporation’s affairs. Foster v. Foster 
Farms, Inc., 112 N.C. App. 700, 486 S.E.2d 843 
(1993). 

No Limitation Regarding Duration of 
Effects of Deadlock. — Subsection (2) allows 
the court to order an involuntary corporate 
dissolution due to director deadlock, without 
limitation as to the duration or specific effects 
of the deadlock. Benchmark Carolina Aggre- 
gates, Inc. v. Martin Marietta Materials, Inc., 
125 N.C. App. 666, 482 S.E.2d 27 (1997), cert. 
denied, 346 N.C. 275, 487 S.E.2d 538 (1997). 

Showing Required Under Former § 55- 
125(a)(4). — When the power of the court in 
the exercise of its equitable jurisdiction was 
invoked to liquidate and decree involuntary 
dissolution under former § 55-125(a)(4), there 
had to be a showing that the liquidation was 
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reasonably necessary for the protection of the 
rights or interests of the complaining share- 
holder. Dowd v. Charlotte Pipe & Foundry Co., 
263 N.C. 101, 189 S.E.2d 10 (1964). 

Sufficient Allegations Under Former 
§ 55-125(a)(4). — The superior court had au- 
thority, in the exercise of its discretion, under 
former § 55-125(a)(4), to order the liquidation 
of a corporation upon application of a stock- 
holder alleging that the corporation had been 
operating at a loss and that to allow it to 
continue operations would deplete its assets 
and seriously damage the stockholders. Royall 
v. Carr Lumber Co., 248 N.C. 735, 105 S.E.2d 
65 (1958). 

Showing Required for Relief Under 
Former § 55-125.1(b). — Former § 55- 
125.1(b), relating to relief as an alternative to 
dissolution, did not require a complaining 
shareholder to show bad faith, mismanagement 
or wrongful conduct, but only real harm. 
Meiselman v. Meiselman, 58 N.C. App. 758, 295 
S.E.2d 249 (1982), modified and aff’d, 309 N.C. 
279, 307 S.E.2d 551 (1983). 

Mandatory Buy-Out Rights. — Mandatory 
buy-out rights under subsection (d) of § 55-14- 
31 apply only to dissolutions granted under 
subdivision (2)(ii) of this section. Foster v. Fos- 
ter Farms, Inc., 112 N.C. App. 700, 436 S.E.2d 
843 (1993). 

Corporation Is the Necessary Defen- 
dant. — The necessary defendant in an action 
for involuntary dissolution of a corporation un- 
der the statute is the corporation itself; share- 
holders and directors may, but need not be, 
made parties defendant unless relief is sought 
against them personally. W & H Graphics, Inc. 
v. Hamby, 48 N.C. App. 82, 268 S.E.2d 567 
(1980). 

Directors Are Proper Parties to Share- 
holder’s Suit. — Directors are proper parties 
to a suit to dissolve the corporation upon the 
complaint of one shareholder, even though no 
relief is sought against them personally. Dowd 
v. Charlotte Pipe & Foundry Co., 263 N.C. 101, 
139 S.E.2d 10 (1964). 

They May Be Joined or Become Parties 
on Own Application. — The implication in 
the statute is that directors and other inter- 
ested shareholders may be made, or, on their 
own application, may become parties to a com- 
plaining shareholder’s action to liquidate and 
dissolve the corporation. Certainly, the direc- 
tors are not improper parties. Dowd v. Char- 
lotte Pipe & Foundry Co., 263 N.C. 101, 139 
S.E.2d 10 (1964). 

Joinder of Suit for Failure to Declare 
Dividends with Cause of Action for Liqui- 
dation. — A stockholder in a corporation may 
sue the corporation, and join its directors as 
defendants, for failure to declare adequate div- 
idends from the corporation’s earnings, and 
may join therewith a second cause of action for 
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liquidation and involuntary dissolution of the 
corporation based upon bad faith management 
in suppressing dividends and in deflating the 
value of the corporation’s assets, thus preclud- 
ing the plaintiff stockholder from obtaining 
either a fair dividend or a fair market for his 
stock. Dowd v. Charlotte Pipe & Foundry Co., 
263 N.C. 101, 189 S.E.2d 10 (1964). 

Discretion in Grant of Relief. — When a 
shareholder brought suit seeking relief under 
former §§ 55-125(a)(4) and 55-125.1, he had 
the burden of proving that his “rights or inter- 
ests” as a shareholder were being contravened. 
However, once the shareholder had established 
this, the trial court, in deciding whether to 
grant relief, had to exercise its equitable discre- 
tion, and consider the actual benefit and injury 
to all of the shareholders resulting from disso- 
lution or other possible relief. To hold otherwise 
would allow a plaintiff to demand at-will disso- 
lution of a corporation or a forced buy-out of his 
shares or other relief at the expense of the 
corporation and without regard to the rights 
and interests of the other shareholders. 
Meiselman v. Meiselman, 309 N.C. 279, 307 
S.E.2d 551 (1982). 

The determination of relief, liquidation or 
otherwise, is within the superior court’s equita- 
ble discretion. Lowder v. All Star Mills, Inc., 75 
N.C. App. 233, 330 S.E.2d 649, cert. denied, 314 
N.C. 541, 335 S.E.2d 19 (1985). 

Involuntary dissolution under former 
§ 55-125 was not the exclusive remedy in 
this State, because under former § 55-125.1 
the court had broad discretion to grant any 
kind of relief it deemed appropriate as an 
alternative to dissolving a _ corporation. 
Meiselman v. Meiselman, 58 N.C. App. 758, 295 
S.E.2d 249 (1982), modified and aff’d, 309 N.C. 
279, 307 S.E.2d 551 (1983). 

Need for Judicial Intervention Deter- 
mined Case-by-Case. — The circumstances 
which give rise to relief under the involuntary 
dissolution statutes are so infinitely varied that 
courts must determine if judicial intervention 
is necessary on a case-by-case basis. Meiselman 
v. Meiselman, 58 N.C. App. 758, 295 S.E.2d 249 
(1982), modified and aff’d, 309 N.C. 279, 307 
S.E.2d 551 (1983). 

It is the trial court’s duty to review all 
the evidence to determine whether fairness 
and the equities warrant judicial intervention. 
Meiselman vy. Meiselman, 58 N.C. App. 758, 295 
S.E.2d 249 (1982), modified and aff’d, 309 N.C. 
279, 307 S.E.2d 551 (1983). 

For analysis a trial court to be applied in 
resolving suits brought under former §§ 55- 
125(a)(4) and 55-125.1, see Meiselman v. 
Meiselman, 309 N.C. 279, 307 S.E.2d 551 
(1983). 

In a determination of whether to order disso- 
lution or other relief under former § 55- 
125(a)(4), the complaining shareholder had to 
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show that: (1) He had one or more substantial 
reasonable expectations known or assumed by 
the other participants; (2) the expectation has 
been frustrated; (3) the frustration was not the 
shareholder’s fault and was in large part be- 
yond his control; and (4) under all of the cir- 
cumstances of the case, the shareholder was 
entitled to some form of equitable relief. 
Lowder v. All Star Mills, Inc., 75 N.C. App. 238, 
330 S.E.2d 649, cert. denied, 314 N.C. 541, 335 
S.E.2d 19 (1985). 

Insufficient Grounds for Dissolution. — 
Where the trial court failed to make any of the 
findings required under Meiselman ev. 
Meiselman, 309 N.C. 279, 307 S.E.2d 551 
(1983), but simply found that liquidation was 
reasonably necessary for the protection of the 
interests of the complaining shareholder, the 
trial court’s findings of fact were not sufficient 
to support its conclusion that grounds for dis- 
solution existed. Foster v. Foster Farms, Inc., 
112 N.C. App. 700, 436 S.E.2d 848 (1993). 

Shareholder Need Only Show That 
“Fairness” Compels Dissolution. — Subdi- 
vision (a)(4) of former § 55-125, which autho- 
rized liquidation, not when there was “oppres- 
sion,” but when it was reasonably necessary for 
the protection of the complaining shareholder, 
required the complaining shareholder only to 
show that basic “fairness” compelled dissolu- 
tion. Meiselman v. Meiselman, 58 N.C. App. 
758, 295 S.E.2d 249 (1982), modified and aff'd, 
309 N.C. 279, 307 S.E.2d 551 (1983). 

Order of Liquidation and Dissolution 
Upheld. — It was reasonable for the court to 
conclude that the complaining shareholder, 
who began working for corporation in 1955 and 
worked continuously until he was abruptly 
fired in 1978, had a reasonable expectation that 
his employment would continue. Since the con- 
trolling officer-director misappropriated corpo- 
rate opportunities, and since the majority of the 
stockholders aligned themselves with this offic- 
er-director, the court did not abuse its discre- 
tion in ordering liquidation and dissolution. 
Lowder v. All Star Mills, Inc., 75 N.C. App. 233, 
330 S.E.2d 649, cert. denied, 314 N.C. 541, 335 
S.E.2d 19 (1985). 

As to involuntary liquidation under 
former statutes, see also Asheville Div. No. 15 
v. Aston, 92 N.C. 578 (1885); Simmons v. Nor- 
folk & Baltimore Steamboat Co., 113 N.C. 147, 
18 S.E. 117 (1893); Greenleaf v. Land & Lumber 
Co., 146 N.C. 505, 60 S.E. 424 (1908); Bank of 
Andrews v. Gudger, 212 F. 49 (4th Cir. 1914); 
Lasley v. Walnut Cove Mercantile Co., 179 N.C. 
575, 103 S.E. 213 (1920); Jones v. A. & W.R.R.., 
193 N.C. 590, 137 S.E. 706 (1927). 

As to necessity for service on sharehold- 
ers in suit under former statute for dissolu- 
tion of corporation, see Glod v. Castle Hayne 
Growers & Shippers, Inc., 239 N.C. 304, 79 
S.E.2d 396 (1954). 
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Applied in Edwards v. Edwards, 110 N.C. 
App. 1, 428 S.E.2d 834 (1993). 


Quoted in Clark v. B.H. Holland Co., 852 F. 
Supp. 1268 (E.D.N.C. 1994). 


§ 55-14-31. Procedure for judicial dissolution. 


(a) Venue for a proceeding to dissolve a corporation lies in the county where 
a corporation’s principal office (or, if none in this State, its registered office) is 
or was last located. 

(b) It is not necessary to make shareholders parties to a proceeding to 
dissolve a corporation unless relief is sought against them individually. 

(c) A court in a proceeding brought to dissolve a corporation may issue 
injunctions, appoint a receiver with all powers and duties the court directs, 
take other action required to preserve the corporate assets wherever located, 
and carry on the business of the corporation. 

(d) In any proceeding brought by a shareholder under G.S. 55-14-30(2)@i) in 
which the court determines that dissolution would be appropriate, the court 
shall not order dissolution if, after such determination, the corporation elects 
to purchase the shares of the complaining shareholder at their fair value, as 
determined in accordance with such procedures as the court may provide. 
(1955, ¢.1o/1, 8. 1 1959, "e" 131605. 26; 1973) c, 4695's. 41: 1989 co 265s. 17) 


OFFICIAL COMMENT 


Section 14.31 designates the attorney general 
as the officer to bring suits for involuntary 
dissolution by the state. The county or counties 
where these suits must be commenced should 
be specified; it typically is either the state 
capital or the county in which the corporation’s 
principal office is located. See the Official Com- 


ment to section 1.26. Suits brought for judicial 
dissolution under other subdivisions of section 
14.30 must be brought where the corporation’s 
principal office is located or, if not located in 
this state, where its registered office is or was 
last located. 


NORTH CAROLINA COMMENTARY 


Subsection (a) of this section was rewritten to 
provide a uniform venue for dissolution pro- 


Legal Periodicals. — For note, “Minority 
Shareholders’ Rights in the Close Corporation 


ceedings, whether instituted by the Attorney 
General, by a shareholder, or by a creditor. 


Under the New North Carolina Business Cor- 
poration Act,” see 68 N.C.L. Rey. 1109 (1990). 


CASE NOTES 


Mandatory buy-out rights under subsec- 
tion (d) of this section apply only to dissolu- 
tions granted under subdivision (2)(1i) of § 55- 


§ 55-14-32. Receivership. 


14-30. Foster v. Foster Farms, Inc., 112 N.C. 


App. 700, 436 S.E.2d 843 (1993). 


(a) A court in a judicial proceeding brought to dissolve a corporation may 
appoint one or more receivers to wind up and liquidate, or to manage, the 
business and affairs of the corporation. The court shall hold a hearing, after 
notifying all parties to the proceeding and any interested persons designated 
by the court, before appointing a receiver. The court appointing a receiver has 
exclusive jurisdiction over the corporation and all of its property wherever 
located. 
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(b) The court may appoint an individual or a domestic or foreign corporation 
(authorized to transact business in this State) as a receiver. The court may 
require the receiver to post bond, with or without sureties, in an amount the 
court directs. 

(c) The court shall describe the powers and duties of the receiver in its 
appointing order, which may be amended from time to time. Such powers may 
include without limitation the power: 

(1) To dispose of all or any part of the assets of the corporation wherever 
located, at a public or private sale, if authorized by the court; 

(la) To sue and defend in his own name as receiver of the corporation in 
all courts of this State; and 

(2) To exercise all of the powers of the corporation, through or in place of 
its board of directors or officers, to the extent necessary to manage the 
affairs of the corporation in the best interests of its shareholders and 
creditors. 

(d) Reserved for future codification purposes. 

(e) The court from time to time during the receivership may order compen- 
sation paid and expense disbursements or reimbursements made to the 
receiver and his counsel from the assets of the corporation or proceeds from the 
sale of the assets. (1955, c. 1871, s. 1; 1989, c. 265, s. 1.) 


OFFICIAL COMMENT 


Section 14.32 preserves provisions from earlier 
versions of the Model Act authorizing the ap- 
pointment of a receiver, and adds authority to 
appoint a custodian as an alternative, for a 
corporation in a judicial dissolution proceeding. 
In many states, general statutes or rules of 
court regulate the appointment of receivers or 


custodians and define their duties. Section 
14.32 is designed to supplement these general 
provisions and grant the court power to take 
the steps it considers necessary to resolve the 
internal corporate problem or to effect liquida- 
tion of the corporation in an efficient manner. 


NORTH CAROLINA COMMENTARY 


Because there is no established body of law in 
North Carolina on appointment of custodians 
in these circumstances, this section and G.S. 
55-14-31 differ from the Model Act in omitting 


Legal Periodicals. — For article on North 
Carolina receivership statutes applicable to in- 


all references to custodians and custodianship. 
The provisions of subsection (c) describing the 
powers that may be given to a receiver were 
rewritten to provide greater clarity. 


solvent debtors, see 17 Wake Forest L. Rev. 745 
(1981). 


§ 55-14-33. Decree of dissolution. 


(a) If after a hearing the court determines that one or more grounds for 
judicial dissolution described in G.S. 55-14-30 exist, it may enter a decree 
dissolving the corporation and specifying the effective date of the dissolution, 
and the clerk of the court shall deliver a certified copy of the decree to the 
Secretary of State, who shall file it. 

(b) After entering the decree of dissolution, the court shall direct the 
winding up and liquidation of the corporation’s business and affairs in 
accordance with G.S. 55-14-05 and the notification of claimants in accordance 
with G.S. 55-14-06 and G.S. 55-14-07. (1955, c. 1371, s. 1; 1959, c. 1316, s. 26; 
1967, c. 823, s. 19; 1969, c. 965, s. 1; 1973, c. 469, s. 42; 1989, c. 265, s. 1.) 
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OFFICIAL COMMENT 


A court decree ordering that a corporation be 
dissolved involuntarily has the same legal ef- 
fect as articles of dissolution. Section 14.33 
requires that the secretary of state receive and 


file a copy of the decree. Thereafter the corpo- 
ration’s business and affairs are to be wound up 
as provided in sections 14.05, 14.06, and 14.07. 


CASE NOTES 


Trial court was not required to hold 
hearing on valuation of the corporation’s 
stocks and assets prior to entering its dissolu- 
tion order as any specific problems regarding 
implementation of the dissolution order, includ- 


ing valuation of the corporation’s assets, can be 
brought to the attention of the trial court by 
motion as the problems arise. Foster v. Foster 
Farms, Inc., 112 N.C. App. 700, 436 S.E.2d 843 
(1998). 


§§ 55-14-34 through 55-14-39: Reserved for future codification pur- 


poses. 


Part 4. Miscellaneous. 


§ 55-14-40. Disposition of amounts due to unavailable 
shareholders and creditors. 


Upon liquidation of a corporation, the portion of the assets distributable to 
a creditor or shareholder who is unknown or cannot be found shall be disposed 
of in accordance with Chapter 116B. (1947, c. 618; c. 621, s. 1; G.S., s. 55-132; 


1955, c. 1871, s. 1; 1971, c. 1135, s. 4; 1979, 2nd Sess., c. 1311, s. 6; 1989, c. 265, 


Stops) 


OFFICIAL COMMENT 


Section 14.40 is a deposit provision, not an 
escheat provision. It does not provide for ulti- 
mate disposition of unclaimed funds. Rather, it 
permits a corporation that has dissolved to pay 
over for safekeeping to the state treasurer (or 
other appropriate state official with statutory 
authority to receive such funds) funds belong- 


ing to a creditor, claimant, or shareholder who 
cannot be found. 

The handling and ultimate disposition of 
unclaimed funds by the state treasurer or other 
appropriate state official is to be determined by 
state law other than the Model Act. 


NORTH CAROLINA COMMENTARY 


This section brings forward former G.S. 55- 
130 and incorporates the provisions of Chapter 


Legal Periodicals. — For comment on es- 
cheat of intangible property, see 2 Wake Forest 
Intra. L. Rev. 100 (1966). 


116B of the General Statutes (Escheats and 
Abandoned Property). 
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ARTICLE 14A. 


Reorganization. 


§ 55-14A-01. Fundamental changes in reorganization pro- 
ceedings. 


(a) Whenever a plan of reorganization of a corporation is confirmed by 
decree or order of a court of competent jurisdiction in proceedings for the 
reorganization of such corporation pursuant to the provisions of any applicable 
statute of the United States relating to reorganization of corporations, the 
corporation may put into effect and carry out such plan and the decrees and 
orders of the court relative thereto and may take any action provided in such 
plan or directed by such decrees and orders without further action by its 
directors or shareholders. Such action may be taken, as may be directed by 
such decrees or orders, by the trustee or trustees of such corporation appointed 
in the reorganization proceedings, or by designated officers of the corporation, 
or by a master or other representative appointed by the court, with like effect 
as if taken by unanimous action of the directors and shareholders of the 
corporation. In particular and without limiting the generality or effect of the 
foregoing, such corporation may: 

(1) Amend its articles of incorporation or bylaws, or both, so long as the 
articles of incorporation and bylaws as amended contain only such 
provisions as might be lawfully contained therein at the time of 
making such amendment; 

(2) Constitute or reconstitute and classify or reclassify its board of 
directors, and name, constitute or appoint directors and officers in 
pa of or in addition to all or any of the directors or officers then in 
office; 

(3) Make any change in its capital accounts or in any or all of its 
outstanding shares or other securities, or cancel any or all of such 
outstanding shares or other securities; 

(4) Dissolve and liquidate; 

(5) Effect a merger or share exchange; 

(6) Transfer all or part of its assets; 

(7) Change its registered office or registered agent, or both; 

(8) Authorize the issuance of bonds, debentures or other obligations of the 
corporation, whether or not convertible into shares of any class or 
bearing warrants or other evidences of optional rights to purchase or 
subscribe for shares of any class, and fix the terms and conditions 
thereof. 

(b) Any articles of amendment, statement of change of registered office or 
registered agent, certificate of reduction of capital, restated articles of incor- 
poration, articles of merger or share exchange, articles of dissolution, or any 
other document appropriate to complete any action permitted by this section 
shall be executed and filed in accordance with the provisions of this act on 
behalf of the corporation by such person or persons as may be authorized to 
take such action pursuant to subsection (a). 

(c) No action taken under this section shall give rise to any dissenters’ 
rights, except as provided in the plan of reorganization. 

(d) This section does not apply after entry of a final decree in the reorgani- 
zation proceeding even though the court retains jurisdiction of the proceeding 
for limited purposes unrelated to consummation of the reorganization plan. 
(1973. C400, Ss. 50: luou, C. Z0.,ccenl.)) 
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This section brings forward, with minor con- 10.08. Subsection 10.08(d) of the Model Act, 
forming changes, former G.S. 55-113.1. Its pro- however, was substituted for subsection (d) of 
visions are more complete than those of the the former statute. 
corresponding section of the Model Act, section 


Legal Periodicals. — For article, “The Cre- poration Act,” see 32 Wake Forest L. Rev. 179 
ation of North Carolina’s Limited Liability Cor- (1997). 


ARTICLE 15. 


Foreign Corporations. 
Part 1. Certificate of Authority. 


§ 55-15-01. Authority to transact business required. 


(a) A foreign corporation may not transact business in this State until it 
obtains a certificate of authority from the Secretary of State. 

(b) Without excluding other activities which may not constitute transacting 
business in this State, a foreign corporation shall not be considered to be 
transacting business in this State solely for the purposes of this Chapter, by 
reason of carrying on in this State any one or more of the following activities: 

(1) Maintaining or defending any action or suit or any administrative or 
arbitration proceeding, or effecting the settlement thereof or the 
settlement of claims or disputes; 

(2) Holding meetings of its directors or shareholders or carrying on other 
activities concerning its internal affairs; 

(3) Maintaining bank accounts or borrowing money in this State, with or 
without security, even if such borrowings are repeated and continuous 
transactions; 

(4) Maintaining offices or agencies for the transfer, exchange, and regis- 
tration of its securities, or appointing and maintaining trustees or 
depositories with relation to its securities; 

(5) Soliciting or procuring orders, whether by mail or through employees 
or agents or otherwise, where such orders require acceptance without 
this State before becoming binding contracts; 

(6) Making or investing in loans with or without security including 
servicing of mortgages or deeds of trust through independent agencies 
within the State, the conducting of foreclosure proceedings and sale, 
the acquiring of property at foreclosure sale and the management and 
rental of such property for a reasonable time while liquidating its 
investment, provided no office or agency therefor is maintained in this 
State; 

(7) Taking security for or collecting debts due to it or enforcing any rights 
in property securing the same; 

(8) Transacting business in interstate commerce; 

(9) Conducting an isolated transaction completed within a period of six 
months and not in the course of a number of repeated transactions of 
like nature; 

(10) Selling through independent contractors; 

(11) Owning, without more, real or personal property. 

(c) Reserved for future codification purposes. 
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(d) Foreign insurance companies that are licensed by the Commissioner of 
Insurance are not required to obtain a certificate of authority from the 
Secretary of State. (1901, c. 2, s. 93; Rev., s. 1193; 1915, c. 196, s. 1; C.S., s. 1180; 
G.S., s. 55-117; 1955, c. 1371, s. 1; 1989, c. 265, s. 1; 1989 (Reg. Sess., 1990), c. 


1O24FishZ20P 1998WcHo02) s#i169 


OFFICIAL COMMENT 


A state may prescribe the terms and conditions 
upon which a foreign corporation is permitted 
to transact business within the state, subject, of 
course, to the restrictions of the United States 
Constitution. Chapter 15 requires that a for- 
eign corporation seeking to transact business 
within the state must (1) obtain a certificate of 
authority from the secretary of state and (2) 
maintain a registered office and appoint a reg- 
istered agent within the state. 

Section 15.01(a) states the basic requirement 
that a foreign corporation must obtain a certif- 
icate of authority before it transacts business 
within the state. Section 15.05 describes the 
scope of the privilege obtained by a certificate of 
authority while section 15.02 describes the con- 
sequences of transacting business in the state 
without first obtaining the certificate of author- 
ity. 

The Model Act does not attempt to formulate 
an inclusive definition of what constitutes the 
transaction of business. Rather, the concept is 
defined in a negative fashion by section 
15.01(b), which states that certain activities do 
not constitute the transaction of business. In 
general terms, any conduct more regular, sys- 
tematic, or extensive than that described in 
section 15.01(b) constitutes the transaction of 
business and requires the corporation to obtain 
a certificate of authority. Typical conduct re- 
quiring a certificate of authority includes main- 
taining an office to conduct local intrastate 
business, selling personal property not in inter- 
state commerce, entering into contracts relat- 
ing to the local business or sales, and owning or 
using real estate for general corporate pur- 
poses. But the passive owning of real estate for 
investment purposes does not constitute trans- 
acting business. See section 15.01(b)(9). 

The test of “transacting business” defined in 
a negative way in section 15.01(b) applies only 
to the question whether the corporation’s con- 
tacts with the state are such that it must obtain 
a certificate of authority. It is not applicable to 
other questions such as whether the corpora- 
tion is amenable to service of process under 
state “long-arm” statutes or liable for state or 
local taxes. A corporation that has obtained (or 
is required to obtain) a certificate of authority 
to transact business under chapter 15 will 
generally be subject to suit and state taxation 
in the state, while a corporation that is subject 
to service of process or state taxation in a state 


will not necessarily be required to obtain a 
certificate of authority under chapter 15. 

The list of activities set forth in section 
15.01(b) is not exhaustive. See section 15.01(c). 
The list excludes several different types of 
activities from the definition of “transacting 
business,” which are discussed below. 


1. ENGAGING IN LITIGATION 


Section 15.01(b)(1) excludes “maintaining, de- 
fending or settling any proceeding.” The word 
“proceeding” is defined in section 1.40 to in- 
clude all civil, criminal, administrative, or in- 
vestigative suits or actions. Thus, a corporation 
is not “transacting business” solely because it 
resorts to the courts of the state to recover an 
indebtedness, enforce an obligation, recover 
possession of personal property, obtain the ap- 
pointment of a receiver, intervene in a pending 
proceeding, bring a petition to compel arbitra- 
tion, file an appeal bond, or pursue appellate 
remedies. Similarly, a foreign corporation is not 
required to obtain a certificate of authority 
merely because it files a complaint with the 
state securities commission or other govern- 
mental agency or participates in an adminis- 
trative proceeding within the state. 


2. INTERNAL AFFAIRS OF THE CORPORATION 


A corporation does not “transact business” 
within a state under section 15.01 merely be- 
cause some of its internal affairs occur within a 
state. Thus, a corporation may hold meetings of 
its board of directors or shareholders within a 
state without first obtaining a certificate of 
authority (section 15.01(b)(2)). It also may 
maintain offices or agencies within a state 
relating solely to the transfer, registration, or 
exchange of its shares without obtaining a 
certificate of authority (section 15.01(b)(4)). 
Other activities relating to the internal affairs 
of the corporation that do not constitute the 
transaction of business under section 15.01(b) 
include having officers or representatives of a 
corporation who reside within or are physically 
present in the state; while there, the officers or 
representatives may make executive decisions 
relating to the affairs of the corporation with- 
out imposing on the corporation the require- 
ment that it obtain a certificate of authority in 
the state, provided these activities are not so 
regular and systematic as to cause the resi- 
dence to be viewed as a business office. 
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3. MAINTAINING BANK ACCOUNTS 


A foreign corporation may maintain a bank 
account with a bank within the state, make 
deposits and write checks on the account with- 
out obtaining a certificate of authority (section 
15.01(b)(3)). 


4. INTERSTATE TRANSACTIONS 


A corporation is not “transacting business” 
within the meaning of section 15.01(a) if it is 
transacting business in interstate commerce 
(section 15.01(b)(10)) or soliciting or obtaining 
orders that must be accepted outside the state 
before they become _ contracts (section 
15.01(b)(6)). These limitations reflect the provi- 
sions of the United States Constitution that 
grant to the United States Congress exclusive 
power over interstate commerce, and preclude 
states from imposing restrictions or conditions 
upon this commerce. These sections should be 
construed in a manner consistent with judicial 
decisions under the United States Constitution. 
Under these decisions, a foreign corporation is 
not required to obtain a certificate of authority 
even though it sells goods within the state if 
they are shipped to the purchasers in interstate 
commerce. A corporation need not obtain a 
certificate of authority even if it also does work 
and performs acts within the state incidental to 
the interstate business, e.g., if it takes or en- 
forces a security interest incidental to these 
transactions. Nor is it required to obtain a 
certificate of authority merely because it sends 
traveling salesmen or solicitors into a state so 
long as contracts are not made within the state. 
Similarly, an office may be maintained by a 
corporation in a state without obtaining a cer- 
tificate of authority if the office’s functions 
relate solely to interstate commerce. 
Purchases of goods may of course be in inter- 
state commerce as readily as sales. Thus, the 
purchase of personal property by a foreign 
corporation for shipment in interstate com- 
merce out of the state does not require the 
corporation to obtain a certificate of authority. 


5. SALES THROUGH INDEPENDENT CONTRACTORS 


A foreign corporation does not need to obtain a 
certificate of authority if it sells goods in the 
state through independent contractors (section 
15.01(b)(5)). These transactions are viewed as 
transactions by the independent contractors, 
not by the corporation itself, even though the 
corporation sets some limits or ground rules for 
its contractors. If these controls are sufficiently 
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pervasive, however, the corporation may be 
deemed to be selling for itself in intrastate 
commerce, and not through the independent 
contractors, and therefore engaged in the 
transaction of business in the state. 


6. CREATING, ACQUIRING, OR COLLECTING DEBTS 


The mere act of making a loan by a foreign 
corporation that is not in the business of mak- 
ing loans does not constitute transacting busi- 
ness in the state in which the loan is made. On 
the same theory a foreign corporation may 
obtain security for the repayment of a loan, and 
foreclose or enforce the lien or security interest 
to collect the loan, without being deemed to be 
transacting business. See section 15.01(b)(7) 
and (8). Similarly, a refunding or “roll over” of a 
loan or its adjustment or compromise does not 
involve the transaction of business. 


7. ISOLATED TRANSACTIONS 


The concept of “transacting business” involves 
regular, repeated, and continuing business con- 
tacts of a local nature. A single agreement or 
isolated transaction within a state does not 
constitute the transaction of business if there is 
no intention to repeat the transaction or engage 
in similar transactions. Since the question. is 
entirely one of fact, section 15.01(b)(10) retains 
the partially objective test from earlier versions 
of the Model Act that a transaction completed 
within 30 days does not constitute “transacting 
business” if it is not one in the course of 
“repeated transactions of a like nature.” A con- 
tinuing transaction that is not completed 
within 30 days will likely require obtaining a 
certificate of authority, whether or not it is one 
of a number of repeated transactions, but that 
issue is not addressed by the Model Act. The 
30-day provision is, in other words, a “safe 
harbor” for not requiring a certificate of author- 
ity. 


8. OTHER TRANSACTIONS 


Section 15.01(c) makes clear that the list of 
transactions in section 15.01(b) is not exhaus- 
tive. Among the large number of other transac- 
tions which do not give rise to the requirement 
that a certificate of authority be obtained are 
the ownership of all the shares of stock in a 
corporation that is engaged in local business 
within the state or as a limited partner in a 
limited partnership engaged in local business, 
or taking ministerial actions such as filing 
financing statements or registering trade- 
marks. 


AMENDED NORTH CAROLINA COMMENTARY 


The Model Act was modified in subsection (a) 
by adding the words “under this Chapter or 
under Chapter 55A of the General Statutes.” 


The activities listed in the Model Act as not 
constituting the transaction of business appear 
to be narrower in certain respects than the 
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activities listed in former G.S. 55-131(b). Sub- 
section (b), which applies solely for purposes of 
this Act and not for purposes of determining 
whether there is in personam jurisdiction over 
a foreign corporation, brings forward former 
G.S. 55-131(b) with the addition of subdivisions 
15.01(b)(5) and (9) from the Model Act as sub- 


Legal Periodicals. — For comment on the 
duty to register the transfer of investment 
securities, see 44 N.C.L. Rev. 854 (1966). 

For article, “Foreign Corporation Laws: The 
Loss of Reason,” see 47 N.C.L. Rev. 1 (1968). 

For article on modern statutory approaches 
to service of process outside the State, see 49 
N.C.L. Rev. 235 (1971). 

For article, “Foreign Corporations in North 
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divisions (b)(10) and (11). The substitution ren- 
dered the Model Act’s text in subsection 
15.01(c) unnecessary, and it was omitted. 

Subsection (d) was added to bring forward 
the provisions of former G.S. 55-131(c) in a 
revised, clarified version. 


Carolina: The ‘Doing Business’ Standards of 
Qualification, Taxation, and Jurisdiction,” see 
16 Wake Forest L. Rev. 711 (1980). 

For article, “State Anti-Takeover Legislation: 
The Second and Third Generations,” see 23 
Wake Forest L. Rev. 77 (1988). 

For article, “The Creation of North Carolina’s 
Limited Liability Corporation Act,” see 32 Wake 
Forest L. Rev. 179 (1997). 


CASE NOTES 


I. General Consideration. 


II. Transacting or Doing Business Within State. 


A. In General. 


B. Activity Constituting Business Within State. 
C. Activity Not Constituting Business Within State. 


III. Interstate Commerce. 
IV. Effect of Domestication. 


I. GENERAL CONSIDERATION. 


Editor’s Note. — The cases below were de- 
cided under the Business Corporation Act 
adopted in 1955 or under prior law. 

Matter of Comity Only. — A corporation of 
one state may do business in another only by 
comity of the latter state, when not so permit- 
ted by a valid federal statute, as in matters of 
interstate commerce, and may be prohibited 
from doing business therein entirely, or may be 
restricted with conditions made a prerequisite 
by statute. Lunceford v. Commercial Travelers 
Mut. Accident Ass’n, 190 N.C. 314, 129 S.E. 805 
(1925). See Wrought Iron Range Co. v. Carver, 
118 N.C. 328, 24 S.E. 352 (1896); Blackwell’s 
Durham Tobacco Co. v. American Tobacco Co., 
145 N.C. 367, 59 S.E. 123 (1907). 

Power to Acquire and Sell Land. — For- 
eign corporations, having a right under their 
charters to acquire and sell land, can exercise 
such right in this State to the same extent that 
corporations of this State can do so. Barcello v. 
Hapgood, 118 N.C. 712, 24 S.E. 124 (1896). 

Substituted Service Proper Against Do- 
mesticated Foreign Corporation Wher- 
ever Cause of Action Arose. — A foreign 
corporation which has been duly authorized to 
do business in this State may be sued in this 
State by substituted service on the Secretary of 
State on a cause of action arising either inside 
or outside the State. Atlantic Coast Line R.R. v. 


J.B. Hunt & Sons, 260 N.C. 717, 133 S.E.2d 644 
(1963). 


II. TRANSACTING OR DOING BUSINESS 
WITHIN STATE. 


A. In General. 


Editor’s Note. — Most of the cases below 
were decided under former $ 55-144 and corre- 
sponding prior provisions making the Secretary 
of State an agent of foreign corporations trans- 
acting business without procuring a certificate 
of authority or after withdrawal, etc., of such 
certificate, upon whom process in a suit upon a 
cause of action arising out of such business 
could be served. 

What Constitutes Transacting or Doing 
Business. — Transacting business within the 
State is defined as the transaction within the 
State of some substantial part of a party’s 
ordinary business, which must be continuous in 
the sense that it is distinguished from merely 
casual or occasional transactions, and must be 
of such a character as will give rise to some 
form of legal obligations. Abney Mills v. Tri- 
State Motor Transit Co., 265 N.C. 61, 143 
S.E.2d 235 (1965). 

In Abney Mills v. Tri-State Motor Transit Co., 
265 N.C. 61, 143 S.E.2d 235 (1965), “transact- 
ing business” was construed as activities in 
North Carolina which are substantial, continu- 
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ous and systematic, and regular, as distin- 
guished from casual, single or isolated acts 
Bowman vy. Curt G. Joa, Inc., 361 F.2d 706 (4th 
Cir. 1966). 

The expression “doing business in this State 
means engaging in, carrying on or exercising, 
in this State, some of the things, or some of the 
functions, for which the corporation was cre- 
ated. Radio Station WMFR, Inc. v. HEitel- 
McCullough, Inc., 232 N.C. 287, 59 S.E.2d 779 
(1950); Troy Lumber Co. v. State Sewing Mach. 
Corp., 2383 N.C. 407, 64 S.E.2d 415 (1951); 
Harrington v. Croft Steel Prods., Inc., 244 N.C. 
675, 94 S.E.2d 803 (1956); Worley’s Beverages, 
Inc. v. Bubble Up Corp., 167 F. Supp. 498 
(E.D.N.C. 1958); Abney Mills v. Tri-State Motor 
Transit Co., 265 N.C. 61, 143 S.E.2d 235 (1965). 

The phrase “doing business in this State” is 
not susceptible of an all embracing definition, 
and each case must be decided upon the partic- 
ular facts therein appearing, the general crite- 
ria being that a foreign corporation is doing 
business in this State if it transacts in this 
State the business it was created and autho- 
rized to do, through representatives in this 
State, and thus is present in this State through 
the person of its representatives. Parris v. H.G. 
Fischer & Co., 219 N.C. 292, 138 S.E.2d 540 
(1941). 

Doing business in this State means doing 
some of the things or exercising some of the 
functions in this State for which the corpora- 
tion was created. Spartan Equip. Co. v. Air 
Placement Equip. Co., 263 N.C. 549, 140 S.E.2d 
3 (1965); Abney Mills v. Tri-State Motor Transit 
Co., 265 N.C. 61, 143 S.E.2d 235 (1965). 

The business done by the corporation in 
this State must be of such nature and charac- 
ter as to warrant the inference that the corpo- 
ration has subjected itself to the local jurisdic- 
tion and is, by its duly authorized officers and 
agents, present within the State. Canterbury v. 
Monroe Lange Hardwood Imports, 48 N.C. App. 
90, 268 S.E.2d 868 (1980). 

Activities Must Be Substantial and Reg- 
ular. — The activities carried on by the corpo- 
ration in North Carolina must be substantial, 
continuous, systematic and regular to consti- 
tute “transacting business in this State.” 
Canterbury v. Monroe Lange Hardwood Im- 
ports, 48 N.C. App. 90, 268 S.E.2d 868 (1980). 

Mere soliciting or procuring orders 
through employees or agents, where such 
orders require acceptance without this State 
before becoming binding contracts, does not 
constitute “transacting business” in this State. 
Schnur & Cohan, Inc. v. McDonald, 220 F. 
Supp. 9 (M.D.N.C. 1963), appeal dismissed, 328 
F.2d 103 (4th Cir. 1964). 

For case in which facts were held to 
constitute more than “soliciting or procur- 
ing orders” requiring acceptance without the 
State, see Dumas v. Chesapeake & O. Ry., 253 


” 
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N.C. 501, 117 S.E.2d 426 (1960). 

What Constitutes Within the State. — A 
foreign corporation cannot be held to be doing 
business in a state, and therefore subject to its 
laws, unless it shall be found as a fact that such 
corporation has entered the state in which it is 
alleged to be doing business and there trans- 
acted, by its officers, agents or other persons 
authorized to act for it, the business in which it 
is authorized to engage by the state under 
whose laws it was created and organized. The 
presence within the state of such officers, 
agents or other persons, engaged in the trans- 
action of the corporation’s business with citi- 
zens of the state, is generally held as determi- 
native of the question as to whether the 
corporation is doing business in the state. Ra- 
dio Station WMFR, Inc. v. Eitel-McCullough, 
Inc., 232 N.C. 287, 59 S.E.2d 779 (1950). 


B. Activity Constituting Business Within 
State. 


Transacting Business of Domestic Sub- 
sidiary in State. — Where a foreign corpora- 
tion acquires and holds controlling stock inter- 
est in a domestic corporation, and comes into 
the state where the domestic corporation is 
created and doing business, and there itself by 
its officer or officers transacts business of the 
domestic corporation and manages and controls 
its internal affairs, then such foreign corpora- 
tion is doing business within the domestic state 
and is subject to the jurisdiction of its courts. 
Abney Mills v. Tri-State Motor Transit Co., 265 
N.C. 61, 143 S.E.2d 235 (1965). 

Foreign Corporation with Licensees in 
State. — A foreign corporation which received 
substantial royalties from 14 of 23 licensees 
located in this State and which adopted a 
program of sending auditors into the State to 
examine the books and records of its licensees 
was engaged in the transaction of business in 
North Carolina. Throwing Corp. of Am. v. 
Deering Milliken Research Corp., 302 F. Supp. 
487 (M.D.N.C. 1969). 

Foreign Banking Corporation. — A for- 
eign banking corporation which sends _ its 
agents here for the purpose of investigating and 
looking after properties in its capacity as 
trustee, does business in the State, “doing busi- 
ness in this State” meaning engaging in, carry- 
ing on or exercising in this State some of the 
functions for which the corporation was cre- 
ated. Ruark v. Virginia Trust Co., 206 N.C. 564, 
174 8.E. 441 (1934). 

Insurance Business. — A foreign company 
acquiring membership of persons in North 
Carolina for life insurance, without soliciting 
agents to whom policies are issued, upon a 
mutual benefit plan and kept in force by the 
payments of dues, is doing a life insurance 
business here. Lunceford v. Commercial Trav- 
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elers Mut. Accident Ass’n of Am., 190 N.C. 314, 
129 S.E. 805 (1925). 

The issuance of one or more policies of 
fire insurance, by a corporation created and 
existing under the laws of another state, and 
not authorized to do business in this State, 
insuring citizens of this State against loss or 
damage by fire to property situate in this State, 
the contracts for such policies having been 
made, and the premiums having been paid in 
the state in which the foreign corporation had 
its principal office and place of business, not by 
or through any agent of such corporation or 
person authorized to act for it in this State, did 
not constitute “doing business” in this State of 
North Carolina within the meaning of these 
words in the former statute. Ivy River Land & 
Timber Co. v. National Fire & Marine Ins. Co., 
192 N.C. 115, 133 S.E. 424 (1926). 

Appraisal Business. — Where defendant 
was in the appraisal business and was solicit- 
ing and performing appraisal work in North 
Carolina, it was thus transacting and perform- 
ing in this State the business for which it was 
created. Crabtree v. Coats & Burchard Co., 7 
N.C. App. 624, 173 S.E.2d 473 (1970). 

Lessor of Airports. — Where defendant 
foreign corporation leased airports to individ- 
ual defendant and by terms of agreement lessor 
was to furnish planes, parts, repairs, etc., to 
provide insurance for airports to be operated in 
name of corporate defendant, with right to 
demand that lessee devote full time to business, 
and to furnish forms for keeping records, that 
corporation was doing business in this State. 
Harrison v. Corley, 226 N.C. 184, 37 S.E.2d 489 
(1946). 


C. Activity Not Constituting Business 
Within State. 


Taking Orders and Delivering Goods in 
State. — A foreign corporation which merely 
takes orders in this State to be transmitted to 
its home office for acceptance and shipment of 
its goods into this State by common carrier is 
not doing business here, but if it transports its 
goods to this State in its own trucks and thus 
completes the transaction by making deliveries 
here, it performs here one of its essential pur- 
poses and is doing business here. Harrington v. 
Croft Steel Prods., Inc., 244 N.C. 675, 94 S.E.2d 
803 (1956). 

Mere Incidental Services. — Mere inci- 
dental services not substantially of the charac- 
ter of the business carried on by a foreign 
corporation are not of such nature as to subject 
it to the control and regulation of the state law 
or to invoke state law for its protection. Radio 
Station WMFR, Inc. v. Eitel-McCullough, Inc., 
232 N.C. 287, 59 S.E.2d 779 (1950); Worley’s 
Beverages, Inc. v. Bubble Up Corp., 167 F. 
Supp. 498 (E.D.N.C. 1958). 
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Ownership or Control of Subsidiary Do- 
ing Business in State. — Generally, it has 
been held or recognized that the mere owner- 
ship or control by a foreign corporation through 
a majority stock ownership of the stock of 
another corporation which is doing business 
within a state, either resident or domesticated, 
does not, in and of itself, constitute doing busi- 
ness within the state by the foreign corporation 
for the service of process so as to subject it to 
the State’s jurisdiction, where the foreign cor- 
poration is not created for the very purpose of 
holding such stock and the two corporations 
remain distinct entities. Abney Mills v. Tri- 
State Motor Transit Co., 265 N.C. 61, 143 
S.E.2d 235 (1965). 

Employment of Soliciting Agent. — 
Where nonresident defendant corporation em- 
ployed a soliciting agent who took orders and 
forwarded them to the home office in another 
state, and the contract in suit was entered into 
in the state where the home office was situated, 
the defendant was not doing business in this 
State. Plott v. Michael, 214 N.C. 665, 200 S.E. 
A429, (1939). 

While company salesmen did some promo- 
tional work, and attempted to create goodwill 
for their company, and perhaps on occasions 
rendered engineering service or advice to cus- 
tomers, where their principal and significant 
duties consisted of soliciting orders for accep- 
tance at the home office, this did not constitute 
transacting business. Schnur & Cohan, Inc. v. 
McDonald, 220 F. Supp. 9 (M.D.N.C. 1963), 
appeal dismissed, 328 F.2d 103 (4th Cir. 1964). 

Sales Representative with Limited Au- 
thority. — Findings that a foreign corporation, 
engaged in the business of manufacturing cer- 
tain goods and selling them direct to retail 
distributors in this State, maintained a sales 
representative here to aid in promotion of sales 
to dealer representatives and facilitate sales 
directly to customers in company with dealer 
representatives, and an agent to investigate 
complaints by purchasers, who was without 
authority to compromise or adjust them, its 
established procedure being for the customer to 
return defective merchandise directly to the 
corporation, and also an agent here to facilitate 
the collection of delinquent or slow accounts 
owed by dealer representatives, without evi- 
dence that such agent had authority to collect 
or receive money on behalf of the corporation, 
were insufficient to support the conclusion that 
it was doing business in this State. Radio 
Station WMFR, Inc. v. Eitel-McCullough, Inc., 
232 N.C. 287, 59 S.E.2d 779 (1950). 

Foreign Publishing Company Shipping 
Magazines into State. — A foreign publishing 
company which delivers to a common carrier in 
another state magazines for shipment to a 
wholesale dealer in this State for resale in this 
State by the dealer, with provision for credit to 
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the dealer for unsold magazines, and which 
employs sales promotion representatives who 
make occasional visits in this State, is not doing 
business in this State. Putnam vy. Triangle Pub- 
lications, Inc., 245 N.C. 432, 96 S.E.2d 445 
(1957). 


Il. INTERSTATE COMMERCE. 


Editor’s Note. — The cases below were de- 
cided under the Business Corporation Act 
adopted in 1955 or under prior law. 

Test of Interstate Commerce. — Importa- 
tion into one State from another is the indis- 
pensable element, the test, of interstate com- 
merce; and every negotiation, contract, trade 
and dealing between citizens of different states, 
which contemplates and causes such importa- 
tion, whether it be of goods, persons or infor- 
mation, is a transaction of interstate commerce. 
Snelling & Snelling, Inc. v. Watson, 41 N.C. 
App. 193, 254 S.E.2d 785 (1979). 

Not all interstate commerce is sales of 
goods. Snelling & Snelling, Inc. v. Watson, 41 
N.C. App. 193, 254 S.E.2d 785 (1979). 

Sale of services can constitute interstate 
commerce. Snelling & Snelling, Inc. v. 
Watson, 41 N.C. App. 198, 254 S.E.2d 785 
(1979). 

Franchisor of Employment Agencies En- 
gaged in Interstate Commerce. — Where 
plaintiff foreign corporation, a franchisor of 
employment agencies, maintained no offices in 
this State, and had no officers or employees 
residing in this State, and where its activities 
in this State consisted of: (1) soliciting fran- 
chise agreements and promoting sales of its 
business forms, (2) training and instructing its 
franchisees and inspecting the premises, books 
and records of its franchisees, and (3) control- 
ling the business methods of its franchisees to 
protect its service mark and to ensure an accu- 
rate accounting of profits by its franchisees, 
plaintiff was transacting business in interstate 
commerce and was not required to obtain a 
certificate of authority from the Secretary of 
State as a prerequisite to bringing suit in this 
State, since plaintiff’s activities were incidental 
to its interstate franchise contracts and were, 
therefore, interstate in nature. Snelling & 
Snelling, Inc. v. Watson, 41 N.C. App. 1938, 254 
S.E.2d 785 (1979). 


IV. EFFECT OF DOMES- 
TICATION. 


Editor’s Note. — The cases below were de- 
cided under the Business Corporation Act 
adopted in 1955 or under prior law. 

Right to Sue and Be Sued. — Where a 
foreign corporation has submitted to domesti- 
cation in this State by filing its certificate of 
incorporation with the Secretary of State and 
by otherwise complying with the provisions of 


CH. 55. N.C. BUSINESS CORPORATION ACT 


§55-15-01 


the statute, it thereby acquires the right to sue 
and be sued in the courts of this State as a 
domestic corporation. Smith-Douglass Co. v. 
Honeycutt, 204 N.C. 219, 167 S.E. 810 (19383). 

When a foreign corporation complies with the 
provisions of the statute as to “domestication,” 
it subjects itself to the laws of this State and 
acquires in return certain compensating rights 
and privileges. Among these is the right to sue 
and be sued in the State courts under the rules 
and regulations which apply to domestic corpo- 
rations. Hill v. Atlantic Greyhound Corp., 229 
N.C. 728, 51 S.E.2d 183 (1949). 

Section 1-80 Does Not Apply. — A foreign 
corporation domesticated under the statute 
may sue and be sued under the rules and 
regulations which apply to domestic corpora- 
tions, and is entitled to have an action against 
it, instituted by a nonresident, removed to the 
county of its main place of business in this 
State. In such case § 1-80 does not apply. Hill v. 
Atlantic Greyhound Corp., 229 N.C. 728, 51 
S.E.2d 183 (1949). 

Power to Maintain Action Notwith- 
standing Charter. — A corporation incorpo- 
rated in another state with authority to conduct 
business in North Carolina, which has com- 
plied with the statutes of this State, can main- 
tain an action in the courts of this State al- 
though its charter may not authorize it to do 
business in the state of its incorporation. Troy 
& N.C. Gold Mining Co. v. Snow Lumber Co., 
173 N.C. 593, 92 S.E. 494 (1917). 

Right to Remove to Federal Courts. — A 
foreign corporation, by compliance with the 
statute as to “domestication,” does not lose its 
right to remove to the federal courts on the 
ground of diverse citizenship. Southern Ry. v. 
Allison, 190 U.S. 326, 23 S. Ct. 713, 47 L. Ed. 
1078 (1908). 

For purposes of venue, domesticated 
foreign corporations are residents of the 
State. Hill v. Atlantic Greyhound Corp., 229 
N.C. 728, 51 S.E.2d 183 (1949). 

Venue of Action Against Domesticated 
Foreign Corporation. — Where it was found 
that defendant was a domesticated foreign cor- 
poration doing extensive business in the middle 
district of North Carolina and maintained 
warehouses in Salisbury, High Point, Asheboro, 
Greensboro and Durham from which it distrib- 
uted in the middle district its products, under 
both the State law and federal rules of proce- 
dure venue was properly placed in the middle 
district of North Carolina. Graham v. Taylor 
Biscuit Co., 157 F. Supp. 496 (M.D.N.C. 1957). 

A foreign corporation which duly domesti- 
cates in this State is to be treated like a 
domestic corporation for venue’ purposes. 
Moore Golf, Inc. v. Shambley Wrecking Con- 
tractors, Inc., 22 N.C. App. 449, 206 S.E.2d 789 
(1974). 

Neither Property Nor Situs of Debts Re- 
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moved to State. — The statute requiring 
“domestication” enables a plaintiff to get per- 
sonal service upon a foreign corporation, but 
does not remove its property to the State nor 
the situs of its debts created elsewhere. Strause 
Bros. v. Aetna Fire Ins. Co., 126 N.C. 228, 35 
S.E. 471 (1900). 

How Charter Proven. — The charter of a 
foreign corporation may be proven in this State 
by exhibiting a copy duly certified by the Sec- 
retary of State of the state in which the corpo- 
ration was created. Barcello v. Hapgood, 118 
N.C, 712, 24 S.E. 124 (1896). 
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Regulation of Securities Issued by For- 
eign Corporation. — The mere fact that a 
public utility otherwise subject to the jurisdic- 
tion of this State is a foreign corporation does 
not deprive this State of all supervisory and 
regulatory powers over securities issued by 
such a corporation. State ex rel. Utilities 
Comm/’n v. Southern Bell Tel. & Tel. Co., 22 
N.C. App. 714, 207 S.E.2d 771 (1974), aff'd, 288 
N.C, 201, 217 S.E.2d 543 (1975). 

As to effect of domestication of insur- 
ance company, see Occidental Life Ins. Co. v. 
Lawrence, 204 N.C. 707, 169 S.E. 636 (1933). 


§ 55-15-02. Consequences of transacting business without 
authority. 


(a) No foreign corporation transacting business in this State without per- 
mission obtained through a certificate of authority under this Chapter or 
through domestication under prior acts shall be permitted to maintain any 
action or proceeding in any court of this State unless the foreign corporation 
has obtained a certificate of authority prior to trial. 

An issue arising under this subsection must be raised by motion and 
determined by the trial judge prior to trial. 

(b) Reserved for future codification purposes. 

(c) Reserved for future codification purposes. 

(d) A foreign corporation failing to obtain a certificate of authority as 
required by this Chapter or by prior acts then applicable shall be liable to the 
State for the years or parts thereof during which it transacted business in this 
State without a certificate of authority in an amount equal to all fees and taxes 
which would have been imposed by law upon such corporation had it duly 
applied for and received such permission, plus interest and all penalties 
imposed by law for failure to pay such fees and taxes. In addition, the foreign 
corporation shall be liable for a civil penalty of ten dollars ($10.00) for each day, 
but not to exceed a total of one thousand dollars ($1,000) for each year or part 
thereof, it transacts business in this State without a certificate of authority. 
The Attorney General may bring actions to recover all amounts due the State 
under the provisions of this subsection. 

The clear proceeds of civil penalties provided for in this subsection shall be 
remitted to the Civil Penalty and Forfeiture Fund in accordance with G.S. 
115C-457.2. 

(e) Notwithstanding subsection (a), the failure of a foreign corporation to 
obtain a certificate of authority does not impair the validity of its corporate acts 
or prevent it from defending any proceeding in this State. 

(f) The Secretary of State is hereby directed to require that every foreign 
corporation transacting business in this State comply with the provisions of 
this Chapter. The Secretary of State is authorized to employ such assistants as 
shall be deemed necessary in his office for the purpose of enforcing the 
provisions of this Article and for making such investigations as shall be 
necessary to ascertain foreign corporations now transacting business in this 
State which may have failed to comply with the provisions of this Chapter. 
(T9001, Choe seo 903) ©. 16 ney. cs 11941915 c 263° Cp. sc tist 1935. c. 
44; 1937, c. 343; 1939, c..57; G.S., ss. 55-118, 55-120; 1953, c. 1152; 1955, c. 
137A Seals 1989, c: 265, 8, 1; 1998-215, s. 17; 1999-151 -s, 1.) 
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OFFICIAL COMMENT 


The purpose of section 15.02 is to induce corpo- 
rations that are required to obtain a certificate 
of authority but have not to qualify promptly, 
without imposing harsh or erratic sanctions. 
The Model Act rejects the provisions adopted in 
a few states that make unenforceable 
intrastate transactions by unqualified corpora- 
tions or that impose punitive sanctions or for- 
feitures on nonqualifying corporations. Often 
the failure to qualify is a result of inadvertance 
or bona fide disagreement as to the scope of the 
provisions of section 15.01, which are necessar- 
ily imprecise; the imposition of harsh sanctions 
in these situations is inappropriate. Further, as 
a matter of state policy it is generally prefera- 
ble to encourage qualification in case of doubt 
rather than to impose severe sanctions that 
may cause corporations to resist obtaining a 
certificate of authority in doubtful situations. 

Section 15.02 closes the courts of the state to 
suits maintained by corporations which should 
have but which have not obtained a certificate 
of authority. However, this sanction is not a 
punitive one: section 15.02(e) states that the 
failure of the corporation to qualify does not 
affect the validity of corporate acts, including 
contracts. Thus, a contract made by a 
nonqualified corporation may be enforced by 
the corporation simply by obtaining a certifi- 
cate. Further, section 15.02(c) authorizes a 
court to stay a proceeding to determine 
whether a corporation should have qualified to 
transact business and, if it concludes that qual- 
ification is necessary, it may grant a further 
stay to permit the corporation to do so. Thus, 
the corporation will not be compelled to refile a 
suit if the corporation qualifies to transact 
business within a reasonable period. The pur- 
pose of these provisions is to encourage corpo- 
rations to obtain certificates of authority and to 
eliminate the temptation to raise section 15.02 
defenses only after applicable statutes of limi- 
tation have run. 

Section 15.02(e) does not prevent a foreign 


corporation that has failed to obtain a certifi- 
cate of authority from “defending any proceed- 
ing.” The distinction between “maintaining” a 
proceeding under section 15.02(a) and “defend- 
ing any proceeding” under section 15.02(e) is 
determined on the basis of whether affirmative 
relief is sought. A nonqualified corporation may 
interpose any defense or permissive or manda- 
tory counterclaim to defeat a claimed recovery, 
but may not obtain an affirmative judgment or 
decree based on the counterclaim unless it has 
obtained a certificate of authority. 

In addition to closing the courts of the state 
to a nonqualified foreign corporation, many 
states impose a penalty equal to all fees and 
franchise taxes that the foreign corporation 
would have been liable for if it had qualified to 
transact business when it was first required to 
do so. This penalty is usually defined to equal 
the sum of fees and franchise taxes for each 
year or part thereof the corporation transacted 
business in the state without a certificate of 
authority. Similar provisions appeared in ear- 
lier versions of the Model Act, but were modi- 
fied in the present revision in favor of a specific 
dollar amount (which each state adopting the 
revised Model Act should insert in section 
15.02(d) for each day and year the foreign 
corporation fails to qualify. The revised Model 
Act does not treat liability for taxes. 

Section 15.02(b) prevents evasion of section 
15.02(a) by an assignment of a claim on which 
the foreign corporation is barred from bringing 
suit under section 15.02(a). If the successor has 
acquired all or substantially all of the assets of 
the foreign corporation, the successor may 
maintain suit after it has qualified. In the case 
of all other assignments, the foreign corpora- 
tion itself must obtain a certificate of authority 
before the assignee may maintain suit on the 
claim. The phrase “all or substantially all” has 
the meaning set forth in the Official Comment 
to section 12.01. 


NORTH CAROLINA COMMENTARY 


This section substitutes former G.S. 55-154 
for the corresponding provisions of the Model 
Act and adds the Model Act’s scheme of cumu- 


Effect of Amendments. — The 1998 
amendment, effective October 31, 1998, added 
the second paragraph of subsection (d). 

Session Laws 1999-151, s. 1, effective Octo- 
ber 1, 1999, and applicable to causes of action 


lative penalties ($10 per day up to $1,000 per 
year) for failure to qualify instead of the former 
statute’s one-time $500 penalty. 


or proceedings filed on or after that date, re- 
wrote subsection (a). : 

Legal Periodicals. — For note on jurisdic- 
tion over foreign corporations, see 35 N.C.L. 
Rev. 546 (1957). 
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For note on jurisdiction over foreign corpora- 
tions not qualified to transact business in 
North Carolina, see 44 N.C.L. Rev. 449 (1966). 

For article on modern statutory approaches 
to service of process outside the State, see 49 
N.C.L. Rev. 235 (1971). 
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For article, “Foreign Corporations in North 
Carolina: The ‘Doing Business’ Standards of 
Qualification, Taxation, and Jurisdiction,” see 
16 Wake Forest L. Rev. 711 (1980). 


CASE NOTES 


Editor’s Note. — Most of the cases below 
were decided under the Business Corporation 
Act adopted in 1955 or under prior law. 

Constitutionality. — Nothing in the United 
States or North Carolina Constitutions prohib- 
its the State, in the exercise of its police power, 
from making the transaction of business by a 
foreign corporation prior to procuring a license 
an indictable offense. State v. Agey, 171 N.C. 
831, 88 S.E. 726 (1916). 

The only restriction of the Constitution is 
that the license tax must not interfere with 
interstate commerce or be otherwise invalid. 
Pittsburg Life & Trust Co. v. Young, 172 N.C. 
470, 90 S.E. 568 (1916). 

Contracts Not Avoided by Noncompli- 
ance. — The contracts of a foreign corporation 
doing business in this State without compliance 
with the statute as to domestication are not 
avoided; the penalty alone is enforceable by 
action as the statute prescribes. Miller v. 
Howell, 184 N.C. 119, 113 S.E. 621 (1922). See 
also G. Ober & Sons Co. v. Katzenstein, 160 
N.C. 489, 76 S.E. 476 (1912). 

As to action by state for penalty, see 
Blackwell’s Durham Tobacco Co. v. American 
Tobacco Co., 144 N.C. 352, 57 S.E. 5 (1907); G. 
Ober & Sons Co. v. Katzenstein, 160 N.C. 439, 
76 S.E. 476 (1912). 

Attorney General as Party to Declara- 
tory Judgment Action. — In a proceeding for 
a declaratory judgment against the Attorney 
General and the Secretary of State relative to 
the application of registration provisions to 
plaintiff, a foreign corporation, the Attorney 
General was not a real party defendant, but, 
being charged with the enforcement of the 
statute, he should be retained as a nominal 


defendant along with the Secretary of State 
where the constitutionality of the statute was 
being challenged. NAACP v. Eure, 245 N.C. 
331, 95 S.E.2d 893 (1957). 

A nonqualifying corporation, against 
which an action is brought in this State, 
may bring a compulsory counterclaim in 
that action. EK & E Indus., Inc. v. Crown Tex- 
tiles, Inc., 80 N.C. App. 508, 342 S.E.2d 397 
(1986). 

By suing, in a forum of this State, a foreign 
corporation which has not obtained a certificate 
of authority before the commencement of the 
action, a North Carolina corporation effectively 
waives any protection this section affords it 
from compulsory counterclaims asserted by the 
party sued. E & E Indus., Inc. v. Crown Textiles, 
Inc., 80 N.C. App. 508, 342 S.E.2d 397 (1986). 

Summary Judgment Unavailable. — 
Summary judgment for plaintiff was inappro- 
priate where plaintiff lacked authority to main- 
tain an action in North Carolina to enforce the 
foreign judgment. Leasecomm Corp. v. Renais- 
sance Auto Care, Inc., 122 N.C. App. 119, 468 
S.E.2d 562 (1996). 

Failure to Raise Issue in Pre-Trial Mo- 
tion. — Where the evidence showed that defen- 
dants were not misled by plaintiff about its 
possession of a certificate of authority to trans- 
act business in North Carolina, defendants’ 
failure to raise the issue of plaintiff’s authority 
to transact business in North Carolina in a 
motion prior to trial, as required by subsection 
(a), precluded it from doing so in a motion after 
trial. Spivey & Self, Inc. v. Highview Farms, 
Inc., 110 N.C. App. 719, 431 S.E.2d 535, cert. 
denied, 334 N.C. 623, 435 S.E.2d 342 (1993). 


§ 55-15-03. Application for certificate of authority. 


(a) A foreign corporation may apply for a certificate of authority to transact 
business in this State by delivering an application to the Secretary of State for 


filing. The application must set forth: 


(1) The name of the foreign corporation or, if its name is unavailable for 
use in this State, a corporate name that satisfies the requirements of 


G.S. 55-15-06; 


(2) The name of the state or country under whose law it is incorporated; 
(3) Its date of incorporation and period of duration; 
(4) The street address, and the mailing address if different from the street 


address, of its principal office; 


1167 


§55-15-03 


CH. 55. N.C. BUSINESS CORPORATION ACT 


§55-15-03 


(5) The street address, and the mailing address if different from the street 
address, of its registered office in this State, the county in which the 
registered office is located, and the name of its registered agent at that 


office; and 


(6) The names and usual business addresses of its current officers. 

(b) The foreign corporation shall deliver with the completed application a 
certificate of existence (or a document of similar import) duly authenticated by 
the secretary of state or other official having custody of corporate records in the 
state or country under whose law it is incorporated. 

(c) If the Secretary of State finds that the application conforms to law he 
shall, when all fees have been tendered as prescribed in this Chapter: 

(1) Endorse on the application and an exact or conformed copy thereof the 
word “filed” and the hour, day, month, and year of the filing thereof; 
(2) File in his office the application and the certificate of existence (or 
document of similar import as described in subsection (b) of this 


section); 


(3) Issue a certificate of authority to transact business in this State to 
which he shall affix the exact or conformed copy of the application; and 

(4) Send to the foreign corporation or its representative the certificate of 
authority, together with the exact or conformed copy of the application 
affixed thereto. (1901, c. 2, s. 57; 1903, c. 76; Rev., s. 1194; 1915, c. 263; 
CiSigoss,.4:1815)1935y.0044521939)c57; G.Ss $255-1183°19538 01152: 
1955, c. 1871, s. 1; 1957, c. 979, s. 8; 1969, c. 751, s. 41; 1989, c. 265, 
s. 1; 1989 (Reg. Sess., 1990), c. 1024, ss. 12.1(b), 12.21.) 


OFFICIAL COMMENT 


1. DIscLosuRE REQUIREMENTS IN GENERAL 


Section 15.08 provides that a foreign corpora- 
tion seeking a certificate of authority to trans- 
act business in the state must file an applica- 
tion that contains the information set forth in 
this section. These disclosure requirements are 
supplemented by the requirements of other 
sections in this chapter—15.04, 15.06, and 
15.07—which require amended or supplemen- 
tal filings in certain circumstances, and by 
section 16.22, which requires every qualified 
foreign corporation to file annual reports con- 
taining specified information. Generally, the 
revised Model Act eliminates repetitious filings, 
so that information need be submitted to the 
secretary of state in only one document. 

The purposes of these disclosure require- 
ments are: (1) to ensure that citizens of the 
state have adequate information about foreign 
corporations in their transactions with them; 
(2) to put them in a status of equality with 
domestic corporations with respect to informa- 


tion required to be furnished; (3) to facilitate 
their subjection to the jurisdiction of the state’s 
courts, thereby removing any disadvantage cit- 
izens of the state may have when dealing with 
them; and (4) to provide readily accessible evi- 
dence of their existence. Other statutes relating 
to franchise taxes and regulatory matters may 
require a qualified foreign corporation to pro- 
vide additional information. 


2. THE APPLICATION FOR A CERTIFICATE OF AUTHORITY 


The information required to be included in the 
application for a certificate of authority by 
section 15.03 is the minimum needed to admin- 
ister the filing requirements of the Model Act. 
The application must also be accompanied by a 
certificate of existence and the filing fee re- 
quired by section 1.22. A corporation that qual- 
ifies to transact business in a state must comply 
with the requirements of other statutes, includ- 
ing franchise tax and similar statutes. See 
section 15.05. 


AMENDED NORTH CAROLINA COMMENTARY 


This Act does not bring forward the require- 
ment of former G.S. 55-138(a) that a foreign 
corporation include in its application the pur- 
poses it desires to pursue in this State and 
information with respect to its capital struc- 


ture. In addition, the application under this Act 
is submitted with a certificate of existence or 
good standing rather than the certified charter 
documents required under former G.S. 55-138. 

Subsection (a) was modified to conform to 


1168 


§55-15-04 


changes from the Model Act in the address 
requirement made in G.S. 55-2-02 and G.S. 
55-5-02. 

Subsection (c) brings forward former G.S. 
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55-139(b) because the Model Act contains no 
express requirement that the Secretary of State 
issue a certificate of authority. 


CASE NOTES 


Editor’s Note. — The case below was de- 
cided under prior law. 

Instrument Merely Notice of Facts Con- 
tained in It. — The instrument a foreign 
domesticated corporation is required to file in 
the office of the Secretary of State is merely 
notice of facts set forth in it. It is not required 


for the benefit of the corporation but for the 
information of the public. And it does not, in 
and of itself, fix the location of the place of 
business of the corporation which files the 
same. Noland Co. v. Laxton Constr. Co., 244 
N.C. 50, 92 S.E.2d 398 (1956). 


§ 55-15-04. Amended certificate of authority. 


(a) A foreign corporation authorized to transact business in this State must 
obtain an amended certificate of authority from the Secretary of State if it 


changes: 
(1) Its corporate name; 
(2) The period of its duration; or 


(3) The state or country of its incorporation. 
(b) A foreign corporation may apply for an amended certificate of authority 
by delivering an application to the Secretary of State for filing that sets forth: 
(1) The name of the foreign corporation and the name in which the 
corporation is authorized to transact business in North Carolina if 


different; 


(2) The name of the state or country under whose law it is incorporated; 
(3) The date it was originally authorized to transact business in this 


State; 


(4) A statement of the change or changes being made. 
Except for the content of the application, the requirements of G.S. 55-15-03 
for obtaining an original certificate of authority apply to obtaining an amended 
certificate under this section. (1955, c. 1371, s. 1; 1989, c. 265, s. 1; 1989 (Reg. 


Sess., 1990), c. 1024, s. 12.22.) 


OFFICIAL COMMENT 


Section 15.04 requires a foreign corporation to 
obtain an amended certificate of authority if it 
changes its corporate name, its duration, or the 
state or country of its incorporation. An amend- 
ment is not necessary to reflect changes in its 
principal office address or in its current officers 
or directors since that information is supplied 
in the annual report. In addition, section 15.07 
requires an immediate filing if the foreign cor- 
poration changes its registered office or regis- 
tered agent within the state. 

Other fundamental changes by a foreign cor- 
poration do not require amendments to the 
certificate of authority. The secretary of state 


will be advised of most of these changes 
through the annual report. See section 16.22. 
Thus, a person seeking to obtain current infor- 
mation about a foreign corporation should ex- 
amine the annual reports of the corporation as 
well as the application for certificate of author- 
ity and amendments to it. This procedure of 
requiring most changes to be reported in the 
annual reports rather than as amendments to 
the certificate of authority should eliminate 
many unnecessary filings with the secretary of 
state without reducing the information avail- 
able through the secretary of state’s office. 


§ 55-15-05. Effect of certificate of authority. 


(a) Acertificate of authority authorizes the foreign corporation to which it is 
issued to transact business in this State subject, however, to the right of the 
State to revoke the certificate as provided in this Chapter. A foreign corpora- 
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tion, however, is not eligible or entitled to qualify in this State as executor, 
administrator, or guardian, or as trustee under the will of any person domiciled 
in this State at the time of his death, except that a foreign corporation 
chartered under the banking laws of Georgia, South Carolina, Tennessee or 
Virginia or as a national banking association in any said states may act as 
testamentary trustee, or executor in this State if: 
(1) It has a bona fide capital of at least two hundred and fifty thousand 
dollars ($250,000) actually paid in; 
(2) It is authorized to act in such fiduciary capacity in the state in which 
it is incorporated or if such foreign corporation be a national banking 
association in the state in which it has its principal place of business; 


an 
(3) Any bank or other corporation organized under the laws of this State 
or a national banking association having its principal place of busi- 
ness in this State is permitted by law to act in such fiduciary capacity 
in the state in which such foreign corporation seeking to act in this 
State is organized or in which it has its principal place of business if 
it is a national banking association without further showing or 
qualification other than that it is authorized to act in such fiduciary 
capacity in this State and upon compliance with the laws of such other 
state, if any, concerning service of process on nonresident fiduciaries. 
Unless assets of the estate are to be removed from within the State of North 
Carolina, such foreign corporations seeking to act as testamentary trustee, or 
executor in this State, upon qualifying to act in such fiduciary capacity, shall 
not be required by law to give bond except as required of a resident corporate 
fiduciary in like circumstances. No officer, employee or agent of any such 
foreign corporation shall be eligible or entitled to serve as testamentary 
trustee, or executor in this State whether such officer, employee, or agent is a 
resident or nonresident of this State if such officer, employee or agent is acting 
as testamentary trustee or executor on behalf of any such foreign corporation 
except when such foreign corporation itself shall be eligible to so serve. 

A foreign corporation qualifying as testamentary trustee or executor under 
the provisions of this section shall appoint a process agent and file such 
appointment with the court as required by G.S. 28A-4-2(4). 

(b) Except as otherwise provided by this Chapter, a foreign corporation with 
a valid certificate of authority has the same but no greater rights and has the 
same but no greater privileges as, and is subject to the same duties, restric- 
tions, penalties, and liabilities now or later imposed on, a domestic corporation 
of like character. 

(c) Reserved for future codification purposes. (1901, c. 2, s. 93; Rev., s. 1193; 
1915, c. 196, s. 1; C.S., s. 1180; G.S., s. 55-117; 1955, c. 1871, s. 1; 1969, c. 839; 
1985, c. 689, s. 25; 1989, c. 265, s. 1.) 


OFFICIAL COMMENT 


A certificate of authority authorizes a foreign 
corporation to transact business in the state 
subject to the right of the state to revoke the 
certificate. The privileges of this status are 
defined in section 15.05(b): a qualified foreign 
corporation has the same (but no greater) priv- 
ileges as a domestic corporation. 

Section 15.05(b), by granting to qualified for- 
eign corporations all of the rights and privi- 
leges enjoyed by a domestic corporation, avoids 
discrimination that might otherwise be subject 
to constitutional challenge. On the other hand, 
section 15.05(b) also contains a restriction or 


limitation: a qualified foreign corporation is 
subject to the same restrictions as a domestic 
corporation, including the same duties, penal- 
ties, and liabilities. This latter aspect of section 
15.05(b) has declined in importance as states 
have eliminated unnecessary or outdated re- 
strictions on domestic corporations and, as a 
consequence of section 15.05(b), on qualified 
foreign corporations as well. In particular, sec- 
tion 15.05(b) makes section 3.01 (corporate pur- 
poses) applicable to a qualified foreign corpora- 
tion, and grants substantially the same powers 
to it as are possessed by a domestic corporation. 
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Section 15.05(c) preserves the judicially de- 
veloped doctrine that internal corporate affairs 
are governed by the state of incorporation even 
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when the corporation’s business and assets are 
located primarily in other states. 


NORTH CAROLINA COMMENTARY 


This section brings forward the provisions of 
former G.S. 55-132(b) relating to the eligibility 
of a foreign corporation to serve in certain 
fiduciary capacities. | 

The Model Act was modified in subsection (b) 
to clarify that the phrase “Except as otherwise 
provided in the act” applies to the entire sub- 


This section omits the Model Act’s prohibition 
in subsection 15.05(c) against regulation by 
this State of the organizational or internal 
affairs of a foreign corporation. The extent, if 
any, to which such regulation is permitted will 
be determined by the courts on a case-by-case 
basis. 


section. 


§ 55-15-06. Corporate name of foreign corporation. 


(a) If the corporate name of a foreign corporation does not satisfy the 
requirements of G.S. 55-4-01, the foreign corporation to obtain or maintain a 
certificate of authority to transact business in this State: 

(1) May add the word “corporation,” “incorporated,” “company,” or “limit- 
ed,” or the abbreviation “corp.,” “inc.,” “co.,” or “ltd.,” to its corporate 
name for use in this State; or 

(2) May use a fictitious name, which includes one or more of the words or 
abbreviations in subdivision (1) of this subsection, to transact busi- 
ness in this State if its real name is unavailable and it delivers to the 
Secretary of State for filing a copy of the resolution of its board of 
directors, certified by its secretary, adopting the fictitious name. 

(b) Except as authorized by subsection (c), the corporate name (including a 
fictitious name) of a foreign corporation must be distinguishable upon the 
records of the Secretary of State from: 

(1) The corporate name of a corporation incorporated or authorized to 
transact business in this State; 

(2) A corporate name reserved or registered under G.S. 55-4-02 or G.S. 
55-4-03; 

(3) The fictitious name of another foreign corporation authorized to 
transact business in this State; and 

(4) The corporate name of a nonprofit corporation incorporated or autho- 
rized to transact business in this State. 

(c) A foreign corporation may apply to the Secretary of State for authoriza- 
tion to use in this State a name that is not distinguishable upon his records 
from the name of another corporation (incorporated or authorized to transact 
business in this State.) The Secretary of State shall authorize use of the name 
applied for if: 

(1) The other corporation consents to the use in writing and submits an 
undertaking in form satisfactory to the Secretary of State to change 
its name to a name that is distinguishable upon the records of the 
Secretary of State from the name of the applying corporation; or 

(2) The applicant delivers to the Secretary of State a certified copy of a 
final judgment of a court of competent jurisdiction establishing the 
applicant’s right to use the name applied for in this State. 

(d) Reserved for future codification purposes. 

(e) If a foreign corporation authorized to transact business in this State 
changes its corporate name to one that does not satisfy the requirements of 
G.S. 55-4-01, it may not transact business in this State under the changed 
name until it adopts a name satisfying the requirements of G.S. 55-4-01 and 
obtains an amended certificate of authority under G.S. 55-15-04. 
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(f) The use of assumed names or fictitious names, as provided for in Chapter 
66, is not affected by this Chapter. 

(g) Neither the reservation or registration of a corporate name nor the 
issuance of a certificate of authority to a foreign corporation shall authorize the 
use in this State of a corporate name in violation of the rights of any third party 
under the federal trademark act, the trademark act of this State, or other 
statutory or common law, or be a defense to an action for violation of any such 
rights!¢€1901,'er 2ys.8;'1903er453) Rev., 8: 1137;°1913) 657 so RCS. BP 1044: 
19385 ec PM 166932041959 5! 222 SiS O52 1055 Pema TL Sr 121959 e816: 
sf 272T969,c) Tots 407197 fc. 1093,"8e1;1973, c.469) 6h 45 41989. C265. 
Sr.) 


OFFICIAL COMMENT 


The purpose of section 15.06, like that of sec- 
tion 4.01 relating to the name of a domestic 
corporation, is to ensure that names are distin- 
guishable from one another upon the records of 
the secretary of state. Like section 4.01, it does 
not impose upon the secretary of state the 
responsibility of deciding issues of unfair com- 
petition or commercial similarity of names. 

A foreign corporation applying for a certifi- 
cate of authority must apply under its true 
corporate name if that name qualifies under 
section 15.06(a) or (c). If the true corporate 
name qualifies except that it does not contain 
one of the words of corporateness set forth in 
section 15.06(a), the corporation may simply 
add one of those words to its true corporate 
name and apply under that name as modified. 
Section 15.06(a)(1). If the true corporate name 
is unavailable because it is indistinguishable 
upon the records of the secretary of state from a 
name already in use or reserved, the corpora- 
tion may use a fictitious name (if available) 
under section 15.06(a)(2) simply by delivering 
to the secretary of state for filing, together with 
its application for a certificate of authority, a 
certified copy of a resolution of its board of 
directors authorizing the use of the fictitious 
name in the state. Finally, the otherwise un- 


available name of a foreign corporation may be 
augmented by the name of the state of its 
incorporation so as to make it distinguishable 
upon the records of the secretary of state. For 
example, a Delaware corporation, “Utopian 
Products, Inc.” which finds that a domestic 
corporation is using that name, may qualify 
under the name “Utopian Products, Inc. (Dela- 
ware).” 

A corporation that qualifies to transact busi- 
ness in the state may do business under an 
assumed name to the same extent as a domestic 
corporation. The name requirements of section 
15.06, including the fictitious name of a corpo- 
ration whose real name is unavailable, are 
designed to ensure that each corporation qual- 
ified to transact business in this state has a 
unique official name. For a fuller description of 
the policies underlying section 15.06, see the 
Official Comment to section 4.01. 

If a foreign corporation changes its name it 
may (1) file an amended certificate of authority 
under its new name or, if the new name is not 
available, (2) continue to conduct business un- 
der its former name as an assumed name, or (3) 
adopt a new assumed name, by filing a certified 
resolution of its board of directors authorizing 
it to do so. 


NORTH CAROLINA COMMENTARY 


The Model Act was modified to conform to the 
corresponding provisions in G.S. 55-4-01. 


§ 55-15-07. Registered office and registered agent of for- 


eign corporation. 


(a) Each foreign corporation authorized to transact business in this State 
must continuously maintain in this State: i 
(1) A registered office that may be the same as any of its places of 


business; and 


(2) A registered agent, who shall be (i) an individual who resides in this 
State and whose business office is identical with the registered office; 
(ii) a domestic corporation or nonprofit domestic corporation whose 
business office is identical with the registered office; or (iii) a foreign 
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corporation or foreign nonprofit corporation authorized to transact 
business in this State whose business office is identical with the 
registered office. 

(b) The sole duty of the registered agent to the foreign corporation is to 
forward to the corporation at its last known address any notice, process, or 
demand that is served on the registered agent. (1901, c. 5; Rev., s. 1243; C.S., 
s187;.G:S., s. 55-388; 1955, en l371;\s: 1p 1989;¢c. 265, s. 1.) 


OFFICIAL COMMENT 


A foreign corporation that obtains a certificate 
of authority in a state thereby agrees that it is 
amenable to suit in the state. Section 15.07 
requires every such corporation continuously to 
maintain a registered office and registered 
agent within the state upon whom service of 
process may be made. As is the case with a 


but need not be, a business office of the foreign 
corporation. 

Section 15.07 is patterned after section 5.01, 
relating to the registered office and registered 
agent of a domestic corporation. For a fuller 
description of the policies underlying section 
15.07, see the Official Comment to section 5.01. 


domestic corporation, the registered office may, 


NORTH CAROLINA COMMENTARY 


The Model Act was modified to conform the 
corresponding provisions in G.S. 55-5-01. 


Legal Periodicals. — For civil procedure 
note, “North Carolina Adopts the Stream of 
Commerce Theory of Jurisdiction: A Step in the 


Right Direction,” see 20 Wake Forest L. Rev. 
737 (1984). 


§ 55-15-08. Change of registered office or registered agent 
of foreign corporation. 


(a) A foreign corporation authorized to transact business in this State may 
change its registered office or registered agent by delivering to the Secretary of 
State for filing a statement of change that sets forth: 

(1) Its name; 

(2) The street address, and the mailing address if different from the street 
address, of the corporation’s current registered office, and the county 
in which it is located; 

If the address of the corporation’s registered office is to be changed, the 
street address, and the mailing address if different from the street 
address, of the new registered office, and the county in which it is 
located; 

The name of its current registered agent; 

If the current registered agent is to be changed, the name of its new 
registered agent and the new agent’s written consent (either on the 
statement or attached to it) to the appointment; and | 

That after the change or changes are made, the addresses of its 
registered office and the business office of its registered agent will be 
identical. 

(b) If a registered agent changes the address of his business office, he may 
change the address of the registered office of any foreign corporation for which 
he is the registered agent by notifying the corporation in writing of the change 
and signing (either manually or in facsimile) and delivering to the Secretary of 
State for filing a statement of change that complies with the requirements of 
subsection (a) and recites that the corporation has been notified of the change. 


(3) 
(4) 


(5) 


(6) 
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(c) A foreign corporation authorized to transact business in this State may 
change its registered office or registered agent by including in its annual report 
required by G.S. 55-16-22 the information and any written consent required by 
subsection (a) of this section. (1955, c. 1371, s. 1; 1957, c. 979, ss. 9, 10; 1965, 
co2983'8! 12; 1989.cev 2652s bp1993.cei25 522 ise 7!) 


OFFICIAL COMMENT 


A foreign corporation that changes its regis- 
tered agent or registered office, or both, must 
file a statement with the secretary of state 
containing the information set forth in section 
15.08(a). A registered agent, typically a corpo- 
ration service company, that changes the street 
address of its business office (and thereby the 
street address of the registered office of all 
corporations for which it serves as registered 


agent) may notify the secretary of state by 
complying with section 15.08(b) rather than 
with section 15.08(a). 

This section is patterned after section 5.02, 
relating to changes of registered office or regis- 
tered agent of a domestic corporation. For a 
fuller description of the policies underlying 
section 15.08, see the Official Comment to sec- 
tion 5.02. 


NORTH CAROLINA COMMENTARY 


The Model Act was modified to conform to the 
corresponding provisions in G.S. 55-5-02. 


CASE NOTES 


Editor’s Note. — The case below was de- 
cided under prior law. 

Taking Advantage of Failure to File No- 
tice of Change of Residence. — A foreign 
corporation which neglected for a period of 18 


days to file notice of change of its residence 
could not take advantage of its own delay by 
filing a suit in the county of its old residence. 
Noland Co. v. Laxton Constr. Co., 244 N.C. 50, 
92 S.E.2d 398 (1956). 


§ 55-15-09. Resignation of registered agent of foreign cor- 
poration. 


(a) The registered agent of a foreign corporation may resign his agency 
appointment by signing and filing with the Secretary of State the signed 
original and two exact or conformed copies of a statement of resignation, which 
may include a statement that the registered office is also discontinued. The 
statement must be accompanied by a certification from the registered agent 
that he has mailed or delivered to the corporation at its last known address 
written notice of this resignation. Such certification shall include the name and 
title of the officer notified, if any, and the address to which the notice was 
mailed or delivered. 

(b) After filing the statement, the Secretary of State shall mail one copy to 
the registered office (if not discontinued) and the other copy to the foreign 
corporation at its principal office shown in its most recent annual report. 

(c) The agency appointment is terminated, and the registered office discon- 
tinued if so provided, on the 31st day after the date on which the statement 
was filed. (1989, c. 265, s. 1.) 


OFFICIAL COMMENT 


Section 15.09 permits the registered agent of a agent. This section is principally used by com- 


foreign corporation to resign by following the 
procedure set forth in the section, which is 
designed to maximize the probabilities that the 
corporation is advised of the resignation of the 


pensated registered agents who are corporation 
service companies and who desire to resign as 
registered agent as a result of nonpayment of 
fees. Section 15.09 is patterned after section 
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5.03, relating to the resignation of a registered 
agent of a domestic corporation. For a fuller 
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description of the policies underlying section 
15.09, see the Official Comment to section 5.03. 


NORTH CAROLINA COMMENTARY 


The Model Act was modified to conform to the 
corresponding provisions in G.S. 55-5-03. 


§ 55-15-10. Service on foreign corporation. 


(a) The registered agent of a foreign corporation authorized to transact 
business in this State is an agent of the corporation for service of process, 
notice or demand required or permitted by law to be served on the corporation. 

(b) Whenever a foreign corporation authorized to transact business in this 
State shall fail to appoint or maintain a registered agent in this State, or 
whenever its registered agent cannot with due diligence be found at the 
registered office, or whenever its certificate of authority shall have been 
revoked under G.S. 55-15-31, then the Secretary of State shall be an agent of 
such corporation upon whom any such process, notice or demand may be 
served. Service on the Secretary of State of any such process, notice or demand 
shall be made by delivering to and leaving with him or with any clerk having 
charge of the corporation department of his office, duplicate copies of such 
process, notice or demand. In the event any such process, notice or demand is 
served on the Secretary of State, he shall immediately mail one of the copies 
thereof, by registered or certified mail, return receipt requested, to the 
corporation at its principal office shown in its most recent annual report or in 
any subsequent communication received from the corporation stating the 
current mailing address of its principal office or, if there is no mailing address 
for the principal office on file, to the corporation at its registered office. Service 
on a foreign corporation under this subsection shall be effective for all purposes 
from and after the date of such service on the Secretary of State. 

(c) The Secretary of State shall keep a record of all processes, notices and 
demands served upon him under this section and shall record therein the time 
of such service and his action with reference thereto. 

(d) Nothing herein contained shall limit or affect the right to serve any 
process, notice or demand required or permitted by law to be served upon a 
foreign corporation in any other manner now or hereafter permitted by law. 
(19013 'c: 5: Rey,;:9:11243; C.8.5,82. 14:37; G.Si7s, '55-388:-1955, e143; 288718 s: 
151977; 2nd: Sess:}ic/1219,.s,.34; 1989, ¢\265, s. 1) 


OFFICIAL COMMENT 


Service on the registered agent is the typical 
method of service of process on a qualified 
foreign corporation. Section 15.10(a). But if the 
corporation does not have a registered agent, or 
if the agent cannot be found at the registered 
office, section 15.10(b) authorizes service on the 
secretary of the corporation at its principal 
office as shown in its certificate of authority or 
most recent annual report. Service may be 
effected in the same way on a corporation which 
has withdrawn from the state or whose certifi- 
cate of authority has been revoked. Section 
15.10(c) establishes the date on which service is 


effective under section 15.10(b), while section 
15.10(d) makes clear that the method of service 
provided by this section does not preclude the 
use of other means of effecting service of pro- 
cess. Service of process may also be effected, for 
example, under a “long-arm” statute or under 
other special statutes authorizing service in 
some other manner. 

Section 15.10 is patterned after section 5.04, 
relating to service of process on domestic corpo- 
rations. For a fuller description of the policies 
underlying section 15.10, see the Official Com- 
ment to section 5.04. 
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NORTH CAROLINA COMMENTARY 


The Model Act was modified to conform to the 
corresponding provisions in G.S. 55-5-04. 

Former G.S. 55-144 and former G.S. 55-145, 
which were “long-arm” statutes that applied 
exclusively to foreign corporations, have not 
been brought forward in this Act in view of G.S. 


Legal Periodicals. — For article on modern 
statutory approaches to service of process out- 
side the State, see 49 N.C.L. Rev. 235 (1971). 

For article, “Foreign Corporations in North 
Carolina: The ‘Doing Business’ Standards of 
Qualification, Taxation, and Jurisdiction,” see 


1-75.4, a long-arm statute of general applica- 
tion that is intended to provide in personam 
jurisdiction over nonresident defendants to the 
full extent permitted by the due process clause 
of the United States Constitution. 


16 Wake Forest L. Rev. 711 (1980). 

For note, “North Carolina Adopts the Stream 
of Commerce Theory of Jurisdiction: A Step in 
the Right Direction,” see 20 Wake Forest L. Rev. 
737 (1984). 


CASE NOTES 


I. General Consideration. 
II. Service on Secretary of State. 


I. GENERAL CONSIDERATION. 


Editor’s Note. — The cases below were de- 
cided under the Business Corporation Act 
adopted in 1955 or under prior law. 

Constitutionality of Former Statutes. — 
Former §§ 55-143 and 55-144, relating to ser- 
vice in suits against foreign corporations autho- 
rized to transact business in this State and to 
foreign corporations transacting business in 
the State without authorization, or after autho- 
rization has been withdrawn, etc., were consti- 
tutional. Fisher v. Traders Mut. Life Ins. Co., 
186 N.C. 217, 48 S.E. 667 (1904); Currie v. 
Golconda Mining & Milling Co., 157 N.C. 209, 
72 S.E. 980 (1911); Harrington v. Croft Steel 
Prods., Inc., 244 N.C. 675, 94 S.E.2d 803 (1956). 

Purpose of former § 55-143 was, in recog- 
nition of reciprocal duties, to prevent a foreign 
corporation from accepting protection of this 
State’s laws in the transaction of its ordinary 
business, create obligations and, by reason of 
its remoteness from any forum available to a 
local citizen, secure immunity from liability. 
State Hwy. & Pub. Works Comm'n v. Diamond 
S.S. Transp. Corp., 225 N.C. 198, 34 S.E.2d 78 
(1945). 

Form of substituted service adopted by 
this State gives reasonable assurance that a 
defendant would be given actual notice. 
Goldman v. Parkland of Dallas, Inc., 277 N.C. 
223, 176 S.E.2d 784 (1970). 

Liberal Construction. — Within reason- 
able limits former §§ 55-143 and 55-144 would 
be liberally construed to accomplish their reme- 
dial purpose. State Hwy. & Pub. Works Comm’n 
v. Diamond 8.8. Transp. Corp., 225 N.C. 198, 34 
S.E.2d 78 (1945). 


Domesticated Foreign Corporation May 
Be Sued Like Domestic Corporation. — 
The policy of former § 55-143 was to treat the 
foreign corporation which was authorized to 
transact business in this State just as a domes- 
tic corporation was treated, insofar as suability 
was concerned. Atlantic Coast Line R.R. v. J.B. 
Hunt & Sons, 260 N.C. 717, 1383 S.E.2d 644 
(1963). 

Statute Inapplicable to Undomesticated 
Foreign Corporations. — Former § 55-143 
applied to service of process on a foreign corpo- 
ration only in those instances in which the 
corporation had domesticated here, regardless 
of whether or not the cause of action arose in 
this State and regardless of whether the action 
related to business transacted in this State, 
and had no application to a foreign corporation 
which had not domesticated here. Atlantic 
Coast Line R.R. v. J.B. Hunt & Sons, 260 N.C. 
717, 183 S.E.2d 644 (1963). 

Former § 55-144 applied exclusively to 
foreign corporations. Melton v. Hill, 251 
N.C. 134, 110 S.E.2d 875 (1959). 

Service on Process Agent of Subsidiary 
Owned by Foreign Corporation. — A for- 
eign corporation which contracted with and 
sold farm equipment to dealers in North Caro- 
lina for resale through a wholly owned subsid- 
iary was not doing business in the State and 
was not subject to suit in North Carolina by 
virtue of process served on the process agent of 
the subsidiary corporation. Harris v. Deere & 
Co., 128 F. Supp. 799 (E.D.N.C.), aff'd, 223 F.2d 
161 (4th Cir. 1955). 7 

As to service of process on an insurance 
company, see Fisher v. Traders Mut. Life Ins. 
Co., 186 N.C. 217, 48 S.E. 667 (1904); Pardue v. 
Absher, 174 N.C. 676, 94 S.E. 414 (1917). 
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Federal land bank created by Act of Con- 
gress and deriving its right to own property and 
to do business in this State solely through a 
federal statute is not a foreign corporation 
exercising such function under express or im- 
plied authority of this State, and former § 55- 
143 was not applicable to such a corporation, 
and this State’s courts acquired no jurisdiction 
over it by service as provided in that section. 
Leggett v. Federal Land Bank, 204 N.C. 151, 
167 S.E. 557 (1933). 

Foreign Corporation May Plead Statute 
of Limitations. — A foreign corporation which 
has complied with the requirements of the 
statute in maintaining an agent in this State 
upon whom process may be served, as well as a 
public service corporation doing business in 
this State, may plead the statute of limitations. 
Voliva v. Richmond Cedar Works, 152 N.C. 656, 
68 S.E. 200 (1910), overruling Green v. Hart- 
ford Life Ins. Co., 139 N.C. 309, 51 S.E. 887 
(1905). See also State ex rel. Anderson-Oliver v. 
United States Fid. Co., 174 N.C. 417, 93 S.E. 
948 (1917). 

The nonresidence of a foreign corporation 
will not prevent the running of the statute of 
limitations in its favor, where constantly from 
the accrual of the cause of action it might have 
been served with summons under the provi- 
sions of a statute. Smith v. Finance Co. of Am., 
207 N.C. 367, 177 S.E. 183 (1934). 

Without Formal Compliance with Do- 
mesticating Requirements. — Formal com- 
pliance with the statutory requirements for 
domesticating foreign corporations and the ap- 
pointment of process agents is not required in 
order to entitle such corporations to the benefit 
of the statute of limitations; it is sufficient if 
such corporations doing business within the 
State have been continuously for the statutory 
period subject to valid service of process, so as 
to confer jurisdiction on our courts to render 
binding judgments in personam against them. 
State ex rel. Anderson-Oliver v. United States 
Fid. Co., 174 N.C. 417, 98 S.E. 948 (1917). 

Actual Notice Not Required. — Actual 
notice to defendant was not required either by 
statute or by constitutional guarantees of due 
process; the substituted service upon the Sec- 
retary of State was sufficient to confer in 
personam jurisdiction over defendant. Royal 
Bus. Funds Corp. v. South E. Dev. Corp., 32 
N.C. App. 362, 232 S.E.2d 215, cert. denied, 292 
N.C. 728, 235 S.E.2d 784 (1977). 

Service on the Secretary of State is suf- 
ficient to bring into court a foreign corporation 
if it does not have a process agent and is doing 
business in this State. Babson v. Clairol, Inc., 
256 N.C. 227, 123 S.E.2d 508 (1962); Spartan 
Equip. Co. v. Air Placement Equip. Co., 263 
N.C. 549, 140 S.E.2d 3 (1965). 

If the defendant does not contend that it has 
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a process agent in North Carolina, service on 
the Secretary of State is sufficient to bring the 
defendant into court. Crabtree v. Coats & 
Burchard Co., 7 N.C. App. 624, 173 S.E.2d 473 
(1970). 

When Service Complete. — While former 
§ 55-146 provided the procedures which the 
Secretary of State had to follow once he was 
served, there was nothing in its language to 
indicate that the registered mail had to be 
either accepted or rejected in order for service 
to be complete. Such an interpretation would be 
contrary to the clear legislative intent that 
service was complete when the Secretary of 
State was served. Royal Bus. Funds Corp. v. 
South E. Dev. Corp., 32 N.C. App. 362, 232 
S.E.2d 215, cert. denied, 292 N.C. 728, 235 
S.E.2d 784 (1977). 

Effect of Stipulation of Compliance with 
Former Statute. — Where the parties stipu- 
lated that “the mechanics of service and return 
set forth in subsections (a) and (b) of former 
§ 55-146 were in all respects complied with,” it 
was conceded that former § 55-146 gave rea- 
sonable assurance that the notice to defendant 
would be actual, and in the case at hand was 
actual. Byham v. National Cibo House Corp., 
265 N.C. 50, 143 S.E.2d 225 (1965). 

Service Authorizes in Personam Judg- 
ment. — Where a cause of action stated in a 
complaint arose out of a transaction which fell 
within the terms of former § 55-145 and ser- 
vice of process was had under former § 55-146, 
the defendant was brought within the jurisdic- 
tion of the court for purposes of an in personam 
judgment. Farmer v. Ferris, 260 N.C. 619, 133 
S.E.2d 492 (1963). 


Il. SERVICE ON SECRETARY OF STATE. 


Cause of Action Arising Outside State. — 
Former § 55-143(c) changed the rule laid down 
in Central Motor Lines v. Brooks Transp. Co., 
225 N.C. 738, 36 S.E.2d 271, 162 A.L.R. 1419 
(1945) and earlier cases, that substituted ser- 
vice on the Secretary of State was not valid 
where the cause of action arose outside the 
State and was not connected with the corpora- 
tion’s activities in this State. Atlantic Coast 
Line R.R. v. J.B. Hunt & Sons, 260 N.C. 717, 
133 S.E.2d 644 (1968). 

When Secretary of State Becomes Pro- 
cess Agent. — If a foreign corporation fails to 
appoint or maintain a registered agent in this 
State, or whenever such agent cannot be found, 
then the Secretary of State becomes an agent 
upon whom process may be served. Atlantic 
Coast Line R.R. v. J.B. Hunt & Sons, 260 N.C. 
717, 133 S.E.2d 644 (1963). 

Express consent to substituted service 
is required at the time the foreign corporation 
domesticates, and such express consent cures 
the constitutional difficulty presented by tran- 
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sitory causes of action. Atlantic Coast Line R.R. 
v. J.B. Hunt & Sons, 260 N.C. 717, 133 S.E.2d 
644 (1963). 

Doing Business in State Is Acceptance of 
Statute. — Where foreign corporations come 
into the State to do business after the enact- 
ment of a statute providing a method of per- 
sonal service on them, reasonably calculated to 
give them full notice of the pendency of suits 
against them, the statutory provisions are re- 
garded as conditions on which they are allowed 
to do business within the State, and their doing 
business here thereafter is an acceptance by 
them of the statutory method and a recognition 
of its validity to confer jurisdiction on courts of 
this State by service thereunder. State ex rel. 
Anderson-Oliver v. United States Fid. Co., 174 
N.C. 417, 93 S.E. 948 (1917). 

Thus, Domesticated Foreign Corpora- 
tion May Be Sued by Substituted Service 
on Transitory Cause of Action. — A foreign 
corporation which has been duly authorized to 
do business in this State may be sued in this 
State by substituted service on the Secretary of 


$§ 55-15-11 through 55-15-19: 


poses. 
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State on a cause of action arising either inside 
or outside the State. Atlantic Coast Line R.R. v. 
J.B. Hunt & Sons, 260 N.C. 717, 183 S.E.2d 644 
(1963). 

Whether or Not Suit Relates to Business 
Transacted in State. — Former § 55-143 
sanctioned a suit in this State against a foreign 
corporation authorized to transact business in 
this State by service on the registered agent, or 
on the Secretary of State if there was no such 
agent, whether or not it related to business 
transacted in this State. Atlantic Coast Line 
R.R. v. J.B. Hunt & Sons, 260 N.C. 717, 133 
S.E.2d 644 (1968). 

Substituted Service in Action against 
Undomesticated Corporation for Tort 
Committed Outside State Not Authorized. 
— No statute in North Carolina authorizes 
service upon the Secretary of State in an action 
against an undomesticated foreign corporation 
doing business in this State for a tort commit- 
ted outside this State. Atlantic Coast Line R.R. 
v. J.B. Hunt & Sons, 260 N.C. 717, 133 S.E.2d 
644 (1963). 


Reserved for future codification pur- 


Part 2. Withdrawal. 


§ 55-15-20. Withdrawal of foreign corporation. 


(a) A foreign corporation authorized to transact business in this State may 
not withdraw from this State until it obtains a certificate of withdrawal from 


the Secretary of State. 


(b) A foreign corporation authorized to transact business in this State may 
apply for a certificate of withdrawal by delivering an application to the 
Secretary of State for filing. The application must set forth: 

(1) The name of the foreign corporation and the name of the state or 
country under whose law it is incorporated; 

(2) That it is not transacting business in this State and that it surrenders 
its authority to transact business in this State; 

(3) That the corporation revokes the authority of its registered agent to 
accept service of process and consents that service of process in any 
action or proceeding based upon any cause of action arising in this 
State, or arising out of business transacted in this State, during the 
time the corporation was authorized to transact business in this State 
may thereafter be made on such corporation by service thereof on the 


Secretary of State; 


(4) A mailing address to which the Secretary of State may mail a copy of 
any process served on him under subdivision (3); and 
(5) A commitment to notify the Secretary of State in the future of any 


change in its mailing address. 


(b1) If the Secretary of State finds that such application conforms to law, he 


shall: 


(1) Endorse on the application and an exact or conformed copy thereof the 
word “filed”, and the hour, day, month and year of the filing thereof; 
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(2) File the application in his office; 

(3) Issue a certificate of withdrawal to which he shall affix the exact or 
conformed copy of the application; and 

(4) Send to the foreign corporation or its representative the certificate of 
withdrawal together with the exact or conformed copy of the applica- 
tion affixed thereto. 

(c) After the withdrawal of the corporation is effective, service of process on 
the Secretary of State in accordance with subsection (b)(3) of this section is 
service on the foreign corporation. Upon receipt of process, the Secretary of 
State shall mail a copy of the process to the foreign corporation at the mailing 
address set forth under subsection (b). (1955, c. 1871, s. 1; 1973, c. 476, s. 193; 
1989, c. 265, s. 1; 1989 (Reg. Sess., 1990), c. 1024, s. 12.23.) 


OFFICIAL COMMENT 


A foreign corporation that ceases to transact 
business within a state may withdraw from the 
state only by obtaining a certificate of with- 
drawal. A foreign corporation that ceases to 
transact business in the state but fails to obtain 
a certificate of withdrawal will continue to be 
(1) subject to service of process on its registered 
agent or on its secretary pursuant to section 
15.10 and (2) liable for franchise and other 
taxes under other statutes. 

The certificate of withdrawal provided by this 
section is recognition by the state that the 
foreign corporation has ceased to transact busi- 
ness in the state. 

The application for certificate of withdrawal 
must appoint the secretary of state as the 
withdrawing corporation’s agent for service of 
process in any proceeding based on a cause of 
action which arose during the time it was 
authorized to transact business in the state. 
The application must also set forth a mailing 


address to which the secretary of state may 
forward any process received, and the corpora- 
tion must agree to notify the secretary of state 
of any change in that address. There is no time 
limit on the obligation to advise the secretary of 
state of changes of mailing address. To ensure 
that the appointment of the secretary of state is 
unqualified and meets the precise require- 
ments of this section, the secretary of state may 
require that an application for certificate of 
withdrawal be on a form prescribed by him. See 
section 1.21. 

Service of process on the secretary of state 
pursuant to the statements in the application 
for certificate of withdrawal effects service on 
the corporation under section 15.20(c). The sec- 
retary of state must then mail the process to 
the corporation at the mailing address specified 
in the application or in a subsequent communi- 
cation to the secretary of state advising him of 
a change in mailing address. 


AMENDED NORTH CAROLINA COMMENTARY 


This section modifies the Model Act in subdi- 
vision (b)(3) to clarify and limit the circum- 
stances under which service of process on the 
Secretary of State is effective with respect to a 
foreign corporation that has withdrawn from 
this State. In addition, former G.S. 55-150(d), 


modified to conform to G.S. 55-15-03(c), was 
added as subsection (b1), because the Model Act 
contains no express requirement that the Sec- 
retary of State issue a certificate of withdrawal 
or send the certificate to the foreign corporation 
or its representative. 


§ 55-15-21. Withdrawal of foreign corporation by reason of 
a merger, consolidation, or conversion. 


(a) Whenever a foreign corporation authorized to transact business in this 
State ceases its separate existence as a result of a statutory merger or 
consolidation permitted by the laws of the state or country under which it was 
incorporated, or converts into another entity as permitted by those laws, the 
surviving or resulting entity shall apply for a certificate of withdrawal for the 
foreign corporation by delivering to the Secretary of State for filing a copy of 
the articles of merger, consolidation, or conversion or a certificate reciting the 
facts of the merger, consolidation, or conversion, duly authenticated by the 
Secretary of State or other official having custody of corporate records in the 
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state or country under the laws of which such foreign corporation was 
incorporated. If the surviving or resulting entity is not authorized to transact 
business in this State the articles or certificate must be accompanied by an 
application which must set forth: 

(1) The name of the foreign corporation authorized to transact business in 
this State, the type of entity and name of the surviving or resulting 
entity, and a statement that the surviving or resulting entity is not 
authorized to transact business in this State; 

(2) A statement that the surviving or resulting entity consents that 
service of process based upon any cause of action arising in this State, 
or arising out of business transacted in this State, during the time the 
foreign corporation was authorized to transact business in this State 
may thereafter be made by service thereof on the Secretary of State; 

(3) A mailing address to which the Secretary of State may mail a copy of 
any process served on him under subdivision (a)(2); and 

(4) A commitment to notify the Secretary of State in the future of any 
change in its mailing address. 

(b) If the Secretary of State finds that the articles or certificate and the 
ee seal for withdrawal, if required, conform to law the Secretary of State 
shall: 

(1) Endorse on the articles or certificate and the application for with- 
drawal, if required, the word “filed” and the hour, day, month and year 
of the filing thereof; 

(2) File the articles or certificate and the application, if required; 

(3) Issue a certificate of withdrawal; and 

(4) Send to the surviving or resulting entity or its representative the 
certificate of withdrawal, together with the exact or conformed copy of 
the application, if required, affixed thereto. (1991, c. 645, s. 138; 
1999-369, s. 1.9.) 


Effect of Amendments. — Session Laws “of merger” following “articles” throughout, 
1999-369, s. 1.9, effective December 15, 1999, substituted “the Secretary of State” for “he,” 
and applicable to mergers, consolidations, or substituted “surviving or resulting entity” for 
conversions effective on or after that date, re- “foreign corporation” in subdivision (b)(4); and 
wrote subsection (a); in subsection (b), deleted made a minor stylistic change. 


8§ 55-15-22 through 55-15-29: Reserved for future codification pur- 


poses. 


Part 3. Revocation of Certificate of Authority. 


§ 55-15-30. Grounds for revocation. 


(a) The Secretary of State may commence a proceeding under G.S. 55-15-31 
to revoke the certificate of authority of a foreign corporation authorized to 
transact business in this State if: 

(1) The foreign corporation is delinquent in delivering its annual report; 

(2) The foreign corporation does not pay within 60 days after they are due 
any penalties, fees, or other payments due under this Chapter; 

(3) The foreign corporation is without a registered agent or registered 
office in this State for 60 days or more; 

(4) The foreign corporation does not inform the Secretary of State under 
G.S. 55-15-08 or G.S. 55-15-09 that its registered agent or registered 
office has changed, that its registered agent has resigned, or that its 
registered office has been discontinued within 60 days of the change, 
resignation, or discontinuance; 
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(5) An incorporator, director, officer, or agent .of the foreign corporation 


signed a document he knew was false in any material respect with 
intent that the document be delivered to the Secretary of State for 
filing; 


(6) The Secretary of State receives a duly authenticated certificate from 


the secretary of state or other official having custody of corporate 
records in the state or country under whose law the foreign corpora- 
tion is incorporated stating that it has been dissolved or disappeared 


as the result of a merger; 


(7) The corporation is exceeding the authority conferred upon it by this 


Chapter; or 


(8) The corporation knowingly fails or refuses to answer truthfully and 
fully within the time prescribed in this Chapter interrogatories 
propounded by the Secretary of State in accordance with the provi- 


sions of this Chapter. 


(b) Nothing herein shall be deemed to repeal or modify any provision of the 
Revenue Act relating to the suspension of the certificate of authority of foreign 
corporations for failure to comply with the provisions thereof. (1955, c. 1371, s. 
1: 1989, c:' 265, s. 1; 1993, c. 552, s. 18;°1997-475, s.'6.5.) 


OFFICIAL COMMENT 


Section 15.30 authorizes the administrative 
revocation of the certificate of authority of a 
foreign corporation on the grounds specified. 
Administrative revocation is effective only 
upon compliance with the procedure specified 
in section 15.31. A foreign corporation that 
believes the administrative revocation is un- 
warranted may obtain judicial review of the 
secretary of state’s determination pursuant to 
section 15.32. 

If a qualified foreign corporation has dis- 
solved or merged into another corporation, the 
secretary of state may proceed to revoke its 
certificate of authority to transact business 


solely on the basis of a certificate from the 
secretary of state or other official of the state of 
incorporation. Section 15.30(6). This subdivi- 
sion provides a simple and inexpensive method 
to eliminate the names of corporations that are 
no longer in existence from the records of the 
secretary of state, thereby making available the 
corporate names for use by other entities. 

Section 15.30 is patterned after section 14.20, 
relating to the administrative dissolution of 
domestic corporations. See the Official Com- 
ment to section 14.20 for a fuller description of 
the policies underlying section 15.30. 


NORTH CAROLINA COMMENTARY 


Subdivision (a)(7) was added to the Model 
Act’s provisions to bring forward the provisions 
of former G.S. 55-151(a)(7). Subsection (b) was 
added to avoid any conflict with the procedures 


Editor’s Note. — Session Laws 1997-475, s. 
6.12, effective September 4, 1997, provides, in 
part, that the 1997 amendment to this section 
“becomes effective January 1, 1998, and applies 
to tax years ending on or after December 31, 
1997, in the case of corporations required to file 
annual reports with the Secretary of Revenue 
and to fiscal years ending on or after December 
31, 1997, in the case of corporations and limited 


set forth in the Revenue Act relating to suspen- 
sion of the certificate of authority of a foreign 
corporation. 


liability companies required to file annual re- 
ports with the Secretary of State.” 

Effect of Amendments. — The 1997 
amendment rewrote subdivision (a)(1), which 
read “The foreign corporation does not deliver 
its annual report to the Secretary of State 
within 60 days after it is due”. See Editor’s note 
for effective date. 
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§ 55-15-31. Procedure for and effect of revocation. 


(a) If the Secretary of State determines that one or more grounds exist 
under G.S. 55-15-30 for revocation of a certificate of authority, he shall mail to 
the foreign corporation written notice of his determination. 

(b) If the foreign corporation does not correct each ground for revocation or 
demonstrate to the reasonable satisfaction of the Secretary of State that each 
ground determined by the Secretary of State does not exist within 60 days after 
notice is mailed, the Secretary of State may revoke the foreign corporation’s 
certificate of authority by signing a certificate of revocation that recites the 
ground or grounds for revocation and its effective date. The Secretary of State 
shall file the original of the certificate and mail a copy to the foreign 
corporation. 

(c) The authority of a foreign corporation to transact business in this State 
ceases on the date shown on the certificate revoking its certificate of authority. 

(d) The Secretary of State’s revocation of a foreign corporation’s certificate of 
authority appoints the Secretary of State the foreign corporation’s agent for 
service of process in any proceeding based on a cause of action arising in this 
State or arising out of business transacted in this State during the time the 
foreign corporation was authorized to transact business in this State. The 
Secretary of State shall then proceed in accordance with G.S. 55-15-10. 

(e) Revocation of a foreign corporation’s certificate of authority does not 
terminate the authority of the registered agent of the corporation. 

(f) The corporation shall not be granted a new certificate of authority until 
each ground for revocation has been substantially corrected to the reasonable 
satisfaction of the Secretary of State. (1955, c. 1371, s. 1; 1989, c. 265, s. 1; 1989 
(Reg. Sess., 1990), c. 1024, s. 12.24; 1991, c. 645, s. 14.) 


OFFICIAL COMMENT 


The procedure for revocation of a certificate of 
authority in section 15.31 establishes a simple 
method of completing the revocation while at 
the same time ensuring that the foreign corpo- 
ration is advised of the contemplated action 
and has an opportunity to contest it in appro- 
priate situations. In most situations, revocation 
by the secretary of state will not be contested. 

After revocation, the secretary of state is 
appointed the foreign corporation’s agent for 
service of process; upon receipt of service, the 
secretary of state must forward the process to 


the foreign corporation’s principal address, as 
last reflected in his records. Revocation, how- 
ever, does not of itself terminate the authority 
of the foreign corporation’s registered agent, so 
that process served on that agent by a third 
person who was unaware of the revocation may 
be effective. 

Section 15.31 is patterned after section 14.21, 
relating to the administrative dissolution of a 
domestic corporation. See the Official Comment 
to section 14.21 for a fuller statement of the 
policies underlying section 15.31. 


NORTH CAROLINA COMMENTARY 


The Model Act was modified to conform to the 
corresponding provisions in G.S. 55-14-21. 


§ 55-15-32. Appeal from revocation. 


(a) A foreign corporation may appeal the Secretary of State’s revocation of 
its certificate of authority to the Superior Court of Wake County within 30 days 
after the certificate of revocation is mailed to the foreign corporation by the 
Secretary of State. The appeal is commenced by filing a petition with the court 
and with the Secretary of State requesting the court to set aside the revocation. 
The petition shall have attached to it copies of the corporation’s certificate of 
authority and the Secretary of State’s certificate of revocation. The appeal to 
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the superior court shall be determined upon such further evidence, notice and 
opportunity to be heard, if any, as the court may deem appropriate under the 
circumstances. The foreign corporation shall have the burden of establishing 
that it is entitled to have the revocation set aside. 

(b) Upon consideration of the petition and any response made by the 
Secretary of State, the court may, prior to entering final judgment, order the 
Secretary of State to set aside the revocation or may take any other action the 
court considers appropriate. 

(c) The court’s final decision may be appealed as in other civil proceedings. 
(1989, c. 265, s. 1; 1989 (Reg. Sess., 1990), c. 1024, s. 12.25.) 


OFFICIAL COMMENT 


A corporation whose certificate of authority is 
revoked may obtain judicial review of the revo- 
cation decision. In the review proceeding the 
court may summarily order the secretary of 
state to reinstate the corporation or take other 
action it deems appropriate. 

The court with jurisdiction over an appeal 


in the state capital or a court in the county in 
which the corporation’s principal office is lo- 
cated. Moreover, states adopting this section of 
the Model Act should specify who has the bur- 
den of proof on appeal and the standard for 
judicial review. See the Official Comment to 
section 1.26. 


should be specified; it is typically either a court 
NORTH CAROLINA COMMENTARY 


The Model Act was modified to conform to the 
corresponding provisions in G.S. 55-14-22. 


§ 55-15-33. Inapplicability of Administrative Procedure 
Act. 


The Administrative Procedure Act shall not apply to any proceeding or 
appeal provided for in G.S. 55-15-30 through 55-15-32. (1989, c. 265, s. 1.) 


NORTH CAROLINA COMMENTARY 


This section does not appear in the Model 
Act. 


Editor’s Note. — The Administrative Proce- 
dure Act, referred to in this section, is codified 
at Chapter 150B, § 150B-1 et seq. 


ARTICLE 16. 
Records and Reports. 


Part 1. Records. 


§ 55-16-01. Corporate records. 


(a) Acorporation shall keep as permanent records minutes of all meetings of 
its incorporators, shareholders and board of directors, a record of all actions 
taken by the shareholders or board of directors without a meeting, and a record 
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of all actions taken by a committee of the board of directors in place of the 
board of directors on behalf of the corporation. 

(b) A corporation shall maintain appropriate accounting records. 

(c) Acorporation or its agent shall maintain a record of its shareholders, in 
a form that permits preparation of a list of the names and addresses of all 
shareholders, in alphabetical order by class of shares showing the number and 
class of shares held by each. 

(d) A corporation shall maintain its records in written form or in another 
form capable of conversion into written form within a reasonable time. 

ane) A corporation shall keep a copy of the following records at its principal 

office: 


(1) 
(2) 
(3) 


Its articles or restated articles of incorporation and all amendments to 
them currently in effect; 
Its bylaws or restated bylaws and all amendments to them currently 
in effect; 
Resolutions adopted by its board of directors creating one or more 
classes or series of shares, and fixing their relative rights, preferences, 
and limitations, if shares issued pursuant to those resolutions are 
outstanding; 
The minutes of all shareholders’ meetings, and records of all action 
taken by shareholders without a meeting, for the past three years; 
All written communications to shareholders generally within the past 
three years and the financial statements required to be made avail- 
able to the shareholders for the past three years under G.S. 55-16-20; 
(6) A list of the names and business addresses of its current directors and 
officers; and 
(7) Its most recent annual report delivered as required by G.S. 55-16-22. 
(1901, c. 2, ss. 38, 45; Rev., ss. 1180, 1181; C.S., s. 1170; G.S., s. 55-107; 
1955, ¢c. 1371, 8. 1; 1969, c..751,.s..14; 1989, c. 265,08. 1: 1997-475, s. 
6.6.) 


(4) 
(5) 


OFFICIAL COMMENT 


Section 16.01 describes in general terms the 
records every corporation must keep or main- 
tain, the form in which they may be main- 
tained, and, to a limited extent, where the 
records must be kept. 


1. MINUTES AND RELATED DOCUMENTS 


Section 16.01(a) requires a corporation to 
“keep” as permanent records the minutes of 
meetings of its shareholders and board of direc- 
tors, and a record of actions taken by unani- 
mous consent by its shareholders or board of 
directors. In addition, each corporation must 
“keep” a record of all actions taken by a com- 
mittee of the board of directors when acting on 
behalf of the board of directors for the corpora- 
tion; this includes, for example, action taken by 
an executive committee between meetings of 
the board and final action of a special litigation 
committee authorized to act on behalf of the 
board. Section 16.01(a) does not require a 
record of actions taken by a committee when 
the committee is not acting in place of the board 
of directors, e.g., when the committee is dis- 
cussing policy and formulating recommenda- 
tions for action by the board of directors. Also, it 


does not require either minutes or a record of 
committee deliberations under any circum- 
stances. Committee meetings are preserved as 
forums for open and frank discussion and dis- 
cussion of sensitive corporate data without fear 
of recordation or disclosure. 

Section 16.01 also does not address the 
amount of detail that should appear in the 
minutes of meetings of shareholders or the 
board of directors — the content of minutes is 
largely fixed by tradition and no inference 
about their content should be drawn from the 
section’s treatment of the records of committee 
deliberation and action. 


2. SHAREHOLDERS’ LISTS AND ACCOUNTING RECORDS 


Sections 16.01(b) and (c) require the corpora- 
tion to “maintain” appropriate accounting and 
shareholder records. The word “maintain” is 
used to denote current records only and does 
not require the corporation to keep on hand as 
permanent records, data, or information of his- 
torical interest only; the periods for which these 
records, data, or information should be kept is 
not addressed by the Model Act. 


Section 16.01(b) relates to accounting 
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records. The word “appropriate” is used to indi- 
cate that the nature of the financial records to 
be kept is dependent to some extent on the 
nature of the corporation’s business; the phrase 
“adequate records” is used in some state stat- 
utes to convey essentially the same meaning. 
“Appropriate” records are generally records 
that permit financial statements to be prepared 
which fairly present the financial position and 
transactions of the corporation. In some very 
small businesses operating on a cash basis, 
however, “appropriate” accounting records may 
consist only of a check register, vouchers, and 
receipts. 

Section 16.01(c) requires the corporation to 
maintain such records of its shareholders as 
will permit it to compile a list of shareholders 
when required. These records may consist of 
stubs from which certificates have been de- 
tached in the case of corporations with a few 
shareholders or of elaborate electronic data 
retrievable only by modern technology in the 
case of large, publicly held corporations. The 
record may be retained by the corporation or an 
agent, who traditionally is the transfer agent 
but may be another agent. 


3. ForM OF RECORDS 


Section 16.01(d) generally authorizes corpora- 
tions to retain records on microfilm, microfiche, 
computer memory or disc, or any other method 
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that is convenient or appropriate under the 
circumstances. The basic requirement is that 
the method chosen must be capable of reduc- 
tion to written form within a reasonable time. 
In addition, in the case of the record of share- 
holders, the method must permit the develop- 
ment of an alphabetical list of shareholders of 


record as required by section 16.01(c). 


4, KEEPING RECORDS AT PRINCIPAL OFFICE 


Section 16.01(e) requires certain basic records 
to be kept at the principal office of the corpora- 
tion, including minutes of shareholders’ meet- 
ings for the preceding three years and records 
of shareholder action taken without a meeting 
during the same period. This requirement is 
imposed because these records must be avail- 
able for inspection by any shareholder at that 
office. See section 16.02(a). The “principal of- 
fice” of the corporation is defined in section 1.40 
to be the location of the executive offices of the 
corporation and its address must be set forth by 
the corporation in its annual report required by 
section 16.22. The Model Act does not generally 
specify where records other than those de- 
scribed in section 16.01(e) must be kept. They 
may be kept in one or more offices within or 
without the state; indeed, in the case of records 
kept in nonwritten form, it may be impossible 
to determine “where” they are located. 


NORTH CAROLINA COMMENTARY 


This section contains two changes from 
former G.S. 55-37 and 55-37.1. First, the sec- 
tion requires “appropriate” accounting records 
whereas prior law required that they be “cor- 
rect and complete.” Second, subsection (e), 
mandating the retention of certain described 


Editor’s Note. — Session Laws 1997-475, s. 
6.12, effective September 4, 1997, provides, in 
part, that the 1997 amendment to this section 
“becomes effective January 1, 1998, and applies 
to tax years ending on or after December 31, 
1997, in the case of corporations required to file 
annual reports with the Secretary of Revenue 
and to fiscal years ending on or after December 
31, 1997, in the case of corporations and limited 
liability companies required to file annual re- 
ports with the Secretary of State.” 


records at the corporation’s principal office, has 
no counterpart in prior law. Provision was 
made in subsection (a) for retaining records of 
incorporators, and the Model Act was modified 
in subdivision (e)(5) for clarity. 


Effect of Amendments. — The 1997 
amendment substituted “as required by” for “to 
the Secretary of State under” in subdivision 
(e)(7). See Editor’s note for effective date. 

Legal Periodicals. — For article, “The Cre- 
ation of North Carolina’s Limited Liability Cor- 
poration Act,” see 32 Wake Forest L. Rev. 179 
(1997). 


CASE NOTES 


Editor’s Note. — Most of the cases below 
were decided under the Business Corporation 
Act adopted in 1955 or under prior law. 

Separate Books Not Required for Stock- 


holders and Government. — It is not logical 
to conclude that the legislature intended to 
require a corporation to keep two sets of books, 
one for its stockholders, and the other for the 
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government, if it wished to compute its taxes on 
a cash receipt basis. Watson v. Watson Seed 
Farms, Inc., .253,.N.C: 238, 116 S.E.2d 716 
(1961). 

Effect of Chapter on Accepted Methods 
of Accounting. — Where a corporation has 
kept its books for a number of years according 
to an accepted method of accounting, which 
system is sufficient in computing its capital and 
surplus for franchise tax purposes and its in- 
come for income tax on a cash receipt basis, this 
Chapter does not make mandatory the aban- 
donment of such system or adoption of a new 
system of accounting by the corporation. 
Watson v. Watson Seed Farms, Inc., 253 N.C. 
238, 116 S.E.2d 716 (1960). 

The provisions of former § 55-37 con- 
cerning shareholders’ lists are applicable to 
savings and loan associations. White v. Smith, 
256 N.C. 218, 123 S.E.2d 628 (1962); Cooke v. 
Outland, 265 N.C. 601, 144 S.E.2d 835 (1965). 

When Proceedings May Be Proved by 
Parol Testimony. — When it is shown that no 
minutes were made of a particular meeting, or 
that they are incomplete, the proceedings may 
be proved by parol testimony. S & W Realty & 
Bonded Com. Agency v. Duckworth & Shelton, 
Inc., 274 N.C. 248, 162 S.E.2d 486 (1968). 

Mandamus to Require Disclosure of 
Names, Addresses and Holdings of Share- 
holders. — Shareholders in a building and 
loan association were entitled to a writ of 
mandamus, requiring the association and its 
officers to provide them an opportunity to in- 
spect the records of the association to ascertain 
the names, addresses, and number of shares 
held by each shareholder so that they might 
solicit proxies for use at shareholders’ meet- 
ings. White v. Smith, 256 N.C. 218, 123 S.E.2d 
628 (1962). 

Lack of Accountability to Other Share- 
holders. — Generally, a lack of accountability 
to other shareholders would not, by itself, be 
sufficient grounds to pierce the corporate veil, 
as former §§ 55-37 and 55-38 would provide an 
adequate remedy at law to enforce accountabil- 
ity. Dorton v. Dorton, 77 N.C. App. 667, 336 
S.E.2d 415 (1985). 

Use in Evidence of Corporate Computer 
Records. — Former § 55-37.1 was designed to 
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give broad legislative approval to the use in 
evidence of corporate computer records. How- 
ever, in declaring such computer records admis- 
sible in evidence, it did not deal with the special 
problems of reliability created by the use of 
computers. State v. Springer, 283 N.C. 627, 197 
S.E.2d 530 (1973). 

Former § 55-37.1 authorized the admission 
of corporate computer records under appropri- 
ate safeguards deemed sufficient to render 
them trustworthy. But it did not, and was not 
designed to, preclude judicial development of 
workable standards for the admission of com- 
puterized business records generally. State v. 
Springer, 283 N.C. 627, 197 S.E.2d 530 (1978). 

Conditions Under Which Printouts Are 
Admissible. — Printout cards or sheets of 
business records stored on electronic comput- 
ing equipment are admissible in evidence, if 
otherwise relevant and material, if: (1) The 
computerized entries were made in the regular 
course of business, (2) the entries were made at 
or near the time of the transaction involved, 
and (3) a proper foundation for such evidence is 
laid by testimony of a witness who is familiar 
with the computerized records and the methods 
under which they were made so as to satisfy the 
court that the methods, the sources, of informa- 
tion, and the time of preparation render such 
evidence trustworthy. State v. Springer, 283 
N.C. 627, 197 S.E.2d 5380 (1973); State v. 
Stapleton, 29 N.C. App. 363, 224 S.E.2d 204, 
appeal dismissed, 290 N.C. 554, 226 S.E.2d 513 
(1976). 

Computer printout evidence may be re- 
futed to the same extent as business records 
made in books of account. State v. Springer, 283 
N.C. 627, 197 S.E.2d 530 (1973). 

Failure to Lay Foundation for Admis- 
sion. — Computer printout referred to in oral 
testimony is inadmissible where no foundation 
is laid for its admission and the printout itself 
is not offered in evidence. State v. Springer, 283 
N.C, 627, 197 S.E.2d.530 (1973). 

Testimony as to contents of computer 
printout is inadmissible under the best evi- 
dence rule. State v. Springer, 283 N.C. 627, 197 
S.E.2d 530 (1973). 

Stated in Parsons v. Jefferson-Pilot Corp., 
106 N.C. App. 307, 416 S.E.2d 914 (1992). 


§ 55-16-02. Inspection of records by shareholders. 


(a) A qualified shareholder of a corporation is entitled to inspect and copy, 
during regular business hours at the corporation’s principal office, any of the 
records of the corporation described in G.S. 55-16-Ol(e) if he gives the 
corporation written notice of his demand at least five business days before the 
date on which he wishes to inspect and copy. 

(b) A qualified shareholder of a corporation is entitled to inspect and copy, 
during regular business hours at a reasonable location specified by the 
corporation, any of the following records of the corporation if the shareholder 
meets the requirements of subsection (c) and gives the corporation written 
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notice of his demand at least five business days before the date on which he 
wishes to inspect and copy: 

(1) Records of any final action taken with or without a meeting by the 
board of directors, or by a committee of the board of directors while 
acting in place of the board of directors on behalf of the corporation, 
minutes of any meeting of the shareholders and records of action 
taken by the shareholders without a meeting, to the extent not subject 
to inspection under G.S. 55-16-02(a); 

(2) Accounting records of the corporation; and 

(3) The record of shareholders; 

provided that a shareholder of a public corporation shall not be entitled to 
inspect or copy any accounting records of the corporation or any records of the 
corporation with respect to any matter which the corporation determines in 
good faith may, if disclosed, adversely affect the corporation in the conduct of 
its business or may constitute material nonpublic information at the time the 
shareholder’s notice of demand to inspect and copy is received by the corpora- 
tion. 

(c) A qualified shareholder may inspect and copy the records described in 
subsection (b) only if: 

(1) His demand is made in good faith and for a proper purpose; 

(2) He describes with reasonable particularity his purpose and the records 
he desires to inspect; and 

(3) The records are directly connected with his purpose. 

(d) The right of inspection granted by this section may not be abolished or 
limited by a corporation’s articles of incorporation or bylaws. 

(e) This section does not affect: 

(1) The right of a shareholder to inspect records under G.S. 55-7-20 or, if 
the shareholder is in litigation with the corporation, to inspect the 
records to the same extent as any other litigant; 

(2) The power of a court, independently of this Chapter, to compel the 
production of corporate records for examination. 

(f) For purposes of this section, “shareholder” includes a beneficial owner 
whose shares are held in a voting trust or by a nominee on his behalf and 
whose beneficial ownership is certified to the corporation by that voting trust 
or nominee. 

(g) For purposes of this section a “qualified shareholder” of a corporation is 
a person who shall have been a shareholder in the corporation for at least six 
months immediately preceding his demand or who shall be the holder of at 
least five percent (5%) of the corporation’s outstanding shares of any class. 

(h) A qualified shareholder of a corporation that has the power to elect, 
appoint, or designate a majority of the directors of another domestic or foreign 
corporation or of a domestic or foreign nonprofit corporation, shall have the 
inspection rights provided in this section with respect to the records of that 
other corporation. 

(i) Notwithstanding the provisions of this section or any other provisions of 
this Chapter or interpretations thereof to the contrary, a shareholder of a 
public corporation shall have no common law rights to inspect or copy any 
accounting records of the corporation or any other records of the corporation 
that may not be inspected or copied by a shareholder of a public corporation as 
provided in G.S. 55-16-02(b). (1901, c. 2, ss. 38, 45, 49; Rev., ss. 1179-1181; C.S., 
got Lr 7Osc1 17 2G., 38:.004107, 50-109; 1955; ce. IS Al ret 19G5..c. G09; 1975. 
c. 469, s. 11; 1989, c. 265, s. 1; 1989 (Reg. Sess., 1990), c. 1024, s. 12.26; 1993, 
CEOOe vente 
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OFFICIAL COMMENT 


1. Section 16.02(a) 


Section 16.02(a) provides that every share- 
holder is entitled to examine upon written 
request at the principal office of the corporation 
all documents described in section 16.01(e). 
These documents all deal with the sharehold- 
er’s interest as such in the corporation. While 
some of these documents may also be a matter 
of public record in the office of secretary of 
state, a shareholder should not be compelled to 
go to a public office that may be physically 
distant to examine the basic documents relat- 
ing to the corporation of which he is a share- 
holder. 


2. SecTION 16.02(b) 


Section 16.02(b) grants a shareholder who 
meets the requirements of section 16.02(c) the 
right to inspect three classes of corporate 
records: 

(1) Excerpts from minutes of meetings of the 
board of directors, records of action of com- 
mittees of the board of directors when acting 
in place of the board on behalf of the corpo- 
ration, and minutes of meetings of sharehold- 
ers (to the extent they do not fall within 
section 16.02(a)). The corporation is required 
to make available only relevant excerpts of 
minutes and need not make available min- 
utes of entire meetings merely because a 
portion of the minutes is directly connected 
with the shareholder’s purpose. 

(2) The accounting records of the corporation. 
The Act does not attempt to define what 
accounting records must be kept. See the 
Official Comment to section 16.01. 

(3) The record of shareholders, subject to sec- 
tion 16.03(d). If a shareholder makes his 
demand in good faith and with a proper 
purpose under section 16.02(c), he is entitled 
to inspect the shareholders’ list under section 
16.02(b) without regard to the size or value of 
his holding. This right is independent of the 
right to inspect a shareholders’ list immedi- 
ately before a meeting under section 7.20. 
See section 16.02(e). 


3. SEcTION 16.02(c) 


Section 16.02(c) follows earlier versions of the 
Model Act and permits inspection of the records 
described in section 16.02(b) by a shareholder 
only if his demand is made in good faith and for 
a “proper purpose.” A “proper purpose” means a 
purpose that is reasonably relevant to the de- 
manding shareholder’s interest as a share- 
holder. Some statutes do not use the phrase 
“proper purpose;” the Model Act continues to 
use it because it is traditional and well-under- 


stood language defining the scope of the share- 
holder’s right of inspection and its use ensures 
that the very substantial case law that has 
developed under it will continue to be applica- 
ble under the revised Act. 

As a practical matter, a shareholder who 
alleges a purpose in general terms, such as a 
desire to determine the value of his shares, to 
communicate with fellow shareholders, or to 
determine whether improper transactions have 
occurred, has been held to allege a “proper 
purpose.” Section 16.02(c) thus attempts to re- 
quire more meaningful statements of purpose, 
if feasible, by requiring that a shareholder 
designate “with reasonable particularity” his 
purpose and the records he desires to inspect; 
the records demanded must also be “directly 
connected” with that purpose. If disputed by 
the corporation, the “connection” of the records 
to the shareholder’s purpose may be deter- 
mined by a court’s in camera examination of the 
records. 


4. Sections 16.02(d) and (e) 


Section 16.02(d) states that the inspection 
rights granted by this chapter are inherent 
rights of shareholders and may not be abol- 
ished or limited by the articles of incorporation 
or bylaws; the subsection is based on CAL. 
CORP. CODE ANN. § 1600(d) (West 1977). No 
inference of any kind should be drawn from this 
subsection as to whether other, unrelated sec- 
tions of the Model Act may be modified by 
provisions in the articles of incorporation or 
bylaws. 

Section 16.02(e) provides that the right of 
inspection granted by section 16.02 is an inde- 
pendent right of inspection that is not a substi- 
tute for or in derogation of rights of inspection 
that may exist (1) under section 7.20, to inspect 
the shareholders’ list following the establish- 
ment of a record date for a meeting; (2) as part 
of a right of discovery that exists in connection 
with litigation; and (3) as a “common law” right 
of inspection, if any is found to exist by a court, 
to examine corporate records. Section 16.02(e) 
simply preserves whatever independent right 
of inspection exists under these sources and 
does not create or recognize any rights, either 
expressly or by implication. 


5. Section 16.02(f) 


Section 16.02(f) extends the inspection rights 
provided by section 16.02 to beneficial owners 
of shares held by a nominee or in a voting trust. 
It was added as a technical correction to the 
Revised Model Business Corporation Act in 
1986. 
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This section differs from prior law in a num- 
ber of respects: 

(i) The absolute right of inspection in subsec- 
tion (a) extends to all of the records described in 
G.S. 55-16-01(e), whereas prior law extended 
such right only to the annual financial state- 
ment of shareholders (former G.S. 55-37(a)(4)) 
and the record of shareholders (former G.S. 
55-64(a)). 

(ii) Subsection (e) of this section merely pre- 
serves any common law inspection right that 
may exist, whereas former G.S. 55-38(f) created 
a specific right to seek judicially mandated 
inspection rights in addition to the absolute 
statutory right. 

(iii) This section does not bring forward the 
express authorization in former G.S. 55-38(g) 
for the court to order a corporation to bring 
records into the state. 

(iv) This section does not make it a misde- 
meanor to misuse information obtained under 
it, as did former G.S. 55-38(e). 


The section also contains several modifications 
of the Model Act provisions: 

(i) Subsection (b) of this section further re- 
stricts the inspection rights of shareholders of 
public corporations in a manner not found in 
the Model Act, by protecting from inspection 
the accounting records of such corporations and 
any other records the disclosure of which the 
corporation determines in good faith would 
constitute material nonpublic information. 

(ii) Subsection (f) was modified to require 
that beneficial owners who wish to exercise 
inspection rights must have their ownership 
certified to the corporation by the record holder. 

(iii) The inspection rights created by the sec- 
tion are limited to “qualified” shareholders as 
defined in subsection (g), a limitation not found 
in the Model Act. The concept of “qualified 
shareholder” is brought forward, with slight 
modifications, from former G.S. 55-38(a). 


CASE NOTES 


Editor’s Note. — Most of the cases below 
were decided under the Business Corporation 
Act adopted in 1955 or under prior law. 

Considerations. — To determine whether a 
shareholder’s demand to inspect corporate 
records meets the requirements of subsection 
(c) of this section, the trial court must focus 
upon the demand itself, not upon the share- 
holder’s subsequent pleadings or motions filed 
in an attempt to compel inspection under G.S. 
§ 55-16-04(b). Parsons v. Jefferson-Pilot Corp., 
106 N.C. App. 307, 416 S.E.2d 914 (1992), aff’d 
in part and rev'd in part, 333 N.C. 420, 426 
S.E.2d 685 (1993). 

A beneficial owner of shares is a “share- 
holder” within the meaning of subdivision 
(b)(3) when the corporation has obtained a 
NOBO (non-objecting beneficial owners) list 
pursuant to 17 C.FR. § 240.14b-1(c) listing 
that owner, or when there is a nominee certifi- 
cate regarding that owner on file with the 
corporation. Parsons v. Jefferson-Pilot Corp., 
106 N.C. App. 307, 416 S.E.2d 914 (1992), aff’d 
in part and rev’d in part, 333 N.C. 420, 426 
S.E.2d 685 (1993). 

Non-objecting beneficial owners who 
had not filed nominee certificates were 
not “shareholders” within the meaning of 
subdivision (b)(3) of this section, and corpora- 
tion did not have an obligation to obtain and 
make available to shareholder a list of their 
names. Parsons v. Jefferson-Pilot Corp., 106 
N.C. App. 307, 416 S.E.2d 914 (1992), aff’d in 
part and rev'd in part, 333 N.C. 420, 426 S.E.2d 
685 (1993). 


Common-Law Right of Shareholder to 
Inspect Records. — At common law stock- 
holders in private corporations have the right 
to make reasonable inspection of a corpora- 
tion’s books to assure themselves of efficient 
management. White v. Smith, 256 N.C. 218, 
123 S.E.2d 628 (1962). 

Right Was Not Abridged but Enlarged by 
Statute. — The right of a shareholder to know 
his associates and the extent of their holdings 
was not abridged but enlarged by statute. 
White v. Smith, 256 N.C. 218, 123 S.E.2d 628 
(1962). 

Right to Information Is Unqualified. — 
Former § 55-37 contained no qualifying lan- 
guage. The language was absolute: the corpo- 
ration “shall” mail or otherwise deliver a copy of 
its statement of assets and liabilities to “any” 
shareholder upon his written request therefor. 
The motive of the requesting shareholder was 
irrelevant. Morgan v. McLeod, 40 N.C. App. 
467, 253 S.E.2d 339, cert. denied, 297 N.C. 611, 
257 S.E.2d 436 (1979). 

Stockholders Have Right to Inspect 
Books. — Since the stockholders are, in a 
sense, the beneficial owners of the corporate 
assets, and thus the persons primarily inter- 
ested in seeing that the concern is efficiently 
and profitably managed, they are entitled to 
inspect the books and records in order to inves- 
tigate the conduct of the management, deter- 
mine the financial condition of the corporation, 
and generally take an account of the steward- 
ship of the officers and directors, at least where 
there are circumstances justifying some suspi- 
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cion of mismanagement. Cooke v. Outland, 265 
N.C. 601, 144 S.E.2d 835 (1965). 

The mere possibility that a shareholder 
may abuse his right to gain access to cor- 
porate information will not be held to 
justify denial of a legal right, if such right 
exists in the shareholder. Carter v. Wilson 
Constr. Co., 83 N.C. App. 61, 348 S.E.2d 830 
(1986). 

But Fishing Expedition Is Not Autho- 
rized. — Former § 55-38 did not give a stock- 
holder an absolute right of inspection and ex- 
amination for a mere fishing expedition, or for a 
purpose not germane to the protection of his 
economic interest as a shareholder in the cor- 
poration. Cooke v. Outland, 265 N.C. 601, 144 
S.E.2d 835 (1965); Carter v. Wilson Constr. Co., 
83 N.C. App. 61, 348 S.E.2d 830 (1986). 

Proper Purpose. — Where shareholder de- 
manded to inspect corporate records to deter- 
mine “any possible mismanagement of the 
Company or any possible misappropriation, 
misapplication or improper use of any property 
or asset of the Company,” shareholder’s stated 
purpose was proper under subdivision (c)(1) of 
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this section. Parsons v. Jefferson-Pilot Corp., 
106 N.C. App. 307, 416 S.E.2d 914 (1992), aff’d 
in part and revd in part, 333 N.C. 420, 426 
S.E.2d 685 (1993). 

“Proper” Motive Required for Actual 
Visit. — Under former § 55-38(b), the request- 
ing shareholders had to have a “proper pur- 
pose” in wanting information. For a share- 
holder to have the right to actually visit a 
corporation’s office and possibly disrupt its nor- 
mal operation by inspecting voluminous books 
and records of account, the legislature correctly 
decided that his motives must be “proper.” 
Morgan v. McLeod, 40 N.C. App. 467, 253 
S.E.2d 339, cert. denied, 297 N.C. 611, 257 
S.E.2d 436 (1979); Carter v. Wilson Constr. Co., 
83 N.C. App. 61, 348 S.E.2d 830 (1986). 

Burden of Proving Improper Purpose. — 
The burden of proof rests upon the defendants, 
if they wish to defeat the shareholder’s de- 
mand, to allege and show by facts, if they can, 
that the shareholder is motivated by some 
improper purpose. Carter v. Wilson Constr. Co., 
83 N.C. App. 61, 348 S.E.2d 830 (1986). 


§ 55-16-03. Scope of inspection right. 


(a) Ashareholder’s agent or attorney has the same inspection and copying 
rights as the shareholder he represents. 

(b) The right to copy records under G.S. 55-16-02 includes, if reasonable, the 
right to receive copies made by photographic, xerographic, or other means. 

(c) The corporation may impose a reasonable charge, covering the costs of 
labor and material, for producing for inspection or copying any records 
provided to the shareholder. The charge may not exceed the estimated cost of 
production or reproduction of the records. 

(d) The corporation may comply with a shareholder’s demand to inspect the 
record of shareholders under G.S. 55-16-02(b)(3) by providing him with a list of 
its shareholders that was compiled no earlier than the date of the sharehold- 
er’s demand. (1901, c. 2, s. 49; Rev., s. 1179; C.S., s. 1172; G.S., s. 55-109; 1955, 
c. 1871, s. 1; 1965, c. 609; 1978, c. 469, s. 11; 1989, c. 265, s. 1.) 


OFFICIAL COMMENT 


The right of inspection set forth in section 16.02 
includes the general right to copy the docu- 
ments inspected. Section 16.03 follows prece- 
dent established under earlier statutes and 
extends the right of inspection to an agent or 
attorney of a shareholder as well as the share- 
holder himself. Further, the section now recog- 
nizes that a right to copy means more than a 
right to copy by longhand and extends to the 
right to receive, if reasonable, copies made by 
the modern technology of copying machines 
with the cost of reproduction being paid by the 
shareholder. 

Many corporations make available to share- 
holders without charge some or all of the basic 
documents described in section 16.01(e). Sec- 
tion 16.03(c) authorizes the corporation to 


charge a reasonable fee based on reproduction 
costs (including labor and materials) for provid- 
ing a copy of any document. 

Section 16.03(d) is designed to give the cor- 
poration the option of providing a reasonably 
current list of its shareholders instead of grant- 
ing the right of inspection; a “reasonably cur- 
rent” list is defined in section 16.03(d) as one 
compiled no earlier than the date of the written 
demand, which under section 16.02(b) must 
provide at least five days’ notice. 

The phrase “estimated cost of production or 
reproduction of the records” in section 16.03(c) 
refers to the cost of assembling information and 
data to meet a demand as well as the cost of 
reproducing documents that are already in ex- 
istence. 
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Former G.S. 55-38 contained no express 
counterpart to subsections (b), (c) and (d) of this 


Subsection 16.03 (c) of the Model Act was 
modified for clarity. 


section. 


§ 55-16-04. Court-ordered inspection. 


(a) If a corporation does not allow a shareholder who complies with G.S. 
55-16-02(a) to inspect and copy any records required by that subsection to be 
available for inspection, the superior court of the county where the corpora- 
tion’s principal office (or, if none in this State, its registered office) is located 
may, upon application of the shareholder, summarily order inspection and 
copying of the records demanded at the corporation’s expense. 

(b) If a corporation does not within a reasonable time allow a shareholder to 
inspect and copy any other record, the shareholder who complies with G.S. 
55-16-02(b) and (c) may apply to the superior court in the county where the 
corporation’s principal office (or, if none in this State, its registered office) is 
located for an order to permit inspection and copying of the records demanded. 
mes court shall dispose of an application under this subsection on an expedited 

asis. 

(c) If the court orders inspection and copying of the records demanded, it 
shall also order the corporation to pay the shareholder’s costs (including 
reasonable attorneys’ fees) incurred to obtain the order unless the corporation 
proves that it refused inspection in good faith because it had a reasonable basis 
for doubt about the right of the shareholder to inspect the records demanded. 

(d) If the court orders inspection and copying of the records demanded, it 
may impose reasonable restrictions on the use or distribution of the records by 
the demanding shareholder. (1901, c. 2, s. 49; Rev., s. 1179; C.S., s. 1172; G.S., 
s, 55-109; 1955, c. 1871, s. 1; 1965, c: 609; 1973, c. 469, s. 11; 1989, c: 265, s. 1.) 


OFFICIAL COMMENT 


Section 16.04 provides a judicial remedy if a 
corporation refuses to grant the right of inspec- 
tion provided by section 16.02. 

If the right of inspection under section 
16.02(a) is invoked and the corporation refuses 
to grant inspection, the shareholder may seek a 
summary order compelling inspection. A sum- 
mary order is appropriate since the right of 
inspection under this subsection is either auto- 
matic or subject only to a determination that 
the person is in fact a shareholder of the corpo- 
ration. By contrast, if inspection is demanded 
under section 16.02(b), the shareholder’s good 
faith and purpose may be in issue; in this 
situation section 16.04(b) directs the court to 
handle the proceeding “on an expedited basis.” 
The purpose of this phrase is to discourage 
dilatory tactics to avoid or delay inspection 
without requiring the court to resolve these 
issues on a summary basis. This language does 
not mandate any specific procedure by which 
these issues are to be resolved. 

If a court enters a summary order directing 
inspection under section 16.02(a), the cost of 
reproducing the records, if any, is placed on the 
corporation. Section 16.04 does not address 


who should bear the cost of reproducing other 
records ordered by the court; this is a matter for 
the courts to decide in light of the policy of the 
Model Act that costs of reproduction are gener- 
ally the responsibility of the requesting share- 
holder and should be assessed against him. 
The principal sanction against unreasonable 
delay or refusal to grant inspection is provided 
by section 16.04(c), which imposes on the cor- 
poration the plaintiff’s costs, including attor- 
neys’ fees, unless the corporation can establish 
that it acted reasonably. The corporation may 
avoid these costs by showing that the corpora- 
tion refused inspection in good faith because it 
had a reasonable basis for doubt about the right 
of the shareholder to inspect the records de- 
manded. This normally will involve reasonable 
doubt whether the shareholder had the neces- 
sary good faith and proper purpose or whether 
the records demanded are directly connected to 
the shareholder’s purpose. The phrase “in good 
faith because it had a reasonable basis for 
doubt” establishes a partially objective stan- 
dard, in that the corporation must be able to 
point to some objective basis for its doubt that 
the shareholder was acting in good faith or had 


1791 


§55-16-05 


a purpose that was proper. For example, a 
corporation may point to earlier conduct of the 
shareholder involving improper use of informa- 
tion obtained from the corporation in the past 
as indicating that reasonable doubt existed as 
to his present purpose. A corporation may not 
avoid the imposition of costs under this section 
merely by showing it had no information one 
way or the other about the issues in contro- 
versy. 

Earlier versions of the Model Act and the 
statutes of many states imposed a penalty upon 
the corporation or its officers for refusal to 
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permit inspection of books and records by 
shareholders who (1) had been shareholders for 
at least six months or (2) owned five percent or 
more of the outstanding shares. This provision 
has been omitted. A penalty unrelated to the 
costs of securing inspection was arbitrary and, 
as a result, was seldom actually enforced; fur- 
ther, a qualification based on the size or dura- 
tion of the shareholder’s holding unrelated to 
his actual purpose was subject to the criticism 
that it constituted unreasonable discrimination 
against small shareholders. 


NORTH CAROLINA COMMENTARY 


The sanction for wrongfully withholding 
records under this section is the payment of the 
costs and attorneys’ fees of the shareholder, 


whereas former G.S. 55-38 permitted the court 
to impose a fine not exceeding $500. 


CASE NOTES 


Editor’s Note. — The cases below were de- 
cided under the Business Corporation Act 
adopted in 1955 or under prior law. 

Mandamus. — Under former § 55-38, the 
writ of mandamus would not be granted for 
speculative purposes, or to gratify idle curios- 
ity, or to aid a blackmailer, but it could not be 
denied to the stockholder who sought informa- 
tion for legitimate purposes. Cooke v. Outland, 
265 N.C. 601, 144 S.E.2d 835 (1965). 

Banking Corporations. — As to applicabil- 
ity of former § 55-38, relating to examination 


and production of books, records and informa- 
tion, to banking corporations, see § 55-16-02. 
Cooke v. Outland, 265 N.C. 601, 144 S.E.2d 835 
(1965). 

Lack of Accountability to Other Share- 
holders. — Generally, a lack of accountability 
to other shareholders would not, by itself, be 
sufficient grounds to pierce the corporate veil, 
as former §§ 55-37 and 55-38 provided an ad- 
equate remedy at law to enforce accountability. 
Dorton v. Dorton, 77 N.C. App. 667, 336 S.E.2d 
415 (1985). 


§§ 55-16-05 through 55-16-19: Reserved for future codification pur- 
poses. 


Part 2. Reports. 


§ 55-16-20. Financial statements for shareholders. 


(a) A corporation shall make available to its shareholders annual financial 
statements, which may be consolidated or combined statements of the corpo- 
ration and one or more of its subsidiaries, as appropriate, that include a 
balance sheet as of the end of the fiscal year, an income statement for that year, 
and a statement of cash flows for the year unless that information appears 
elsewhere in the financial statements. If financial statements are prepared for 
the corporation on the basis of generally accepted accounting principles, the 
annual financial statements must also be prepared on that basis. 

(b) If the annual financial statements are reported upon by a public 
accountant, his report must accompany them. If not, the statements must be 
accompanied by a statement of the president or the person responsible for the 
corporation’s accounting records: 

(1) Stating his reasonable belief whether the statements were prepared 
on the basis of generally accepted accounting principles and, if not, 
describing the basis of preparation; and 
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(2) Describing any respects in which the statements were not prepared on 
a basis of accounting consistent with the statements prepared for the 
preceding year. 

(c) A corporation shall mail the annual financial statements, or a written 
notice of their availability, to each shareholder within 120 days after the close 
of each fiscal year; provided that the failure of the corporation to comply with 
this requirement shall not constitute the basis for any claim of damages by any 
shareholder unless such failure was in bad faith. Thereafter, on written 
request from a shareholder who was not mailed the statements, the corpora- 
tion shall mail him the latest financial statements. (1901, c. 2, ss. 38, 45, 49; 
Rev., ss. 1179-1181; C.S., ss. 1170, 1172; G.S., ss. 55-107, 55-109; 1955, c. 1371, 
8.151965, c. 609; 1973, c. 469, s. 11; 1989, c. 265,'s. 1.) 


OFFICIAL COMMENT 


The requirement that a corporation regularly 
submit some financial information to share- 
holders is appropriate considering the relation- 
ship between corporate management and the 
shareholders as the ultimate owners of the 
enterprise. This requirement was first added as 
an amendment in 1979 to the 1969 Model Act. 

Section 16.20 has its principal impact on 
small, closely held corporations, since enter- 
prises whose securities are registered under 
federal statutes are required to supply audited 
financial statements to shareholders. The secu- 
rities of the vast majority of corporations in the 
United States are not registered under federal 
law. It is these corporations that section 16.20 
principally affects. 

Section 16.20 requires every corporation to 
prepare and submit to shareholders annual 
financial statements consisting of a balance 
sheet as of the end of the fiscal year, an income 
statement for the year, and a statement of 
changes in shareholders’ equity for the year. 
The last statement may be omitted if the data 
that normally appears in that statement ap- 
pears in the other financial statements or in the 
notes thereto. Consolidated statements of the 
corporation and any subsidiary, or subsidiaries, 
or combined statements for corporations under 
common control, may be used. But section 
16.20 does not require financial statements to 
be prepared on the basis of generally accepted 
accounting principles (“GAAP”). Many small 
corporations have never prepared financial 
statements on the basis of GAAP. “Cash basis” 
financial statements (often used in preparing 
the tax returns of small corporations) do not 
comply with GAAP. Even closely held corpora- 
tions that keep accrual basis records, and file 
their federal income tax returns on that basis, 
frequently do not make the adjustments that 
may be required to present their financial 
statements on a GAAP basis. In light of these 
considerations, it would be too burdensome on 
some small and closely held corporations to 
require GAAP statements. If a corporation does 
prepare financial statements on a GAAP basis 


for any purpose for the particular year, how- 
ever, it must send those statements to the 
shareholders as provided by the last sentence of 
section 16.20(a). 

Section 16.20(b) requires an accompanying 
report or statement in one of two forms: (1) if 
the financial statements have been reported 
upon by a public accountant, his report must be 
furnished; or (2) in other cases, a statement of 
the president or the person responsible for the 
corporation’s accounting records must be fur- 
nished (i) stating his reasonable belief as to 
whether the financial statements were pre- 
pared on the basis of generally accepted ac- 
counting principles, and, if not, describing the 
basis on which they were prepared, and (ii) 
describing any respects in which the financial 
statements were not prepared on a basis of 
accounting consistent with those prepared for 
the previous year. 

Section 16.20 refers to a “public accountant.” 
The same terminology is used in section 8.30 
(standards of conduct for directors) of the Model 
Act. In various states different terms are em- 
ployed to identify those persons who are per- 
mitted under the state licensing requirements 
to act as professional accountants. Phrases like 
“independent public accountant,” “certified 
public accountant,” “public accountant,” and 
others may be used. In adopting the term 
“public accountant,” the Model Act uses the 
words in a general sense to refer to any class or 
classes of persons who, under the applicable 
requirements of a particular jurisdiction, are 
professionally entitled to practice accountancy. 

In requiring a statement by the president or 
person responsible for the corporation’s finan- 
cial affairs, it is recognized that in many cases 
this person will not be a professionally trained 
accountant and that he should not be held to 
the standard required of a professional. To 
emphasize this difference, section 16.20 re- 
quires a “statement” (rather than a “report” or 
“certificate”) and calls for the person to express 
his “reasonable belief” (rather than “opinion”) 
about whether or not the statements are pre- 
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pared on the basis of GAAP or, if not, to 
describe the basis of presentation and any 
inconsistencies in the basis of the presentation 
as compared with the previous year. He is not 
required to describe any inconsistencies be- 
tween the basis of presentation and GAAP. If 
the statements are not prepared on a GAAP 
basis, the description would normally follow 
guidelines of the accounting profession as to the 
reporting format considered appropriate for a 
presentation which departs from GAAP. (See, 
e.g., “Statement on Auditing Standards No. 14” 
of the American Institute of Certified Public 
Accountants.) For example, the description 
might state, with respect to a cash basis state- 
ment of receipts and disbursements, that the 
statement was prepared on that basis and that 
it presents the cash receipts and disbursements 
of the entity for the period but does not purport 
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to present the results of operations on the 
accrual basis of accounting. 

Section 16.20(c) specifies that annual finan- 
cial statements are to be mailed to each share- 
holder within 120 days after the close of each 
fiscal year, further emphasizing that the state- 
ments required to be delivered are annual 
statements and not interim statements. In ad- 
dition, if a shareholder was not mailed the 
corporation’s latest annual financial state- 
ments, he may obtain them on written request. 
See also section 16.01(e)(5). 

Failure to comply with the requirements of 
section 16.20 does not adversely affect the ex- 
istence or good standing of the corporation. 
Rather, failure to comply gives an aggrieved 
shareholder rights to compel compliance or to 
obtain damages, if they can be established, 
under general principles of law. 


NORTH CAROLINA COMMENTARY 


The financial statements required by this 
section are more extensive than those required 
by former G.S. 55-37(a)(4). Also, prior law did 
not require that the financial statements, or 
written notice of their availability, be mailed 
annually to shareholders. 

This section differs from the Model Act in 
several respects. Subsection (a) was modified to 
refer to a “statement of cash flows” instead of a 


“statement of changes in shareholders’ equity,” 
in accordance with the provisions of FASB-95. 
Subsection (c) was modified to permit the cor- 
poration to mail either the annual financial 
statements “or a written notice of their avail- 
ability” and to provide that in the absence of 
bad faith mere failure to comply with this 
section will not expose the directors to personal 
liability. 


CASE NOTES 


Cited in McClerin v. R-M Indus., Inc., 118 
N.C. App. 640, 456 S.E.2d 352 (1995). 


§ 55-16-21. Other reports to shareholders. 


(a) If a corporation other than a public corporation indemnifies or advances 
expenses to a director under G.S. 55-8-51, 55-8-52, 55-8-53, 55-8-54, or 55-8-57 
in connection with a proceeding by or in the right of the corporation, the 
corporation shall report the indemnification or advance in writing to the 
shareholders with or before the notice of the next shareholders’ meeting. 

(b) If a corporation other than a public corporation issues or authorizes the 
issuance of shares for promissory notes or for promises to render services in the 
future, other than in a transaction or pursuant to a plan previously approved 
by a majority of the shares entitled to vote thereon, the corporation shall report 
in writing to the shareholders the number of shares authorized or issued, and 
the consideration received by the corporation, with or before the notice of the 
next shareholders’ meeting. (1989, c. 265, s. 1.) 


OFFICIAL COMMENT 


(1) decisions to grant indemnification under 
chapter 8E; 

(2) decisions to issue shares to persons for 
promissory notes or for promises for future 


Section 16.21 requires two types of financial 
transactions to be reported to the shareholders 
with or before the notice of the next meeting of 
shareholders: 
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services under section 6.21. 

These types of transactions are likely to be 
viewed as sensitive by shareholders. The con- 
clusion that shareholders should be notified of 
these transactions was reached as part of the 
substantive decisions authorizing and regulat- 
ing these transactions in chapters 6 and 8E. 
They are codified in section 16.21, rather than 
in the substantive chapters, because they deal 
with reports to shareholders. 


1. INDEMNIFICATION 


Section 16.21(a) requires reporting to share- 
holders of payments made to directors or offic- 
ers either for indemnification under sections 
8.51, 8.52, and 8.54 or for advances for ex- 
penses under section 8.53. Some academic crit- 
icism of earlier versions of the Model Act 
pointed out the possible evil of secret payments 
of indemnification which may or may not be 
consistent with the standards set forth in the 
Act. In addition, the use of corporate funds for 
this purpose is a legitimate matter of interest to 
shareholders. 

Section 16.21(a) requires the report to be 
made no later than the time notice is given for 
the next meeting of shareholders. Disclosure is 
required only of payments made in connection 
with suits by or in the name of the corporation; 
payments and advances arising out of third- 
party suits are not required to be reported, 
although proxy rules may require reporting 
and corporations, of course, may choose to re- 


ART. 16. RECORDS AND REPORTS 


§55-16-22 


port even if not legally required to do so. This 
subsection does not require reporting of indem- 
nification payments or advances to any individ- 
ual who is not a director. The required report- 
ing covers payments and advances to directors 
in derivative suits made not only under chapter 
8E but also pursuant to a charter, bylaw, or 
other provision. 


2. SHARES ISSUED FOR FUTURE SERVICES OR PROMISSORY 
NOTES 


Section 16.21(b) requires reporting to share- 
holders of transactions in which the corpora- 
tion issues shares for promissory notes or prom- 
ises for future services. These transactions may 
involve dilution of the interests of shareholders 
and it was therefore concluded that disclosure 
of these transactions to the shareholders was 
appropriate as part of the decision (reflected in 
chapter 6) to broaden the permissible consider- 
ation for shares. 

Disclosure is required only if the consider- 
ation for the issuance of shares consists in 
whole or in part of promissory notes or prom- 
ises of future services; if the consideration 
consists solely of tangible or intangible prop- 
erty or benefits, or of services already per- 
formed, the transactions need not be reported. 
Proxy rules, however, may require reporting 
these transactions in some circumstances and 
corporations may choose to report them even 
though not legally required to do so. 


NORTH CAROLINA COMMENTARY 


This section has no counterpart in prior law. 
The section modifies the Model Act by exempt- 
ing “public corporations” (i.e., those required to 
file reports under Section 12 of the Securities 
Exchange Act of 1934), because they are subject 
to comprehensive federal disclosure require- 
ments which include indemnification arrange- 


§ 55-16-22. Annual report. 


ments and material loans or similar transac- 
tions with executive officers, directors and five 
percent shareholders. G.S. 55-8-57 was added 
to the Model Act’s list in subsection (a), and an 
exemption was added in subsection (b) for 
transactions or plans previously approved by 
the shareholders. 


(a) Except as provided in subsections (al) and (a2) of this section, each 
domestic corporation and each foreign corporation authorized to transact 
business in this State shall deliver an annual report to the Secretary of 


Revenue. 


(al) Each insurance company subject to the provisions of Chapter 58 of the 
General Statutes shall deliver an annual report to the Secretary of State. 
(a2) A domestic corporation governed by Chapter 55B of the General 


Statutes is exempt from this section. 


(a3) The annual report required by this section shall be in a form jointly 
prescribed by the Secretary of Revenue and the Secretary of State. The 
Secretary of Revenue shall provide the form needed to file an annual report. 
The annual report shall set forth all of the following: 

(1) The name of the corporation and the state or country under whose law 


it is incorporated. 
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(2) The street address, and the mailing address if different from the street 
address, of the registered office, the county in which its registered 
office is located, and the name of its registered agent at that office in 
this State, and a statement of any change of such registered office or 
registered agent, or both. 

(3) The address and telephone number of its principal office. 

(4) The names, titles, and business addresses of its principal officers. 

(4a) Repealed by Session Laws 1997-475, s. 6.1, effective January 1, 1998. 

(5) A brief description of the nature of its business. 

If the information contained in the most recently filed annual report has not 
changed, a certification to that effect may be made instead of setting forth the 
information required by subdivisions (2) through (5) of this subsection. 

(b) Information in the annual report must be current as of the date the 
annual report is executed on behalf of the corporation. 

(c) An annual report required to be delivered to the Secretary of Revenue is 
due by the due date for filing the corporation’s income and franchise tax 
returns. An extension of time to file a return is an extension of time to file an 
annual report. An annual report required to be delivered to the Secretary of 
State is due by the fifteenth day of the third month following the close of the 
corporation’s fiscal year. 

(d) If an annual report does not contain the information required by this 
section, the Secretary of State shall promptly notify the reporting domestic or 
foreign corporation in writing and return the report to it for correction. If the 
report is corrected to contain the information required by this section and 
delivered to the Secretary of State within 30 days after the effective date of 
notice, it is deemed to be timely filed. 

(e) Amendments to any previously filed annual report may be filed with the 
Secretary of State at any time for the purpose of correcting, updating, or 
augmenting the information contained in the annual report. 

(f) Expired. 

(g) When a statement of change of registered office or registered agent is 
filed in the annual report, the change shall become effective when the 
statement is received by the Secretary of State. 

(h) If the Secretary of State does not receive an annual report within 120 
days of the date the return is due, the Secretary of State may presume that the 
annual report is delinquent. This presumption may be rebutted by receipt of 
the annual report from the Secretary of Revenue or by evidence of delivery 
presented by the filing corporation. (1989, c. 265, s. 1; 1989 (Reg. Sess., 1990), 
c. 1066, s. 32(a); 1993, c. 218, s. 2; 1997-475, s. 6.1.) 


OFFICIAL COMMENT 


The requirement relating to the annual report 
that each corporation must submit to the sec- 
retary of state has been modified in section 
16.22 in an effort to make it a limited informa- 
tion document for use by the secretary of state, 
members of the general public, and sharehold- 
ers. The purpose of the annual report is to show 
the location of the principal office of the corpo- 
ration, the names and business addresses of its 
directors and principal officers, the general 
nature of the corporation’s business, and its 
capital structure. It permits members of the 
general public to ascertain the identity of the 
corporation and communicate directly with it. 
It also establishes the alternative to the regis- 
tered office for service of process and related 


matters. The “principal office” of the corpora- 
tion is defined as the location of its executive 
office in section 1.40. 

The reference to “principal officers” in section 
16.22(a)(4) is intended to simplify reporting 
requirements of corporations with very large 
numbers of employees who have some manage- 
rial responsibility and who, for business rea- 
sons, are designated as officers. The “principal 
officers” of a corporation include at least the 
chairman of the board of directors, the chief 
executive officer, and the officers performing 
the traditional functions performed by the cor- 
porate secretary and treasurer, no matter what 
their designation. 

The annual report is required of both domes- 


1196 


§55-16-22.1 


tic corporations and foreign corporations qual- 
ified to transact business in the state. The 
failure to file the annual report, like the failure 
to satisfy other mandatory requirements of the 


ART. 17. TRANSITION & CURATIVE PROVISIONS 
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Act, is a ground for administrative dissolution 
or revocation of the certificate of authority to 
transact business. 


NORTH CAROLINA COMMENTARY 


This section requires an annual report to the 
Secretary of State. The prior North Carolina 
law contained no such requirement. 

This section differs from the Model Act by 
expressly providing that it will not apply to 
professional corporations (notwithstanding 
G.S. 55B-3) and by not requiring disclosure of a 
corporation’s authorized shares or its outstand- 
ing shares. Subdivision (a)(4) adds a require- 
ment that the titles of officers be included in the 


Editor’s Note. — Session Laws 1997-475, s. 
6.12, effective September 4, 1997, provides, in 
part, that the 1997 amendment to this section 
“becomes effective January 1, 1998, and applies 
to tax years ending on or after December 31, 
1997, in the case of corporations required to file 
annual reports with the Secretary of Revenue 
and to fiscal years ending on or after December 
31, 1997, in the case of corporations and limited 
liability companies required to file annual re- 
ports with the Secretary of State.” 


annual report, so the Model Act requirement 
for listing directors’ names and business ad- 
dresses was placed in a separate subdivision 
(a)(4a). Also, subsection (c) is slightly different 
from the Model Act in the filing deadlines and 
in requiring the Secretary of State to distribute 
forms for the annual report each year. Subsec- 
tion (e), which is not in the Model Act, allows 
the filing of amendments to any previously filed 
annual reports. 


amendment deleted “for Secretary of State” 
from the end of the catchline; rewrote subsec- 
tions (a) and (c); added subsections (al), (a2), 
(a3), (g), and (h); and in subsection (e) inserted 
“with the Secretary of State”, and substituted 
“the” for “such” preceding “annual report”. See 
Editor’s note for effective date. 

Legal Periodicals. — For 1997 legislative 
survey, see 20 Campbell L. Rev. 389. 

For 1997 legislative survey, see 20 Campbell 
L. Rev. 481. 


Effect of Amendments. — The 1997 


§ 55-16-22.1: Repealed by Session Laws 1998-228, s. 17, effective Decem- 
ber 1, 1999. 


ARTICLE 17. 


Transition and Curative Provisions. 


§ 55-17-01. Applicability of act. 


(a) The provisions of this Chapter shall apply to every corporation for profit, 
and, so far as appropriate, to every corporation not for profit having a capital 
stock, now existing or hereafter formed, and to the outstanding and future 
securities thereof, except to the extent the corporation is expressly excepted by 
this Chapter from its operation or except to the extent that there is other 
specific statutory provision particularly applicable to the corporation or 
inconsistent with some provisions of this Chapter, in which case that other 
provision prevails. 

(b) Notwithstanding the provisions of subsection (a) of this section, no 
corporation not for profit having a capital stock and formed for religious, 
charitable, nonprofit, social, or literary purposes shall hereafter be formed 
ander this Chapter. (1955, c. 1371, s. 1;2967%eF B50 Pe) Seer O TS Paap eed: 
1989, c. 265, s. 1.) 
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OFFICIAL COMMENT 


The fundamental principle underlying section 
17.01 is that the revised Model Act should 
ultimately be made fully applicable to all exist- 
ing business corporations as well as to all new 
business corporations formed after the effective 
date of the new statute. It is undesirable to 
“grandfather” existing corporations under ear- 
lier statutes since that results in the perma- 
nent coexistence of two different and overlap- 
ping systems of corporation law, with resulting 
confusion. This is particularly true of the re- 
vised Model Act, which builds directly on the 
experience of many years with existing corpo- 
ration statutes and contains few major sub- 
stantive changes. 

Section 17.01 applies this basic principle in 
its broadest sense by making the revised Act 


applicable as of its “effective date” (prescribed 
in section 17.06) to all domestic corporations 
formed under general statutes for corporations 
for profit. This includes all prior general busi- 
ness corporation acts, but not statutes provid- 
ing for not-for-profit corporations or associa- 
tions, or corporations formed for the purpose of 
engaging in a business for which the state has 
provided a separate incorporation procedure. 

Section 17.01 applies the revised Model Act 
to all corporations to which that application is 
constitutionally permissible. In view of the uni- 
versal adoption of “reservation of power” 
clauses in all states for more than a century, 
there are very few active business corporations 
to which this Act will not be applicable under 
this section. 


NORTH CAROLINA COMMENTARY 


The provisions of former G.S. 55-3(a) and (b) 
were brought forward with modifications as 
subsections (a) and (b) of this section in lieu of 
the Model Act’s provisions. In subsection (a) the 
words “except to the extent the corporation is 
expressly excepted by this act from its opera- 
tion” were substituted for the words “unless the 
corporation is expressly excepted from the op- 
eration hereof” in former G.S. 55-3(a) to provide 
for partial exceptions and to make it clear that 
the referenced exceptions are only those in the 


Legal Periodicals. — For article, “The Cre- 
ation of North Carolina’s Limited Liability Cor- 
poration Act,” see 32 Wake Forest L. Rev. 179 
(1997). 


CASE 


Editor’s Note. — Most of the cases below 
were decided under the Business Corporation 
Act adopted in 1955 or under prior law. 

Pre-existing Corporations. — The current 
North Carolina Business Corporation Act ap- 
plies to corporations existing prior to its enact- 
ment. North Carolina ex rel. Howes v. Peele, 
876 F. Supp. 733 (E.D.N.C. 1995). 

Building and Loan Associations. — Un- 
der former § 55-3, relating to the applicability 
of Chapter 55, the right to know the names of 
their associates for the purpose of conducting 
an effective campaign in preparation for a 
stockholders’ meeting, was extended to the 
shareholders of a building and loan association. 


North Carolina Business Corporation Act itself. 
In subsection (b) the words “not for profit” were 
inserted after “corporation” to limit the prohi- 
bition only to corporations not formed for profit. 
The term “not for profit” is broader than “non- 
profit” and was used in subsection (a) in order 
to “grandfather” those not for profit corpora- 
tions having capital stock that were formed 
prior to the enactment of the Business Corpo- 
ration Act in 1955. 


For article on the evolution of corporate com- 
bination law, see 78 N.C.L. Rev. 687 (1998). 


NOTES 


White v. Smith, 256 N.C. 218, 123 S.E.2d 628 
(1962). 

Domestic Banks. — The provisions of this 
Chapter are applicable to domestic banks oper- 
ating in North Carolina. Cooke v. Outland, 265 
N.C. 601, 144 S.E.2d 835 (1965). 

Domestic banking corporations are not ex- 
pressly excepted from the operation of this 
Chapter, and there is no “specific statutory 
provision particularly applicable” to domestic 
banks operating in North Carolina or inconsis- 
tent with some provisions of this Chapter, so as 
to make such provision prevail. Cooke v. Out- 
land, 265 N.C. 601, 144 S.E.2d 835 (1965). 
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§ 55-17-02. Application to qualified foreign corporations. 


A foreign corporation authorized to transact business in this State on July 1, 
1990 is subject to this Chapter but is not required to obtain a new certificate 
of authority to transact business under this Chapter. (1955, c. 1371, s. 1; 1957, 
cp07 99:96:/18541991989) cx 265yisei1a) 


OFFICIAL COMMENT 


Section 17.02 makes the revised Model Act 
applicable on its effective date to all foreign 
corporations that are qualified to transact busi- 
ness in the state on that date. But these corpo- 
rations need not refile and obtain new certifi- 
cates of authority under the Act. While chapter 


states, these changes are not of a type that 
require a transition period. It is therefore rec- 
ommended that only a single effective date be 
provided for the application of the Act to foreign 
corporations and that delayed effective dates 
for specific provisions in this regard are unnec- 


15 of the revised Model Act may change the 


essary. 
rules applicable to foreign corporations in some 


§ 55-17-03. Saving provisions. 


(a) The existence of corporations formed before July 1, 1990, shall not be 
impaired by the enactment of this Chapter nor by any change made by this 
Chapter in the requirements for the formation of corporations nor by any 
amendment or repeal by this Chapter of the laws under which they were 
formed or created, and, except as otherwise expressly provided in this Chapter, 
the repeal of a prior act by this Chapter shall not affect any liability or penalty 
incurred, under the provisions of such act, prior to the repeal thereof. 

(b) Any proceeding or corporate action commenced before July 1, 1990, may 
be completed in accordance with the law then in effect. 

(c) Acorporation dissolved by operation of law before July 1, 1990, may wind 
up and liquidate its business and affairs pursuant to the provisions of Article 
14 of this Chapter. (1955, c. 1371, s. 1; 1957, c. 550, s. 1; 1973, c. 469, s. 1; 1989, 
CPZ60r Ss. le 1993, "Co 218) sel.) 


OFFICIAL COMMENT 


The saving provisions of section 17.03 are de- 
rived from section 25 of the UNIFORM STAT- 
UTORY CONSTRUCTION ACT, which was 


promulgated by the National Conference of 
Commissioners on Uniform State Laws in 
1965. 


NORTH CAROLINA COMMENTARY 


Former G.S. 55-3(c) was brought forward 
with minor clarifications as subsection (a) in 
lieu of the Model Act’s provisions, except that 
subdivision 17.03(a)(4) of the Model Act was 
rewritten as subsection (b). The broad term 


“corporate action” was substituted for the 
words “reorganization, or dissolution” used in 
the Model Act in order to be sure that it covers 
all fundamental changes, including mergers. 


CASE NOTES 


Applied in Barclays Leasing, Inc. v. Na- 
tional Bus. Sys., 750 F. Supp. 184 (W.D.N.C. 
1990). 


Cited in United States v. Vanguard Inv. Co., 
6 F.3d 222 (4th Cir. 1993). 
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§ 55-17-04. Severability. 


If any provision of this Chapter or its application to any person or circum- 
stance is held invalid by a court of competent jurisdiction, the invalidity does 
not affect other provisions or applications of the Chapter that can be given 
effect without the invalid provision or application, and to this end the 
provisions of the Chapter are severable. (1989, c. 265, s. 1.) 


§ 55-17-05. Curative statute. 


All deeds, conveyances and other instruments executed prior to the effective 
date of this Chapter and validated by the curative provisions of former G.S. 
55-36.1 and former Article 12 of Chapter 55 as they were immediately prior to 
such effective date shall be valid and effective to the same extent as if those 
provisions had not been amended or repealed. The provisions of former G.S. 
55-36 shall continue to apply to all instruments executed before July 1, 1990, 
to which that section applied. (1905, c. 316; Rev., s. 1248; 1939, c. 23; 1941, c. 
294; 1943, c. 219, s. 1¥2 1947, c. 504, ss. 1, 2; 1949, c. 436; c. 825; 1951, c. 395; 
C.S., s. 1184; G.S., ss. 55-35, 55-41, 55-41.1, 55-41.2, 55-42, 55-164.1, 55-164.2; 
1955, 6.13971 S..2). 1957 C, OUU, Sica. 190, 'C.. Joo, Sab, tot Lc..00; 1971, Ce aU, 
s. 1; 1979, c. 364; 1989, c. 265, s. 1; 1991, c. 647, s. 1.) 


OFFICIAL COMMENT 


The Model Act is intended to be a complete 
substitute for earlier statutes of general appli- 
cability to business corporations and it is con- 
templated that all these statutes should nor- 
mally be repealed when the revised Model Act 
is enacted. A few states in the past have re- 
tained portions of earlier statutes while enact- 
ing integrated codifications of business corpo- 
ration law. This practice is generally 
undesirable since it tends to cause unnecessary 
confusion in determining the applicable law as 
well as creating possible internal statutory con- 
flicts. 

Many states have enacted statutes providing 
special incorporation and regulatory provisions 
for corporations engaged in specific businesses, 


like banking and insurance. These specialized 
statutes should not be included in the list of 
statutes repealed by section 17.05. Many of 
these specialized statutes expressly “borrow” 
provisions from the general corporation act to 
fill in gaps or to provide applicable rules when 
the specialized statute is silent. As a general 
matter, it would be desirable to ensure that 
these statutes are amended to refer specifically 
to the present Act rather than to an earlier 
statute; an appropriate provision would apply 
this Act to all these corporations except to the 
extent the specialized statute expressly pro- 
vides that a different principle should be appli- 
cable. 


NORTH CAROLINA COMMENTARY 


This section is a consolidation of the curative 
provisions in former G.S. 55-36.1 and GS. 
55-157 through 55-164.2. 


Editor’s Note. — Former § 55-36.1, relat- 
ing to certain prior conveyances, provided as 
follows: 

55-36.1. Declaring certain corporate convey- 
ances prior to January 1, 1969, 
valid. 

Any deed, deed of trust, or other conveyance 
for land in this State made on behalf of a 
corporation prior to January 1, 1969, where the 
president or vice-president has appeared before 


a notary public and the secretary or assistant 
secretary has attested and placed the corporate 
seal of such corporation upon the instrument 
and the instrument was executed by the presi- 
dent or vice-president on behalf of such corpo- 
ration by its authority duly given and said 
certificate recites that the secretary or assis- 
tant secretary acknowledges the instrument to 
be the act and deed of the corporation, in the 
absence of an acknowledgment of the president 
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or vice-president, the instrument and acknowl- 
edgment being otherwise regular, is hereby 
declared to be a good and valid deed or convey- 
ance by such corporation for all purposes, and 
shall be admitted to probate and registration, 
and shall pass title to the property therein 
conveyed to the grantee as fully as if said deed, 
deed of trust, or other conveyance were exe- 
cuted according to the provisions and forms of 
law in force in this State at the date of the 
execution of said deed, deed of trust or other 
conveyance. (1969, c. 9538, s. 1.) 


Former Article 12 of Chapter 55, containing 
various curative provisions, provided as fol- 
lows: 


ARTICLE 12. 


Curative Provisions. 


55-157. Curative act; amendments prior to 
1901. 

All amendments to the plan of incorporation 
of any corporation organized under the provi- 
sions of the general laws of North Carolina 
prior to the passage of the act entitled “An Act 
to Revise the Corporation Law of North Caro- 
lina,” being Chapter 2, Public Laws of 1901, are 
declared to be valid in all respects, whether 
such amendments were made in accordance 
with the provisions of Chapter 380 of the Public 
Laws of 1898, or in accordance with the provi- 
sions of Chapter 2 of the Public Laws of 1901, 
but no amendment shall be validated by this 
section unless it is an amendment of such 
nature as is authorized to be made under the 
provisions of Chapter 2 of the Public Laws of 
1901. (1905, c. 316; Rev., s. 1248; C.S., s. 1134; 
G.S;, 8: 55-30; 1955, ¢,, 1371, 8s. 2.) 

55-158. Certain corporate conveyances vali- 
dated. 

All deeds and conveyances of land in this 
State, made by any corporation of this State 
prior to January 1, 1971, executed in its corpo- 
rate name and signed and attested by its proper 
officers, from which the corporate seal was 
omitted, shall be good and valid, notwithstand- 
ing the failure to attach said corporate seal. 
(1939, c. 23; 1949, c. 486; G.S., s. 55-41; 1955, c. 
I Bass 2; 1997, ¢. 500; s. 251971... 60.) 
55-159. Certain deeds executed by banks vali- 

dated. 

All deeds heretofore executed by banks and 
attested by the cashier, assistant cashier, sec- 
retary or assistant secretary thereof, which 
deeds are otherwise regular and valid, are 
hereby validated. (1943, c. 219, s. 14%; G.S., s. 
55-41.1; 1955, c. 1371, s. 2:) 

55-160. Certain conveyances of corporations 
now dissolved validated. 

All deeds and conveyances of land in this 
State, made by any corporation of this State 
prior to January 1, 1969, executed in its corpo- 
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rate name and signed by either its president, 
vice-president or secretary, and sealed with the 
common seal of the corporation, where said 
corporation has been dissolved for at least 
seven years, and said deed or conveyance has 
been on record for at least seven years, shall be 
good and valid, notwithstanding the failure of 
one of such officers to sign such instrument. 

(1949, '¢.. 8257 GiSi, 855-4122; 195569137 Lese2) 

1979, c..364.) 

55-161. Conveyances by corporations owned by 
the United States government. 

The Home Owners Loan Corporation and any 
corporation, the majority of whose stock is 
owned by the United States government, may 
convey lands, and/or other property which is 
transferable by deed which is duly executed by 
either an officer, manager, or agent of said 
corporation, sealed with the common seal and 
has attached thereto a signed and attested 
resolution under seal of the board of directors of 
said corporation authorizing the said officer, 
manager or agent to execute, sign, seal and 
attest deeds, conveyances and/or other instru- 
ments. This section shall be deemed to have 
been complied with if an attested resolution is 
recorded separately in the office of the register 
of deeds in the county where the land lies, 
which said resolution shall be applicable to all 
deeds executed subsequently thereto and pur- 
suant to its authority. 

All deeds, conveyances or other instruments 
which have been executed prior to March 15, 
1951, in the manner prescribed above, if other- 
wise sufficient, shall be valid, and shall have 
the effect to pass the title to the real and/or 
personal property described therein. (1941, c. 
294; 1951, c. 395; G.S., 8s. 05-42; 1950, ¢. tae ks, 
2.) 

55-162. Validation of amendments to corporate 
charters extending corporate ex- 
istence. 

In every case where a private corporation, 
chartered under the general laws of the State of 
North Carolina, has continued to act and do 
business as a corporation after the expiration of 
its period of existence as theretofore fixed in its 
charter, and has thereafter filed in the office of 
the Secretary of State an amendment to its 
charter to extend or renew its corporate exist- 
ence, such amendment is hereby validated and 
made effective for all intents and purposes to 
the same extent and with the same effect as if 
such amendment had been made within the 
period of such corporation’s existence as there- 
tofore fixed in its charter. (1947, c. 504, s. 1; 
G.S., s. 55-164.1; 1955, c. 1371, s. 2.) 

55-163. Limitation of actions attacking valid- 
ity of corporate action on grounds 
amendment not filed during cor- 
porate existence. 

No action or proceeding shall be brought or 
defense or counterclaim pleaded later than one 
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year after the ratification of this Article in 
which either the continued existence of such 
corporation or the validity of any of the con- 
tracts, acts, deeds, rights, privileges, powers, 
franchises and titles of such corporation is 
attacked or otherwise questioned on the 
grounds that such amendment was not filed 
within the period of such corporation’s exist- 

ence as theretofore fixed in its charter. (1947, c. 

504, 5.2: GS. 8. 00-164.2> 1955, cf Iai i acueg 

55-164. Clarification of intent of § 55-163. 

In no event shall the limitation provided in 
G.S. 55-163 bar any action, proceeding, defense 
or counterclaim based upon grounds other than 
those mentioned in G.S. 55-163, unless the 
grounds set out in G.S. 55-163 are an essential 
part thereof. (1947, c. 504, s. 3; G.S., s. 55- 
164.3; 1955, c. 1371,.s..2.) 

55-164.1. New corporations organized to suc- 
ceed to rights in corporate charter 
forfeited. 

Whenever the charter of a corporation cre- 
ated under the laws of the State of North 
Carolina has, on account of failure to make any 
report or return or to pay any tax or fee for such 
length of time as to lose its charter, and where 
thereafter, under the laws of the State of North 
Carolina, a new charter is issued, in the same 
name as the original corporation, and on behalf 
of the same corporation, such new corporation 
shall succeed to the same properties, to the 
same rights as the original corporation before 
losing its charter on account of neglect 
hereinbefore mentioned. 

Whenever such new corporation shall have 
been created, under the laws of this State, all 
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the title, rights and emoluments to the property 
held by the original corporation shall inure to 
the benefit of the newer corporation and the 
new corporation shall issue its stock to the 
stockholders in the defunct corporation, in the 
same number and with the same par value held 
by the stockholders of the defunct corporation. 

Such new corporation shall have the rights 
and privileges of maintaining any action or 
cause of action which the defunct corporation 
might maintain, bring or defend and to all 
intents and purposes the new corporation shall 
take the place of the defunct corporation to the 
same intent and purposes as if the defunct 
corporation has never expired by reason of its 
failure to make the reports hereinbefore re- 
ferred to. (1959, c. 1316, s. 28%; 1973, c. 469, s. 
45.) 

55-164.2. Certain corporate documents ac- 
knowledged and recorded before 
January 1, 1977, validated. 

In all cases where a deed, deed of trust or 
other document executed by a corporation is 
permitted or required by law to be recorded and 
said deed, deed of trust or document was prop- 
erly executed, acknowledged and recorded be- 
fore January 1, 1977, except the acknowledg- 
ment of the officer or officers of the corporation 
was taken in their individual capacity rather 
than in their capacity as officers of said corpo- 
ration, said deed, deed of trust or other docu- 
ment shall be construed to be a deed, deed of 
trust or other document of the same force and 
effect as if said acknowledgment was in every 
way proper. (1977, c. 40, s. 1.) 
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SECTIONS FOR 
CHAPTER 55 


Former to Present 


Editor’s Note. — The following table shows G.S. sections from former Chapter 55 and their 
comparable, new Chapter 55 numbers. Where there is no comparable, new number, the term 


“None” has been inserted. 


Former Present 
Section Section 
Hit gl et” fA el RTS Ci alae 55-1-01 
De he eee ek mesg te hed Clue ifs It 55-1-40 
LL SS tung ol Ad UR A 2 OAS A 55-17-01, 55-17-03 
ee ee OLE LUO EC UL ORAS ® 55-2-03(c) 
ta oe ce ls Mle a ie a Pa 55-1-20, 55-1-238, 
55-1-25 

ee eee SAN AAAS IAT ANE CALE DEW CN LOT D2 55-3-01 
ao Co ees, sesipacyston aMeie thas aaah Ay Ree See as San aid a 55-2-01 
ee eC EN EEA ENS ER NAG 108 55-2-02 
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8 Rc snen ed penn ae NP eae ea eR REPRE a ee None 
DESIR Ted, Sortie cinta water saiaseiyar sent eae OO ONY 55-3-05 
Boe Cl MO menogutergern gers tase hess shag e% 55-2-05 
Pee I eek Pk eeor ae eyes 55-4-01 to 55-4-04 
BD AMMO: ke EEL ALAR EA EERE YESS 55-5-01 
Dye LEMP A hie ERK CAML EAR AGEL AS 55-5-02, 55-5-03 
DIRE MME LAK KAA ES SEA RAECERR SLE WAY 55-5-04 
BO*GO "GE nck ch ktiblddhd bias 55-2-06, 55-7-27, 
55-10-20, 

55-10-22 

5 Ss WLS ol Reh RR Pee EOP RRA. Sob SU LT ae 55-3-02 
Io  yeudlgeg bot DE ee Ten REARS at ts A Be ct 55-3-04 
ELEN SIE 2! «a eNO TE 55-8-57, 55-8-53 
EETAOAN a ten easing Sie ware an 55-8-50 to 55-8-52, 
55-8-54 to 

55-8-56 

ISR At Dyes nhc aio Shee Re AAP 55-8-52 to 55-8-54 
BS PAN Deb OR ok Sak Ae? GHEE Pe ae ee 55-8-32 
PP ee FS PON ASO 8) OE 18 OE TL 8 lk ae None 
DO LAA LO LESTE EMRE NORE 55-8-01, 55-8-02 
ee Te Rie eRe ee Ueee eh et a es 55-8-08, 55-8-04, 
55-8-05 

Yee) 4 he Ne he a Sean ge eee er ee 55-8-06 
LG ah CARR ar enn Re RR 55-8-07 to 55-8-10 
QO Tee OA RSS en tue ha 55-8-20 to 55-8-24 
DOs OMe SERENE OLAS OR REDE EA SY 55-8-21, 55-8-20(b) 
Drees CRNA ae BORE RES 8 8 55-8-11, 55-8-31 
ne LOM KOPN SNIP PRL UNA SEL CO CRO O D Ee IR 55-8-25 
SD phos, ane HE oe ei aca 55-8-33, 55-8-24(d), 
55-6-40(d) 

LSEDEES So ie AR ae A coe iPass None 
Lia ets 22 as AOA Oar 55-8-40, 55-8-41, 
55-8-43(b), 

55-8-44(b) 

110) 6 AP ae a an RRM en tag ete 55-8-30, 55-8-42 
LEED YS (5) Aa 9 Se gd pO Ot aoe ae RT Eat None 
CSN Ge Oldies cP uk On Aa er ae 55-17-05 
NS es W bateahl Rabe ace rene eee 55-16-01, 55-16-02, 
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Section Section 
55-16-20 

BPs deel ae SENSES Dee he SPORE? 55-16-01 
Ha- Bote C9. ee Eee inte 55-16-02, 55-16-03, 
55-16-04, 

55-16-20 

BEBO aly oo Asa ewes tT osieee nh eee pork ee os) None 
OPAC AC Me AORN ek Meal Va 55-6-01, 55-6-03 
Bei OEY i ree al ae een tee se Pa te 55-6-21 
DG es Sr PRET ERO Rear e harder mora 55-6-01 
Dora oi AG POS Es AG icy shes wos see ene 55-6-02 
DOA SAL « PEEL AG acces ss eee 55-6-20 
BOA ALAR at WUE iG os i ao ees bas od oe 55-6-24 
BORA ARE, CN sn eat cls pha i MEL! 55-7-21.1 
DORE OCR Se 0s 2 te bah od we oor WEE ake BA ee eae None 
BOSE OP se, PERE AR 3h eA in noe ae ae 55-6-21 
BOPETE GALE Sb Shee FOI Pad de ON ah None 
BeBe td cic ai ctahahalet eeletl telat Wheelie se Reh Bs None 
BB AaO I ele: Lake Beh ire oviercateaistaltaal taate ts 55-6-40(d) 
BOOM Choos created AON eet 55-6-40 
POUR UE Rh to Ke ea AO Ae ee 55-6-23 
HAHA osceksrodloreaserdecaes 55-6-31, 55-6-40 
HS OOLeE El ts oe.c ce cee pat d hae Aareoe essen 55-6-22 
DRO Ae bed toad ones 55-8-33(b)(2), 55-14-08 
DORE! cc oad SAUL atone Baers ea hE ree: 55-7-40 
Bars IOP AV Ey 2 PA ciate PUNT od ore Fs ory ye En ae oe 55-6-30 
SUG Pe 5 abt M REN SOUSA Ra Ys OR Oa 55-6-25 
BORGO bcc phd FA eae ESO eM AN Se SANNA SAE 55-6-04 
SSE) I ERE OER CREE me ER ee ROE Gh or Oe 55-7-24 
5-60! tere tare OUR de dc ge sli ee se eee 55-7-07 
ste OY a ak hk Aten Oe ee 55-7-01, 55-7-02, 
55-7-03 

BOOZ ls eee nee aad stb s ares wearer. 55-7-05 
BBS Re OPS ld OL ISD EATS SON Sg Oe en ae 55-7-04 
DOF we Foe PM oh cea EOON tA 55-7-20 
POIs bhi satchel delete tat hnt e 55-7-25 
DR OG eis fied ESATO ANS DERE OSA 55-7-25, 55-7-27 
HOG PF oo Nels he Aone atl shah oe Ae Ma 55-7-21 
STS OW WG) WRLAT Ate as ERE cn pe S02 SO 55-7-28 
B5=68 corn ivass fede te ieesae cas Peay Aaa: 55-7-22 
BO-OD eer sd here ge reeds debas eee tes 55-7-24(b) 
BO=0 OS D0- 7 cc Aesah een aee et eee PARR Cee None 
BT Qe ek oar cne eRe OMSL R REELS Re aan ee APE 55-7-30 
Ba T On oh owd Maedadeaee metcassncanessoes 55-7-31 
BOTA Saket ie hele Reh EAE WR ie he None 
BRT Arahat RS Re tad TOPEE TRIO CRS) Rane 55-9-01 
HT Os 2. 55 64 a Os ae Aen ROR e eee 55-9-02 
BBA7 TINS, ceeds ekaege cee aes and Sedbnere eee 55-9-03 
Bb TSI, cot ce coe ae aa PRs eee obo saints 55-9-04 
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Section Section Section Section 
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ots tor Ce BN MR 2 ts ct Namen, inte mina +» Neti@ry BB Bb lp, ssiciiee s+ ace «dts enc, 55-14-30, 55-14-31 
BU eS ae ait gw aonb ond hh 55-9A-01 55-14-33, 
eee ste eens ene senpeeeeseeeeneeeesaeees Jey, one 5 Yh a pay apr encanta a em 55-14-31 
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SO-94 oie e eee eee tee eee eee e eee e eee ees Ss OTANI ts u023 3 Reanaicr ete anager Rey gnats ae None 
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SE Re aintmate OF ROL aS eeeeN Phe BOC180 Sot OS TIGR Wart sob 55-14-40 
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55-99 Come eee eee ere eee seers eereeeeeereeevense 55-10-01 55-133 to 55-136 DIBA Melee alien nos st RTE aR ARON None 
Seca core Son Cech AGS Page RABE: | Betta ee reat ea sven ines 55-15-06 
SN (Oe eee ee 55-15-03 
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LE RR EEOC I 55-11-03, 55-13-20 DO Meee cece ate dace ate se eee Me ore Cee aee None 
BaxeMOON hss ce Caidlaa ceR ae 55-11-03(g), 55-11-04 ESE O roca aol aie cis er ee ee mie enne 55-15-10 
BBO a wis cetndsihas Sad thes iad 55-11-05 95-146.1 to 55-148 «oe None 
95: tet RO ae Stan Suan BB-11-06 99-149. eee e eee 55-15-04 
CTT 7 SNR ERUP RE HEE OSE emia CMCC IMS BB-11-07 99-150... eee eee eee eet e eee 55-15-20 
ioe E>) Rieti te oi imei UE. Sata S519, 01s Orn) \ SUeOG ottesccarzen gauseeens 55-15-30, 55-15-31 
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FESRHLAWEER od hee a Nas dn ae, FS Tal 60 SDR) EAA AI coc asossiog pormumniticirensiensg 55-15-02 
Begg.) SURED ere, 55-1-22 
BBCI.) eM tear acer a eo ene 55-1-22 
Raw) MOT EIELO, Dia lODe cuchekcupraaemccerel 55-17-05 
BB IGO) (BO Leds DocLG4. Loris ss tw essccceacaewuuenns None 
BB-28-80  SB-BOM 2 NGPA on vunuoccunsancmaununn 55-17-05 
HTL ny cert adidobaa nad tsenw snuniee) BS-1DAOF SHG .00 DE-BAAG. icaciracrsrersoompes 55-1-31 
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BETS | BERGER. 09, SGrS-OG ois ep csatacrnenonee see 55-1-30 
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comparable, former Chapter 55 sections numbers. Where there is no comparable, former Chapter 
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Present Former 
Section Section 
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Bae (2: . Plated he ber Pe ie ca be he 55-170 
DOP re |. clin PEM sleeve sreeswine 55-155, 55-156 
BORK 5 (ba el eer igths. fos ks Lok creek aoa 55-4 
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55-114, 55-119 


55-122, 55-125, 55-126 
55-124 to 55-125.1 


55-36.1, 55-157 to 
55-163, 55-164.2 


Chapter 55A. 
North Carolina Nonprofit Corporation Act. 


Article 1. 


General Provisions. 


Part 1. Short Title and Reservation of Power. 


Sec. 


55A-1-01. 
55A-1-02. 


Short title. 
Reservation of power to amend or 
repeal. 


55A-1-03 through 55A-1-19. [Reserved.] 


55A-1-20. 
55A-1-21. 
55A-1-22. 


Part 2. Filing Documents. 


Filing requirements. 
Forms. 
Filing, service, and copying fees. 


55A-1-22.1. Expedited filings. 
55A-1-22.2. Advisory review of documents. 


55A-1-23. 
55A-1-24. 
55A-1-25. 
55A-1-26. 
55A-1-27. 


55A-1-28. 
55A-1-29. 


55A-1-30. 
55A-1-31. 


55A-1-32. 


55A-1-33. 


Effective time and date of document. 

Correcting filed document. 

Filing duty of Secretary of State. 

Appeal from Secretary of State’s re- 
fusal to file document. 

Evidentiary effect of certificate of 
filing. 

Certificate of existence. 

Penalty for signing false document. 


Part 3. Secretary of State. 


Powers. 

Interrogatories 
State. 

Penalties imposed upon corpora- 
tions, officers, and directors for 
failure to answer interrogatories. 

Information disclosed by interroga- 
tories. 


by Secretary of 


55A-1-34 through 55A-1-39. [Reserved.] 


55A-1-40. 
55A-1-41. 


Part 4. Definitions. 


Chapter definitions. 
Notice. 


55A-1-42 through 55A-1-49. [Reserved. ] 


Part 5. Private Foundations. 


55A-1-50. 


Private Foundations. 


55A-1-51 through 55A-1-59. [Reserved. ] 


55A-1-60. 


55A-2-01. 
55A-2-02. 
55A-2-03. 


Part 6. Judicial Relief. 
Judicial relief. 
Article 2. 
Organization. 


Incorporators. 
Articles of incorporation. 
Incorporation. 


Sec. 

55A-2-04. 
55A-2-05. 
55A-2-06. 
55A-2-07. 


55A-3-01. 
55A-3-02. 
55A-3-03. 
55A-3-04. 
55A-3-05. 


55A-3-06. 


55A-3-07. 


55A-4-01. 
55A-4-02. 
55A-4-03. 
55A-4-04. 


55A-4-05. 


55A-5-01. 


55A-5-02. 


[Reserved. ] 

Organization of corporation. 
Bylaws. 

Emergency bylaws. 


Article 3. 


Purposes and Powers. 


Purposes. 

General powers. 

Emergency powers. 

Ultra vires. 

Exercise of corporate franchises not 
granted. 

Special powers; public parks and 
drives and certain recreational 
corporations. 

Certain corporations subject to Pub- 
lic Records Act and Open Meet- 
ings Law. 


Article 4. 


Names. 


Corporate name. 

Reserved name. 

Registered name. 

Reserved and registered names, 
powers of the Secretary of State. 

Real property records. 


Article 5. 
Office and Agent. 


Registered office and registered 
agent. 

Change of registered office or regis- 
tered agent. 


55A-5-02.1. Principal office address. 


55A-5-03. 
55A-5-04. 


Resignation of registered agent. 
Service on corporation. 


Article 6. 


Members and Memberships. 


Part 1. Admission of Members. 


55A-6-01. 


Members. 


55A-6-02 through 55A-6-19. [Reserved.] 
Part 2. Members’ Rights and Obligations. 


55A-6-20. 
55A-6-21. 
55A-6-22. 
55A-6-23. 


55A-6-24. 
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Designations, qualifications, rights, 
and obligations of members. 

Prohibition of stock. 

Member’s liability to third parties. 

Member’s liability for dues, assess- 
ments, and fees. 

Creditor’s action against member. 
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Sec. 
55A-6-25 through 55A-6-29. [Reserved.] 


Part 3. Resignation and Termination. 


55A-6-30. Resignation. 

55A-6-31. Termination, expulsion, and suspen- 
sion. 

55A-6-32 through 55A-6-39. [Reserved.] 


Part 4. Delegates. 
55A-6-40. Delegates. 


Article 7. 


Members’ Meetings and Voting; 
Derivative Proceedings. 


Part 1. Meetings and Action Without 
Meetings. 


55A-7-01. 
55A-7-02. 
55A-7-03. 
55A-7-04. 
55A-7-05. 
55A-7-06. 


Annual and regular meetings. 
Special meeting. 
Court-ordered meeting. 
Action by written consent. 
Notice of meeting. 

Waiver of notice. 

55A-7-07. Record date. 

55A-7-08. Action by written ballot. 
55A-7-09 through 55A-7-19. [Reserved.] 


Part 2. Voting. 


55A-7-20. 
55A-7-21. 
55A-7-22. 
55A-7-23. 
55A-7-24. 
55A-7-25. 


Members’ list for meeting. 

Voting entitlement generally. 

Quorum requirements. 

Voting requirements. 

Proxies. 

Voting for directors; cumulative vot- 
ing. 


55A-7-26. 
55A-7-27. 
55A-7-28, 


Other methods of electing directors. 
Corporation’s acceptance of votes. 
55A-7-29. [Reserved.] 


Part 3. Voting Agreements. 


55A-7-30. Voting agreements. 
55A-7-31 through 55A-7-39. [Reserved. | 


Part 4. Derivative Proceedings. 


55A-7-40. Derivative proceedings. 
Article 8. 


Directors and Officers. 


Part 1. Board of Directors. 


55A-8-01. Requirement for and duties of board. 

55A-8-02. Qualifications of directors. 

55A-8-03. Number of directors. 

55A-8-04. Election, designation, and appoint- 
ment of directors. 


Sec. 

55A-8-05. 
55A-8-06. 
55A-8-07. 
55A-8-08. 


55A-8-09. 


55A-8-10. 


55A-8-11. 
55A-8-12. 


Terms of directors generally. 

Staggered terms for directors. 

Resignation of directors. 

Removal of directors elected by 
members or directors. 

Removal of designated or appointed 
directors. 

Removal of directors by judicial pro- 
ceeding. 

Vacancy on board. 

Compensation of directors. 


55A-8-13 through 55A-8-19. [Reserved.] 


Part 2. Meetings and Action of the Board. 


55A-8-20. 
55A-8-21. 
55A-8-22. 
55A-8-23. 
55A-8-24. 
55A-8-25. 


Regular and special meetings. 
Action without meeting. 
Notice of meetings. 

Waiver of notice. 

Quorum and voting. 
Committees of the board. 


55A-8-26 through 55A-8-29. [Reserved.] 


Part 3. Standards of Conduct. 


55A-8-30. 
55A-8-31. 
55A-8-32. 


55A-8-33. 


General standards for directors. 

Director conflict of interest. 

Loans to or guaranties for directors 
and officers. 

Liability for unlawful loans or distri- 
butions. 


55A-8-34 through 55A-8-39. [Reserved.] 


55A-8-40. 
55A-8-41. 
55A-8-42. 
55A-8-43. 
55A-8-44. 


Part 4. Officers. 


Officers. 

Duties of officers. 

Standards of conduct for officers. 
Resignation and removal of officers. 
Contract rights of officers. 


55A-8-45 through 55A-8-49. [Reserved.] 


55A-8-50. 
55A-8-51. 
55A-8-52. 
55A-8-53. 
55A-8-54. 
55A-8-55. 


55A-8-56. 


55A-8-57. 


55A-8-58. 
55A-8-59. 


55A-8-60. 
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Part 5. Indemnification. 


Policy statement and definitions. 

Authority to indemnify. 

Mandatory indemnification. 

Advance for expenses. 

Court-ordered indemnification. 

Determination and authorization of 
indemnification. 

Indemnification of officers, employ- 
ees, and agents. 

Additional indemnification and in- 
surance. 

Application of Part. 

[Reserved. ] 


Part 6. Immunity. 


Immunity. 
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Article 9. 
[Reserved.] 


Article 10. 


Amendment of Articles of Incorporation 


and Bylaws. 


Part 1. Amendment of Articles of 


Sec. 


55A-10-01. 
55A-10-02. 
55A-10-03. 


55A-10-04. 
55A-10-05. 


55A-10-06. 
55A-10-07. 


Incorporation. 


Authority to amend. 

Amendment by board of directors. 

Amendment by directors and mem- 
bers. 

Class voting by members on 
amendments. 

Articles of amendment. 

Restated articles of incorporation. 

Effect of amendment. 


55A-10-08 through 55A-10-19. [Reserved. ] 


55A-10-20. 
55A-10-21. 


55A-10-22. 


Part 2. Bylaws. 


Amendment by directors. 

Amendment by directors and mem- 
bers. 

Class voting by members on 
amendments. 


55A-10-23 through 55A-10-29. [Reserved. ] 


Part 3. Articles of Incorporation and Bylaws. 


55A-10-30. 


55A-11-01. 
55A-11-02. 


55A-11-03. 
55A-11-04. 
55A-11-05. 
55A-11-06. 
55A-11-07. 
55A-11-08. 
55A-11-09. 


55A-12-01. 


55A-12-02. 


55A-13-01. 
55A-13-02. 


Approval by third persons. 


Article 11. 
Merger. 


Approval of plan of merger. 

Limitations on mergers by charita- 
ble or religious corporations. 

Action on plan. 

Articles of merger. 

Effect of merger. 

Merger with foreign corporation. 

Bequests, devises, and gifts. 

Merger with business corporation. 

Merger with unincorporated entity. 


Article 12. 
Transfer of Assets. 


Sale of assets in regular course of 
activities and mortgage of assets. 

Sale of assets other than in regular 
course of activities. 


Article 13. 
Distributions. 


Prohibited distributions. 
Authorized distributions. 


Article 14. 


Dissolution. 


Part 1. Voluntary Dissolution. 


Sec. 


55A-14-01. 


55A-14-02. 


55A-14-03. 
55A-14-04. 
55A-14-05. 
55A-14-06. 


Dissolution by incorporators or di- 
rectors prior to commencement of 
activities. 

Dissolution by directors, members, 
and third persons. 

Plan of dissolution. 

Articles of dissolution. 

Revocation of dissolution. 

Effect of dissolution. 


55A-14-07. Known claims against dissolved 
corporation. 

Unknown and certain other claims 
against dissolved corporation. 

55A-14-09. Enforcement of claims. 


55A-14-10 through 55A-14-19. [Reserved.] 


55A-14-08. 


Part 2. Administrative Dissolution. 


55A-14-20. Grounds for administrative disso- 
lution. 

55A-14-21. Procedure for and effect of admin- 
istrative dissolution. 

55A-14-22. Reinstatement following adminis- 
trative dissolution. 

55A-14-23. Appeal from denial of reinstate- 
ment. 

55A-14-24. Inapplicability of Administrative 
Procedure Act. 

55A-14-25 through 55A-14-29. [Reserved. ] 


Part 3. Judicial Dissolution. 


55A-14-30. Grounds for judicial dissolution. 
55A-14-31. Procedure for judicial dissolution. 
55A-14-32. Receivership. 

55A-14-33. Decree of dissolution. 

55A-14-34 through 55A-14-39. [Reserved.] 


Part 4. Miscellaneous. 


55A-14-40. Disposition of amounts due to un- 
available members and creditors. 


Article 14A. 


Reorganization. 


55A-14A-01. Fundamental changes in reorga- 
nization proceedings. 


Article 15. 


Foreign Corporations. 
Part 1. Certificate of Authority. 


55A-15-01. Authority to conduct affairs re- 
quired. 

55A-15-02. Consequences of conducting affairs 
without authority. 

55A-15-03. Application for certificate of au- 
thority. 
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Sec. 


55A-15-04. 
55A-15-05. 
55A-15-06. 
55A-15-07. 


55A-15-08. 


55A-15-09. 
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Amended certificate of authority. 

Effect of certificate of authority. 
Corporate name of foreign corpora- 
tion. 

Registered office and registered 
agent of foreign corporation. 
Change of registered office or reg- 
istered agent of foreign corpora- 
tion. 

Resignation of registered 


Sec. 


55A-16-01. 
55A-16-02. 
55A-16-03. 
55A-16-04. 
55A-16-05. 


Article 16. 


Records and Reports. 


Part 1. Records. 


Corporate records. 

Inspection of records by members. 
Scope of inspection rights. 
Court-ordered inspection. 
Limitations on use of membership 


agent of foreign 

corporation. 
55A-15-10. Service on foreign corporation. 
55A-15-11 through 55A-15-19. [Reserved.] 


Part 2. Withdrawal. 


55A-15-20. Withdrawal of foreign corporation. 

55A-15-21. Withdrawal of foreign corporation 
by reason of a merger, consolida- 
tion, or conversion. 

55A-15-22 through 55A-15-29. [Reserved.] 


Part 3. Revocation of Certificate of Authority. 


55A-15-30. Grounds for revocation. 

55A-15-31. Procedure and effect of revocation. 

55A-15-32. Appeal from revocation. 

55A-15-33. Inapplicability of Administrative 
Procedure Act. 


list. 
55A-16-06 through 55A-16-19. [Reserved.] 


Part 2. Reports. 


55A-16-20. Financial statements for members. 

55A-16-21. Notice of indemnification to mem- 
bers. 

55A-16-22. [Repealed.] 


Article 17. 


Transition and Curative Provisions. 


55A-17-01. 
55A-17-02. 


Applicability of Chapter. 

Certain religious, etc., associations 
deemed incorporated. 

Saving provisions. 

Severability. 

Validation of amendments to corpo- 
rate charters extending corporate 
existence; limitation of actions; in- 
tent. 


55A-17-03. 
55A-17-04. 
55A-17-05. 


NORTH CAROLINA COMMENTARY 


This revision of the North Carolina Nonprofit 
Corporation Act (hereinafter the “Act”) is based 
in large part upon the North Carolina Business 
Corporation Act (hereinafter “BCA”). Accord- 
ingly, the Act follows the same general organi- 
zation and numbering system as the BCA and, 
where appropriate, incorporates the substance 
of the BCA. Stylistic or other minor differences 
in language and form between certain sections 
of the Act and the sections of the BCA from 
which they are derived are not intended to 
imply substantive differences. 

Although the drafters reviewed the Revised 
Model Nonprofit Corporation Act (1987) (here- 
inafter the “Model Act”) and adopted certain of 


Editor’s Note. — Session Laws 1993, c. 398, 
s. 1, effective July 1, 1994, rewrote Chapter 55A 
and entitled it the North Carolina Nonprofit 
Corporation Act, to replace former Chapter 
55A, entitled the Nonprofit Corporation Act, 
which had been adopted by Session Laws 1955, 
ca 230, 

For tables of corresponding sections of former 
and new Chapter 55A, see the tables at the end 
of this Chapter. 


its provisions, the Act is substantially different 
from the Model Act. For that reason, the Offi- 
cial Comments to the Model Act are not in- 
cluded in this commentary. 

The North Carolina comments are designed 
to note significant substantive changes from 
prior law, to highlight certain provisions of the 
Act that had no counterpart in the prior law 
and to explain certain provisions of the Act. For 
any section of the Act that is the same or 
substantially the same as the corresponding 
section of the BCA, it is appropriate to refer to 
the comments to the corresponding BCA sec- 
tion. 


Section 2 of Session Laws 1993, c. 398 pro- 
vides: “The Revisor of Statutes shall cause to be 
printed along with this act all explanatory 
comments of the drafters of this act as the 
Revisor may deem appropriate.” 

Where appropriate, the historical citations to 
sections of former Chapter 55A have been 
added to corresponding sections in new Chap- 
ter 55A. 

The case notes appearing under the sections 
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§55A-1-01 


of this Chapter were decided under former 
Chapter 55A or under prior law. 


ART. 1. GENERAL PROVISIONS 


§55A-1-20 


ARTICLE 1. 


General Provisions. 


Part 1. Short Title and Reservation of Power. 


§ 55A-1-01. Short title. 


This Chapter shall be known and may be cited as the “North Carolina 
Nonprofit Corporation Act”. (1955, c. 1230; 1993, c. 398, s. 1.) 


Cross References. — As to jurisdiction of 
the superior court division over proceedings 
under this Chapter, see § 7A-249. For the 
North Carolina Community Trust for Persons 
with Severe Chronic Disabilities Act, see 
§ 36A-59.10 et seq. 

Editor’s Note. — Session Laws 1955, c. 
1230, in enacting the Nonprofit Corporation Act 


nonprofit corporations in Chapter 55, except as 
the provisions apply to hospital service corpo- 
rations regulated by Chapter 57. (See now 
Articles 65 and 66 of Chapter 58, §§ 58-65-1 et 
seq. and §§ 58-66-1 et seq.) 

Legal Periodicals. — For article, “Legal 
Aspects of Changing University Investment 
Strategies,” see 58 N.C.L. Rev. 189 (1980). 


in 1955, repealed all provisions relating to 


§ 55A-1-02. Reservation of power to amend or repeal. 


The General Assembly has power to amend or repeal all or part of this 
Chapter at any time and all domestic and foreign corporations subject to this 
Chapter are governed by the amendment or repeal. (1955, c. 1230; 1993, c. 398, 
s. 1.) 


§§ 55A-1-03 through 55A-1-19: Reserved for future codification pur- 


poses. 


Part 2. Filing Documents. 


§ 55A-1-20. Filing requirements. 


(a) To be entitled to filing by the Secretary of State under this Chapter, a 
document shall satisfy the requirements of this section, and of any other 
section that adds to or varies these requirements. 

(b) The document must be one that is required or permitted by this Chapter 
to be filed in the office of the Secretary of State. 

(c) The document shall contain the information required by this Chapter. It 
may contain other information as well. 

(d) The document shall be typewritten or printed. 

(e) The document shall be in the English language. 

A corporate name need not be in English if written in English letters or 
Arabic or Roman numerals, and the certificate of existence required of foreign 
corporations need not be in English if accompanied by a reasonably authenti- 
cated English translation. 

(f) A document submitted by a domestic or foreign corporation or business 
corporation shall be executed: 

(1) By the presiding officer of the board of directors by its president, or by 
another of its officers; 
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(2) If directors have not been selected or the corporation has not been 
formed, by an incorporator; or 

(3) If the corporation is in the hands of a receiver, trustee, or other 
court-appointed fiduciary, by that fiduciary. 

A document submitted by an unincorporated entity must be executed by a 
person authorized to execute documents (i) pursuant to G.S. 57C-1-20(f) if the 
unincorporated entity is a domestic or foreign limited liability company, (ii) 
pursuant to G.S. 59-204 if the unincorporated entity is a domestic or foreign 
limited partnership, or (111) pursuant to G.S. 59-73.7(a)(4) if the unincorporated 
entity is any other partnership as defined in G.S. 59-36 whether or not formed 
under the laws of this State. 

(¢) The person executing the document shall sign it and state beneath or 
opposite his signature his name and the capacity in which he signs. The 
document may but need not contain: 

(1) The corporate seal; 
(2) An attestation by the secretary or an assistant secretary; and 
(3) An acknowledgment, verification, or proof. 

(h) If the Secretary of State has prescribed a mandatory form for the 
document under G.S. 55A-1-21, the document shall be in or on the prescribed 
form. 

(i) The document shall be delivered to the office of the Secretary of State for 
filing and shall be accompanied by one exact or conformed copy (except as 
provided in G.S. 55A-5-03 and G.S. 55A-15-09), and all fees required by this 
Chapter. 

(j) Any signature on any document authorized to be filed with the Secretary 
of State under any provision of this Chapter may be a facsimile. (1955, c. 1230; 
1967, c. 138, s. 2; c. 823, s. 21; 1985 (Reg. Sess., 1986), c. 801, s. 2; 19938, c. 398, 
s/ ‘1; 19992369, s.2.1:) 


Effect of Amendments. — Session Laws 
1999-369, s. 2.1, effective December 15, 1999, 
and applicable to mergers, consolidations, or 
conversions effective on or after that date, in 
subsection (f), substituted “A” for “The” and 
inserted “submitted by a domestic or foreign 


§ 55A-1-21. Forms. 


corporation or business corporation” in the in- 
troductory language, deleted “of a domestic or 
foreign corporation” following “board of direc- 
tors” in subdivision (f)(1) and added the last 
paragraph. 


(a) The Secretary of State may promulgate and furnish on request forms for: 
(1) An application for a certificate of existence; 
(2) A foreign corporation’s application for a certificate of authority to 


conduct affairs in this State; 


(3) A foreign corporation’s application for a certificate of withdrawal; 
(4) Designation of Principal Office Address; and 
(5) Corporation’s Statement of Change of Principal Office. 
If the Secretary of State so requires, use of these forms is mandatory. 
(b) The Secretary of State may promulgate and furnish on request forms for 
other documents required or permitted to be filed by this Chapter but their use 
is not mandatory. (1955, c. 1230; 1993, c. 398, s. 1; 1995, c. 539, s. 9.) 


§ 55A-1-22. Filing, service, and copying fees. 


(a) The Secretary of State shall collect the following fees when the docu- 
ments described in this subsection are delivered to the Secretary for filing: 
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(1) 
(2) 
(3) 
(4) 
(5) 
(6) 


(7) 


(8) 
(9) 


(10) 
(11) 


(12) 


(13) 
(14) 
(15) 
(16) 
(17) 


(18) 
(19) 
(20) 
(21) 
(22) 
(23) 


(24) 
(24a) 
(25) 
(26) 
(27) 


(28) 


ART. 1. GENERAL PROVISIONS 


Document 
Articles of incorporation 
Application for reserved name 
Notice of transfer of reserved name 
Application for registered name 
Application for renewal of registered name 
Corporation’s statement of change of registered 
agent or registered office or both 
Agent’s statement of change of registered office for 
each affected corporation 
Agent’s statement of resignation 
Designation of registered agent or registered office 
or both 
Amendment of articles of incorporation 
Restated articles of incorporation without amend- 
ment of articles | 
Restated articles of incorporation with amendment 
of articles 
Articles of merger 
Articles of dissolution 
Articles of revocation of dissolution 
Certificate of administrative dissolution 
Application for reinstatement following administra- 
tive dissolution 
Certificate of reinstatement 
Certificate of judicial dissolution 
Application for certificate of authority 
Application for amended certificate of authority 
Application for certificate of withdrawal 
a apeliel of revocation of authority to conduct af- 
airs 
yor Statement of Change of Principal Of- 
ce 
Designation of Principal Office Address 
Articles of correction 
Application for certificate of existence or authoriza- 
tion 
Any other document required or permitted to be 
filed by this Chapter 
Advisory review of a document 
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Fee 
$60.00 
$10.00 
$10.00 
$10.00 
$10.00 


$ 5.00 


$ 5.00 
No fee 


$ 5.00 
$25.00 


$10.00 


$25.00 
$25.00 
$15.00 
$10.00 
No fee 


$100.00 
No fee 
No fee 
$125.00 
$25.00 
$10.00 


No fee 
$5.00 
$5.00 

$10.00 

$ 5.00 


$10.00 


$200.00. 


(b) The Secretary of State shall collect a fee of ten dollars ($10.00) each time 
process is served on the Secretary under this Chapter. The party to a 
proceeding causing service of process is entitled to recover this fee as costs if 
the party prevails in the proceeding. 

(c) The Secretary of State shall collect the following fees for copying, 
comparing, and certifying a copy of any filed document relating to a domestic 
or foreign corporation: 

(1) One dollar a 00) a page for copying or comparing a copy to the 
original; and 

(2) Five dollars ($5.00) for the certificate. 

(1957, c. 1179; 1967, c. 823, s. 24; 1969, c. 875, s. 10; 1975, 2nd Sess., c. 981, s. 

2 1983, Bi 713, ss. 39- 42; 1991, @; BTA, S572 1993, Ci 398, s. 1; 1995, c. 539, Ss. 10: 

1997- 456, s. 55.3; 1997- 475, Sa.2) 1997- 485, s3) D1.) 
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§55A-1-23 


NORTH CAROLINA COMMENTARY 


This section contains a new fee schedule 
covering documents hcrequired or permitted to 
be filed under the Act. The fees shown here 


Editor’s Note. — Session Laws 1997-485, s. 
30, effective September 10, 1997, provides that 
the amendment to G.S. 55A-1-22(a)(17), made 
by s. 11 of the act, becomes effective September 
1, 1997, that the addition of subdivision (a)(27) 


combine the fees and taxes that were sepa- 
rately covered in former G.S. 55A-77 and 55A- 
78. 


becomes effective October 1, 1997, and that s. 
11 of the act applies “to requests for review of 
documents on or after that date”. 

Legal Periodicals. — For 1997 legislative 
survey, see 20 Campbell L. Rev. 389. 


§ 55A-1-22.1. Expedited filings. 


The Secretary of State shall guarantee the expedited filing of a document 
Hives receipt of the document in proper form and the payment of the required 
filing fee. The Secretary of State may collect the following additional fees for 
the expedited filing of a document received in good form: 

(1) Two hundred dollars ($200.00) for the filing by the end of the same 
business day of a document received by 12:00 noon Eastern Standard 


Time; and 
(2) One hundred dollars ($100.00) for the filing of a document within 24 
hours after receipt, excluding weekends and holidays. 
The Secretary of State shall not collect the fees allowed in this section unless 
the person submitting the document for filing requests an expedited filing and 
is informed by the Secretary of State of the fees prior to the filing of the 
document. (1995, c. 539, s. 11.) 


§ 55A-1-22.2. Advisory review of documents. 


Upon request, the Secretary of State shall provide for the review of a 
document prior to its submission for filing to determine whether it satisfies the 
requirements of this Chapter. Submission of a document for review shall be 
accompanied by the proper fee and shall be in accordance with procedures 
adopted by rule by the Secretary of State. The advisory review shall be 
completed within 24 hours after submission, excluding weekends and holidays, 
unless the person submitting the document is otherwise notified in accordance 
with procedures adopted by rule by the Secretary of State fixing priority 
between submissions under this section and filings under G.S. 55A-1-22.1. 
Upon completion of the advisory review, the Secretary of State shall notify the 
person submitting the document of any deficiencies in the document that 
would prevent its filing. (1997-485, s. 7.) 


§ 55A-1-23. Effective time and date of document. 


(a) Except as provided in subsection (b) of this section and G.S. 55A-1-24(c), 
a document accepted for filing is effective: 

(1) At the time of filing on the date it is filed, as evidenced by the Secretary 
of State’s date and time endorsement on the original document; or 

(2) At a later time specified in the document as its effective time on the 
date it is filed. 

(b) Adocument may specify a delayed effective time and date, and if it does 
so the document becomes effective at the time and date specified. If a delayed 
effective date but no time is specified, the document is effective at 11:59:59 p.m. 
on that date. A delayed effective date for a document shall not be later than the 
90th day after the date it is filed. 
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(c) Except as provided in G.S. 55A-2-03(b), the fact that a document has 
become effective under this section does not determine its validity or invalidity 
or the correctness or incorrectness of the information contained in the 
document. (1955, c. 1230; 1967, c. 13, s. 2; c. 823, s. 21; 1985 (Reg. Sess., 1986), 
318016 $3'22993) ¢c)1898,es. 71) 


§ 55A-1-24. Correcting filed document. 


(a) A domestic or foreign corporation may correct a document filed by the 
Secretary of State if the document (1) contains a statement that is incorrect and 
was incorrect when the document was filed or (41) was defectively executed, 
attested, sealed, verified, or acknowledged. 

(b) A document is corrected: 

(1) By preparing articles of correction that (i) describe the document 
(including its filing date) or have attached to them a copy of the 
document, (ii) specify the incorrect statement and the reason it is 
incorrect or the manner in which the execution was defective, and (111) 
correct the incorrect statement or defective execution; and 

(2) By delivering the articles to the Secretary of State for filing. 

(c) Articles of correction are effective on the effective date of the document 
they correct except as to persons who by relying on the uncorrected document 
are adversely affected by the correction. As to those persons, articles of 
correction are effective when filed. (1993, c. 398, s. 1; 1997-485, s. 15.) 


NORTH CAROLINA COMMENTARY 


This section had no counterpart in the prior 
law. 


§ 55A-1-25. Filing duty of Secretary of State. 


(a) If a document delivered to the office of the Secretary of State for filing 
satisfies the requirements of this Chapter, the Secretary of State shall file it. 
Documents filed with the Secretary of State pursuant to this Chapter may be 
maintained by the Secretary either in their original form or in photographic, 
microfilm, optical disk media, or other reproduced form. The Secretary may 
make reproductions of documents filed under this Chapter, or under any 
predecessor act, by photographic, microfilm, optical disk media, or other means 
of reproduction, and may destroy the originals of those documents reproduced. 

(b) The Secretary of State files a document by stamping or otherwise 
endorsing “Filed”, together with the Secretary of State’s name and official title 
and the date and time of filing, on both the original and the exact or conformed 
copy. After filing a document, except as provided in G.S. 55A-5-03 and G.S. 
55A-15-09, the Secretary of State shall deliver the exact or conformed copy to 
the domestic or foreign corporation or its representative. 

(c) Ifthe Secretary of State refuses to file a document, the Secretary of State 
shall return it, by personal delivery or by first-class mail postage prepaid, to 
the domestic or foreign corporation or its representative within five days after 
the document was received, together with a brief, written statement of the date 
of and the reason for refusal. The Secretary of State may correct apparent 
errors and omissions on a document submitted for filing if authorized to make 
the corrections by the person submitting the document for filing. The autho- 
rization to make the corrections shall be confirmed, according to procedures 
adopted by rule, by the Secretary prior to making the correction. 

(d) The Secretary of State’s duty is to review and file documents that satisfy 
the requirements of this Chapter. The Secretary of State’s filing or refusing to 
file a document does not: 
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§55A-1-27 


(1) Except as provided in G.S. 55A-2-03(b), affect the validity or invalidity 
of the document in whole or part; 
(2) Determine the correctness or incorrectness of information contained in 


the document; 


(3) Create a presumption that the document is valid or invalid or that 
information contained in the document is correct or incorrect. (1955, c. 
1230; 1967, c. 18, s. 2; c. 828, s. 21; 1985 (Reg. Sess., 1986), c. 801, s. 
25. 1993;.6, 390,82 1s 1995, €. DG9).Ssibae 


NORTH CAROLINA COMMENTARY 


Subsection (d) eliminates the presumption 
contained in former G.S. 55A-82 that a certifi- 
cate issued by the Secretary of State with 
respect to a document on file in his office 
constitutes prima facie evidence of the facts 
therein stated. Although the filing of a docu- 


narily affect the validity of a document, G.S. 
55A-2-03 provides that the Secretary of State’s 
filing of articles of incorporation is conclusive 
proof that the incorporator has satisfied all 
conditions precedent to incorporation, except in 
a proceeding by the State. 


ment by the Secretary of State does not ordi- 


§ 55A-1-26. Appeal from Secretary of State’s refusal to file 
document. 


(a) If the Secretary of State refuses to file a document delivered to the 
Secretary of State’s office for filing, the person tendering the document for 
filing may, with 30 days after such refusal, appeal the refusal to the Superior 
Court of Wake County. The appeal is commenced by filing a petition with the 
court and with the Secretary of State requesting the court to compel the 
Secretary of State to file the document. The petition shall have attached to it 
the document to be filed and the Secretary of State’s explanation for his refusal 
to file. The appeal to the superior court is not governed by the Administrative 
Procedure Act and shall be determined upon such further notice and opportu- 
nity to be heard, if any, as the court may deem appropriate under the 
circumstances. 

(b) Upon consideration of the petition and any response made by the 
Secretary of State, the court may, prior to entering final judgment, order the 
Secretary of State to file the document or take other action the court considers 
appropriate. 

(c) The court’s final decision may be appealed as in other civil proceedings. 
(1993, ,.c..398, se 1,) 


NORTH CAROLINA COMMENTARY 


The prior law contained no explicit procedure 
for appeal from the Secretary of State’s refusal 
to file a document. 


§ 55A-1-27. Evidentiary effect of certificate of filing. 


A certificate attached to a copy of a document filed by the Secretary of State, 
bearing the Secretary of State’s signature (which may be in facsimile) and the 
seal of office and certifying that the copy is a true copy of the document, is 
conclusive evidence that the original document is on file with the Secretary of 
State. A photographic, microfilm, optical disk media, or other reproduced copy 
of a document filed pursuant to this Chapter or any predecessor act, when 
certified by the Secretary, shall be considered an original for all purposes and 
is admissible in evidence in like manner as an original. (1955, c. 1230; 1998, c. 
398, ss 13,1995:1c. 539.8: 13.) 
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NORTH CAROLINA COMMENTARY 


This section differs from former G.S. 55A-82, prima facie evidence of the facts stated in the 
which made the Secretary of State’s certificate certificate and in the certified document. 


§ 55A-1-28. Certificate of existence. 


(a) Anyone may apply to the Secretary of State to furnish a certificate of 
existence for a domestic corporation or a certificate of authorization for a 
foreign corporation. 

(b) A certificate of existence or authorization sets forth: 

(1) The domestic corporation’s corporate name or the foreign corporation’s 
name used in this State; 

(2) That the domestic corporation is duly incorporated under the law of 
this State, the date of its incorporation, and the period of its duration 
if less than perpetual; or that the foreign corporation is authorized to 
conduct affairs in this State; 

(3) That the articles of incorporation of a domestic corporation or the 
certificate of authority of a foreign corporation has not been sus- 
pended for failure to comply with the Revenue Act of this State and 
that the corporation has not been administratively dissolved for 
failure to comply with the provisions of this Chapter; 

(4) Repealed by Session Laws c. 539, s. 14. 

(5) That articles of dissolution have not been filed; and 

(6) Other facts of record in the office of the Secretary of State that may be 
requested by the applicant. 

(c) Subject to any qualification stated in the certificate, a certificate of 
existence or authorization issued by the Secretary of State may be relied upon 
as conclusive evidence that the domestic or foreign corporation is in existence 
or is authorized to conduct affairs in this State. (1955, c. 1230; 1993, c. 398, s. 
15.1995, c., 539; s..14.) 


§ 55A-1-29. Penalty for signing false document. 


(a) A person commits an offense if the person signs a document the person 
knows is false in any material respect with intent that the document be 
delivered to the Secretary of State for filing. 

(b) An offense under this section is a Class 1 misdemeanor. (1955, c. 1230; 
19938, c. 398, s. 1; 1994, Ex. Sess., c. 14, s. 36.) 


Part 3. Secretary of State. 
§ 55A-1-30. Powers. 


The Secretary of State has the power reasonably necessary to perform the 
duties required of the Secretary of State by this Chapter. (1955, c. 1230; 1993, 
C398, Soir) 


§ 55A-1-31. Interrogatories by Secretary of State. 


The Secretary of State may propound to any domestic or foreign corporation 
which the Secretary of State has reason to believe is subject to the provisions 
of this Chapter, and to any officer or director thereof, any written interroga- 
tories as may be reasonably necessary and proper to enable the Secretary of 
State to ascertain whether the corporation is subject to the provisions of this 
Chapter or has complied with all the provisions of this Chapter applicable to it. 
The interrogatories shall be answered within 30 days after the mailing thereof, 
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or within such additional time as shall be fixed by the Secretary of State, and 
the answers thereto shall be full and complete and shall be made in writing 
and under oath. If the interrogatories are directed to an individual, they shall 
be answered by the individual, and if directed to a corporation, they shall be 
answered by the presiding officer of the board of directors, the president, or by 
another officer of the corporation. The Secretary of State shall certify to the 
Attorney General, for such action as the Attorney General may deem appro- 
priate, all interrogatories and answers thereto which disclose a violation of any 
of the provisions of this Chapter, requiring or permitting action by the Attorney 
General. (1955, c. 1230; 1993, c. 398, s. 1.) 


NORTH CAROLINA COMMENTARY 


This section brings forward former G.S. 
55A-79 with minor modifications. 


§ 55A-1-32. Penalties imposed upon corporations, officers, 
and directors for failure to answer interroga- 
tories. 


(a) The knowing failure or refusal of a domestic or foreign corporation to 
answer truthfully and fully, within the time prescribed in this Chapter, 
interrogatories propounded by the Secretary of State in accordance with the 
provisions of this Chapter shall constitute grounds for administrative dissolu- 
tion under G.S. 55A-14-20 or for revocation under G.S. 55A-15-30,.as the case 
may be. | 

(b) Each officer and director of a domestic or foreign corporation who 
knowingly fails or refuses, within the time prescribed by this Chapter, to 
answer truthfully and fully interrogatories propounded to him by the Secre- 
tary of State in accordance with the provisions of this Chapter shall be guilty 
of a Class 1 misdemeanor. (1955, c. 1230; 19938, c. 398, s. 1; 1994, Ex. Sess., c. 
14, s. 37.) 


NORTH CAROLINA COMMENTARY 


This section brings forward former G.S. to revoke the certificate of authority of an 
55A-80 with two exceptions: First, a violation of offending foreign corporation under Article 15. 
this section by a corporation is not a misde- Second, the provisions relating to the signing of 
meanor; instead, the Secretary of State is em- false documents by a director or officer were 
powered to dissolve administratively an offend- omitted and are. covered by G.S. 55A-1-29. 
ing domestic corporation under Article 14 and 


§ 55A-1-33. Information disclosed by interrogatories. 


Interrogatories propounded by the Secretary of State and the answers 
thereto shall not be open to public inspection nor shall the Secretary of State 
disclose any facts or information obtained therefrom except when the Secre- 
tary of State’s official duty requires disclosure to be made public or when the 
interrogatories or the answers thereto are required for evidence in any 
criminal proceeding or in any other action or proceeding by this State. (1993, 
Cx 998,:Ss1.) . 


NORTH CAROLINA COMMENTARY 


This section had no counterpart in the prior 
law. 
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§§ 55A-1-34 through 55A-1-39: Reserved for future codification pur- 


poses. 


Part 4. Definitions. 


§ 55A-1-40. Chapter definitions. 


In this Chapter unless otherwise specifically provided: 

(1) “Articles of incorporation” include amended and restated articles of 
incorporation and articles of merger. 

(2) “Board” or “board of directors” means the group of natural persons 
vested by the corporation with the management of its affairs whether 
or not the group is designated as directors in the articles of incorpo- 
ration or bylaws. 

(3) “Bylaws” means the rules (other than the articles) adopted pursuant to 
this Chapter for the regulation or management of the affairs of the 
corporation irrespective of the name or names by which the rules are 
designated. 

(4) “Charitable or religious corporation” means any corporation that is 
exempt under section 501(c)(3) of the Internal Revenue Code of 1986 
or any successor section, or that is organized exclusively for one or 
more of the purposes specified in section 501(c)(3) of the Internal 
Revenue Code of 1986 or any successor section and that upon 
dissolution shall distribute its assets to a charitable or religious 
corporation, the United States, a state or an entity that is exempt 
under section 501(c)(3) of the Internal Revenue Code of 1986 or any 
successor section. 

(4a) “Conspicuous” means so written that a reasonable person against 
whom the writing is to operate should have noticed it. For example, 
printing in italics or boldface or contrasting color, or typing in capitals 
or underlined, is conspicuous. 

(5) “Corporation” or “domestic corporation” means a nonprofit corporation 
subject to the provisions of this Chapter, except a foreign corporation. 

(6) “Delegates” means those persons elected or appointed to vote in a 
representative assembly for the election of a director or directors or on 
other matters. 

(7) “Deliver” includes mail. 

(8) “Distribution” means a direct or indirect transfer of money or other 
property or incurrence of indebtedness by a corporation to or for the 
benefit of its members, directors, or officers, or to or for the benefit of 
transferees in liquidation under Article 14 of this Chapter (other than 
creditors). 

(9) “Effective date of notice” is defined in G.S. 55A-1-41. 

(10) “Entity” includes corporation and foreign corporation; domestic or 
foreign business corporation; professional corporation; limited liabil- 
ity company; profit and nonprofit unincorporated association, chapter 
or other organizational unit; business trust, estate, partnership, trust, 
and two or more persons having a joint or common economic interest; 
and state, United States, and foreign government. 

(11) “Foreign corporation” means a corporation (with or without capital 
stock) organized under a law other than the law of this State for 
purposes for which a corporation might be organized under this 
Chapter. 

(12) “Governmental subdivision” includes authority, county, district, and 
municipality. 
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(13) “Includes” denotes a partial definition. 

(14) “Individual” denotes a natural person legally competent to act and 
also includes the estate of an incompetent or deceased individual. 

(15) “Means” denotes an exhaustive definition. 

(16) “Member” means a person who is, by the articles of incorporation or 
bylaws of the corporation, either (i) specifically designated as a 
member or (ii) included in a category of persons specifically desig- 
nated as members. A person is not a member solely by reason of 
having voting rights or other rights associated with membership. 

(17) “Nonprofit corporation” means a corporation intended to have no 
income or intended to have income none of which is distributable to its 
members, directors, or officers, except as permitted by Article 13 of 
this Chapter, and includes all associations without capital stock 
formed under Subchapter V of Chapter 54 of the General Statutes or 
under any act or acts replaced thereby. 

(18) “Notice” includes demand and is defined in G.S. 55A-1-41. 

(19) “Person” includes individual and entity. 

(20) “Principal office” means the office Gin or out of this State) so desig- 
nated in the articles of incorporation, the Designation of Principal 
Office Address form, or in any subsequent Corporation’s Statement of 
Change of Principal Office Address form filed with the Secretary of 
State where the principal offices of a domestic or foreign corporation 
are located. 

(21) “Proceeding” includes civil suit and criminal, administrative, and 
investigatory action. 

(22) “Record date” means the date established under Article 7 of this 
Chapter on which a corporation determines the identity of its mem- 
bers for the purposes of this Chapter. 

(23) “Secretary” means the corporate officer to whom the board of direc- 
tors has delegated responsibility under G.S. 55A-8-40(c) for custody of 
the minutes of the meetings of the board of directors and of the 
members and for authenticating records of the corporation. 

(24) “State,” when referring to a part of the United States, includes a state 
and commonwealth (and their agencies and governmental subdivi- 
sions) and a territory, and insular possession (and their agencies and 
governmental subdivisions) of the United States. 

(24a) “Unincorporated entity” means a domestic or foreign limited liabil- 
ity company as defined in G.S. 57C-1-03, a domestic or foreign limited 
partnership as defined in G.S. 59-102, or any other partnership as 
defined in G.S. 59-36, whether or not formed under the laws of this 
State, including a registered limited liability partnership as defined in 
G.S. 59-32 and any other limited liability partnership formed under a 
law other than the laws of this State. 

(25) “United States” includes district, authority, bureau, commission, 
department, and any other agency of the United States. 

(26) “Vote” includes authorization by written ballot and written consent. 
(1955, c. 1230; 1959, c. 1161, s. 4; 1985 (Reg. Sess., 1986), c. 801, s. 1; 
1993, c. 398, s. 1; 1995, c. 539, s. 15; 1999-369, s. 2.2.) 


NORTH CAROLINA COMMENTARY 


This section defines more terms than former (a) that the Internal Revenue Service has de- 
G.S. 55A-2. Several definitions deserve special termined is tax exempt under Section 501(c)(3) 
mention: of the Internal Revenue Code, (b) that qualifies 
1. Charitable or religious corporation for tax exemption under Section 501(c)(3) but 

“Charitable or religious corporation” is de- with respect to which no determination has 
fined in subdivision (4) to mean a corporation been made by the Internal Revenue Service, or 
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(c) that would qualify for tax exemption under 
Section 501(c)(3) if it did not engage in certain 
prohibited political activities or other disqualli- 
fying activities. Section 501(c)(3) generally pro- 
vides tax exempt status to corporations orga- 
nized and operated exclusively for one or more 
of the following purposes: religious, charitable, 
scientific, testing for public safety, literacy, ed- 
ucational or prevention of cruelty to children or 
animals. Certain provisions of the Act apply 
exclusively to charitable or religious corpora- 
tions and distributions by charitable or reli- 
gious corporations are strictly limited by Article 
13, 
2. Distribution 

“Distribution” is defined broadly in subdivi- 


Editor’s Note. — The subdivision added by 
Session Laws 1999-369, s. 2.2, has been desig- 
nated as (24a) pursuant to directions from the 
Revisor of Statutes. 

Effect of Amendments. — Session Laws 
1999-369, s. 2.2, effective December 15, 1999, 
and applicable to mergers, consolidations, or 


§ 55A-1-41. Notice. 


ART. 1. GENERAL PROVISIONS 


§55A-1-41 


sion (8) to include transfers to, and debt in- 
curred for the benefit of, members, directors, 
officers and transferees in liquidation. This 
broad definition effectuates the basic rule that 
a nonprofit corporation is prohibited from mak- 
ing distributions except as specifically autho- 
rized by Article 13. 
3. Member 

Subdivision (16) makes clear that a person 
does not have the rights of a member (under 
Article 16, for example), solely by reason of 
having voting rights or other rights commonly 
associated with membership. 


conversions effective on or after that date, 
added the subdivision designated herein as 
(24a). 

Legal Periodicals. — For note, “The Non- 
profit Corporation in North Carolina: Recogniz- 
ing a Right to Member Derivative Suits,” see 63 
N.C.L. Rev. 999 (1985). 


(a) Notice under this Chapter shall be in writing unless oral notice is 
authorized in the corporation’s articles of incorporation or bylaws and written 
notice is not specifically required by this Chapter. 

(b) Notice may be communicated in person; by telephone, telegraph, 
teletype, or other form of wire or wireless communication, or by facsimile 
transmission; or by mail or private carrier. If these forms of personal notice are 
impracticable as to one or more persons, notice may be communicated to such 
persons by publishing notice in a newspaper, or by radio, television, or other 
form of public broadcast communication, in the county where the corporation 
has its principal place of business in the State, or if it has no principal place of 
business in the State, the county where it has its registered office. 

(c) Written notice by a domestic or foreign corporation to its member is 
effective when deposited in the United States mail with postage thereon 
prepaid and correctly addressed to the member’s address shown in the 
corporation’s current record of members. 

(d) Written notice to a domestic or foreign corporation (authorized to 
conduct affairs in this State) may be addressed to its registered agent at its 
registered office or to the corporation or its secretary at its principal office 
shown in its articles of incorporation, the Designation of Principal Office 
Address form, or any Corporation’s Statement of Change of Principal Office 
Address form filed with the Secretary of State. 

(e) Except as provided in subsection (c) of this section, written notice is 
effective at the earliest of the following: 

(1) When received; 

(2) Five days after its deposit in the United States mail, as evidenced by 
the postmark or otherwise, if mailed with at least first-class postage 
thereon prepaid and correctly addressed; 

(3) On the date shown on the return receipt, if sent by registered or 
certified mail, return receipt requested, and the receipt is signed by or 
on behalf of the addressee; 


1221 


§55A-1-42 CH. 554. NONPROFIT CORPORATION ACT §$55A-1-50 


(4) If mailed with less than first-class postage, 30 days after its deposit in 
the United States mail, as evidenced by the postmark or otherwise, if 
mailed with postage thereon prepaid and correctly addressed; 

(5) When delivered to the member’s address shown in the corporation’s 
current list of members. 

(f) Written notice is correctly addressed to a member of a domestic or foreign 
corporation if addressed to the member’s address shown in the corporation’s 
current list of members. In the case of members who are residents of the same 
household and who have the same address, the corporation’s bylaws may 
provide that a single notice may be given to such members jointly. 

(g) Oral notice is effective when actually communicated to the person 
entitled to oral notice. 

(h) If this Chapter prescribes notice requirements for particular circum- 
stances, those requirements govern. If articles of incorporation or bylaws 
prescribe notice requirements not inconsistent with this section or other 
provisions of this Chapter, those requirements govern. 

(i) Written notice need not be provided in a separate document and may be 
included as part of a newsletter, magazine, or other publication regularly sent 
to members if conspicuously identified as a notice. (1993, c. 398, s. 1; 1995, c. 
539,-s..160) 


NORTH CAROLINA COMMENTARY 


The prior law contained no general definition 
of “notice.” Subdivision (e)(4) recognizes that 
nonprofit corporations may have special mail- 
ing privileges. Notices mailed at the nonprofit 
rate are effective 30 days after deposit in the 


tions include notices in newsletters, magazines 
and other publications regularly sent to mem- 
bers, and subsection (i) specifically authorizes 
this form of notice if it is conspicuously identi- 
fied as a notice. 


United States mail. Many nonprofit corpora- 


§§ 55A-1-42 through 55A-1-49: Reserved for future codification pur- 


poses. 


Part 5. Private Foundations. 


§ 55A-1-50. Private Foundations. 


Except where otherwise determined by a court of competent jurisdiction, a 
corporation that is a private foundation as defined in section 509(a) of the 
Internal Revenue Code of 1986: 

(1) Shall distribute such amounts for each taxable year at such time and 
in such manner as not to subject the corporation to tax under section 
4942 of the Code. 

(2) Shall not engage in any act of self-dealing as defined in section 4941(d) 
of the Code. 

(3) Shall not retain any excess business holdings as defined in section 
4943(c) of the Code. 

(4) Shall not make any investments in such manner as to subject the 
corporation to tax under section 4944 of the Code. 

(5) Shall not make any taxable expenditures as defined in section 4945(d) 
of the Code. 

All references in this section to sections of the Code shall be to sections of the 
Internal Revenue Code of 1986 as amended from time to time, or to corre- 
sponding provisions of subsequent internal revenue laws of the United States. 
(1955, c. 1230; 1957, c. 783, s. 7; 1969, c. 875, s..4; 1971, c..1136,.s.:1; 1977, c. 
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236, s. 1; c. 663; 1979, c. 1027; 1985, c. 505; 1985 (Reg. Sess., 1986), c. 801, ss. 


8-14; 1993, c. 398, s. 1.) 


NORTH CAROLINA COMMENTARY 


This section is substantially the same as 
former G.S. 55A-15(c). It is applicable to non- 
profit corporations that are private founda- 
tions, as defined in Section 509(a) of the Inter- 
nal Revenue Code, and is intended to comply 
with Section 1.508-3(d) of the Income Tax Reg- 
ulations, which provides that a private founda- 


Legal Periodicals. — For survey of 1977 
law on business associations, see 56 N.C.L. Rev. 
939 (1977). 


tion’s governing instrument is deemed to con- 
form with the requirements of Section 508(e) of 
the Code if valid provisions of state law require 
the foundation to comply with the require- 
ments and prohibitions described in Section 
508(e)(1) of the Code. 


For article, “Legal Aspects of Changing Uni- 
versity Investment Strategies,” see 58 N.C.L. 
Rev. 189 (1980). 


§§ 55A-1-51 through 55A-1-59: Reserved for future codification pur- 


poses. 


Part 6. Judicial Relief. 
§ 55A-1-60. Judicial relief. 


(a) If for any reason it is impracticable for any corporation to call or conduct 
a meeting of its members, delegates, or directors, or otherwise obtain their 
consent, in the manner prescribed by its articles of incorporation, bylaws, or 
this Chapter, then upon petition of a director, officer, delegate, member, or the 
Attorney General, the superior court may order that such a meeting be held or 
that a written ballot or other method be used for obtaining the vote of 
members, delegates, or directors, in such a manner as the court finds fair and 
equitable under the circumstances. 

(b) The court shall, in an order issued pursuant to this section, provide for 
a method of notice reasonably designed to give actual notice to all such persons 
who would be entitled to notice of a meeting held pursuant to the articles of 
incorporation, bylaws, and this Chapter, and notice given in this manner shall 
be effective whether or not it results in actual notice to all such persons or 
conforms to the notice requirements that would otherwise apply. Notice shall 
be given in this manner to all persons determined by the court to be members 
or directors. 

(c) The order issued pursuant to this section may, to the extent the court 
finds it reasonably required under the circumstances, dispense with any 
requirement relating to the holding of or voting at meetings or obtaining votes, 
including any requirement as to quorums or as to the number or percentage of 
votes needed for approval, that would otherwise be imposed by the articles of 
incorporation, bylaws, or this Chapter. 

(d) Whenever practical any order issued pursuant to this section shall limit 
the subject matter of meetings or other forms of consent authorized to items, 
including amendments to the articles of incorporation or bylaws, the resolution 
of which will or may enable the corporation to continue managing its affairs 
without further resort to this section; provided, however, that an order under 
this section may also authorize the obtaining of whatever votes and approvals 
are necessary for the dissolution, merger, or sale of assets. 

(e) Any meeting or other method of obtaining the vote of members, dele- 
gates, or directors conducted pursuant to an order issued under this section, 
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and that complies with all the provisions of the order, is for all purposes a valid 
meeting or vote, as the case may be, and shall have the same force and effect 
as if it complied with every requirement imposed by the articles of incorpora- 
tion, bylaws, and this Chapter. (1993, c. 398, s. 1.) 


NORTH CAROLINA COMMENTARY 


This section had no counterpart in the prior 
law and is adapted from the Model Act. It 
authorizes the superior court, in its discretion, 
to prescribe special procedures that will enable 
a corporation to call and conduct meetings or 
obtain the consent of members, delegates or 
directors when it is otherwise impracticable to 
do so. This section permits judicial relief only if 
the procedures established in the corporation’s 
articles of incorporation or bylaws or prescribed 


by statute are not viable under the circum- 
stances and any relief granted should be lim- 
ited in scope to that necessary to remove the 
impediment which makes compliance with 
such procedures impracticable, regardless of 
whether the impediment prevents a continua- 
tion of the corporation’s activities or consider- 
ation of dissolution, merger or a sale of the 
corporation’s assets. 


ARTICLE 2. 


Organization. 


§ 55A-2-01. Incorporators. 


One or more persons may act as the incorporator or incorporators of a 
corporation by delivering articles of incorporation to the Secretary of State for 
filing. (1955, c. 1230; 1969, c. 875, s. 1; 1971, c. 1281, s. 1; 1993, c. 398, s. 1.) 


NORTH CAROLINA COMMENTARY 


Under former G.S. 55A-6, only natural per- 
sons could serve as incorporators. Use of the 
word “persons” in this section means that enti- 


ties as well as natural persons may now serve 
as incorporators of nonprofit corporations. 


§ 55A-2-02. Articles of incorporation. 


(a) The articles of incorporation shall set forth: 
(1) Acorporate name for the corporation that satisfies the requirements of 


G.S. 55A-4-01; 


(2) If the corporation is a charitable or religious corporation, a statement 
to that effect if it was incorporated on or after the effective date of this 


Chapter; 


(3) The street address, and the mailing address if different from the street 
address, of the corporation’s initial registered office, the county in 
which the initial registered office is located, and the name of the 
corporation’s initial registered agent at that address; 

(4) The name and address of each incorporator; 

(5) Whether or not the corporation will have members; 

(6) Provisions not inconsistent with law regarding the distribution of 


assets on dissolution; and 


(7) The street address, and the mailing address, if different from the 
street address, of the principal office, and the county in which the 


principal office is located. 


(b) The articles of incorporation may set forth any provision that under this 
Chapter is required or permitted to be set forth in the bylaws, and may also set 


forth: 
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(1) The purpose or purposes for which the corporation is organized, which 


may be, either alone or in combination with other purposes, the 
transaction of any lawful activity; 


(2) The names and addresses of the individuals who are to serve as the 


initial directors; 


(3) Provisions not inconsistent with law regarding: 


a. Managing and regulating the affairs of the corporation; 

b. Defining, limiting, and regulating the powers of the corporation, its 
board of directors, and members (or any class of members); and 

c. The characteristics, qualifications, rights, limitations, and obliga- 
tions attaching to each or any class of members; 


(4) A provision limiting or eliminating the personal liability of any 


director for monetary damages arising out of an action whether by or 
in the right of the corporation or otherwise for breach of any duty as 
a director. No such provision shall be effective with respect to (i) acts 
or omissions that the director at the time of the breach knew or 
believed were clearly in conflict with the best interests of the corpo- 
ration, (ii) any liability under G.S. 55A-8-32 or G.S. 55A-8-338, (iii) any 
transaction from which the director derived an improper personal 
financial benefit, or (iv) acts or omissions occurring prior to the date 
the provision became effective. As used herein, the term “improper 
personal financial benefit” does not include a director’s reasonable 
compensation or other reasonable incidental benefit for or on account 
of his service as a director, trustee, officer, employee, independent 
contractor, attorney, or consultant of the corporation. A provision 
permitted by this Chapter in the articles of incorporation, bylaws, or 
a contract or resolution indemnifying or agreeing to indemnify a 
director against personal liability shall be fully effective whether or 
not there is a provision in the articles of incorporation limiting or 
eliminating personal liability. 


(c) The articles of incorporation need not set forth any of the corporate 
powers enumerated in this Chapter. (1955, c. 1230; 1957, c. 979, s. 11; 1959, c. 
1161, s. 5; 1985 (Reg. Sess., 1986), c. 801, ss. 3, 4; 1993, c. 398, s. 1; 1995, c. 539, 


s. 17.) 


NORTH CAROLINA COMMENTARY 


A nonprofit corporation incorporated on or 
after July 1, 1994, that is a charitable or 
religious corporation under G.S. 55A-1-40(4) 
must include a statement to that effect in its 
articles of incorporation. It is not necessary to 
state a corporation’s period of duration, its 
purpose or its initial board of directors as was 
required under former G.S. 55A-7. 

A provision limiting or eliminating the per- 
sonal liability of directors in certain circum- 
stances may now be included in the articles of 


§ 55A-2-03. Incorporation. 


incorporation. Although such a provision af- 
fects only claims by or on behalf of the corpora- 
tion and does not relieve directors from liability 
to third parties, immunity from liability to 
third parties is available to the extent provided 
in G.S. 55A-8-60 and G.S. 1-539.10. Use of the 
term “any director” in subdivision (b)(4) is in- 
tended to mean that a corporation is not re- 
quired to be uniform in its treatment of direc- 
tors under this subdivision. 


(a) Unless a delayed effective date is specified, the corporate existence 
begins when the articles of incorporation are filed. 

(b) The Secretary of State’s filing of the articles of incorporation is conclu- 
sive proof that the incorporators satisfied all conditions precedent to incorpo- 
ration except in a proceeding by the State to cancel or revoke the incorporation 
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or involuntarily dissolve the corporation. (1955, c. 1230; 1967, c. 13, s. 4; 1993, 
c. 398, s. 1.) 


§ 55A-2-04: Reserved for future codification purposes. 


§ 55A-2-05. Organization of corporation. 


(a) After incorporation: 

(1) Ifinitial directors are named in the articles of incorporation, the initial 
directors shall hold an organizational meeting at the call of a majority 
of the directors to complete the organization of the corporation by 
appointing officers, adopting bylaws, and conducting any other busi- 
ness brought before the meeting. 

(2) If initial directors are not named in the articles of incorporation, the 
incorporator or incorporators shall hold an organizational meeting at 
the call of a majority of the incorporators (i) to elect directors and 
complete the organization of the corporation, or (ii) to elect a board of 
directors who shall complete the organization of the corporation. 

(b) Action required or permitted by this Chapter to be taken by incorpora- 
tors at an organizational meeting may be taken without a meeting if the action 
taken is evidenced by one or more written consents describing the action taken 
and signed by each incorporator. If the incorporators act at a meeting, the 
notice and procedural provisions of G.S. 55A-8-22, 55A-8-23, and 55A-8-24 
shall apply. 

(c) An organizational meeting may be held in or out of this State. (1955, c. 
1230; 1969, c. 875, s. 2; 1985 (Reg. Sess., 1986), c. 801, s. 6; 1993, c. 398, s. 1.) 


NORTH CAROLINA COMMENTARY 


This section contains the substance of former __ directors are not named in the articles of incor- 
G.S. 55A-9 and, in addition, specifies the pro- _ poration. 
cedure for organization in the event initial 


§ 55A-2-06. Bylaws. 


(a) The incorporators or board of directors of a corporation shall adopt initial 
bylaws for the corporation. 

(b) The bylaws may contain any provision for regulating and managing the 
affairs of the corporation that is not inconsistent with law or the articles of 
incorporation. (1955, c. 1230; 1993, c. 398, s. 1.) 


§ 55A-2-07. Emergency bylaws. 


(a) Unless the articles of incorporation provide otherwise, the board of 
directors of a corporation may adopt, amend, or repeal bylaws to be effective 
only in an emergency defined in subsection (d) of this section. The emergency 
bylaws, which are subject to amendment or repeal by the members, may make 
all provisions necessary for managing the corporation during the emergency, 
including: 

(1) Procedures for calling a meeting of the board of directors; 
(2) Quorum requirements for the meeting; and 
(3) Designation of additional or substitute directors. 

(b) All provisions of the regular bylaws consistent with the emergency 
bylaws remain effective during the emergency. The emergency bylaws are not 
effective after the emergency ends. 

(c) Corporate action taken in good faith in accordance with the emergency 
bylaws binds the corporation, and the fact that the action was taken pursuant 
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to emergency bylaws shall not be used to impose liability on a corporate 
director, officer, employee, or agent. 

(d) An emergency exists for purposes of this section if a quorum of the 
corporation’s directors cannot readily be assembled because of some cata- 
strophic event. (1993, c. 398, s. 1.) 


NORTH CAROLINA COMMENTARY 


This section had no counterpart in the prior 
law. 


ARTICLE 3. 


Purposes and Powers. 


§ 55A-3-01. Purposes. 


(a) Every corporation incorporated under this Chapter has the purpose of 
engaging in any lawful activity unless a more limited purpose is set forth in its 
articles of incorporation. 

(b) Acorporation engaging in an activity that is subject to regulation under 
another statute of this State may incorporate under this Chapter only if 
permitted by, and subject to all limitations of, the other statute. (1955, c. 1230; 
1993, c. 398, s. 1.) 


Legal Periodicals. — For article, “Legal 
Aspects of Changing University Investment 
Strategies,” see 58 N.C.L. Rev. 189 (1980). 


§ 55A-3-02. General powers. 


(a) Unless its articles of incorporation or this Chapter provides otherwise, 
every corporation has perpetual duration and succession in its corporate name 
and has the same powers as an individual to do all things necessary or 
convenient to carry out its affairs, including without limitation, power: 

(1) To sue and be sued, complain and defend in its corporate name; 

(2) To have a corporate seal, which may be altered at will, and to use it, or 
a facsimile of it, by impressing or affixing it or in any other manner 
reproducing it; 

(3) To make and amend bylaws not inconsistent with its articles of 
incorporation or with the laws of this State, for regulating and 
managing the affairs of the corporation; 

(4) To purchase, receive, lease, or otherwise acquire, and own, hold, 
improve, use, and otherwise deal with, real or personal property, or 
any legal or equitable interest in property, wherever located; 

(5) To sell, convey, mortgage, pledge, lease, exchange, and otherwise 
dispose of all or any part of its property; 

(6) To purchase, receive, subscribe for, or otherwise acquire; own, hold, 
vote, use, sell, mortgage, lend, pledge, or otherwise dispose of; and 
deal in and with shares or other interests in, or obligations of, any 
other entity; 

(7) To make contracts and guarantees, incur liabilities, borrow money, 
issue its notes, bonds, and other obligations, and secure any of its 
obligations by mortgage or pledge of any of its property, franchises, or 
income; 
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(8) To lend money, invest and reinvest its funds, and receive and hold real 
and personal property as security for repayment, except as limited by 


G.S. 55A-8-32; 


(9) To be a promoter, partner, member, associate or manager of any 
partnership, joint venture, trust, or other entity; 

(10) To conduct its affairs, locate offices, and exercise the powers granted 
by this Chapter within or without this State; 

(11) To elect or appoint directors, officers, employees, and agents of the 
corporation, define their duties, and fix their compensation; 

(12) To pay pensions and establish pension plans, pension trusts, and 
other benefit and incentive plans for any or all of its current or former 
directors, officers, employees, and agents; 

(13) To make donations for the public welfare or for charitable, religious, 
cultural, scientific, or educational purposes, and to make payments or 
donations not inconsistent with law for other purposes that further 


the corporate interest; 


(14) To impose dues, assessments, admission and transfer fees upon its 


members; 


(15) To establish conditions for admission of members, admit members 


and issue memberships; 
(16) To carry on a business; 


(17) To procure insurance for its benefit on the life or physical or mental 
ability of any director, officer or employee and, in the case of a 
charitable or religious corporation, any sponsor, contributor, pledgor, 
student or former student whose death or disability might cause 
financial loss to the corporation, and for these purposes the corpora- 
tion is deemed to have an insurable interest in each such person; and 
to procure insurance for its benefit on the life or physical or mental 
ability of any other person in whom it has an insurable interest; 

(18) To engage in any lawful activity that will aid governmental policy; 

(19) To do all things necessary or convenient, not inconsistent with law, to 
further the activities and affairs of the corporation. 

(b) It shall not be necessary to set forth in the articles of incorporation any 
of the powers enumerated in this section. (1955, c. 1230; 1957, c. 783, s. 7; 1969, 
CBs, 2519 Lec oO, Wolke il ac. 2p Un cml eG, OU, Lolo aC aU. Loo. 
505; 1985 (Reg. Sess., 1986), c. 801, ss. 8-14; 1993, c. 398, s. 1.) 


NORTH CAROLINA COMMENTARY 


This section eliminates the distinction that 
former G.S. 55A-15 made between uncondi- 
tional powers and those exercisable only “in 
connection with carrying out the purposes 
stated in its charter.” The authority for non- 
profit corporations to make loans to directors or 
officers who are full-time employees is treated 
in 55A-8-32. 

The language “any other person” in the last 


Legal Periodicals. — For survey of 1977 
law on business associations, see 56 N.C.L. Rev. 
939 (1977). 


phrase in subdivision (a)(17) can include a 
member if the corporation has an insurable 
interest in the member. Under G.S. 58-58-86, a 
charitable or religious corporation that pur- 
chases or receives by assignment life insurance 
is deemed to have an insurable interest in the 
insured person’s life if the insured person con- 
sents to the purchase or assignment. 


For article, “Legal Aspects of Changing Uni- 
versity Investment Strategies,” see 58 N.C.L. 
Rey. 189 (1980). 
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§ 55A-3-03. Emergency powers. 


(a) In anticipation of or during an emergency defined in subsection (d) of this 
section, the board of directors of a corporation may: 

(1) Modify lines of succession to accommodate the incapacity of any 
director, officer, employee, or agent; and 

(2) Relocate the principal office, designate alternative principal offices or 
regional offices, or authorize the officers to do so. 

(b) During an emergency defined in subsection (d) of this section, unless 
emergency bylaws provide otherwise: 

(1) Notice of a meeting of the board of directors need be given only to those 
directors it is practicable to reach and may be given in any practicable 
manner, including by publication and radio; and 

(2) One or more officers of the corporation present at a meeting of the 
board of directors may be deemed to be directors for the meeting, in 
order of rank and within the same rank in order of seniority, as 
necessary to achieve a quorum. 

(c) Corporate action taken in good faith during an emergency under this 
section, to further the ordinary affairs of the corporation, binds the corporation 
and the fact that the action is taken pursuant to this section shall not be used 
to impose liability on a corporate director, officer, employee, or agent. 

(d) An emergency exists for purposes of this section if a quorum of the 
corporation’s directors cannot readily be assembled because of some cata- 
strophic event. (19938, c. 398, s. 1.) 


NORTH CAROLINA COMMENTARY 


This section had no counterpart in the prior 
law. 


§ 55A-3-04. Ultra vires. 


(a) Except as provided in subsection (b) of this section, the validity of 
corporate action shall not be challenged on the ground that the corporation 
lacks or lacked power to act. 

(b) Acorporation’s power to act may be challenged: 

(1) In a proceeding by a member or a director against the corporation to 
enjoin the act; 

(2) In a proceeding by the corporation, directly, derivatively, or through a 
receiver, trustee, or other legal representative, against an incumbent 
or former director, officer, employee, or agent of the corporation; or 

(3) In a proceeding by the Attorney General under G.S. 55A-14-30. 

(c) Ina proceeding by a member or a director under subdivision (b)(1) of this 
section to enjoin an unauthorized corporate act, the court may enjoin or set 
aside the act, if equitable and if all affected persons are parties to the 
proceeding, and may award damages for loss (other than anticipated profits) 
suffered by the corporation or another party because of enjoining the unau- 
thorized act. (1955, c. 1230; 1993, c. 398, s. 1.) 


§ 55A-3-05. Exercise of corporate franchises not granted. 


The Attorney General may upon the Attorney General’s own information or 
upon complaint of a private party bring an action in the name of the State to 
restrain any person from exercising corporate franchises not granted. (1985 
(Reg. Sess., 1986), c. 801, s. 5; 1993, c. 398, s. 1.) 
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§ 55A-3-06. Special powers; public parks and drives and 
certain recreational corporations. 


Any corporation heretofore or hereafter formed for the purpose of creating 
and maintaining public parks and drives shall have full power and authority 
to lay out, manage, and control parks and drives within the State, under any 
rules and regulations as the corporation may prescribe and shall have power to 
purchase and hold property and take gifts or donations for such purpose. It 
may hold property and exercise such powers and trust for any town, city, 
township, or county, in connection with which the parks and drives shall be 
maintained. Any city, town, township, or county, holding such property, may 
vest and transfer the same to any such corporation for the purpose of 
controlling and maintaining the same as public parks and drives under any 
regulations and subject to any conditions as may be determined upon by the 
city, town, township, or county. All such lands as the corporation may acquire 
shall be held in trust as public parks and drives, and shall be held open to the 
public under any rules, laws, and regulations as the corporation may adopt 
through its board of directors, and it shall have power and authority to make 
and adopt all laws and regulations as it may determine upon for the reasonable 
management of such parks and drives. The terms “public parks and drives” as 
used in this section shall be construed so as to include playgrounds, recre- 
ational centers, and other recreational activities and facilities which may be 
provided and established under the sponsorship of any county, city, town, 
township, or school district in North Carolina and constructed or established 
with the assistance of the government of the United States or any agency 
thereof. (1955,.c; 1230; 1973, c. 695,,s..9; 1993, c. 398, s..1.) 


NORTH CAROLINA COMMENTARY 


This section brings forward former G.S. 55A- 
16. 


§ 55A-3-07. Certain corporations subject to Public 
Records Act and Open Meetings Law. 


Any corporation organized under this Chapter under the terms of any 
consent decree and final judgment in any civil action calling on a state officer 
to create the corporation, for the purposes of receipt and distribution of funds 
allocated to the State of North Carolina to provide economic impact assistance 
on account of one industry, is subject to the Public Records Act (Chapter 132 of 
the General Statutes) and the Open Meetings Law (Article 33C of Chapter 143 
of the General Statutes). (1999-2, s. 7.) 


Editor’s Note. — Session Laws 1999-2, s. 8, 
made this section effective March 16, 1999. 

Session Laws 1999-2, ss. 1-6, provide in part 
that the creation of the nonprofit corporation 
pursuant to subparagraph VI.A.1 of the Con- 
sent Decree and Final Judgment entered in 
that action of the State of North Carolina v. 
Philip Morris Incorporated, Et. Al (98 CVS 
14377) on December 21, 1998, is hereby ap- 
proved. 

Except as provided in subsection 2(b), trans- 
fer and assignment to the nonprofit corporation 
of the right, title, and interest of the State to 
each annual installment payment constituting 
the fifty percent (50%) of North Carolina’s State 


Specific Account specified in subparagraph 
VI.A.1 of the Consent Decree is hereby ap- 
proved. 

Unless provided otherwise by an act of the 
General Assembly before the installment pay- 
ment is received in North Carolina’s State 
Specific Account, the right, title, and interest to 
each installment payment vests in the non- 
profit corporation upon receipt of that payment 
in North Carolina’s State Specific Account for 
the public charitable purposes of providing eco- 
nomic impact assistance to economically af- 
fected or tobacco dependent regions of North 
Carolina. These funds shall be distributed to 
the nonprofit corporation under the Consent 
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Decree and shall constitute support of the non- 
profit corporation from the State of North Caro- 
lina. 

The General Assembly also approves the pro- 
visions in the Consent Decree concerning the 
governance of the nonprofit corporation by 15 
directors, five to be appointed by the Governor 
of the State of North Carolina, five by the 
President Pro Tempore of the North Carolina 
Senate, and five by the Speaker of the North 
Carolina House of Representatives, respec- 
tively in their sole discretion; and that the 
Governor shall appoint the first Chair among 
his appointees, and the directors shall elect 
their own Chair from among their number for 
subsequent terms. Members of the General 
Assembly may not be appointed to serve on the 
board of directors while serving in the General 
Assembly. 

The Attorney General shall draft articles of 
incorporation for the nonprofit corporation to 
enable the nonprofit corporation to carry out its 
mission as set out in the Consent Decree. The 
articles of incorporation shall provide for the 
following: 

(1) Consultation; reporting. — The nonprofit 
corporation shall consult with the Joint Legis- 
lative Commission on Governmental Opera- 
tions (“Commission”) prior to the corporation’s 
board of directors (i) adopting bylaws and (ii) 
adopting the annual operating budget and shall 
report on its programs and activities, its ad- 
ministrative expenses and copies of its annual 
report and tax return information to the Com- 
mission on or before March 1 of each fiscal year 
and more frequently as requested by the Com- 
mission. 

(2) Public records; open meetings. — The 
nonprofit corporation is subject to the Open 
Meetings Law as provided in Article 33C of 
Chapter 143 of the General Statutes and the 
Public Records Act as provided in Chapter 132 
of the General Statutes. The nonprofit corpora- 
tion shall publish at least annually a report, 
available to the public and filed with the Joint 
Legislative Commission on Governmental Op- 
erations, of every expenditure or distribution in 
furtherance of the public charitable purposes of 
the nonprofit corporation. 

(3) Transfer of assets. — The nonprofit corpo- 
ration may not dispose of assets pursuant to 
G.S. 55A-12-02 without the approval of the 
General Assembly. 


ART. 3. PURPOSES AND POWERS 
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(4) Charter repeal. — The charter of the 
nonprofit corporation may be repealed at any 
time by the legislature pursuant to Article VIII, 
Section 1 of the North Carolina Constitution. 
The nonprofit corporation may not amend its 
articles of incorporation without the approval 
of the General Assembly. 

(5) Dissolution. — The nonprofit corporation 
may be dissolved pursuant to Chapter 55A of 
the General Statutes, by the General Assembly, 
or by the Court pursuant to the Consent De- 
cree. Upon dissolution, all unencumbered as- 
sets and funds of the nonprofit corporation, 
including the right to receive future funds are 
transferred to the Settlement Reserve Fund 
established pursuant to G.S. 143-16.4. 

The nonprofit corporation’s right to receive 
funds is contingent upon the filing of articles of 
incorporation that comply this act. 

It is the intent of the General Assembly that 
the Governor, Speaker of the House of Repre- 
sentatives, and President Pro Tempore of the 
Senate, in appointing directors to the nonprofit 
corporation, shall, in their sole discretion, in- 
clude among their appointments representa- 
tives of tobacco production, tobacco manufac- 
turing, tobacco-related employment, health, 
and economic development interests, with each 
appointing authority selecting at least two di- 
rectors from these interests. It is also the intent 
of the General Assembly that the appointing 
authorities, in appointing directors, shall ap- 
point members that represent the geographic, 
gender, and racial diversity of the State. 

It is the intent of the General Assembly that 
the funds under the Master Settlement Agree- 
ment, which is incorporated into the Consent 
Decree, be allocated as follows: 

(1) Fifty percent (50%) to the nonprofit corpo- 
ration as provided by the Consent Decree. 

(2) Twenty-five percent (25%) to a trust fund 
to be established by the General Assembly for 
the benefit of tobacco producers, tobacco allot- 
ment holders, and persons engaged in tobacco- 
related businesses, with this trust fund to be 
governed by a board of trustees representing 
these interests. 

(3) Twenty-five percent (25%) to a trust fund 
to be established by the General Assembly for 
the benefit of health, with this trust fund to be 
governed by a board of trustees comprised of a 
broad representation of health interests. 
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ARTICLE 4. 


Names. 


§ 55A-4-01. Corporate name. 


(a) Acorporate name shall not contain language stating or implying that the 
corporation is organized for a purpose other than that permitted by GS. 
55A-3-01 and its articles of incorporation. 

(b) Except as authorized by subsection (c) of this section, a corporate name 
shall be distinguishable upon the records of the Secretary of State from: 

(1) The corporate name of a domestic nonprofit corporation or a foreign 
nonprofit corporation authorized to conduct affairs in this State; 

(2) The corporate name of a business corporation incorporated or autho- 
rized to transact business in this State; 

(3) A corporate name reserved or registered under G.S. 55A-4-02, 55A-4- 
03, 55-4-02, or 55-4-03; 

(4) The fictitious name adopted by a foreign business or nonprofit corpo- 
ration authorized to transact business or conduct affairs in this State 
because its real name is unavailable; or 

(5) The name used, reserved, or registered by a limited liability company 
pursuant to Chapter 57C of the General Statutes or by a limited 
partnership pursuant to Chapter 59 of the General Statutes. 

(c) A person may apply to the Secretary of State for authorization to use a 
name that is not distinguishable upon the Secretary of State’s records from one 
or more of the names described in subsection (b) of this section. The Secretary 
of State shall authorize use of the name applied for if: 

(1) The other corporation consents to the use in writing and submits an 
undertaking in form satisfactory to the Secretary of State to change 
its name to a name that is distinguishable upon the records of the 
Secretary of State from the name of the applicant; or 

(2) The applicant delivers to the Secretary of State a certified copy of a 
final judgment of a court of competent jurisdiction establishing the 
applicant’s right to use the name applied for in this State. 

(d) The use of assumed names or fictitious names as provided for in Chapter 
66 of the General Statutes, is not affected by this Chapter. 

(e) Neither the reservation or registration of a corporate name nor the 
incorporation of any domestic corporation shall authorize the use in this State 
of a corporate name in violation of the rights of any third party under the 
federal trademark act, the trademark act of this State, or other statutory or 
common law, or be a defense to an action for violation of any such rights. 

(f) The name of a corporation dissolved under Article 14 of this Chapter 
shall not be used by another corporation until: 

(1) In the case of a voluntary dissolution, the expiration of 120 days after 
the effective date of the dissolution, or 

(2) In the case of an administrative dissolution, the expiration of the 
period within which the corporation may be reinstated pursuant to 
G.S. 55A-14-22, 

unless the dissolved corporation changes its name to a name that is distin- 
guishable upon the records of the Secretary of State from the names of other 
nonprofit corporations, business corporations, limited partnerships, or limited 
liability companies organized or transacting business in this State. (1955, c. 
1230; 1969, c. 875, s. 3; 1985 (Reg. Sess., 1986), c. 801, s. 7; 1993, c. 398, s. 1; 
1995, ¢..539, 68. 18.19.) 
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§ 55A-4-02. Reserved name. 


(a) A person may reserve the exclusive use of a corporate name, including a 
fictitious name for a foreign corporation whose corporate name is not available, 
by filing an application with the Secretary of State. The application shall set 
forth the name and address of the applicant and the name proposed to be 
reserved. If the Secretary of State finds that the corporate name applied for is 
available, the Secretary of State shall reserve the name for the applicant’s 
exclusive use for a nonrenewable 120-day period. 

(b) The owner of a reserved corporate name may transfer the reservation to 
another person by filing with the Secretary of State a signed notice of the 
transfer that states the name and address of the transferee. 

(c) Any person acquiring the goodwill of a domestic corporation or of a 
foreign corporation authorized to conduct affairs in this State may, on 
furnishing the Secretary of State satisfactory evidence of such acquisition, 
reserve the exclusive right to that corporate name for a period of 10 years. 
ae C. eit 1969, c. 875, s. 3; 1985 (Reg. Sess., 1986), c. 801, s. 7; 1998, c. 
398, s. 1. 


§ 55A-4-03. Registered name. 


(a) A foreign corporation may register its corporate name, or its corporate 
name with any addition required by G.S. 55A-15-06, if the name is distinguish- 
able upon the records of the Secretary of State from the corporate names 
described in G.S. 55[A]-4-01(b)(4). 

(b) A foreign corporation registers its corporate name, or its corporate name 
with any addition required by G.S. 55A-15-06, by filing with the Secretary of 
State an application: 

(1) Setting forth its corporate name, or its corporate name with any 
addition required by G.S. 55A-15-06, the state or country and date of 
its incorporation, and a brief description of the nature of the activities 
in which it is engaged; and 

(2) Accompanied by a certificate of existence (or a document of similar 
import) from the state or country of incorporation. 

(c) The name is registered for the applicant’s exclusive use upon the 
effective date of the application and until the end of the calendar year in which 
it became effective. 

(d) A foreign corporation whose registration is effective may renew it for 
successive years by filing with the Secretary of State between October 1 and 
December 31 of the preceding year a renewal application which complies with 
the requirements of subsection (b) of this section. The renewal application 
renews the registration for the following calendar year. Any renewal applica- 
tion filed after the expiration of the registration shall be treated as a new 
application for registration. 

(e) A foreign corporation whose registration is effective may thereafter 
qualify as a foreign corporation under that name or consent in writing to the 
use of that name by a corporation thereafter incorporated under this Chapter 
or by another foreign corporation thereafter authorized to conduct affairs in 
this State. The registration terminates when the domestic corporation is 
incorporated or the foreign corporation qualifies or consents to the qualifica- 
tion of another foreign corporation under the registered name. (1955, c. 1230; 
1969, c. 875, s. 3; 1985 (Reg. Sess., 1986), c. 801, s. 7; 1993, c. 398, s. 1.) 


§ 55A-4-04. Reserved and registered names, powers of the 
Secretary of State. 

The Secretary of State may revoke any reservation or registration of a 

corporate name if the Secretary of State finds, upon a hearing not less than 15 


1233 


§$55A-4-05 CH. 55A. NONPROFIT CORPORATION ACT §55A-5-01 


days after the effective date of written notice given by registered or certified 
mail, return receipt requested, to the person or corporation who made the 
reservation or registration, that the application therefor or any transfer 
thereof was not made in good faith or that any statement contained in the 
application for reservation or registration was false when the application was 
filed or has thereafter become false. (1955, c. 1230; 1969, c. 875, s. 3; 1985 (Reg. 
Sess., 1986), c. 801, s. 7; 1993, c. 398, s. 1.) 


§ 55A-4-05. Real property records. 


(a) Whenever the name of any domestic or foreign corporation holding title 
to real property in this State is changed upon amendment to the articles of 
incorporation or whenever title to its real property in this State is vested by 
operation of law in another entity upon merger, consolidation, or conversion of 
the corporation, a certificate reciting the name change, merger, consolidation, 
or conversion shall be recorded by the corporation or its successor in the office 
of the register of deeds of the county where the property lies, or if the property 
is located in more than one county, then in each county where any portion of 
the property les. 

(b) The Secretary of State shall adopt uniform certificates to be furnished for 
recording in accordance with this section. In the case of a foreign corporation, 
a similar certificate by any competent authority of the jurisdiction of incorpo- 
ration may be recorded in accordance with this section. 

(c) The certificate required by this section shall be recorded by the register 
of deeds in the same manner as deeds, and for the same fees, but no formalities 
as to acknowledgement, probate, or approval by any other officer shall be 
required. The former name of the corporation holding title to the real property 
before the name change, merger, consolidation, or conversion shall appear in 
the “Grantor” index, and the new name of the corporation or the name of the 
other entity holding title to the real property by virtue of the merger, 
consolidation, or conversion shall appear in the “Grantee” index. (1993, c. 398, 
s. 1; 1999-369, s. 2.3.) 


Editor’s Note. — The number of this section 
was assigned by the Revisor of Statutes, the 
number in Session Laws 1993, c. 398, s. 1 
having been 55-4-05. 

Effect of Amendments. — Session Laws 
1999-369, s. 2.3, effective December 15, 1999, 
and applicable to mergers, consolidations, or 
conversions effective on or after that date, in 
subsection (a), inserted “its” preceding the sec- 
ond occurrence of “real property,” substituted 
“vested” for “transferred,” inserted “in another 
entity,” substituted “consolidation, or conver- 


sion of the corporation” for “of two or more 
corporations,” and substituted “name change, 
merger, consolidation, or conversion” for 
“change or transfer”; and in subsection (c), 
substituted “name change, merger, consolida- 
tion, or conversion” for “amendment or merger,” 
substituted “new name” for “amended name,” 
inserted “or the name of the other entity,” and 
substituted “merger, consolidation, or conver- 
sion shall appear” for “amendment or merger 
shall appear.” 


ARTICLE 5. 
Office and Agent. 


§ 55A-5-01. Registered office and registered agent. 


(a) Each corporation shall continuously maintain in this State: 
(1) Aregistered office that may be the same as any place where it conducts 


affairs; and 


(2) Aregistered agent, who shall be: 
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a. An individual who resides in this State and whose office is identical 
with the registered office; 

b. A domestic business or nonprofit corporation whose office is iden- 
tical with the registered office; or 

c. A foreign business or nonprofit corporation authorized to transact 
business or conduct affairs in this State whose office is identical 
with the registered office. 

(b) The sole duty of the registered agent to the corporation is to forward to 
the corporation at its last known address any notice, process, or demand that 
is served on the registered agent. (1955, c. 1230; 1957, c. 979, s. 20; 1993, c. 398, 
s. 1; 1995, c. 400, s. 1.) 


§ 55A-5-02. Change of registered office or registered 
agent. 


(a) A corporation may change its registered office or registered agent by 
Heh ans to the Secretary of State for filing a statement of change that sets 
orth: 

(1) The name of the corporation; 

(2) The street address, and the mailing address if different from the street 
address, of the corporation’s current registered office, and the county 
in which it is located; 

(3) Ifthe address of the corporation’s registered office is to be changed, the 
street address, and the mailing address if different from the street 
address, of the new registered office, and the county in which it is 
located; 

(4) The name of its current registered agent; 

(5) If the current registered agent is to be changed, the name of the new 
registered agent and the new agent’s written consent (either on the 
statement or attached to it) to the appointment; and 

(6) That after the change or changes are made, the addresses of its 
registered office and the office of its registered agent will be identical. 

(b) Ifa registered agent changes the address of his office, he may change the 
address of the registered office of any corporation for which he is the registered 
agent by notifying the corporation in writing of the change and signing (either 
manually or in facsimile) and delivering to the Secretary of State for filing a 
statement that complies with the requirements of subsection (a) of this section 
and recites that the corporation has been notified of the change. 

(c) Repealed by Session Laws 1995, c. 539, s. 20. (1955, c. 1230; 1957, c. 979, 
gsii120 1331973, e314) ssrolids 1993, 68 398.«s.,1: 1995,,e° 539, <4. 203) 


§ 55A-5-02.1. Principal office address. 


(a) Any corporation that does not designate the street address and the 
mailing address, if different from the street address, of the corporation’s 
principal office and the county of location in an annual report or its articles of 
incorporation shall file a Designation of Principal Office Address form with the 
Secretary of State that contains that information. 

(b) A corporation may change its principal office by delivering to the 
Secretary of State for filing a Corporation’s Statement of Change of Principal 
Office form that sets forth: 

(1) The street address, and the mailing address if different from the street 
address, of the corporation’s current principal office and the county in 
which it is located; and 

(2) The street address, and the mailing address if different from the street 
address, of the new principal office and the county in which it is 
located. (1995, c. 539, s. 21.) 
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§ 55A-5-03. Resignation of registered agent. 


(a) A registered agent may resign his agency appointment by signing and 
filing with the Secretary of State the signed original and two exact or 
conformed copies of a statement of resignation which may include a statement 
that the registered office is also discontinued. The statement shall include or be 
accompanied by a certification from the registered agent that he has mailed or 
delivered to the corporation at its last known address written notice of this 
resignation. The certification shall include the name and title of the officer 
notified, if any, and the address to which the notice was mailed or delivered. 

(b) After filing the statement the Secretary of State shall mail one copy to 
the registered office Gif not discontinued) and the other copy to the corporation 
at its principal office. 

(c) The agency appointment is terminated, and the registered office discon- 
tinued if so provided, on the 31st day after the date on which the statement 
was filed..(1955,; ¢'1230;'1957, ¢. 979;'ss. 12; 13/1973, ¢314,-ss: 1, 2;'1993).c. 
BOSn ers MOUS Se 589ys! 229) 


§ 55A-5-04. Service on corporation. 


(a) Acorporation’s registered agent is an agent of the corporation for service 
of process, notice, or demand required or permitted by law to be served on the 
corporation. 

(b) When a corporation fails to appoint or maintain a registered agent in 
this State, or when its registered agent cannot with due diligence be found at 
the registered office, the Secretary of State shall be an agent of the corporation 
upon whom any process, notice, or demand may be served. Service on the 
Secretary of State of any process, notice, or demand shall be made by 
delivering to and leaving with the Secretary of State or with any clerk having 
charge of the corporation department of his office, duplicate copies of such 
process, notice, or demand. In the event any process, notice, or demand is 
served on the Secretary of State, he shall immediately mail one of the copies 
thereof, by registered or certified mail, return receipt requested, to the 
corporation at its principal office shown in its most recent annual report, if 
applicable, the articles of incorporation, the Designation of Principal Office 
Address form, in any subsequent Corporation’s Statement of Change of 
Principal Office Address form, or in any subsequent communication received 
from the corporation stating the current mailing address of its principal office 
or, if there is no mailing address for the principal office on file, to the 
corporation at its registered office. Service on a corporation under this 
subsection shall be effective for all purposes from and after the date of such 
service on the Secretary of State. 

(c) The Secretary of State shall keep a record of all processes, notices, and 
demands served upon the Secretary of State under this section and shall record 
therein the date of service and his action with reference thereto. 

(d) Nothing in this section shall limit or affect the right to serve any process, 
notice, or demand required or permitted by law to be served upon a corporation 
in any other manner now or hereafter permitted by law. (1955, c. 1230; 1977, 
2nd OeSs., C, F219, 8, 00, 99a, © 396. 6, L, L990, Cooauas.420-) 


1236 


§55A-6-01 ART. 6. MEMBERS AND MEMBERSHIPS $55A-6-20 


ARTICLE 6. 
Members and Memberships. 


Part 1. Admission of Members. 


§ 55A-6-01. Members. 


(a) Acorporation may have one or more classes of members or may have no 
members. 

(b) No person shall be admitted as a member without the person’s consent. 
(1955, ¢c..1230: 1993 767398, s..1.) 


NORTH CAROLINA COMMENTARY 


Whether or not a corporation will have mem- does have members, their rights and obliga- 
bers must be stated in its articles of incorpora- tions must be defined pursuant to G.S. 55A-6- 
tion as required by G.S. 55A-2-02(a)(5). If it 20. 


Legal Periodicals. — For note, “The Non- ing a Right to Member Derivative Suits,” see 63 
profit Corporation in North Carolina: Recogniz- N.C.L. Rev. 999 (1985). 


§§ 55A-6-02 through 55A-6-19: Reserved for future codification pur- 


poses. 


Part 2. Members’ Rights and Obligations. 


§ 55A-6-20. Designations, qualifications, rights, and obli- 
gations of members. 


If a corporation has members, the designations, qualifications, rights, and 
obligations of members shall be set forth in or authorized by the articles of 
incorporation or bylaws, and may include any provisions not inconsistent with 
law or the articles of incorporation with respect to: 

(1) Conditions of admission and membership; 
(2) Voting rights and the manner of exercising voting rights; 
(3) The relative rights and obligations of members among themselves, to 
the corporation, and with respect to the property of the corporation; 
(4) The manner of terminating membership in the corporation; 
(5) The rights and obligations of the members and the corporation upon 
such termination; 
(6) The transferability or nontransferability of memberships; and 
(7) Any other matters. 
Except as otherwise provided in or authorized by the articles of incorporation 
or bylaws, all members shall have the same designations, qualifications, 
rights, and obligations. (1955, c. 1230; 1985 (Reg. Sess., 1986), c. 801, s. 35; 
1993, c. 398, s. 1.) 


NORTH CAROLINA COMMENTARY 


Any rights or obligations of a member, and tions, rights and obligations among members, 
any differentiation of designations, qualifica- must be prescribed pursuant to this section. 
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Except for certain procedural or auxiliary 
rights, such as the right to bring a derivative 
action or to inspect corporate records, a mem- 
ber does not have any rights or obligations, 
such as the right to vote, solely by reason of 
being a member; and, conversely, G.S. 55A-1- 


Editor’s Note. — The number of this section 
was assigned by the Revisor of Statutes, the 
number in Session Laws 1993, c. 398, s. 1 
having been 55A-6-10. 
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40(16) provides that a person is not a member 
solely by reason of having voting or other rights 
normally associated with membership. Thus, 
for example, there can be voting nonmembers 
as well as nonvoting members. 


Legal Periodicals. — For note, “The Non- 
profit Corporation in North Carolina: Recogniz- 
ing a Right to Member Derivative Suits,” see 63 
N.C.L. Rev. 999 (1985). 


§ 55A-6-21. Prohibition of stock. 


A corporation shall neither authorize nor issue shares of stock. (1955, c. 
1230; 1985 (Reg. Sess., 1986), c. 801, s. 32; 1993, c. 398, s. 1.) 


NORTH CAROLINA COMMENTARY 


G.S. 55-17-01(b) prohibits the formation of 
nonprofit corporations with capital stock under 
Chapter 55. G.S. 55-17-01(a) provides that do- 
mestic nonprofit corporations with capital stock 
organized prior to July 1, 1957 under former 
Chapter 55 or its predecessor are governed by 


Editor’s Note. — The number of this section 
was assigned by the Revisor of Statutes, the 


Chapter 55. But, under the provisions of G.S. 
55A-1-40(11) and G.S. 55A-15-01(a), foreign 
nonprofit corporations with capital stock are 
governed by Chapter 55A if they are conducting 
affairs in North Carolina. 


number in Session Laws 1993, c. 398, s. 1 
having been 55A-6-11. 


§ 55A-6-22. Member’s liability to third parties. 


A member of a corporation is not, as such, personally liable for the acts, 
debts, liabilities, or obligations or corporation. (1993, c. 398, s. 1.) 


§ 55A-6-23. Member’s liability for dues, assessments, and 
fees. 


A member may become liable to the corporation for dues, assessments, or 
fees; provided, however, that a provision in the articles of incorporation or 
bylaws or a resolution adopted by the board of directors authorizing or 
imposing dues, assessments, or fees does not, of itself, create liability. (1993, c. 
398, s. 1.) 


NORTH CAROLINA COMMENTARY 


Under this section, a member must agree or 
consent, explicitly or implicitly, to become liable 
for dues, assessments or fees. 


number in Session Laws 19938, c. 398, s. 1 
having been 55A-6-13. 


Editor’s Note. — The number of this section 
was assigned by the Revisor of Statutes, the 
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§ 55A-6-24. Creditor’s action against member. 


(a) A creditor of a corporation shall not bring a proceeding to enforce any 
liability of a member to the corporation unless final judgment has been 
rendered in favor of the creditor against the corporation and execution has 
been returned unsatisfied in whole or in part or unless a proceeding against 
the corporation would be futile. 

(b) All creditors of the corporation, with or without reducing their claims to 
judgment, may intervene in any creditor’s proceeding brought under subsec- 
tion (a) of this section to collect and apply the proceeds of obligations owed to 
the corporation. Any or all members who are indebted to the corporation may 
be joined in such proceeding. (1993, c. 398, s. 1.) 


NORTH CAROLINA COMMENTARY 


This section is intended to protect members 
and not to create any new cause of action in 
favor of creditors. 


Editor’s Note. — The number of this section number in Session Laws 19938, c. 398, s. 1 
was assigned by the Revisor of Statutes, the having been 55A-6-14. 


§§ 55A-6-25 through 55A-6-29: Reserved for future codification pur- 


poses. 


Part 3. Resignation and Termination. 


§ 55A-6-30. Resignation. 


(a) Any member may resign at any time. 

(b) The resignation of a member does not relieve the member from any 
obligations incurred or commitments made to the corporation prior to resig- 
nation. (1998, c. 398, s. 1.) 


Editor’s Note. — The number of this section number in Session Laws 1993, c. 398, s. 1 
was assigned by the Revisor of Statutes, the having been 55A-6-20. 


§ 55A-6-31. Termination, expulsion, and suspension. 


(a) No member of a corporation may be expelled or suspended, and no 
membership may be terminated or suspended, except in a manner that is fair 
and reasonable and is carried out in good faith. 

(b) Any proceeding challenging an expulsion, suspension, or termination 
shall be commenced within one year after the member receives notice of the 
expulsion, suspension, or termination. 

(c) A member who has been expelled or suspended may be liable to the 
corporation for dues, assessments, or fees as a result of obligations incurred or 


commitments made by the member prior to expulsion or suspension. (1955, c. 
1230; 1993, c, 398,,s:'1:) 


NORTH CAROLINA COMMENTARY 


In view of the requirements imposed by sub- granted appraisal rights in certain circum- 
section (a), former G.S. 55A-29(b), which stances, was not brought forward. 
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Editor’s Note. — The number of this section Legal Periodicals. — For note, “The Non- 
was assigned by the Revisor of Statutes, the profit Corporation in North Carolina: Recogniz- 
number in Session Laws 1993, c. 398, s. 1 inga Right to Member Derivative Suits,” see 63 
having been 55A-6-21. N.C.L. Rev. 999 (1985). 


§§ 55A-6-32 through 55A-6-39: Reserved for future codification pur- 


poses. 


Part 4. Delegates. 
§ 55A-6-40. Delegates. 


(a) A corporation may provide in its articles of incorporation or bylaws for 
delegates having some or all of the authority of members. 
(b) The articles of incorporation or bylaws may set forth provisions relating 
to: 
(1) The characteristics, qualifications, rights, limitations, and obligations 
of delegates, including their selection and removal; 
(2) Calling, noticing, holding, and conducting meetings of delegates; and 
(3) Carrying on corporate activities during and between meetings of 
delegates. (1998, c. 398, s. 1.) 


NORTH CAROLINA COMMENTARY 


This section had not counterpart in the prior 
law. It was adapted from Section 6.40 of the 
Model Act. 


ARTICLE 7. 


Members’ Meetings and Voting; Derivative Proceedings. 
Part 1. Meetings and Action Without Meetings. 


§ 55A-7-01. Annual and regular meetings. 


(a) Acorporation having members with the right to vote for directors shall 
hold a meeting of such members annually. 

(b) Acorporation with members may hold regular membership meetings at 
the times stated in or fixed in accordance with the bylaws. 

(c) Annual and regular membership meetings may be held in or out of this 
State at the place stated in or fixed in accordance with the bylaws. If no place 
is stated in or fixed in accordance with the bylaws, annual and regular 
meetings shall be held at the corporation’s principal office. 

(d) At annual and regular meetings, the members shall consider and act 
upon such matters as may be raised consistent with the notice requirements of 
G.S. 55A-7-05 and G.S. 55A-7-22(d). 

(e) The failure to hold an annual or regular meeting at a time stated in or 
fixed in accordance with the corporation’s bylaws does not affect the validity of 
any corporate action. (1955, c. 1230; 1998, c. 398, s. 1.) 
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NORTH CAROLINA COMMENTARY 


Subsection (a) requires a corporation having 
members that have a right to vote for directors 
to have a meeting of members annually. Former 


G.S. 55A-30 required annual meetings if there 
were members, whether or not members had a 
right to vote for directors. 


§ 55A-7-02. Special meeting. 


(a) A corporation with members shall hold a special meeting of members: 

(1) On call of its board of directors or the person or persons authorized to 
do so by the articles of incorporation or bylaws; or 

(2) Within 30 days after the holders of at least ten percent (10%) of all the 
votes entitled to be cast on any issue proposed to be considered at the 
proposed special meeting sign, date, and deliver to the corporation’s 
secretary one or more written demands for the meeting describing the 
purpose or purposes for which it is to be held. 

(b) If not otherwise fixed under G.S. 55A-7-03 or G.S. 55A-7-07, the record 
date for determining members entitled to demand a special meeting is the date 
the first member signs the demand. 

(c) Special meetings of members may be held in or out of this State at the 
place stated in or fixed in accordance with the bylaws. If no place is stated or 
fixed in accordance with the bylaws, special meetings shall be held at the 
corporation’s principal office. 

(d) Only those matters that are within the purpose or purposes described in 
the meeting notice required by G.S. 55A-7-05 may be acted upon at a special 
meeting of members. (1955, c. 1230; 1993, c. 398, s. 1.) 


NORTH CAROLINA COMMENTARY 


This section changes prior law in that (1) the 
president is not statutorily authorized to call 
special members’ meetings as under prior law 
and must now be given that authority by the 
articles of incorporation or bylaws and (2) for- 
merly, members holding 5% of the votes could 


provision fixing a different number or percent- 
age, whereas under this section, 10% of the 
votes entitled to be cast on any issue proposed 
to be considered is required and this percentage 
cannot be modified by the corporation. Subsec- 
tion (b) had no counterpart in the prior law. 


call a special meeting in the absence of a 


§ 55A-7-03. Court-ordered meeting. 


(a) The superior court of the county where a corporation’s principal office, or, 
if there is none in this State, its registered office, is located may, after notice is 
given to the corporation and upon such further notice and opportunity to be 
heard, if any, as the court may deem appropriate under the circumstances, 
summarily order a meeting to be held: 

(1) On application of any member if an annual meeting was not held 
within 15 months after the corporation’s last annual meeting; or 

(2) On application of amember who signed a demand for a special meeting 
valid under G.S. 55A-7-02, if the corporation has not held the meeting 
as required by that section. 

(b) The court may fix the time and place of the meeting, specify a record date 
for determining those persons entitled to notice of and to vote at the meeting, 
prescribe the form and content of the meeting notice, fix the quorum required 
for specific matters to be considered at the meeting (or direct that the votes 
represented at the meeting constitute a quorum for action on those matters), 
and enter other orders necessary to accomplish the purpose or purposes of the 
meeting. 
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(c) If the court orders a meeting, it may also order the corporation to pay all 
or part of the member’s costs (including reasonable attorneys’ fees) incurred to 
obtain the order. (1993, c. 398, s. 1.) 


NORTH CAROLINA COMMENTARY 


This section had no counterpart in the prior 
law. 


§ 55A-7-04. Action by written consent. 


(a) Action required or permitted by this Chapter to be taken at a meeting of 
members may be taken without a meeting if the action is taken by all members 
entitled to vote on the action. The action shall be evidenced by one or more 
written consents describing the action taken, signed before or after such action 
by all members entitled to vote thereon, and delivered to the corporation for 
inclusion in the minutes or filing with the corporate records. 

(b) If not otherwise determined under G.S. 55A-7-03 or G.S. 55A-7-07, the 
record date for determining members entitled to take action without a meeting 
is the date the first member signs the consent under subsection (a) of this 
section. 

(c) Aconsent signed under this section has the effect of a meeting vote and 
may be described as such in any document. (1977, c. 193, s. 2; 1993, c. 398, s. 
18) 


§ 55A-7-05. Notice of meeting. 


(a) A corporation shall give notice of meetings of members by any means 
that is fair and reasonable and consistent with its bylaws. 

(b) Any notice that conforms to the requirements of subsection (c) is fair and 
reasonable, but other means of giving notice may also be fair and reasonable 
when all the circumstances are considered; provided, however, that notice of 
matters referred to in subdivision (c)(2) of this section shall be given as 
provided in subsection (c) of this section. 

(c) Notice is fair and reasonable if: 

(1) The corporation gives notice to all members entitled to vote at the 
meeting of the place, date, and time of each annual, regular, and 
special meeting of members no fewer than 10, or, if notice is mailed by 
other than first class, registered or certified mail, no fewer than 30, 
nor more than 60 days before the meeting date; 

(2) Notice of an annual or regular meeting includes a description of any 
matter or matters that shall be approved by the members under G.S. 
55A-8-31, 55A-8-55, 55A-10-03, 55A-10-21, 55A-11-04, 55A-12-02, or 
55A-14-02; and 

(3) Notice of special meeting includes a description of the matter or 

_ matters for which the meeting is called. 

(d) Unless the bylaws require otherwise, if an annual, regular, or special 
meeting of members is adjourned to a different date, time, or place, notice need 
not be given of the new date, time, or place, if the new date, time, or place is 
announced at the meeting before adjournment. If a new record date for the 
adjourned meeting is or must be fixed under G.S. 55A-7-07, however, notice of 
the adjourned meeting shall be given under this section to the members of 
record entitled to vote at the meeting as of the new record date. 

(e) When giving notice of an annual, regular, or special meeting of members, 
a corporation shall give notice of a matter a member intends to raise at the 
meeting if: 
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(1) Requested in writing to do so by a person or persons entitled to call a 
special meeting pursuant to G.S. 55A-7-02; and 

(2) The request is received by the secretary or president of the corporation 
at least 10 days before the corporation gives notice of the meeting. 
(1955, e: 1230; 1993; :¢, 398, s. 1.) 


NORTH CAROLINA COMMENTARY 


Subsection (a) is a departure from prior law 
and recognizes that the traditional written no- 
tice to each member by personal delivery or 
mail may be burdensome in certain cases. 
Thus, notice may be given by any means that is 
consistent with the bylaws and that is “fair and 
reasonable when all the circumstances are con- 


purpose of the meeting and the nature and size 
of the corporation. 

Subsection (c) establishes a “safe harbor” for 
what is fair and reasonable notice, but subsec- 
tion (b) provides that the safe harbor is not 
mandatory except with respect to matters re- 
ferred to in subdivision (c)(2). 


sidered.” Relevant circumstances include the 


§ 55A-7-06. Waiver of notice. 


(a) Amember may waive any notice required by this Chapter, the articles of 
incorporation, or bylaws before or after the date and time stated in the notice. 
The waiver shall be in writing, be signed by the member entitled to the notice, 
and be delivered to the corporation for inclusion in the minutes or filing with 
the corporate records. 

(b) A member’s attendance at a meeting: 

(1) Waives objection to lack of notice or defective notice of the meeting, 
unless the member at the beginning of the meeting objects to holding 
the meeting or conducting business at the meeting; and 

(2) Waives objection to consideration of a particular matter at the meeting 
that is not within the purpose or purposes described in the meeting 
notice, unless the member objects to considering the matter before it 
is voted upon. (1955, c. 1230; 1993, c. 398, s. 1.) 


§ 55A-7-07. Record date. 


(a) The bylaws of a corporation may fix or provide the manner of fixing a 
date as the record date for determining the members entitled to notice of a 
members’ meeting. If the bylaws do not fix or provide for fixing a record date, 
the board of directors may fix a future date as the record date. If no record date 
is fixed, members at the close of business on the business day preceding the day 
on which notice is given are entitled to notice of the meeting. 

(b) The bylaws of a corporation may fix or provide the manner of fixing a 
date as the record date for determining the members entitled to vote at a 
members’ meeting. If the bylaws do not fix or provide for fixing a record date, 
the board of directors may fix a future date as the record date. If no record date 
is fixed, members on the date of the meeting who are otherwise eligible to vote 
are entitled to vote at the meeting. 

(c) The bylaws may fix or provide the manner for determining a date as the 
record date for the purpose of determining the members entitled to any rights 
in respect of any other lawful action. If the bylaws do not fix or provide for 
fixing a record date, the board may fix in advance the record date. If no record 
date is fixed, members at the close of business on the day on which the board 
adopts the resolution relating to such action, or the 60th day prior to the date 
of such action, whichever is later, are entitled to such rights. 

(d) A record date fixed under this section shall not be more than 70 days 
before the meeting or action for which a determination of members is required. 

(e) A determination of members entitled to notice of or to vote at a 
membership meeting is effective for any adjournment of the meeting unless 
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the board fixes a new date for determining the right to notice or the right to 
vote, which it shall do if the meeting is adjourned to a date more than 120 days 
after the date fixed for the original meeting. 

(f) Ifa court orders a meeting adjourned to a date more than 120 days after 
the date fixed for the original meeting, it may provide that the original record 
date for notice or voting continues in effect or it may fix a new record date for 
notice or voting. (1998, c. 398, s. 1.) 


NORTH CAROLINA COMMENTARY 


This section had no counterpart in the prior 
law. 


§ 55A-7-08. Action by written ballot. 


(a) Unless prohibited or limited by the articles of incorporation or bylaws 
and without regard to the requirements of G.S. 55A-7-04, any action that may 
be taken at any annual, regular, or special meeting of members may be taken 
without a meeting if the corporation delivers a written ballot to every member 
entitled to vote on the matter. 

(b) A written ballot shall: 

(1) Set forth each proposed action; and 
(2) Provide an opportunity to vote for or against each proposed action. 

(c) Approval by written ballot pursuant to this section shall be valid only 
when the number of votes cast by ballot equals or exceeds the quorum required 
to be present at a meeting authorizing the action, and the number of approvals 
equals or exceeds the number of votes that would be required to approve the 
matter at a meeting at which the same total number of votes were cast. 

(d) All solicitations for votes by written ballot shall indicate the time by 
which a ballot shall be received by the corporation in order to be counted. 

(e) Except as otherwise provided in the articles of incorporation or bylaws, 
a written ballot shall not be revoked. (1955, c. 1230; 1985 (Reg. Sess., 1986), c. 
801, s. 35; 1993, ¢, 398, s, 1.) 


NORTH CAROLINA COMMENTARY 


This section enables North Carolina corpora- Under former G.S. 55A-32(b), the bylaws could 
tions to allow their members to vote on any provide that elections of directors and officers 
issue by written ballot, unless otherwise pro- be conducted by mail. 
vided in the articles of incorporation or bylaws. 


§§ 55A-7-09 through 55A-7-19: Reserved for future codification pur- 


poses. 


Part 2. Voting. 
§ 55A-7-20. Members’ list for meeting. 


(a) After fixing a record date for a notice of a meeting, a corporation shall 
prepare an alphabetical list of the names of all its members who are entitled 
to notice of the meeting. The list shall show the address and number of votes 
each member is entitled to cast at the meeting. The corporation shall prepare 
on a current basis through the time of the membership meeting a list of 
members, if any, who are entitled to vote at the meeting, but not entitled to 
notice of the meeting. This list shall be prepared on the same basis as and be 
part of the list of members. 
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(b) Beginning two business days after notice is given of the meeting for 
which the list was prepared and continuing through the meeting, the list of 
members shall be available at the corporation’s principal office or at a 
reasonable place identified in the meeting notice in the city where the meeting 
will be held for inspection by any member for the purpose of communication 
with other members concerning the meeting. A member, personally or by or 
with his representatives, is entitled on written demand to inspect and, subject 
to the limitations of G.S. 55A-16-02(c) and G.S. 55A-16-05 and at his expense, 
to copy the list at a reasonable time during the period it is available for 
inspection. 

(c) The corporation shall make the list of members available at the meeting, 
and any member, personally or by or with his representatives, is entitled to 
inspect the list at any time during the meeting or any adjournment. 

(d) If the corporation refuses to allow a member or his representative to 
inspect or copy the list of members as permitted in subsections (b) and (c) of 
this section, the superior court of the county where a corporation’s principal 
office (or, if there is none in this State, its registered office) is located, on 
application of the member, after notice is given to the corporation and upon 
such further evidence, notice and opportunity to be heard, if any, as the court 
may deem appropriate under the circumstances, may summarily order the 
inspection or copying at the corporation’s expense. The court may postpone the 
meeting for which the list was prepared until the inspection or copying is 
complete and may order the corporation to pay the member’s costs, including 
reasonable attorneys’ fees, incurred to obtain the order. 

(e) Refusal or failure to prepare or make available the members’ list does not 
affect the validity of action taken at the meeting. (1998, c. 398, s. 1.) 


NORTH CAROLINA COMMENTARY 


This section had no counterpart in the prior updated to and including the date of the meet- 
law and is based on the Model Act. The list ing. The need to update the list would only 
required by this section must include the name occur if members entitled to vote at the meeting 
and address and number of votes each member join the corporation after the notice of the 
is entitled to cast at the meeting and must be meeting is given. 


§ 55A-7-21. Voting entitlement generally. 


(a) Unless the articles of incorporation or bylaws provide otherwise, each 
member is entitled to one vote on each matter voted on by the members. 

(b) Unless the articles of incorporation or bylaws provide otherwise, if a 
membership stands of record in the names of two or more persons, their acts 
with respect to voting shall have the following effect: 

(1) If only one votes, such act binds all; and 
(2) If more than one votes, the vote shall be divided on a pro rata basis. 

(c) An amendment to the articles of incorporation or bylaws on which 
members are entitled to vote, the purpose of which is to increase or decrease 
the number of votes any member is entitled to cast on any member action, shall 
be approved by the members entitled to vote on that action by a vote that 
would be sufficient to take the action before the amendment. (1955, c. 1230; 
1985 (Reg. Sess., 1986), c. 801, s. 35; 19938, c. 398, s. 1; 1995, c. 400, s. 2.) 


NORTH CAROLINA COMMENTARY 


Subsection (b), which had no counterpart in 
the prior law, specifies the manner in which 
jointly held memberships are voted. 
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§ 55A-7-22. Quorum requirements. 


(a) Unless this Chapter, the articles of incorporation, or bylaws provide for 
a higher or lower quorum, ten percent (10%) of the votes entitled to be cast on 
a matter shall be represented at a meeting of members to constitute a quorum 
on that matter. Once a member is represented for any purpose at a meeting, 
the member is deemed present for quorum purposes for the remainder of the 
meeting and for any adjournment of that meeting unless a new record date is 
or must be set for that adjourned meeting. 

(b) Abylaw amendment to decrease the quorum for any member action may 
be approved by the members entitled to vote on that action or, unless 
prohibited by the bylaws, by the board of directors. 

(c) A bylaw amendment to increase the quorum required for any member 
action shall be approved by the members entitled to vote on that action. 

(d) Unless one-third or more of the votes entitled to be cast in the election of 
directors are represented in person or by proxy, the only matters that may be 
voted upon at an annual or regular meeting of members are those matters that 
are described in the meeting notice. (1955, c. 1230; 1993, c. 398, s. 1.) 


NORTH CAROLINA COMMENTARY 


Subsections (b) through (d) had no counter- 
part in the prior law and were adapted from the 
Model Act. 


§ 55A-7-23. Voting requirements. 


(a) Unless this Chapter, the articles of incorporation, or the bylaws require 
a greater vote or voting by class, if a quorum is present, the affirmative vote of 
a majority of the votes cast is the act of the members. 

(b) An amendment to the articles of incorporation or bylaws on which 
members are entitled to vote, the purpose of which is to increase or decrease 
the vote required for any member action, shall be approved by the members 
entitled to vote on that action by a vote that would be sufficient to take the 
action before the amendment. (1955, c. 1230; 1993, c. 398, s. 1; 1995, c. 400, s. 
3.) 


NORTH CAROLINA COMMENTARY 


Former 55A-33 provided that the vote of a at which a quorum is present is the act of the 
majority of “the votes entitled to be cast” at a members, so that members present at a meet- 
meeting at which a quorum is present was the ing cannot defeat an action by withholding 
act of the members. Subsection (a) provides their votes. Subsection (b) had no counterpart 
that “a majority of the votes cast” at a meeting _in the prior law. 


§ 55A-7-24. Proxies. 


(a) Unless the articles of incorporation or bylaws prohibit or limit proxy 
voting, a member may vote in person or by proxy. A member may appoint one 
or more proxies to vote or otherwise act for him by signing an appointment 
form, either personally or by his attorney-in-fact. A photocopy, telegram, 
cablegram, facsimile transmission, or equivalent reproduction of a writing 
appointing one or more proxies, shall be deemed a valid appointment form 
within the meaning of this section. In addition, if and to the extent permitted 
by the nonprofit corporation, a member may appoint one or more proxies (i) by 
an electronic mail message or other form of electronic, wire, or wireless 
communication that provides a written statement appearing to have been sent 
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by the member, or (ii) by any kind of electronic or telephonic transmission, even 
if not accompanied by written communication, under circumstances or to- 
gether with information from which the nonprofit corporation can reasonably 
assume that the appointment was made or authorized by the member. 

(b) An appointment of a proxy is effective when received by the secretary or 
other officer or agent authorized to tabulate votes. An appointment is valid for 
11 months unless a different period is expressly provided in the appointment 
form. 

(c) An appointment of a proxy is revocable by the member unless the 
appointment form conspicuously states that it is irrevocable and the appoint- 
ment is coupled with an interest. An appointment made irrevocable under this 
subsection shall be revocable when the interest with which it is coupled is 
extinguished. A transferee for value of an interest subject to an irrevocable 
appointment may revoke the appointment if he did not have actual knowledge 
of its irrevocability. 

(d) The death or incapacity of the member appointing a proxy does not affect 
the right of the corporation to accept the proxy’s authority unless notice of the 
death or incapacity is received by the secretary or other officer or agent 
authorized to tabulate votes before the proxy exercises authority under the 
appointment. 

(e) Arevocable appointment of a proxy is revoked by the person appointing 
the proxy: 

(1) Attending any meeting and voting in person; or 

(2) Signing and delivering to the secretary or other officer or agent 
authorized to tabulate proxy votes either a writing stating that the 
appointment of the proxy is revoked or a subsequent appointment 
form. 

(f) Subject to G.S. 55A-7-27 and to any express limitation on the proxy’s 
authority appearing on the face of the appointment form, a corporation is 
entitled to accept the proxy’s vote or other action as that of the member making 
the appointment. (1955, c. 1230; 1985 (Reg. Sess., 1986), c. 801, s. 35; 1993, c. 
398, Ss. 13°1999-139) s. 1.) 


Effect of Amendments. — Session Laws’ simile transmission” for “telegram, telex, 


1999-139, s. 1, effective October 1, 1999, in 
subsection (a), substituted “one or more prox- 
ies” for “a proxy” in the second sentence, sub- 
stituted “photocopy, telegram, cablegram, fac- 


facsimile, or other form of wire or wireless 
communication appearing to have been trans- 
mitted by a member, or a photocopy” in the 
third sentence, and added the fourth sentence. 


§ 55A-7-25. Voting for directors; cumulative voting. 


(a) Unless otherwise provided in the articles of incorporation, the bylaws, or 
an agreement valid under G.S. 55A-7-30, directors are elected by a plurality of 
the votes cast by the members entitled to vote in the election at a meeting at 
which a quorum is present. If the articles of incorporation, bylaws, or an 
agreement valid under G.S. 55A-7-30 provides for cumulative voting by 
members, members may so vote, by multiplying the number of votes the 
members are entitled to cast by the number of directors for whom they are 
entitled to vote, and casting the product for a single candidate or distributing 
the product among two or more candidates. 

(b) Members otherwise entitled to vote cumulatively shall not vote cumula- 
tively at a particular meeting unless: 

(1) The meeting notice or statement accompanying the notice states that 
cumulative voting will take place; or 

(2) Amember or proxy who has the right to cumulate his votes announces 
in open meeting, before voting for directors starts, his intention to 
vote cumulatively; and if such announcement is made, the chair shall 
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declare that all persons entitled to vote have the right to vote 
cumulatively, shall announce the number of votes entitled to be cast, 
and shall grant a recess of not less than one hour nor more than four 
hours, as the chair shall determine, or of such other period of time as 
is unanimously then agreed upon. 

(c) Adirector elected by cumulative voting may be removed by the members 
without cause if the requirements of G.S. 55A-8-08 are met unless the votes 
cast against removal would be sufficient to elect such director if voted 
cumulatively at an election at which the same total number of votes were cast 
and the entire number of directors elected at the time of the director’s most 
recent election were then being elected. (1955, c. 1230; 1985 (Reg. Sess., 1986), 
c. 801, s. 35; 1998, c. 398, s. 1.) 


§ 55A-7-26. Other methods of electing directors. 


A corporation may provide in its articles of incorporation or bylaws for 
election of directors by members or delegates: 
(1) On the basis of chapter or other organizational unit; 
(2) By region or other geographic unit; 
(3) By preferential voting; or 
(4) By any other reasonable method. (1955, c. 1230; 19738, c. 192, ss. 1, 2; 
1985 (Reg. Sess., 1986), c. 801, ss. 19-21; 1998, c. 398, s. 1.) 


Legal Periodicals. — For note, “The Non- ing a Right to Member Derivative Suits,” see 63 
profit Corporation in North Carolina: Recogniz- N.C.L. Rev. 999 (1985). 


§ 55A-7-27. Corporation’s acceptance of votes. 


(a) If the name signed on a vote, consent, waiver, or proxy appointment 
corresponds to the name of a member, the corporation if acting in good faith is 
entitled to accept the vote, consent, waiver, or proxy appointment and give it 
effect as the act of the member. 

(b) If the name signed on a vote, consent, waiver, or proxy appointment does 
not correspond to the record name of a member, the corporation if acting in 
good faith is nevertheless entitled to accept the vote, consent, waiver, or proxy 
appointment and give it effect as the act of the member if: 

(1) The member is an entity and the name signed purports to be that of an 
officer or agent of the entity; 

(2) The name signed purports to be that of an attorney-in-fact of the 
member and, if the corporation requests it, evidence acceptable to the 
corporation of the signatory’s authority to sign for the member is 
presented with respect to the vote, consent, waiver, or proxy appoint- 
ment; 

(3) Two or more persons hold the membership as cotenants or fiduciaries 
and the name signed purports to be the name of at least one of the 
coholders and the person signing appears to be acting on behalf of all 
the coholders; or 

(4) In the case of a corporation other than a charitable or religious 
corporation: 

a. The name signed purports to be that of an administrator, executor, 
guardian, or conservator representing the member and, if the 
corporation requests it, evidence of fiduciary status acceptable to 
the corporation is presented with respect to the vote, consent, 
waiver, or proxy appointment; 

b. The name signed purports to be that of a receiver or trustee in 
bankruptcy of the member, and, if the corporation requests it, 
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evidence of this status acceptable to the corporation is presented 
with respect to the vote, consent, waiver, or proxy appointment. 

(c) The corporation is entitled to reject a vote, consent, waiver, or proxy 
appointment if the secretary or other officer or agent authorized to tabulate 
votes, acting in good faith, has reasonable basis for doubt about the validity of 
the signature on it or about the signatory’s authority to sign for the member. 

(d) The corporation and its officer or agent who accepts or rejects a vote, 
consent, waiver, or proxy appointment in good faith and in accordance with the 
standards of this section are not liable in damages to the member for the 
consequences of the acceptance or rejection. 

(e) Corporate action based on the acceptance or rejection of a vote, consent, 
waiver, or proxy appointment under this section is valid unless a court of 
competent jurisdiction determines otherwise. (1993, c. 398, s. 1; 1995, c. 509, s. 
27.) 


NORTH CAROLINA COMMENTARY 


This section had no counterpart in the prior 
law. 


§§ 55A-7-28, 55A-7-29: Reserved for future codification purposes. 
Part 3. Voting Agreements. 


§ 55A-7-30. Voting agreements. 


(a) Two or more members may provide for the manner in which their voting 
rights will be exercised by signing an agreement for that purpose. The 
agreement may be valid for a period of up to 10 years. All or some of the parties 
to the agreement may extend it for more than 10 years from the date the first 
party signs the extension agreement, but the extension agreement binds only 
those parties signing it. For charitable or religious corporations, such agree- 
ments shall have a reasonable purpose not inconsistent with the corporation’s 
charitable or religious purposes. 

(b) Subject to subsection (a) of this section, a voting agreement created 
under this section may be specifically enforceable. 

(c) The provisions of a voting agreement created under this section will bind 
a transferee of a membership covered by the agreement only if the transferee 
acquires the membership with knowledge of the provisions. (19938, c. 398, s. 1.) 


NORTH CAROLINA COMMENTARY 


This section had no counterpart in the prior 
law. 


8§ 55A-7-31 through 55A-7-39: Reserved for future codification pur- 


poses. 


Part 4. Derivative Proceedings. 


§ 55A-7-40. Derivative proceedings. 


(a) An action may be brought in a superior court of this State, which shall 
have exclusive original jurisdiction over actions brought hereunder, in the 
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right of any domestic or foreign corporation by any member or director, 
provided that, in the case of an action by a member, the plaintiff or plaintiffs 
shall allege, and it shall appear, that each plaintiff-member was a member at 
the time of the transaction of which he complains. 

(b) The complaint shall allege with particularity the efforts, if any, made by 
the plaintiff to obtain the action the plaintiff desires from the directors or 
comparable authority and the reasons for the plaintiff’s failure to obtain the 
action or for not making the effort. Whether or not a demand for action was 
made, if the corporation commences an investigation of the charges made in 
the demand or complaint, the court may stay any proceedings until the 
investigation is completed. 

(c) Upon motion of the corporation, the court may appoint a committee 
composed of two or more disinterested directors or other disinterested persons, 
acceptable to the corporation, to determine whether it is in the best interest of 
the corporation to pursue a particular legal right or remedy. The committee 
shall report its findings to the court. After considering the report and any other 
relevant evidence, the court shall determine whether the proceeding should be 
continued. 

(d) Such action shall not be discontinued, dismissed, compromised, or 
settled without the approval of the court. The court, in its discretion, may 
direct that notice, by publication or otherwise, shall be given to any directors, 
members, creditors, and other persons whose interests it determines will be 
substantially affected by the discontinuance, dismissal, compromise, or settle- 
ment. If notice is so directed to be given, the court may determine which one or 
more of the parties to the action shall bear the expense of giving the same, in 
such amount as the court shall determine and find to be reasonable in the 
circumstances, and the amount of the expense shall be awarded as costs of the 
action. 

(e) Ifthe action on behalf of the corporation is successful, in whole or in part, 
whether by means of a compromise and settlement or by a judgment, the court 
may award the plaintiff the reasonable expenses of maintaining the action, 
including reasonable attorneys’ fees, and shall direct the plaintiff to account to 
the corporation for the remainder of any proceeds of the action. | 

(f) In any such action, the court, upon final judgment and a finding that the 
action was brought without reasonable cause, may require the plaintiff or 
plaintiffs to pay to the defendant or defendants the reasonable expenses, 
including attorneys’ fees, incurred by them in the defense of the action. 

(g) In proceedings hereunder, no member shall be entitled to obtain or have 
access to any communication within the scope of the corporation’s attorney- 
client privilege which could not be obtained by or would not be accessible to a 
party in an action other than on behalf of the corporation. (1985 (Reg. Sess., 
1986),;"e. 801,,s.. 54; 1993, c. 398, s. 1.) 


CASE NOTES 


Derivative Action Not Appropriate. — _ the board’s action and was not seeking to re- 
Even if the board had exceeded its authority, a cover on behalf of the association. Stewart v. 
member’s derivative action would not have Kopp, 118 N.C. App. 161, 454 S.E.2d 672, cert. 
been the appropriate cause of action where denied, 340 N.C. 263, 456 S.E.2d 838 (19985). 
plaintiff alleged no injury to the association by : 
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ARTICLE 8. 


Directors and Officers. 
Part 1. Board of Directors. 


§ 55A-8-01. Requirement for and duties of board. 


(a) Except as provided in subsection (c) of this section, each corporation 
shall have a board of directors. 

(b) All corporate powers shall be exercised by or under the authority of, and 
the affairs of the corporation managed under the direction of, its board of 
directors, except as otherwise provided in the articles of incorporation. 

(c) A corporation may dispense with or limit the authority of a board of 
directors by describing in its articles of incorporation who will perform some or 
all of the duties of a board of directors; but no such limitation upon the 
authority which the board of directors would otherwise have shall be effective 
against other persons without actual knowledge of such limitation. 

(d) To the extent the articles of incorporation vests authority of the board of 
directors in an individual or group other than the board of directors, the 
individual or group in the exercise of such authority shall be deemed to be 
acting as the board of directors for all purposes of this Chapter. (1955, c. 1230; 
1985 (Reg. Sess., 1986), c. 801, s. 18; 1993, c. 398, s. 1.) 


NORTH CAROLINA COMMENTARY 


Subsection (c) of this section permits a corpo- 
ration to dispense with or limit the authority of 
its board of directors only by a provision in its 
articles of incorporation; it does not permit a 


Editor’s Note. — Session Laws 1998-212, s. 
12.37B(c), provides: “As a condition of receiving 
State funds, the North Carolina Partnership 
for Children, Inc., must amend its Articles of 
Incorporation or bylaws, as appropriate, to ter- 
minate the terms of all existing members of the 
Board of Directors of the North Carolina Part- 
nership for Children, Inc., no later than 60 days 
after this act becomes law, so new members 
may be appointed under G.S. 143B-16.12(a) as 
rewritten by this section. This action may be 


members’ agreement to effect such an arrange- 
ment, in contrast with G.S. 55-8-01(c) which 
permits a shareholders’ agreement to do so. 


taken under Article 10 of Chapter 55A of the 
General Statutes notwithstanding any provi- 
sion of Article 8 of Chapter 55A of the General 
Statutes. Effective when this act becomes law, 
no member of the North Carolina General As- 
sembly may serve on the Board of Directors of 
the North Carolina Partnership for Children, 
Inc., or on the board of directors of a local 
partnership, and in calculating any quorum 
requirements those seats shall be excluded.” 


§ 55A-8-02. Qualifications of directors. 


The articles of incorporation or bylaws may prescribe qualifications for 
directors. A director need not be a resident of this State or a member of the 
corporation unless the articles of incorporation or bylaws so prescribe. (1955, c. 
1230; 1985 (Reg. Sess., 1986), c. 801, s. 18; 1993, c. 398, s. 1.) 


§ 55A-8-03. Number of directors. 


(a) Aboard of directors shall consist of one or more natural persons, with the 
number specified in or fixed in accordance with the articles of incorporation or 


bylaws. 
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(b) The number of directors may be increased or decreased from time to time 
by amendment to or in the manner prescribed in the articles of incorporation 
or bylaws. 

(c) The articles of incorporation or bylaws may establish a variable range for 
the size of the board of directors by fixing a minimum and maximum number 
of directors. If a variable range is established, the number of directors may be 
fixed or changed from time to time, within the minimum and maximum, by the 
members entitled to vote for directors or (unless the articles of incorporation or 
an agreement valid under G.S. 55A-7-30 shall otherwise provide) the board of 
directors. If the corporation has members entitled to vote for directors, only 
such members may change the range for the size of the board or change from 
a fixed to a variable-range size board or vice versa. (1955, c. 1230; 19738, c. 192, 
ss. 1, 2; 1985 (Reg. Sess., 1986), c. 801, ss. 19-21; 19938, c. 398, s. 1.) 


Legal Periodicals. — For note, “The Non- ing a Right to Member Derivative Suits,” see 63 
profit Corporation in North Carolina: Recogniz- N.C.L. Rev. 999 (1985). 


§ 55A-8-04. Election, designation, and appointment of di- 
rectors. 


(a) If the corporation has members entitled to vote for directors, all the 
directors (except the initial directors) shall be elected at the first annual 
meeting of such members, and at each annual meeting thereafter, unless the 
articles of incorporation or bylaws provide some other time or method of 
election, or provide that some of the directors are appointed by some other 
person or are designated. If the articles of incorporation authorize dividing the 
members into classes, the articles of incorporation may also authorize the 
election of all or a specified number of directors by the members of one or more 
authorized classes. 

(b) If the corporation does not have members entitled to vote for directors, 
all the directors (except the initial directors) shall be elected, appointed, or 
designated as provided in the articles of incorporation or bylaws. If no method 
of designation or appointment is set forth in the articles of incorporation or 
bylaws, the directors (other than the initial directors) shall be elected by the 
board of directors. 

(c) If any member entitled to vote for directors so demands, election of 
directors by the members shall be by ballot, unless the articles of incorporation 
or bylaws otherwise provide. (1955, c. 1230; 1973, c. 192, ss. 1, 2; 1985 (Reg. 
Sess., 1986), c. 801, ss. 19-21; 1993, c. 398, s. 1.) 


§ 55A-8-05. Terms of directors generally. 


(a) The articles of incorporation or bylaws may specify the terms of direc- 
tors. In the absence of a contrary provision in the articles of incorporation or 
bylaws, the term of each director shall be one year, and directors may serve 
successive terms. 

(b) A decrease in the number of directors or term of office does not shorten 
an incumbent director’s term. 

(c) Except as provided in the articles of incorporation or bylaws: 

(1) The term of a director filling a vacancy in the office of a director elected 
by members expires at the next election of directors by members; and 

(2) The term of a director filling any other vacancy expires at the end of 
the unexpired term that such director is filling. 

(d) Despite the expiration of a director’s term, the director continues to 
serve until the director’s successor is elected, designated, or appointed and 
qualifies, or until there is a decrease in the number of directors. (1955, c. 1230; 
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1973, c. 192, ss. 1, 2; 1985 (Reg. Sess., 1986), c. 801, ss. 19-21; 1993, c. 398, s. 
ly 1995, 5 509, S. 28.) 


§ 55A-8-06. Staggered terms for directors. 


The articles of incorporation or bylaws may provide for staggering the terms 
of directors by dividing the total number of directors into groups. The terms of 
office of the several groups need not be uniform. (1955, c. 1230; 1973, c. 192, ss. 
1, 2; 1985 (Reg. Sess., 1986), c. 801, ss. 19-21; 1993, c. 398, s. 1.) 


§ 55A-8-07. Resignation of directors. 


(a) A director may resign at any time by communicating his resignation to 
the board of directors, its presiding officer, or to the corporation. 

(b) A resignation is effective when it is communicated unless the notice 
specifies a later effective date or subsequent event upon which it will become 
effective. (19938, c. 398, s. 1.) 


§ 55A-8-08. Removal of directors elected by members or 
directors. 


(a) The members may remove one or more directors elected by them with or 
without cause unless the articles of incorporation provide that directors may be 
removed only for cause. 

(b) If a director is elected by a class, chapter or other organizational unit, or 
by region or other geographic grouping, the director may be removed only by 
that class, chapter, unit, or grouping. 

(c) Except as provided in subsection (i) of this section, a director may be 
removed under subsection (a) or (b) of this section, only if the number of votes 
cast to remove the director would be sufficient to elect the director at a meeting 
to elect directors. 

(d) If cumulative voting is authorized, a director shall not be removed: 

(1) If the number of votes; or. 
(2) If the director was elected by a class, chapter, unit, or grouping of 
members, the number of votes of that class, chapter, unit, or grouping; 
sufficient to elect the director under cumulative voting, if an election were then 
being held, is voted against the director’s removal. 

(e) A director elected by members may be removed by the members only at 
a meeting called for the purpose of removing the director and the meeting 
notice shall state that the purpose, or one of the purposes, of the meeting is 
removal of the director. 

(f) In computing whether a director is protected from removal under 
subsections (b) through (d) of this section, it should be assumed that the votes 
against removal are cast in an election for the number of directors of the class 
i which the director to be removed belonged on the date of that director’s 
election. 

(g) An entire board of directors may be removed under subsections (a) 
through (e) of this section. 

(h) A majority of the directors then in office or such greater number as is set 
forth in the articles of incorporation or bylaws may, subject to any limitation in 
the articles of incorporation or bylaws, remove any director elected by the 
board of directors; provided, however, that a director elected by the board to fill 
the vacancy of a director elected by the members may be removed by the 
members, but not the board. 

(i) Notwithstanding any other provision of this section, if, at the beginning 
of a director’s term on the board of directors, the articles of incorporation or 
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bylaws provide that the director may be removed by the board for missing a 
specified number of board meetings, the board may remove the director for 
failing to attend the specified number of meetings. The director may be 
removed only if a majority of the directors then in office vote for the removal. 
(j) Notwithstanding any other provision of this section, the articles of 
incorporation or bylaws may provide that directors elected after the effective 
date of such provision shall be removed automatically for missing a specified 
number of board meetings. 
(k) The articles of incorporation may: 
(1) Limit the application of this section in the case of a charitable or 
religious corporation; and 
(2) Set forth the vote and procedures by which the board of directors or 
any person may remove with or without cause a director elected by the 
members or the board. (1955, c. 1230; 1973, c. 192, ss. 1, 2; 1985 (Reg. 
Sess., 1986), c. 801, ss. 19-21; 1993, c. 398, s. 1.) 


NORTH CAROLINA COMMENTARY 


Subsections (i) and (j) had no counterpart in 
the prior law. Subdivision (k)(1) was limited to 
charitable or religious corporations in order not 
to give other nonprofit corporations, in which 
members may have property rights, full power 


Legal Periodicals. — For note, “The Non- 
profit Corporation in North Carolina: Recogniz- 


to limit the application of the section in general. 
Subdivision (k)(2) was not so limited in order 
not to invalidate procedures adopted under 
former G.S. 55A-20(f) and to authorize such 
procedures to be established under the new Act. 


ing a Right to Member Derivative Suits,” see 63 
N.C.L. Rev. 999 (1985). 


§ 55A-8-09. Removal of designated or appointed directors. 


(a) Adesignated director may be removed by an amendment to the articles 
of incorporation or bylaws deleting or changing the provision containing the 
designation. 

(b) Except as otherwise provided in the articles of incorporation or bylaws: 

(1) An appointed director may be removed with or without cause by the 
person appointing the director; 

(2) The person removing the director shall do so by giving written notice 
of the removal to the director and to the corporation; and 

(3) A removal is effective when the notice is effective unless the notice 
specifies a future effective date. 

(c) Notwithstanding any other provision of this section, the articles of 
incorporation or bylaws may provide that directors appointed after the 
effective date of such provision shall be removed automatically for missing a 
specified number of board meetings. (1955, c. 1230; 1973, c. 192, ss. 1, 2; 1985 
(Reg. Sess., 1986), c. 801, ss. 19-21; 1993, c. 398, s. 1.) 


NORTH CAROLINA COMMENTARY 


This section had no counterpart in the prior 
law. 


§ 55A-8-10. Removal of directors by judicial proceeding. 


(a) The superior court of the county where a corporation’s principal office (or, 
if there is none in this State, its registered office) is located may remove any 
director of the corporation from office in a proceeding commenced either by the 
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corporation or by its members holding at least ten percent (10%) of the votes 
entitled to be cast of any class of members, if the court finds that: 

(1) The director engaged in fraudulent or dishonest conduct, or gross 
abuse of authority or discretion, with respect to the corporation, or a 
final judgment has been entered finding that the director has violated 
a duty set forth in G.S. 55A-8-30 through G.S. 55A-8-33, and 

(2) Removal is in the best interest of the corporation. 

(b) The court that removes a director may bar the director from serving on 
the board of directors for a period prescribed by the court. 

(c) If members commence a proceeding under subsection (a) of this section, 
the corporation shall be made a party defendant. (1993, c. 398, s. 1.) 


NORTH CAROLINA COMMENTARY 


This section had no counterpart in the prior 
law. 


§ 55A-8-11. Vacancy on board. 


(a) Unless the articles of incorporation or bylaws provide otherwise, and 
except as provided in subsections (b) and (c) of this section, if a vacancy occurs 
on a board of directors, including, without limitation, a vacancy resulting from 
an increase in the number of directors or from the failure by the members to 
elect the full authorized number of directors, the vacancy may be filled: 

(1) By the members entitled to vote for directors, if any, or if the vacant 
office was held by a director elected by a class, chapter or other 
organizational unit, or by region or other geographic grouping, by the 
members of that class, chapter, unit, or grouping; 

(2) By the board of directors: or 

(3) If the directors remaining in the office constitute fewer than a quorum 
of the board, by the affirmative vote of a majority of all the directors, 

or by the sole director, remaining in office. 

(b) Unless the articles of incorporation or bylaws provide otherwise, if a 
vacant office was held by an appointed director, only the person who appointed 
the director may fill the vacancy. 

(c) If a vacant office was held by a designated director, the vacancy shall be 
filled only as provided in the articles of incorporation or bylaws. 

(d) A vacancy that will occur at a specific later date (by reason of a 
resignation effective at a later date under G.S. 55A-8-07(b) or otherwise) may 
be filled before the vacancy occurs but the new director shall not take office 
until the vacancy occurs. (1955, c. 1230; 1998, c. 398, s. 1.) 


§ 55A-8-12. Compensation of directors. 
Unless the articles of incorporation provide otherwise, a board of directors 


may fix the compensation of directors. (1985 (Reg. Sess., 1986), c. 801, s. 26; 
1993, c. 398, s. 1.) 


8§ 55A-8-13 through 55A-8-19: Reserved for future codification pur- 


poses. 


Part 2. Meetings and Action of the Board. 
§ 55A-8-20. Regular and special meetings. 


(a) The board of directors may hold regular or special meetings in or out of 
this State. 
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(b) Unless the articles of incorporation or bylaws provide otherwise, the 
board of directors may permit any or all directors to participate in a regular or 
special meeting by, or conduct the meeting through the use of, any means of 
communication by which all directors participating may simultaneously hear 
each other during the meeting. A director participating in a meeting by this 
means is deemed to be present in person at the meeting. (1955, c. 1230; 1973, 
c. 314, s. 3; 1985 (Reg. Sess., 1986), c. 801, ss. 24, 25; 1993, c. 398, s. 1.) 


§ 55A-8-21. Action without meeting. 


(a) Unless the articles of incorporation or bylaws provide otherwise, action 
required or permitted by this Chapter to be taken at a board of directors’ 
meeting may be taken without a meeting if the action is taken by all members 
of the board. The action shall be evidenced by one or more written consents 
signed by each director before or after such action, describing the action taken, 
and included in the minutes or filed with the corporate records reflecting the 
action taken. 

(b) Action taken under this section is effective when the last director signs 
the consent, unless the consent specifies a different effective date. 

(c) Aconsent signed under this section has the effect of a meeting vote and 
may be described as such in any document. (1978, c. 314, s. 3; 1993, c. 398, s. 
1) 


§ 55A-8-22. Notice of meetings. 


(a) Unless the articles of incorporation or bylaws provide otherwise, regular 
meetings of the board of directors may be held without notice of the date, time, 
place, or purpose of the meeting. 

(b) Special meetings of the board of directors shall be held upon such notice 
as is provided in the articles of incorporation or bylaws, or in the absence of any 
such provision, upon notice sent by any usual means of communication not less 
than five days before the meeting. The notice need not describe the purpose of 
the special meeting unless required by: (i) this Chapter, (ii) the articles of 
incorporation, or (111) the bylaws. | 

(c) Unless the articles of incorporation or bylaws provide otherwise, the 
presiding officer of the board, the president or twenty percent (20%) of the 
directors then in office may call and give notice of a meeting of the board. (1955, 
c. 1230; 1985 (Reg. Sess., 1986), c. 801, ss. 24, 25; 19938, c. 398, s. 1.) 


§ 55A-8-23. Waiver of notice. 


(a) Adirector may waive any notice required by this Chapter, the articles of 
incorporation, or bylaws before or after the date and time stated in the notice. 
Except as provided by subsection (b) of this section, the waiver shall be in 
writing, signed by the director entitled to the notice, and filed with the minutes 
or corporate records. 

(b) A director’s attendance at or participation in a meeting waives any 
required notice to him of the meeting unless the director at the beginning of the 
meeting (or promptly upon his arrival) objects to holding the meeting or 
transacting business at the meeting and does not thereafter vote for or assent 
to action taken at the meeting. (1955, c. 1230; 1985 (Reg. Sess., 1986), c. 801, 
gs. 24, 25; 19937 6398s! 191995;"er 509) %s.229)) 


§ 55A-8-24. Quorum and voting. 


(a) Except as otherwise provided in: (i) this Chapter, (ii) the articles of 
incorporation, or (iii) the bylaws, a quorum of a board of directors consists of a 
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majority of the directors in office immediately before a meeting begins. In no 
event may the articles of incorporation or bylaws authorize a quorum of fewer 
than one-third of the number of directors in office. 

(b) If a quorum is present when a vote is taken, the affirmative vote of a 
majority of directors present is the act of the board unless: (i) this Chapter, (11) 
the articles of incorporation, or (iii) the bylaws require the vote of a greater 
number of directors. 

(c) A director who is present at a meeting of the board of directors or a 
committee of the board of directors when corporate action is taken is deemed 
to have assented to the action taken unless: 

(1) He objects at the beginning of the meeting (or promptly upon his 
arrival) to holding it or transacting business at the meeting; 

(2) His dissent or abstention from the action taken is entered in the 
minutes of the meeting; or 

(3) He files written notice of his dissent or abstention with the presiding 
officer of the meeting before its adjournment or with the corporation 
immediately after adjournment of the meeting. The right of dissent or 
abstention is not available to a director who votes in favor of the action 
taken. (1955, c. 1230; 1985 (Reg. Sess., 1986), c. 801, s. 33; 1998, c. 
398; s. 1.) 


NORTH CAROLINA COMMENTARY 


This section is generally based on G.S. 55-8- Act, it defines a quorum in terms of the number 
24; however, unlike G.S. 55-8-24 and former of directors in office instead of the number of 
G.S. 55A-22, but like Section 8.24 of the Model directors authorized. 


§ 55A-8-25. Committees of the board. 


(a) Unless the articles of incorporation or bylaws provide otherwise, a board 
of directors may create one or more committees of the board and appoint 
members of the board to serve on them. Each committee shall have two or more 
members, who serve at the pleasure of the board. 

(b) The creation of a committee and appointment of members to it shall be 
approved by the greater of: 

(1) A majority of all the directors in office when the action is taken; or 
(2) The number of directors required by the articles of incorporation or 
bylaws to take action under G.S. 55A-8-24. 

(c) G.S. 55A-8-20 through G.S. 55A-8-24, which govern meetings, action 
without meetings, notice and waiver of notice, and quorum and voting 
requirements of the board, apply to committees of the board and their 
members as well. 

(d) To the extent specified by the board of directors or in the articles of 
incorporation or bylaws, each committee of the board may exercise the board’s 
authority under G.S. 55A-8-01. 

(e) A committee of the board shall not, however: 

(1) Authorize distributions; 

(2) Recommend to members or approve dissolution, merger or the sale, 
pledge, or transfer of all or substantially all of the corporation’s assets; 

(3) Elect, appoint or remove directors, or fill vacancies on the board of 
directors or on any of its committees; or 

(4) Adopt, amend, or repeal the articles of incorporation or bylaws. 

(f) The creation of, delegation of authority to, or action by a committee does 
not alone constitute compliance by a director with the standards of conduct 
described in G.S. 55A-8-30. (1955, c. 1230; 1969, c. 875, s. 5; 1985 (Reg. Sess., 
1986), c. 801, ss. 22, 23; 1993, c. 398, s. 1.) 
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NORTH CAROLINA COMMENTARY 


Subsection (e), unlike former GS. 55A- 
23(a)(5), does not prohibit a committee from 
fixing the compensation of directors. 


§§ 55A-8-26 through 55A-8-29: Reserved for future codification pur- 


poses. 


Part 3. Standards of Conduct. 


§ 55A-8-30. General standards for directors. 


(a) Adirector shall discharge his duties as a director, including his duties as 
a member of a committee: 

(1) In good faith; 

(2) With the care an ordinarily prudent person in a like position would 
exercise under similar circumstances; and 

(3) Ina manner the director reasonably believes to be in the best interests 
of the corporation. 

(b) In discharging his duties, a director is entitled to rely on information, 
opinions, reports, or statements, including financial statements and other 
financial data, if prepared or presented by: 

(1) One or more officers or employees of the corporation whom the director 
reasonably believes to be reliable and competent in the matters 
presented; 

(2) Legal counsel, public accountants, or other persons as to matters the 
director reasonably believes are within their professional or expert 
competence; or 

(3) A committee of the board of which he is not a member if the director 
reasonably believes the committee merits confidence. 

(c) Adirector is not entitled to the benefit of subsection (b) of this section if 
he has actual knowledge concerning the matter in question that makes 
reliance otherwise permitted by subsection (b) of this section unwarranted. 

(d) Adirector is not liable for any action taken as a director, or any failure 
to take any action, if he performed the duties of his office in compliance with 
this section. 

(e) Adirector’s personal liability for monetary damages for breach of a duty 
as a director may be limited or eliminated only to the extent provided in G.S. 
55A-8-60 or permitted in G.S. 55A- 2-02(b)(4), and a director may be entitled to 
indemnification against liability and expenses pursuant to Part 5 of Article 8 
of this Chapter. 

(f) A director shall not be deemed to be a trustee with respect to the 
corporation or with respect to any property held or administered by the 
corporation, including without limit, property that may be subject to restric- 
tions imposed by the donor or transferor of such property. (1985 (Reg. Sess., 
1986), c. 801, s. 29; 1993, c. 398, s. 1.) 


NORTH CAROLINA COMMENTARY 


Although the word “fiduciary” is no longer contains a provision in subsection (b) explicitly 
used in describing the duty owed by a director, allowing reliance on ministers, priests and 
there is no intent to change North Carolinalaw other religious authorities in the case of reli- 
in this area. See North Carolina Commentary gious corporations. That provision was rejected 
to G.S. 55-8-30. as unnecessary because the subject is ade- 

The Model Act counterpart of this section quately covered by subdivision (b)(2). 
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Subsection (f) should not be inconsistent with 
the fiduciary duties prescribed by the Uniform 
Management of Institutional Funds Act in view 
of the Commentary to G.S. 36B-6, which states 
that the standard of care and prudence estab- 
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§55A-8-31 


to that of a director of a business corporation 
rather than that of a private trustee; but in the 
event of any inconsistency, the provisions of the 
Uniform Act will control, as provided in G.S. 
36B-8. 


lished by that section is generally comparable 


§ 55A-8-31. Director conflict of interest. 


(a) Aconflict of interest transaction is a transaction with the corporation in 
which a director of the corporation has a direct or indirect interest. A conflict 
of interest transaction is not voidable by the corporation solely because of the 
director’s interest in the transaction if any one of the following is true: 

(1) The material facts of the transaction and the director’s interest were 
disclosed or known to the board of directors or a committee of the 
board and the board or committee authorized, approved, or ratified 
the transaction; 

(2) The material facts of the transaction and the director’s interest were 
disclosed or known to the members entitled to vote and they autho- 
rized, approved, or ratified the transaction; or 

(3) The transaction was fair to the corporation. 

(b) For purposes of this section, a director of the corporation has an indirect 
interest in a transaction if: 

(1) Another entity in which he has a material financial interest or in 
which he is a general partner is a party to the transaction; or 

(2) Another entity of which he is a director, officer, or trustee is a party to 
the transaction and the transaction is or should be considered by the 
board of directors of the corporation. 

(c) For purposes of subdivision (a)(1) of this section, a conflict of interest 
transaction is authorized, approved, or ratified if it receives the affirmative 
vote of a majority of the directors on the board of directors (or on the 
committee) who have no direct or indirect interest in the transaction, but a 
transaction shall not be authorized, approved, or ratified under this section by 
a single director. If a majority of the directors who have no direct or indirect 
interest in the transaction vote to authorize, approve, or ratify the transaction, 
a quorum is present for the purpose of taking action under this section. The 
presence of, or a vote cast by, a director with a direct or indirect interest in the 
transaction does not affect the validity of any action taken under subdivision 
(a)(1) of this section if the transaction is otherwise authorized, approved, or 
ratified as provided in that subdivision. 

(d) For purposes of subdivision (a)(2) of this section, a conflict of interest 
transaction is authorized, approved, or ratified by the members if it receives a 
majority of the votes entitled to be counted under this subsection. Votes cast by 
or voted under the control of a director who has a direct or indirect interest in 
the transaction, and votes cast by or voted under the control of an entity 
described in subdivision (b)(1) of this section, shall not be counted in a vote of 
members to determine whether to authorize, approve, or ratify a conflict of 
interest transaction under subdivision (a)(2) of this section. The vote of these 
members, however, is counted in determining whether the transaction is 
approved under other sections of this Chapter. A majority of the votes, whether 
or not present, that are entitled to be cast in a vote on the transaction under 
this subsection constitutes a quorum for the purpose of taking action under 
this section. 

(e) The articles of incorporation, bylaws, or a resolution of the board may 
impose additional requirements on conflict of interest transactions. (1985 (Reg. 
Sess., 1986), c. 801, s. 26; 1993, c. 398, s. 1.) 
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This section generally conforms to G.S. 55-8- the Model Act solely to avoid any contrary 
31, except that subsection (e), which states an implication that might be created by its omis- 
obvious proposition, was brought forward from _ sion. 


§ 55A-8-32. Loans to or guaranties for directors and offic- 
ers. 


No loan, guaranty, or other form of security shall be made or provided by a 
corporation to or for the benefit of its directors or officers, except that loans, 
guaranties, or other forms of security may be made to full-time employees of 
the corporation who are also directors or officers by action of its board of 
directors in accordance with G.S. 55A-8-31(a)(1). (1955, c. 1230; 1985 (Reg. 
Sess., 1986), c. 801, s. 17; 1993, c. 398, s. 1.) 


NORTH CAROLINA COMMENTARY 


This section brings forward former G.S. 55A- 
18, with a conforming reference to the conflict 
of interest section. 


§ 55A-8-33. Liability for unlawful loans or distributions. 


(a) The liabilities imposed by this section are in addition to any other 
liabilities imposed by law upon directors of a corporation. 

(b) A director who votes for or assents to the making of a loan or guaranty 
or other form of security is personally liable to the corporation for the 
repayment or return of the money or value loaned, with interest thereon at the 
legal rate until paid, or for any liability of the corporation upon the guaranty, 
if it is established that he did not perform his duties in compliance with G.S. 
55A-8-30 or that the loan or guaranty was made in violation of G.S. 55A-8-32. 

(c) A director who votes for or assents to a distribution made in violation of 
Article 13 of this Chapter, Article 14 of this Chapter, or the articles of 
incorporation is personally liable to the corporation for the amount of the 
distribution that exceeds what could have been distributed without violating 
Article 13 of this Chapter, Article 14 of this Chapter, or the articles of 
incorporation if it is established that he did not perform his duties in 
compliance with G.S. 55A-8-30. In any proceeding commenced under this 
section, a director has all of the defenses ordinarily available to a director. 

(d) Adirector held liable under subsection (b) or (c) of this section is entitled 
to: 

(1) Contribution from every other director who could be held liable under 
subsection (b) or (c) of this section for the unlawful loan or distribu- 
tion; and 

(2) Reimbursement from each person for the amount he accepted knowing 
the unlawful loan or distribution was made in violation of G.S. 
55A-8-32, Article 13 of this Chapter, or Article 14 of this Chapter, or 
the articles of incorporation. 

(e) No action shall be brought against the directors for liability under this 
section after three years from the time when the cause of action was discovered 
or ought to have been discovered. (1985 (Reg. Sess., 1986), c. 801, s. 33; 1998, 
C.S90F SB. 13) 
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NORTH CAROLINA COMMENTARY 


This section is an adaptation of former G.S. 
55A-28.1, except that subsection (j) of that 
former section, which allowed creditors to en- 
force the statutory liabilities of the section in 
direct actions against directors, was not 


brought forward because a comparable provi- 
sion in former G.S. 55-32(1) was not brought 
forward into the present Chapter 55. See the 
last paragraph of the North Carolina Commen- 
tary to G.S. 55-14-08. 


§§ 55A-8-34 through 55A-8-39: Reserved for future codification pur- 


poses. 


Part 4. Officers. 


§ 55A-8-40. Officers. 


(a) Acorporation has the officers described in its bylaws or appointed by the 
board of directors in accordance with the bylaws. 

(b) A duly appointed officer may appoint one or more officers or assistant 
officers if authorized by the bylaws or the board of directors. 

(c) The secretary or any assistant secretary or any one or more other officers 
designated by the bylaws or the board of directors shall have the responsibility 
and authority to maintain and authenticate the records of the corporation. 

(d) The same individual may simultaneously hold more than one office in a 
corporation, but no individual may act in more than one capacity where action 
of two or more officers is required. 

(e) Whenever a specific office is referred to in this Chapter, it shall be 
deemed to include any person who, individually or collectively with one or more 
other persons, holds or occupies such office. (1955, c. 1230; 1985 (Reg. Sess., 
1986), c. 801, s. 28; 1993, c. 398, s. 1.) 


§ 55A-8-41. Duties of officers. 


Each officer has the authority and duties set forth in the bylaws or, to the 
extent consistent with the bylaws, the authority and duties prescribed by the 
board of directors or by direction of an officer authorized by the board of 
directors to prescribe the authority and duties of other officers. (1955, c. 1230; 
1985 (Reg. Sess., 1986), c. 801, s. 28; 1993, c. 398, s. 1.) 


NORTH CAROLINA COMMENTARY 


This section does not bring forward former 
G.S. 55A-25(c), which gave the chief executive 
officer authority to institute or defend legal 
proceedings when the directors were dead- 
locked. See the last paragraph of the North 
Carolina Commentary to G.S. 55-8-41. 


Former G.S. 55A-26.2, which related to the 
authority of officers to execute corporate docu- 
ments, was not brought forward because the 
substance of that section is covered by G.S. 
47-18.3, G.S. 47-41.01, G.S. 47-41.02 and gen- 
eral principles of agency law. 


§ 55A-8-42. Standards of conduct for officers. 


(a) An officer with discretionary authority shall discharge his duties under 


that authority: 
(1) In good faith; 


(2) With the care an ordinarily prudent person in a like position would 
exercise under similar circumstances; and 
(3) In a manner the officer reasonably believes to be in the best interests 


of the corporation. 
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(b) In discharging his duties, an officer is entitled to rely on information, 
opinions, reports, or statements, including financial statements and other 
financial data, if prepared or presented by: 

(1) One or more officers or employees of the corporation whom the officer 
reasonably believes to be reliable and competent in the matters 
presented; or 

(2) Legal counsel, public accountants, or other persons as to matters the 
officer reasonably believes are within the person’s professional or 
expert competence. 

(c) An officer is not entitled to the benefit of subsection (b) of this section if 
the officer has actual knowledge concerning the matter in question that makes 
reliance otherwise permitted by subsection (b) of this section unwarranted. 

(d) An officer is not liable for any action taken as an officer, or any failure to 
take any action, if the officer performed the duties of his office in compliance 
with this section. 

(e) An officer may be entitled to immunity under Part 6 of Article 8 of this 
Chapter or to indemnification against liability and expenses pursuant to Part 
5 of Article 8 of this Chapter. (1985 (Reg. Sess., 1986), c. 801, s. 29; 1998, c. 398, 
sd) 


NORTH CAROLINA COMMENTARY 


The Model Act counterpart of this section 
contains a provision in subsection (b) explicitly 
allowing reliance on ministers, priests and 


gious corporations. That provision was rejected 
as unnecessary because the subject is ade- 
quately covered by subdivision (b)(2). 


other religious authorities in the case of reli- 


§ 55A-8-43. Resignation and removal of officers. 


(a) An officer may resign at any time by communicating his resignation to 
the corporation. A resignation is effective when it is communicated unless it 
specifies in writing a later effective date. If a resignation is made effective at 
a later date and the corporation accepts the future effective date, its board of 
directors may fill the pending vacancy before the effective date if the board of 
directors provides that the successor does not take office until the effective 
date. 

(b) A board of directors may remove any officer at any time with or without 
cause. (1955, c. 1230; 1993, c. 398, s. 1.) 


§ 55A-8-44. Contract rights of officers. 


(a) The appointment of an officer does not itself create contract rights. 

(b) An officer’s removal does not affect the officer’s contract rights, if any, 
with the corporation. An officer’s resignation does not affect the corporation’s 
contract rights, if any, with the officer. (1955, c. 1230; 19938, c. 398, s. 1.) 


NORTH CAROLINA COMMENTARY 


This section makes clear that the appoint- 
ment of an officer does not itself create contract 
rights in the officer. The removal of an officer 
with contract rights is without prejudice to his 
later enforcement of contract rights in a suit for 
damages for breach of contract. See the Official 


Comment to G.S. 55-8-43. Similarly, an officer 
with an employment contract who prematurely 
resigns may be in breach of his employment 
contract. The mere appointment of an officer for 
a term does not create a contractual obligation 
on his part to complete the term. 
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§§ 55A-8-45 through 55A-8-49: Reserved for future codification pur- 


poses. 


Part 5. Indemnification. 


§ 55A-8-50. Policy statement and definitions. 


(a) Itis the public policy of this State to enable corporations organized under 
this Chapter to attract and maintain responsible, qualified directors, officers, 
employees, and agents, and, to that end, to permit corporations organized 
under this Chapter to allocate the risk of personal liability of directors, officers, 
employees, and agents through indemnification and insurance as authorized in 
this Part. 

(b) Definitions in this Part: 

(1) “Corporation” includes any domestic or foreign corporation absorbed in 
a merger which, if its separate existence had continued, would have 
had the obligation or power to indemnify its directors, officers, 
employees, or agents, so that a person who would have been entitled 
to receive or request indemnification from such corporation if its 
separate existence had continued shall stand in the same position 
under this Part with respect to the surviving corporation. 

(2) “Director” means an individual who is or was a director of a corpora- 
tion or an individual who, while a director of a corporation, is or was 
serving at the corporation’s request as a director, officer, partner, 
trustee, employee, or agent of another foreign or domestic business or 
nonprofit corporation, partnership, joint venture, trust, employee 
benefit plan, or other enterprise. A director is considered to be serving 
an employee benefit plan at the corporation’s request if the director’s 
duties to the corporation also impose duties on, or otherwise involve 
services by, the director to the plan or to participants in or beneficia- 
ries of the plan. “Director” includes, unless the context requires 
otherwise, the estate or personal representative of a director. 

(3) “Expenses” means expenses of every kind incurred in defending a 
proceeding, including counsel fees. 

(4) “Liability” means the obligation to pay a judgment, settlement, pen- 
alty, fine (including an excise tax assessed with respect to an employee 
benefit plan), or reasonable expenses actually incurred with respect to 
a proceeding. 

(5) “Officer,” “employee,” or “agent” includes, unless the context requires 
otherwise, the estate or personal representative of a person who acted 
in that capacity. 

(6) “Official capacity” means: (i) when used with respect to a director, the 
office of director in a corporation; and (i1) when used with respect to an 
individual other than a director, as contemplated in G.S. 55A-8-56, the 
office in a corporation held by the officer or the employment or agency 
relationship undertaken by the employee or agent on behalf of the 
corporation. “Official capacity” does not include service for any other 
foreign or domestic business or nonprofit corporation or any partner- 
ship, joint venture, trust, employee benefit plan, or other enterprise. 

(7) “Party” includes an individual who was, is, or is threatened to be made 
a named defendant or respondent in a proceeding. 

(8) “Proceeding” means any threatened, pending, or completed action, 
suit, or proceeding whether civil, criminal, administrative, or inves- 
tigative and whether formal or informal. (1993, c. 398, s. 1.) 
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Subsection (a) of this section is the same as 
its counterpart in Chapter 55 and is intended to 
reinforce the broad nonstatutory indemnifica- 
tion permitted by G.S. 55A-8-57. 

The definition of “corporation” in subdivision 
(b)(1) is intended to provide that only a surviv- 
ing corporation in a statutory merger, and not 


tion, will have successor liability for indemnifi- 
cation. The surviving corporation in a statutory 
merger has both the obligation and the power 
to indemnify to the same extent as the merging 
corporation. G.S. 55-8-50(b)(1) was amended in 
1993 to accomplish the same purposes. See 
N.C. Sess. Laws 1993, c. 552, s. 12. 


an acquiring corporation in an asset acquisi- 


§ 55A-8-51. Authority to indemnify. 


(a) Except as provided in subsection (d) of this section, a corporation may 
indemnify an individual made a party to a proceeding because the individual 
is or was a director against liability incurred in the proceeding if the 
individual: 

(1) Conducted himself in good faith; 

(2) Reasonably believed (i) in the case of conduct in his official capacity 
with the corporation, that his conduct was in its best interests; and (ii) 
in all other cases, that his conduct was at least not opposed to its best 
interests; and 

(3) In the case of any criminal proceeding, had no reasonable cause to 
believe his conduct was unlawful. 

(b) A director’s conduct with respect to an employee benefit plan for a 
purpose the director reasonably believed to be in the interests of the partici- 
pants in and beneficiaries of the plan is conduct that satisfies the requirement 
of clause (ii) of subdivision (a)(2) of this section. 

(c) The termination of a proceeding by judgment, order, settlement, convic- 
tion, or upon a plea of no contest or its equivalent is not, of itself, determinative 
that the director did not meet the standard of conduct described in this section. 

(d) A corporation shall not indemnify a director under this section: 

(1) In connection with a proceeding by or in the right of the corporation in 
which the director was adjudged liable to the corporation; or 

(2) In connection with any other proceeding charging improper personal 
benefit to the director, whether or not involving action in his official 
capacity, in which the director was adjudged liable on the basis that 
personal benefit was improperly received by the director. 

(e) Indemnification permitted under this section in connection with a 
proceeding by or in the right of the corporation that is concluded without a final 
adjudication on the issue of liability is limited to reasonable expenses incurred 
in connection with the proceeding. 

(f) The authorization, approval, or favorable recommendation by the board 
of directors of a corporation of indemnification, as permitted by this section, 
shall not be deemed an act or corporate transaction in which a director has a 
conflict of interest, and no such indemnification shall be void or voidable on 
such ground. (1977, c. 236, s. 2; 1985 (Reg. Sess., 1986), c. 801, ss. 15, 16; 1993, 
c. 398, s. 1.) 


Legal Periodicals. — For survey of 1977 
law on business associations, see 56 N.C.L. Rev. 
939 (1977). 

For note, “The Nonprofit Corporation in 
North Carolina: Recognizing a Right to Mem- 


ber Derivative Suits,” see 63 N.C.L. Rev. 999 
(1985). : 

For article, “Corporate Director and Officer 
Indemnification: Alternative Methods for 
Funding,” see 24 Wake Forest L. Rev. 53 (1989). 
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§ 55A-8-52. Mandatory indemnification. 


Unless limited by its articles of incorporation, a corporation shall indemnify 
a director who was wholly successful, on the merits or otherwise, in the defense 
of any proceedings to which the director was a party because he is or was a 
director of the corporation against reasonable expenses actually incurred by 
the director in connection with the proceeding. (1977, c. 236, s. 2; 1993, c. 398, 
Sykes) 


§ 55A-8-53. Advance for expenses. 


Expenses incurred by a director in defending a proceeding may be paid by 
the corporation in advance of the final disposition of such proceeding as 
authorized by the board of directors in the specific case or as authorized or 
required under any provision in the articles of incorporation or bylaws or by 
any applicable resolution or contract upon receipt of an undertaking by or on 
behalf of the director to repay such amount unless it shall ultimately be 
determined that the director is entitled to be indemnified by the corporation 
against such expenses. (1977, c. 236, s. 2; 1985 (Reg. Sess., 1986), c. 801, ss. 15, 
161993; c.'398;.s- 1.) 


Legal Periodicals. — For survey of 1977 ber Derivative Suits,” see 63 N.C.L. Rev. 999 
law on business associations, see 56 N.C.L. Rev. (1985). 
939 (1977). For article, “Corporate Director and Officer 
For note, “The Nonprofit Corporation in Indemnification: Alternative Methods for 
North Carolina: Recognizing a Right to Mem- Funding,” see 24 Wake Forest L. Rev. 53 (1989). 


§ 55A-8-54. Court-ordered indemnification. 


Unless a corporation’s articles of incorporation provide otherwise, a director 
of the corporation who is a party to a proceeding may apply for indemnification 
to the court conducting the proceeding or to another court of competent 
jurisdiction. On receipt of an application, the court, after giving any notice the 
court considers necessary, may order indemnification if it determines: 

(1) The director is entitled to mandatory indemnification under G.S. 
55A-8-52, in which case the court shall also order the corporation to 
pay the director’s reasonable expenses incurred to obtain court- 
ordered indemnification; or 

(2) The director is fairly and reasonably entitled to indemnification, in 
whole or in part, in view of all the relevant circumstances, whether or 
not the director met the standard of conduct set forth in G.S. 55A-8-51 
or was adjudged liable as described in G.S. 55A-8-51(d), but if the 
director was adjudged so liable, such indemnification is limited to 
reasonable expenses incurred. (1977, c. 236, s. 2; 1998, c. 398, s. 1.) 


§ 55A-8-55. Determination and authorization of indemni- 
fication. 


(a) Acorporation shall not indemnify a director under G.S. 55A-8-51 unless 
authorized in the specific case after a determination has been made that 
indemnification of the director is permissible in the circumstances because the 
director has met the standard of conduct set forth in G.S. 55A-8-51. 

(b) The determination shall be made: 

(1) By the board of directors by majority vote of a quorum consisting of 
directors not at the time parties to the proceeding; 

(2) If a quorum cannot be obtained under subdivision (1) of this subsec- 
tion, by a majority vote of a committee duly designated by the board 


1265 


§55A-8-56 CH. 55A. NONPROFIT CORPORATION ACT §55A-8-57 


of directors (in which designation directors who are parties may 
participate), consisting solely of two or more directors not at the time 
parties to the proceeding; 

(3) By special legal counsel (i) selected by the board of directors or its 
committee in the manner prescribed in subdivision (1) or (2) of this 
subsection; or (ii) if a quorum of the board cannot be obtained under 
subdivision (1) of this subsection and a committee cannot be desig- 
nated under subdivision (2) of this subsection, selected by majority 
vote of the full board (in which selection directors who are parties may 
participate); or 

(4) By the members, but directors who are at the time parties to the 
proceeding shall not vote on the determination. 

(c) Authorization of indemnification and evaluation as to reasonableness of 
expenses shall be made in the same manner as the determination that 
indemnification is permissible, except that if the determination is made by 
special legal counsel, authorization of indemnification and evaluation as to 
reasonableness of expenses shall be made by those entitled under subdivision 
(b)(3) of this section to select counsel. (1977, c. 236, s. 2; 1993, c. 398, s. 1.) 


NORTH CAROLINA COMMENTARY 


G.S. 55A-16-21 requires the corporation to advance of expenses in any direct or derivative 
give members notice of indemnification or the action by or on behalf of the corporation. 


§ 55A-8-56. Indemnification of officers, employees, and 
agents. 


Unless a corporation’s articles of incorporation provide otherwise: 

(1) An officer of the corporation is entitled to mandatory indemnification 
under G.S. 55A-8-52, and is entitled to apply for court-ordered 
indemnification under G.S. 55A-8-54, in each case to the same extent 
as a director; 

(2) The corporation may indemnify and advance expenses under this Part 
to an officer, employee, or agent of the corporation to the same extent 
as to a director; and 

(3) Acorporation may also indemnify and advance expenses to an officer, 
employee, or agent to the extent, consistent with public policy, that 
may be provided by its articles of incorporation, bylaws, general or 
specific action of its board of directors, or contract. (1977, c. 236, s. 2; 
1993, c. 398, s. 1.) 


§ 55A-8-57. Additional indemnification and insurance. 


(a) In addition to and separate and apart from the indemnification provided 
for in G.S. 55A-8-51, 55A-8-52, 55A-8-54, 55A-8-55, and 55A-8-56, a corpora- 
tion may in its articles of incorporation or bylaws or by contract or resolution 
indemnify or agree to indemnify any one or more of its directors, officers, 
employees, or agents against liability and expenses in any proceeding (includ- 
ing without limitation a proceeding brought by or on behalf of the corporation 
itself) arising out of their status as such or their activities in any of the 
foregoing capacities; provided, however, that a corporation shall not indemnify 
or agree to indemnify a person against liability or expenses the person may 
incur on account of his activities which were at the time taken, known, or 
believed by the person to be clearly in conflict with the best interests of the 
corporation or if the person received an improper personal benefit. A corpora- 
tion may likewise and to the same extent indemnify or agree to indemnify any 
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person who, at the request of the corporation, is or was serving as a director, 
officer, partner, trustee, employee, or agent of another foreign or domestic 
corporation, partnership, joint venture, trust, or other enterprise or as a 
trustee or administrator under an employee benefit plan. Any provision in any 
articles of incorporation, bylaw, contract, or resolution permitted under this 
section may include provisions for recovery from the corporation of reasonable 
costs, expenses, and attorneys’ fees in connection with the enforcement of 
rights to indemnification granted therein and may further include provisions 
establishing reasonable procedures for determining and enforcing the rights 
granted therein. 

(b) A corporation may purchase and maintain insurance on behalf of an 
individual who is or was a director, officer, employee, or agent of the corpora- 
tion, or who, while a director, officer, employee, or agent of the corporation, is 
or was serving at the request of the corporation as a director, officer, partner, 
trustee, employee, or agent of another foreign or domestic corporation, part- 
nership, joint venture, trust, employee benefit plan, or other enterprise, 
against liability asserted against or incurred by him in that capacity or arising 
from his status as a director, officer, employee, or agent, whether or not the 
corporation would have power to indemnify him against the same liability 
under any provision of this Chapter. (1977, c. 236, s. 2; 1985 (Reg. Sess., 1986), 
c) 801, ss. 15, 16; 1993,.c. 398, s. 1:) 


NORTH CAROLINA COMMENTARY 


Subject to one exception, subsections (a) and 
(b) of this section are the same as subsections 
(a) and (c) of G.S. 55-8-57, based on the theory 
that the nonstatutory indemnification avail- 
able to nonprofit corporations under this sec- 
tion should generally be no more restrictive 
than that available to business corporations. 
The single exception is that subsection (a) of 
this section, unlike its counterpart in Chapter 
55, prohibits a nonprofit corporation from in- 
demnifying a person “if the person received an 
improper personal benefit”; the theory being 


Legal Periodicals. — For survey of 1977 
law on business associations, see 56 N.C.L. Rev. 
939.(1977). 

For note, “The Nonprofit Corporation in 
North Carolina: Recognizing a Right to Mem- 


that the nature of a nonprofit corporation 
makes this additional limitation appropriate. 
This section also does not contain a counterpart 
to subsection (b) of G.S. 55-8-57, on the theory 
that the conflict of interest provisions in G.S. 
55A-8-31 should apply to all forms of 
nonstatutory indemnification under G.S. 55A- 
8-57, regardless of the nature or constituency of 
the nonprofit corporation and regardless of 
whether the indemnification is retroactive or 
prospective. 


ber Derivative Suits,” see 63 N.C.L. Rev. 999 
(1985). 

For article, “Corporate Director and Officer 
Indemnification: Alternative Methods for 
Funding,” see 24 Wake Forest L. Rev. 53 (1989). 


§ 55A-8-58. Application of Part. 


(a) If articles of incorporation limit indemnification or advance for expenses, 
indemnification and advance for expenses are valid only to the extent consis- 
tent with the articles of incorporation. 

(b) This Part does not limit a corporation’s power to pay or reimburse 
expenses incurred by a director in connection with appearing as a witness ina 
proceeding at a time when the director has not been made a named defendant 
or respondent to the proceeding. (1998, c. 398, s. 1.) 
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§ 55A-8-59: Reserved for future codification purposes. 
Part 6. Immunity. 


§ 55A-8-60. Immunity. 


(a) In addition to the immunity that is authorized in G.S. 55A-2-02(b)(4), a 
person serving as a director or officer of a nonprofit corporation shall be 
immune individually from civil liability for monetary damages, except to the 
extent covered by insurance, for any act or failure to act arising out of this 
service, except where the person: 

(1) Is compensated for his services beyond reimbursement for expenses; 

(2) Was not acting within the scope of his official duties; 

(3) Was not acting in good faith; 

(4) Committed gross negligence or willful or wanton misconduct that 

resulted in the damage or injury; 

(5) Derived an improper personal financial benefit from the transaction; 

(6) Incurred the liability from the operation of a motor vehicle; or 

(7) Is a defendant in an action brought under G.S. 55A-8-33. 
The immunity in this subsection may be limited or eliminated by a provision 
in the articles of incorporation, but only with respect to acts or omissions 
occurring on or after the effective date of such provision. 

(b) The immunity in subsection (a) of this section is personal to the directors 
and officers, and does not immunize the corporation against liability for the 
acts or omissions of the directors or officers. 

(c) Without diminishing the applicability of any other provisions of this 
Chapter, “nonprofit corporation” as referred to in this section shall include any 
credit union chartered under the laws of this State, the laws of any other state, 
or under the laws of the United States. (1987, c. 799, s. 3; 1989, c. 472; 1993, 
C 30s aseela) 


NORTH CAROLINA COMMENTARY 


This section brings forward former G.S.55A- additional immunity to any director, subject to 
28.1, except that immunity otherwise available the limitations contained in G.S. 55A-2- 
under this section is now also available in a  02(b)(4). Immunity may also be available under 
derivative action brought under G.S. 55A-7-40.  G.S. 1-539.10. 

The articles of incorporation may provide 


Cross References. — As to immunity from 
civil liability for volunteers, see § 1-539.10. 


ARTICLE 9. 
[Reserved]. 
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ARTICLE 10. 


Amendment of Articles of Incorporation and Bylaws. 
Part 1. Amendment of Articles of Incorporation. 


§ 55A-10-01. Authority to amend. 


(a) Acorporation may amend its articles of incorporation at any time to add 
or change a provision that is required or permitted in the articles of incorpo- 
ration or to delete a provision not required in the articles of incorporation. 
Whether a provision is required or permitted in the articles of incorporation is 
determined as of the effective date of the amendment. 

(b) A member of the corporation does not have a vested property right 
resulting from any provision in the articles of incorporation, including provi- 
sions relating to management, control, distribution entitlement, or purpose or 
duration of the corporation. (1955, c. 1230; 1993, c. 398, s. 1.) 


§ 55A-10-02. Amendment by board of directors. 


(a) Unless the articles of incorporation provide otherwise, a corporation’s 
board of directors may adopt one or more amendments to the corporation’s 
articles of incorporation without member approval: 

(1) To delete the names and addresses of the initial directors; 

(2) To delete the name and address of the initial registered agent or 
registered office, if a statement of change is on file with the Secretary 
of State; 

(3) To change the corporate name by substituting the word “corporation”, 
“incorporated”, “company”, “limited”, or the abbreviation “corp.”, 
“inc.”, “co.”, or “Itd.”, for a similar word or abbreviation in the name, or 
by adding, deleting or changing a geographical attribution to the 
name; or 

(4) To make any other change expressly permitted by this Chapter to be 
made by director action. 

(b) If a corporation has no members entitled to vote thereon, its incorpora- 
tors, until directors have been chosen, and thereafter its board of directors, 
may adopt one or more amendments to the corporation’s articles of incorpora- 
tion subject to any approval required pursuant to G.S. 55A-10-30. The 
corporation shall provide at least five days’ written notice of any meeting at 
which an amendment is to be voted upon. The notice shall state that the 
purpose, or one of the purposes, of the meeting is to consider a proposed 
amendment to the articles of incorporation and contain or be accompanied by 
a copy or summary of the amendment or state the general nature of the 
amendment. The amendment shall be approved by a majority of the directors 
in office at the time the amendment is adopted. (1955, c. 1230; 1981, c. 372; 
1985 (Reg. Sess., 1986), c. 801, ss. 36, 37; 1993, c. 398, s. 1.) 


§ 55A-10-03. Amendment by directors and members. 


(a) If the corporation has members entitled to vote thereon, then, unless this 
Chapter, the articles of incorporation, bylaws, the members (acting pursuant to 
subsection (b) of this section), or the board of directors (acting pursuant to 
subsection (c) of this section) require a greater vote or voting by class, an 
amendment to a corporation’s articles of incorporation to be adopted shall be 
approved: 


1269 


§55A-10-04 CH. 55A. NONPROFIT CORPORATION ACT §55A-10-04 


(1) By the board or in lieu thereof in writing by the number or proportion 
of members entitled under G.S. 55A-7-02(a)(2) to call a special 
meeting to consider such amendment; 

(2) By the members entitled to vote thereon by two-thirds of the votes cast 
or a majority of the votes entitled to be cast on the amendment, 
whichever is less; and 

(3) In writing by any person or persons whose approval is required by a 
previaian of the articles of incorporation authorized by G.S. 55A-10- 
30. 


(b) The members entitled to vote thereon may condition the amendment’s 
aganen on receipt of a higher percentage of affirmative votes or on any other 

asis. 

(c) If the board initiates an amendment to the articles of incorporation or 
board approval is required by subsection (a) of this section to adopt an 
amendment to the articles of incorporation, the board may condition the 
amendment’s adoption on receipt of a higher percentage of affirmative votes or 
any other basis. | 

(d) If the board or the members seek to have the amendment approved by 
the members entitled to vote thereon at a membership meeting, the corpora- 
tion shall give notice of the membership meeting to those members in 
accordance with G.S. 55A-7-05. The notice shall state that the purpose, or one 
of the purposes, of the meeting is to consider the proposed amendment and 
contain or be accompanied by a copy or summary of the amendment. 

(e) If the board or the members seek to have the amendment approved by 
the members entitled to vote thereon by written consent or written ballot, the 
material soliciting the approval shall contain or be accompanied by a copy or 
summary of the amendment. (1955, c. 1230; 1981, c. 372; 1985 (Reg. Sess., 
1986), c. 801, ss. 36, 37; 1993, c. 398, s. 1; 1995, c. 400, s. 4.) 


NORTH CAROLINA COMMENTARY 


This section does not apply unless the corpo- 
ration has members entitled to vote on amend- 
ments to its articles of incorporation. Subdivi- 
sion (a)(1) carries forward former G.S. 55A- 
35(a)(1) by authorizing amendments without 
the board’s approval where members have 
acted pursuant to G.S. 55A-7-02(a)(2) to call a 


special meeting of the membership. Subdivi- 
sion (a)(2) differs from former G.S. 55A-35(a)(1) 
in that approval by a majority of the votes 
entitled to be cast is required. Subdivision 
(a)(3) and subsections (b) and (c) had no coun- 
terpart in the prior law. 


§ 55A-10-04. Class voting by members on amendments. 


(a) The members of a class in a charitable or religious corporation are 
entitled to vote as a class on a proposed amendment to the articles of 
incorporation if the amendment would affect the rights of that class as to 
voting in a manner that is different from the manner in which the amendment 
would affect another class. 

(b) The members of a class in a corporation other than a charitable or 
religious corporation are entitled to vote as a class on a proposed amendment 
to the articles of incorporation if the amendment would: 

(1) Affect the rights, privileges, preferences, restrictions, or conditions of 
that class as to voting, dissolution, redemption, or transfer of mem- 
berships in a manner that is different from the manner in which the 
amendment would affect another class; 

(2) Affect the rights, privileges, preferences, restrictions, or conditions of 
that class as to voting, dissolution, redemption, or transfer of mem- 
berships by changing the rights, privileges, preferences, restrictions, 
or conditions of another class; 
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(3) Increase or decrease the number of memberships authorized for that 
class; 

(4) Increase the number of memberships authorized for another class; 

(5) Effect an exchange, reclassification, or termination of the member- 
ships of that class; or 

(6) Authorize a new class of memberships. 

(c) If a class is to be divided into two or more classes as a result of an 
amendment to the articles of incorporation, the amendment shall be approved 
by the members of each class that would be created by the amendment. 

(d) If a class vote is required to approve an amendment to the articles of 
incorporation of a corporation, the amendment shall be approved by the 
members of the class by two-thirds of the votes cast by the class or a majority 
of the votes entitled to be cast by the class on the amendment, whichever is 
less. 

(e) Aclass of members is entitled to the voting rights granted by this section 
although the articles of incorporation and bylaws provide that the class shall 
not vote on the proposed amendment. (19938, c. 398, s. 1.) 


NORTH CAROLINA COMMENTARY 


Former Chapter 55A did not contain class 
voting requirements such as those set forth in 
this section. 


§ 55A-10-05. Articles of amendment. 


A corporation amending its articles of incorporation shall deliver to the 
Secretary of State for filing articles of amendment setting forth: 

(1) The name of the corporation; 

(2) The text of each amendment adopted; 

(3) The date of each amendment’s adoption; 

(4) If approval of members was not required, a statement to that effect 
and a brief explanation of why member action was not required, and 
a statement that the amendment was approved by a sufficient vote of 
the board of directors or incorporators; 

(5) If approval by members was required, a statement that member 
approval was obtained as required by this Chapter; 

(6) If approval of the amendment by some person or persons other than 
the members, the board, or the incorporators is required pursuant to 
G.S. 55A-10-30, a statement that the approval was obtained. (1955, c. 
1230;.1903. ¢.398,.s..1,) 


§ 55A-10-06. Restated articles of incorporation. 


(a) Acorporation’s board of directors may restate its articles of incorporation 
at any time with or without approval by members or any other person. 

(b) The restated articles of incorporation may include one or more amend- 
ments to the articles of incorporation. If the restated articles of incorporation 
include an amendment requiring approval by the members or any other 
person, it shall be adopted as provided in G.S. 55A-10-08. 

(c) If the board of directors submits restated articles of incorporation for 
member action, the corporation shall notify in writing each member entitled to 
vote on the proposed amendment of the membership meeting in accordance 
with G.S. 55A-7-05. The notice shall (i) state that the purpose, or one of the 
purposes,. of the meeting is to consider the proposed restated articles of 
incorporation, (ii) contain or be accompanied by a copy of the proposed restated 
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articles of incorporation, and (111) identify any amendment or other change they 
would make in the articles of incorporation. 

(d) If the restated articles of incorporation include an amendment requiring 
approval pursuant to G.S. 55A-10-30, the board of directors shall submit the 
restated articles of incorporation for such approval. 

(e) A corporation restating its articles of incorporation shall deliver to the 
Secretary of State for filing articles of restatement which shall: 

(1) Set forth the name of the corporation; 

(2) Attach as an exhibit thereto the text of the restated articles of 
incorporation; 

(3) State whether the restated articles of incorporation contain an amend- 
ment to the articles of incorporation requiring member approval and, 
if they do not, that the board of directors adopted the restated articles 
of incorporation; 

(4) If the restated articles of incorporation contain an amendment to the 
articles of incorporation requiring member approval, state that mem- 
ber approval was obtained as required by this Chapter; and 

(5) If the restated articles of incorporation contain an amendment to the 
articles of incorporation requiring approval by a person whose ap- 
proval is required pursuant to G.S. 55A-10-30, state that such 
approval was obtained. 

(f) Duly adopted restated articles of incorporation supersede the original 
articles of incorporation and all amendments to them. 

(g) The Secretary of State may certify restated articles of incorporation, as 
the articles of incorporation currently in effect, without including the other 
information required by subsection (e) of this section. (1965, c. 762; 1993, c. 
398, s. 1.) 


§ 55A-10-07. Effect of amendment. 


An amendment to articles of incorporation does not affect a cause of action 
existing against or in favor of the corporation, a proceeding to which the 
corporation is a party, any requirement or limitation imposed upon the 
corporation or any property held by it by virtue of any restriction or condition 
upon which such property is held by the corporation or the existing rights of 
persons other than members of the corporation. An amendment changing a 
corporation’s name does not abate a proceeding brought by or against the 
corporation in its former name. (1955, c. 1230; 1985 (Reg. Sess., 1986), c. 801, 
s. 38; 1993, c. 398, s. 1.) 


§§ 55A-10-08 through 55A-10-19: Reserved for future codification 


purposes. 


Part 2. Bylaws. 


§ 55A-10-20. Amendment by directors. 


If a corporation has no members entitled to vote thereon, its incorporators, 
until directors have been chosen, and thereafter its board of directors, may 
adopt one or more amendments to the corporation’s bylaws subject to any 
approval required pursuant to G.S. 55A-10-30. The corporation shall provide 
at least five days’ written notice of any meeting of directors at which an 
amendment is to be voted upon. The notice shall state that the purpose, or one 
of the purposes, of the meeting is to consider a proposed amendment to the 
bylaws and contain or be accompanied by a copy or summary of the amend- 
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ment or state the general nature of the amendment. The amendment shall be 
approved by a majority of the directors in office at the time the amendment is 
adopted. (1955, c. 1230; 1993, c. 398, s. 1.) 


§ 55A-10-21. Amendment by directors and members. 


(a) Ifthe corporation has members entitled to vote thereon, then, unless this 
Chapter, the articles of incorporation, bylaws, the members (acting pursuant to 
subsection (b) of this section), or the board of directors (acting pursuant to 
subsection (c) of this section) require a greater vote or voting by class, an 
amendment to a corporation’s bylaws to be adopted shall be approved: 

(1) By the board or in lieu thereof in writing by the number or proportion 
of members entitled under G.S. 55A-7-02(a)(2) to call a special 
meeting to consider such amendment; 

(2) By the members by a majority of the votes entitled to be cast on the 
amendment; and 

(3) In writing by any person or persons whose approval is required by a 
provision of the articles of incorporation authorized by G.S. 55A-10- 


(b) The members entitled to vote thereon may condition the amendment’s 
adoption on its receipt of a higher percentage of affirmative votes or on any 
other basis. 

(c) If the board initiates an amendment to the bylaws or board approval is 
required by subsection (a) of this section to adopt an amendment to the bylaws, 
the board may condition the amendment’s adoption on receipt of a higher 
percentage of affirmative votes or on any other basis. 

(d) If the board or the members seek to have the amendment approved by 
the members entitled to vote thereon at a membership meeting, the corpora- 
tion shall give notice of the membership meeting to those members in 
accordance with G.S. 55A-7-05. The notice shall state that the purpose, or one 
of the purposes, of the meeting is to consider the proposed amendment and 
contain or be accompanied by a copy or summary of the amendment. 

(e) If the board or the members seek to have the amendment approved by 
the members entitled to vote thereon by written consent or written ballot, the 
material soliciting the approval shall contain or be accompanied by a copy or 
summary of the amendment. (1955, c. 1230; 1993, c. 398, s. 1.) 


NORTH CAROLINA COMMENTARY 


This section, which applies when a corpora- law and incorporates the procedures set forth 
tion has members entitled to vote on bylaw’ in G.S. 55A-10-08 for amendments to the arti- 
amendments, had no counterpart in the prior cles of incorporation. 


§ 55A-10-22. Class voting by members on amendments. 


(a) The members of a class in a charitable or religious corporation are 
entitled to vote as a class on a proposed amendment to the bylaws if the 
amendment would affect the rights of that class as to voting in a manner that 
i different from the manner in which such amendment would affect another 
class. 

(b) The members of a class in a corporation other than a charitable or 
religious corporation are entitled to vote as a class on a proposed amendment 
to the bylaws if the amendment would: 

(1) Affect the rights, privileges, preferences, restrictions, or conditions of 
that class as to voting, dissolution, redemption, or transfer of mem- 
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berships in a manner that is different from the manner in which such 
amendment would affect another class; 

(2) Affect the rights, privileges, preferences, restrictions, or conditions of 
that class as to voting, dissolution, redemption, or transfer of mem- 
berships by changing the rights, privileges, preferences, restrictions, 
or conditions of another class; 

(3) ApS or decrease the number of memberships authorized for that 
class; 

(4) Increase the number of memberships authorized for another class; 

(5) Effect an exchange, reclassification, or termination of all or part of the 
memberships of that class; or 

(6) Authorize a new class of memberships. 

(c) If a class is to be divided into two or more classes as a result of an 
amendment to the bylaws, the amendment shall be approved by the members 
of each class that would be created by the amendment. 

(d) If a class vote is required to approve an amendment to the bylaws, the 
amendment shall be approved by the members of the class by two-thirds of the 
votes cast by the class or a majority of the votes entitled to be cast by the class 
on the amendment, whichever is less. 

(e) Aclass of members is entitled to the voting rights granted by this section 
although the articles of incorporation and bylaws provide that the class shall 
not vote on the proposed amendment. (1998, c. 398, s. 1.) 


NORTH CAROLINA COMMENTARY 


Former Chapter 55A did not have class vot- 
ing requirements such as those set forth in this 
section. 


§§ 55A-10-23 through 55A-10-29: Reserved for future codification 


purposes. 


Part 3. Articles of Incorporation and Bylaws. 


§ 55A-10-30. Approval by third persons. 


The articles of incorporation or bylaws may require an amendment to the 
articles of incorporation or bylaws to be approved in writing by a specified 
person or persons other than the board of directors. Such a provision in the 
articles of incorporation or bylaws may only be amended with the approval in 
writing of such person or persons. (1993, c. 398, s. 1; 1995, c. 509, s. 30.) 


NORTH CAROLINA COMMENTARY 


Former Chapter 55A did not expressly autho- to the articles of incorporation or bylaws on 
rize a corporation to condition an amendment approval by third persons. 
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ARTICLE 11. 
Merger. 


§ 55A-11-01. Approval of plan of merger. 


(a) Subject to the limitations set forth in G.S. 55A-11-02, one or more 
nonprofit corporations may merge into another nonprofit corporation, if the 
plan of merger is approved as provided in G.S. 55A-11-03. 

(b) The plan of merger shall set forth: 

(1) The name of each corporation planning to merge and the name of the 
surviving corporation into which each other corporation plans to 
merge; 

(2) The terms and conditions of the merger; and 

(3) The manner and basis, if any, of converting memberships of each 
merging corporation into memberships, obligations, or securities of 
the surviving or any other corporation or into cash or other property 
in whole or part. 

(c) The plan of merger may set forth: 

(1) Any amendments to the articles of incorporation or bylaws of the 
surviving corporation to be effected by the merger; and 

(2) Other provisions relating to the merger. (1955, c. 1230; 1993, c. 398, s. 
1; 1995, c.;400,:s. 5.) 


NORTH CAROLINA COMMENTARY 


Subdivision (b)(3) is not an enabling provi- Former G.S. 55A-39 provided for statutory 
sion but merely sets out what must be included consolidation. Article 11 of this Act, like Article 
in the plan of merger if conversion of member- __11 of the Business Corporation Act, contains no 
ships is part of the plan and is otherwise procedure for consolidation. 
permitted. 


§ 55A-11-02. Limitations on mergers by charitable or reli- 
gious corporations. 


(a) Without the prior approval of the superior court in a proceeding in which 
the Attorney General has been given written notice, a charitable or religious 
corporation may merge only with: 

(1) A charitable or religious corporation; 

(2) A foreign corporation that would qualify under this Chapter as a 
charitable or religious corporation; ! 

(3) Awholly owned foreign or domestic corporation (business or nonprofit) 
which is not a charitable or religious corporation, or an unincorpo- 
rated entity, provided the charitable or religious corporation is the 
survivor in the merger and continues to be a charitable or religious 
corporation after the merger; or 

(4) A business or nonprofit corporation (foreign or domestic) other than a 
charitable or religious corporation, or an unincorporated entity, pro- 
vided that: (i) on or prior to the effective date of the merger, assets 
with a value equal to the greater of the fair market value of the net 
tangible and intangible assets (including goodwill) of the charitable or 
religious corporation or the fair market value of the charitable or 
religious corporation if it were to be operated as a business concern 
are transferred or conveyed to one or more persons who would have 
received its assets under G.S. 55A-14-03(a)(1) and (2) had it dissolved; 
Gi) it shall return, transfer or convey any assets held by it upon 
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condition requiring return, transfer or conveyance, which condition 
occurs by reason of the merger, in accordance with such condition; and 
(111) the merger is approved by a majority of directors of the charitable 
or religious corporation who are not and will not become members, as 
“member” is defined in G.S. 55A-1-40(16) or G.S. 57C-1-03, partners, 
limited partners, or shareholders in or directors, managers, officers, 
employees, agents, or consultants of the survivor in the merger. 

(b) At least 30 days before consummation of any merger of a charitable or 
religious corporation pursuant to subdivision (a)(4) of this section, notice, 
including a copy of the proposed plan of merger, shall be delivered to the 
Attorney General. This notice shall include all the information the Attorney 
General determines is required for a complete review of the proposed trans- 
action. The Attorney General may require an additional 30-day period to 
review the proposed transaction by providing written notice to the charitable 
or religious corporation prior to the expiration of the initial notice period. 
During this 30-day period, the transaction may not be finalized. 

(c) Without the prior written consent of the Attorney General, or approval of 
the superior court in a proceeding in which the Attorney General has been 
given notice, no member of a charitable or religious corporation may receive or 
retain any property as a result of a merger other than an interest as a member, 
as “member” is defined in G.S. 55A-1-40(16), in the survivor of the merger. The 
Attorney General may consent to the transaction, or the court shall approve 
the transaction, if it is fair and not contrary to the public interest. (1998, c. 398, 
s. 1; c. 553, s. 83(a); 1995, c: 400, s. 6; 1999-204, s. 1; 1999-369, s. 2.4.) 


NORTH CAROLINA COMMENTARY 


This section had no counterpart in the prior 
law. It is based upon the Model Act and is 
designed to prevent the assets of charitable or 


religious corporations from being diverted from 
their intended charitable purposes as a result 
of a merger. 


Effect of Amendments. — Session Laws tion,” in subdivision (a)(4), inserted “(foreign or 


1999-204, s. 1, effective October 1, 1999, and 
applicable to notices given on or after that date, 
in subsection (b), substituted “30 days” for “20 
days” in the first sentence and added the last 
three sentences. 

Session Laws 1999-369, s. 2.4, effective De- 
cember 15, 1999, and applicable to mergers, 
consolidations, or conversions effective on or 
after that date, in subdivision (a)(3), inserted 
“or an unincorporated entity” and substituted 
“survivor in the merger” for “surviving corpora- 


§ 55A-11-03. Action on plan. 


domestic),” inserted “or an unincorporated en- 
tity,” inserted “as ‘member’ is defined in G.S. 
55A-1-40(16) or G.S. 57C-1-03, partners, lim- 
ited partners,” inserted “managers” and substi- 
tuted “survivor in the merger” for “surviving 
corporation”; and, in subsection (c), substituted 
“an interest as a member, as ‘member’ is de- 
fined in G.S. 55A-1-40(16)” for “a membership” 
and substituted “survivor of the merger” for 
“surviving corporation.” 


(a) Unless this Chapter, the articles of incorporation, bylaws, or the board of 
directors or members (acting pursuant to subsection (c) of this section) require 
a greater vote or voting by class, a plan of merger to be adopted shall be 
approved for each constituent corporation: 


(1) By the board; 


(2) By the members entitled to vote thereon, if any, by two-thirds of the 
votes cast or a majority of the votes entitled to be cast on the plan of 


merger, whichever is less; and 
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(3) In writing by any person or persons whose approval is required by a 
provision of the articles of incorporation authorized by G.S. 55A-10-30 
for an amendment to the articles of incorporation or bylaws. 

(b) If the corporation does not have members entitled to vote thereon, the 
merger shall be approved by a majority of the directors then in office. The 
corporation shall provide at least five days’ written notice of any directors’ 
meeting at which the approval will be considered. The notice shall state that 
the purpose, or one of the purposes, of the meeting is to consider the proposed 
merger. 

(c) The board may condition its approval of the proposed merger, and the 
members entitled to vote thereon may condition their approval of the merger, 
on receipt of a higher percentage of affirmative votes or on any other basis. 

(d) If the board seeks to have the plan approved by the members entitled to 
vote thereon at a membership meeting, the corporation shall give notice of the 
membership meeting to those members in accordance with G.S. 55A-7-05. The 
notice shall state that the purpose, or one of the purposes, of the meeting is to 
consider the plan of merger and contain or be accompanied by a copy or 
summary of the plan. The copy or summary of the plan for members of the 
surviving corporation shall include any provision that, if contained in a 
proposed amendment to the articles of incorporation or bylaws, would entitle 
members to vote on the provision. The copy or summary of the plan for 
members of the disappearing corporation shall include a copy or summary of 
the articles of incorporation and bylaws that will be in effect immediately after 
the merger takes effect. 

(e) If the board seeks to have the plan approved by the members entitled to 
vote thereon by written consent or written ballot, the material soliciting the 
approval shall contain or be accompanied by a copy or summary of the plan. 
The copy or summary of the plan for members of the surviving corporation 
shall include any provision that, if contained in a proposed amendment to the 
articles of incorporation or bylaws, would entitle members to vote on the 
provision. The copy or summary of the plan for members of the disappearing 
corporation shall include a copy or summary of the articles of incorporation 
and bylaws that will be in effect immediately after the merger takes effect. 

(f) Voting by a class of members is required on a plan of merger if the plan 
contains a provision that, if contained in a proposed amendment to articles of 
incorporation or bylaws, would entitle the class of members to vote as a class 
on the proposed amendment under G.S. 55A-10-04 or G.S. 55A-10-22. The plan 
is approved by a class of members by two-thirds of the votes cast by the class 
or a majority of the votes entitled to be cast by the class, whichever is less. 

(g) After a merger is adopted, and at any time before articles of merger are 
filed, the merger may be abandoned (subject to any contractual rights), without 
further action by members or other persons who approved the plan, in 
accordance with the procedure set forth in the plan of merger or, if none is set 
forth, in the manner determined by the board of directors. (1955, c. 1230; 1993, 
C..d98.98:, hz) 


NORTH CAROLINA COMMENTARY 


Subdivision (a)(2) differs from former G.S. 
55A-40 in that the plan of merger may gener- 
ally be approved by a majority of the votes 
entitled to be cast or by two-thirds of the votes 
cast, whichever is less. Subdivision (a)(3), by 
requiring written approval of the merger by a 
third party if such approval is required for an 


amendment of the articles of incorporation or 
bylaws pursuant to G.S. 55A-10-30, prevents 
the corporation from circumventing such a 
third party approval requirement by merging. 
This subdivision had no counterpart in the 
prior law. Subsections (c), (d) and (f) had no 
counterpart in the prior law. 
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CASE NOTES 


Injunction to Dissolve Merger Unjust. — 
A court cannot issue a mandatory injunction to 
prevent that which has already been 
consumated; thus, court could not enter a man- 
datory injunction to dissolve merger between 
nonprofit corporations as it would work an 


injustice to mandate that the merged entity be 
dissolved and ask parties, who were not in- 
volved in this action, to relinquish their respon- 
sibilities to the new organization. Roberts v. 
Madison County Realtors Ass’n, 121 N.C. App. 
233, 465 S.E.2d 328 (1996). 


§ 55A-11-04. Articles of merger. 


(a) After a plan of merger is approved by the board of directors, and if 
required by G.S. 55A-11-03, by the members and any other persons, the 
surviving corporation shall deliver to the Secretary of State for filing articles of 
merger setting forth: 

(1) The plan of merger; 

(2) If approval by members was not required, a statement to that effect 
and a statement that the plan was approved by a sufficient vote of the 
board of directors; 

(3) If approval by members was required, a statement that the merger 
was approved by the members as required by this Chapter; 

(4) If approval by some person or persons other than the members or the 
board was required pursuant to G.S. 55A-11-03(a)(3), a statement 
that the approval was obtained. 

(b) A merger takes effect upon the effective date of the articles of merger. 

(c) Certificates of merger shall also be registered as provided in G.S. 47-18.1. 
(1955)! 1230; 29675 GF 823, 6022" T993 ie! 3986.51) 


§ 55A-11-05. Effect of merger. 


When a merger takes effect: 

(1) Every other corporation party to the merger merges into the surviving 
corporation and the separate existence of every corporation except the 
surviving corporation ceases; 

(2) The title to all real estate and other property owned by each corpora- 
tion party to the merger is vested in the surviving corporation without 
reversion or impairment subject to any and all conditions to which the 
property was subject prior to the merger; 

(3) The surviving corporation has all liabilities and obligations of each 
corporation party to the merger; 

(4) A proceeding pending by or against any corporation party to the 
merger may be continued as if the merger did not occur or the 
surviving corporation may be substituted in the proceeding for the 
corporation whose existence ceased; and 

(5) The articles of incorporation and bylaws of the surviving corporation 
are amended to the extent provided in the plan of merger. (1955, c. 
1230;»1967,. cs 950, 5. 23,1993. ¢. 398, s. 1;'1999-369; s..2.5,) 


conversions effective on or after that date, in- 
serted “by or” following “pending” in subdivi- 
sion (4). 


Effect of Amendments. — Session Laws 
1999-369, s. 2.5, effective December 15, 1999, 
and applicable to mergers, consolidations, or 


CASE NOTES 
When Separate Existence of Consolidat- 


ing Corporations Terminated. — If a consol- 
idation agreement is valid, upon the filing 


Editor’s Note. — The case below was de- 
cided under the Nonprofit Corporation Act 
adopted in 1955. 
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thereof in the office of the Secretary of State the MacDonald College, 251 N.C. 617, 111 S.E.2d 
separate existence of each of the consolidating 859 (1960). 
corporations is terminated. Adams v. Flora 


§ 55A-11-06. Merger with foreign corporation. 


(a) Except as provided in G.S. 55A-11-02, one or more foreign nonprofit 
corporations may merge with one or more domestic nonprofit corporations if: 
(1) The merger is permitted by the law of the state or country under 
whose law each foreign corporation is incorporated and each foreign 
corporation complies with that law in effecting the merger; 
(2) The foreign corporation complies with G.S. 55A-11-04 if it is the 
surviving corporation of the merger; and 
(3) Each domestic nonprofit corporation complies with the applicable 
provisions of G.S. 55A-11-01 through G.S. 55A-11-03 and, if it is the 
surviving corporation of the merger, with G.S. 55A-11-04. 

(b) Upon the merger taking effect, the surviving corporation, if it does not 
have a registered agent in this State, shall be deemed to have appointed the 
Secretary of State as its registered agent for service of process in a proceeding 
to enforce any obligation of a domestic corporation party to the merger, until 
such time as it appoints a registered agent in this State. (1973, c. 314, s. 4; 1985 
(Reg. Sess., 1986), c. 801, s. 39; 1998, c. 398, s. 1; 1995, c. 400, s. 7.) 


§ 55A-11-07. Bequests, devises, and gifts. 


Any bequest, devise, gift, grant, or promise contained in a will or other 
instrument of donation, subscription, or conveyance, that is made to a 
constituent corporation and that takes effect or remains payable after the 
merger, inures to the survivor in the merger unless the will or other 
instrument otherwise specifically provides. (1998, c. 398, s. 1; 1999-369, s. 2.6.) 


NORTH CAROLINA COMMENTARY 


This section had no counterpart in the prior 
law. It is taken from the Model Act. 


Effect of Amendments. — Session Laws conversions effective on or after that date, sub- 
1999-369, s. 2.6, effective December 15, 1999, stituted “survivor in the merger” for “surviving 
and applicable to mergers, consolidations, or corporation.” 


§ 55A-11-08. Merger with business corporation. 


(a) One or more domestic or foreign business corporations may merge with 
one or more domestic nonprofit corporations if: 

(1) Each domestic business corporation complies with the applicable 
provisions of G.S. 55-11-01, 55-11-03, and 55-11-04; 

(2) In a merger involving one or more foreign business corporations, the 
merger is permitted by the law of the state or country under whose 
law each foreign business corporation is incorporated and each foreign 
business corporation complies with that law in effecting the merger; 

(3) The domestic or foreign business corporation complies with G.S. 
55A-11-04 if it is the surviving corporation; and 

(4) Each domestic nonprofit corporation complies with the applicable 
provisions of G.S. 55A-11-01 through G.S. 55A-11-03 and, if it is the 
surviving corporation, with G.S. 55A-11-04. 
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(b) Upon the merger taking effect, if the surviving corporation does not have 
a registered agent in this State, it shall be deemed to have appointed the 
Secretary of State as its registered agent for service of process in a proceeding 
to enforce any obligation of a domestic nonprofit corporation party to the 
merger, until such time as it appoints a registered agent in this State. 

(c) This section does not limit the power of a domestic or foreign business 
corporation to acquire all or part of the memberships of one or more classes of 
a domestic nonprofit corporation through a voluntary exchange or otherwise. 
(1995, c. 400, s. 8.) 


§ 55A-11-09. Merger with unincorporated entity. 


(a) As used in this section, “business entity” means a domestic corporation 
as defined in G.S. 55-1-40 (including a professional corporation as defined in 
G.S. 55B-2), a foreign corporation as defined in G.S. 55-1-40 (including a 
foreign professional corporation as defined in G.S. 55B-16), a domestic or 
foreign nonprofit corporation as defined in G.S. 55A-1-40, a domestic or foreign 
limited liability company as defined in G.S. 57C-1-03, a domestic or foreign 
limited partnership as defined in G.S. 59-102, and any other partnership as 
defined in G.S. 59-36 whether or not formed under the laws of this State 
(including a registered limited liability partnership as defined in G.S. 59-32 
and any limited lability partnership formed under a law other than the laws 
of this State). 

(b) One or more domestic nonprofit corporations may merge with one or 
more unincorporated entities and, if desired, one or more foreign nonprofit 
corporations, domestic business corporations, or foreign business corporations 
if: 

(1) The merger is permitted by the laws of the state or country governing 
the organization and internal affairs of each of the other merging 
business entities; 

(2) Each merging domestic nonprofit corporation and each other merging 
business entity comply with the requirements of this section and, to 
the extent applicable, the laws referred to in subdivision (1) of this 
subsection; and 

(3) The merger complies with G.S. 55A-11-02, if applicable. 

(c) Each merging domestic nonprofit corporation and each other merging 
business entity shall approve a written plan of merger containing: 

(1) For each merging business entity, its name, type of business entity, 
and the state or country whose laws govern its organization and 
internal affairs; 

(2) The name of the merging business entity that shall survive the 
merger; 

(3) The terms and conditions of the merger; 

(4) The manner and basis for converting the interests in each merging 
business entity into interests, obligations, or securities of the surviv- 
ing business entity or into cash or other property in whole or in part; 
and 

(5) If the surviving business entity is a domestic nonprofit corporation, 
any amendments to its articles of incorporation that are to be made in 
connection with the merger. 

The plan of merger may contain other provisions relating to the merger. 

In the case of a domestic nonprofit corporation, approval of the plan of 
merger requires that the plan of merger be adopted as provided in G.S. 
55A-11-03. In the case of each other merging business entity, the plan of 
merger must be approved in accordance with the laws of the state or country 
governing the organization and internal affairs of such merging business 
entity. 
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After a plan of merger has been approved by a domestic nonprofit corpora- 
tion but before the articles of merger become effective, the plan of merger (1) 
may be amended as provided in the plan of merger, or (i1) may be abandoned 
(subject to any contractual rights) as provided in the plan of merger or, if there 
is no such provision, as determined by the board of directors. 

(d) After a plan of merger has been approved by each merging domestic 
nonprofit corporation and each other merging business entity as provided in 
subsection (c) of this section, the surviving business entity shall deliver articles 
of merger to the Secretary of State for filing. The articles of merger shall set 
forth: 

(1) The plan of merger; 

(2) For each merging business entity, its name, type of business entity, 
and the state or country whose laws govern its organization and 
internal affairs; 

(3) The name and address of the surviving business entity; 

(4) A statement that the plan of merger has been approved by each 
merging business entity in the manner required by law; and 

(5) The effective date and time of merger if it is not to be effective at the 
time of filing of the articles of merger. 

If the plan of merger is amended or abandoned before the articles of merger 
become effective, the surviving business entity promptly shall deliver to the 
Secretary of State for filing an amendment to the articles of merger reflecting 
the amendment or abandonment of the plan of merger. 

Certificates of merger shall also be registered as provided in G.S. 47-18.1. 

(e) Amerger takes effect when the articles of merger become effective. When 
a merger takes effect: 

(1) Each other merging business entity merges into the surviving busi- 
ness entity and the separate existence of each merging business entity 
except the surviving business entity ceases; 

(2) The title to all real estate and other property owned by each merging 
business entity is vested in the surviving business entity without 
reversion or impairment; 

(3) The surviving business entity has all labilities of each merging 
business entity; 

(4) A proceeding pending by or against any merging business entity may 
be continued as if the merger did not occur, or the surviving business 
entity may be substituted in the proceeding for a merging business 
entity whose separate existence ceases in the merger; 

(5) If a domestic nonprofit corporation is the surviving business entity, its 
articles of incorporation shall be amended to the extent provided in 
the plan of merger; 

(6) The interests in each merging business entity that are to be converted 
into interests, obligations, or securities of the surviving business 
entity or into the right to receive cash or other property are thereupon 
so converted, and the former holders of the interests are entitled only 
to the rights provided to them in the articles of merger or, in the case 
of former holders of shares in a domestic business corporation, any 
rights they may have under Article 13 of Chapter 55 of the General 
Statutes; and 

(7) Ifthe surviving business entity is not a domestic business corporation, 
the surviving business entity is deemed to agree that it will promptly 
pay to the dissenting shareholders of any merging domestic business 
corporation the amount, if any, to which they are entitled under 
Article 13 of Chapter 55 of the General Statutes and otherwise to 
comply with the requirements of Article 13 as if it were a surviving 
domestic business corporation in the merger. 
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The merger shall not affect the liability or absence of liability of any holder 
of an interest in a merging business entity for any acts, omissions, or 
obligations of any merging business entity made or incurred prior to the 
effectiveness of the merger. The cessation of separate existence of a merging 
business entity in the merger shall not constitute a dissolution or termination 
of the merging business entity. 

(el) If the surviving business entity is not a domestic limited liability 
company, a domestic business corporation, a domestic nonprofit corporation, or 
a domestic limited partnership, when the merger takes effect the surviving 
business entity is deemed: 

(1) To agree that it may be served with process in this State in any 
proceeding for enforcement of (i) any obligation of any merging 
domestic limited lability company, domestic business corporation, 
domestic nonprofit corporation, domestic limited partnership, or other 
partnership as defined in G.S. 59-36 that is formed under the laws of 
this State, (11) the rights of dissenting shareholders of any merging 
domestic business corporation under Article 13 of Chapter 55 of the 
General Statutes, and (iii) any obligation of the surviving business 
entity arising from the merger; and 

(2) If the surviving business entity does not have a registered agent in this 
State, to have appointed the Secretary of State as its registered agent 
for service of process in any such proceeding until such time as the 
surviving business entity appoints a registered agent in this State. 
Service on the Secretary of State of any such process shall be made by 
delivering to and leaving with the Secretary of State or with any clerk 
authorized by the Secretary of State to accept service of process, 
duplicate copies of such process. Upon receipt of service of process on 
behalf of a surviving business entity, the Secretary of State shall 
immediately mail a copy of the process by registered or certified mail, 
return receipt requested, to the surviving business entity at its 
address shown in the articles of merger or, if an application for a 
certificate of withdrawal by reason of merger has been filed, at the 
address for service of process contained in that application. 

(f) This section does not apply to a merger that does not include a merging 
unincorporated entity. (1999-369, s. 2.7.) 


Editor’s Note. — Session Laws 1999-369, s. Session Laws 1999-369, s. 2.7 set out present 
8, made this section effective December 15, subsection (el) within subsection (e). The 
1999, and applicable to mergers, consolida- redesignation of this subsection was set out 
tions, or conversions effective on or after that above pursuant to directions from the Revisor 
date. of Statutes. 


ARTICLE 12. 
Transfer of Assets. 


§ 55A-12-01. Sale of assets in regular course of activities 
and mortgage of assets. 


(a) Acorporation may on the terms and conditions and for the consideration 
determined by the board of directors: 
(1) Sell, lease, exchange, or otherwise dispose of all, or substantially all, of 
its property in the usual and regular course of its activities; or 
(2) Mortgage, pledge, dedicate to the repayment of indebtedness (whether 
with or without recourse), or otherwise encumber any or all of its 
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property whether or not in the usual and regular course of its 


activities. 


(b) Unless the articles of incorporation require it, approval of the members 
or any other person of a transaction described in subsection (a) of this section 
is not required. (1955, c. 1230; 1985 (Reg. Sess., 1986), c. 801, s. 40; 1998, c. 


398, s. 1.) 


CASE NOTES 


Editor’s Note. — The case below was de- 
cided under the Nonprofit Corporation Act 
adopted in 1955. 

Conveyances Without Authorization. — 
Where the last recorded president and secre- 
tary of plaintiff organization signed the deed 
transferring the property to defendant in their 
capacities as president and secretary, and at 


corded president was not president and last 
recorded secretary was not secretary, the 
former president and secretary signed the deed 
without the authorization necessary under this 
section to effectuate the conveyance of the cor- 
porate real property and the deed was void ab 
initio. Catawba County Horsemen’s Ass’n v. 
Deal, 107 N.C. App. 213, 419 S.E.2d 185 (1992). 


the time the deed was executed the last re- 


§ 55A-12-02. Sale of assets other than in regular course of 
activities. 


(a) A corporation may sell, lease, exchange, or otherwise dispose of all, or 
substantially all, of its property other than in the usual and regular course of 
its activities on the terms and conditions and for the consideration determined 
by the corporation’s board of directors if the proposed transaction is authorized 
by subsection (b) of this section. 

(b) Unless this Chapter, the articles of incorporation, bylaws, or the board of 
directors or members (acting pursuant to subsection (d) of this section) require 
a greater vote or voting by class, the proposed transaction to be authorized 
shall be approved: 

(1) By the board; 

(2) By the members entitled to vote thereon by two-thirds of the votes cast 
or a majority of the votes entitled to be cast on the proposed 
transaction, whichever is less; and 

(3) In writing by any person or persons whose approval is required by a 
provision of the articles of incorporation authorized by G.S. 55A-10-30 
for an amendment to the articles of incorporation or bylaws. 

(c) If the corporation does not have members entitled to vote thereon, the 
transaction shall be approved by a vote of a majority of the directors then in 
office. The corporation shall provide at least five days’ written notice of any 
directors’ meeting at which such approval will be considered. The notice shall 
state that the purpose, or one of the purposes, of the meeting is to consider the 
sale, lease, exchange, or other disposition of all, or substantially all, of the 
property or assets of the corporation and contain or be accompanied by a 
description of the transaction. 

(d) The board may condition its approval of the proposed transaction, and 
the members entitled to vote thereon may condition their approval of the 
transaction, on receipt of a higher percentage of affirmative votes or on any 
other basis. 

(e) If the corporation seeks to have the transaction approved by the 
members entitled to vote thereon at a membership meeting, the corporation 
shall give notice of the membership meeting to those members in accordance 
with G.S. 55A-7-05. The notice shall state that the purpose, or one of the 
purposes, of the meeting is to consider the sale, lease, exchange, or other 
disposition of all, or substantially all, of the property or assets of the 
corporation and contain or be accompanied by a description of the transaction. 
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(f) If the board seeks to have the transaction approved by the members 
entitled to vote thereon by written consent or written ballot, the material 
soliciting the approval shall contain or be accompanied by a description of the 
transaction. 

(g) A charitable or religious corporation shall give written notice to the 
Attorney General 30 days before it sells, leases, exchanges, or otherwise 
disposes of all, or a majority of, its property if the transaction is not in the 
usual and regular course of its activities unless the Attorney General has given 
the corporation a written waiver of this subsection. This notice shall include all 
the information the Attorney General determines is required for a complete 
review of the proposed transaction. The Attorney General may require an 
additional 30-day period to review the proposed transaction by providing 
written notice to the charitable or religious corporation prior to the expiration 
of the initial notice period. During this 30-day period, the transaction may not 
be finalized. 

(h) After a sale, lease, exchange, or other disposition of property is autho- 
rized, the transaction may be abandoned (subject to any contractual rights), 
without further action by the members or any other person who approved the 
transaction, in accordance with the procedure set forth in the resolution 
proposing the transaction or, if none is set forth, in the manner determined by 
the board of directors. (1955, c. 1230; 1985 (Reg. Sess., 1986), c. 801, s. 40; 19938, 


c. 398, s. 1; 1999-204, s. 2.) 


NORTH CAROLINA COMMENTARY 


Subdivision (b)(2) differs from former G.S. 
55A-43 in that the transaction may generally 
be approved by a majority of the votes entitled 
to be cast or by two-thirds of the votes cast, 
whichever is less. Subdivision (b)(3), by requir- 
ing written approval of the transaction by a 
third party if such approval is required for an 
amendment of the articles of incorporation or 
bylaws pursuant to G.S. 55A-10-30, prevents 


Effect of Amendments. — Session Laws 
1999-204, s. 2, effective October 1, 1999, and 
applicable to notices given on or after that date, 
in subsection (g), substituted “30 days” for “20 


the corporation from circumventing such a 
third party approval requirement by selling 
assets. This subdivision had no counterpart in 
the prior law. Subdivision (b)(3) and subsec- 
tions (c) and (g) had no counterpart in the prior 
law. Subsection (g) is based on the Model Act 
and is designed to provide a measure of protec- 
tion in sales of all or substantially all of the 
assets of a charitable or religious corporation. 


days” and substituted “a majority of” for “sub- 
stantially all” in the first sentence and added 
the last three sentences. 


ARTICLE 13. 


Distributions. 


§ 55A-13-01. Prohibited distributions. 


Except as authorized by G.S. 55A-13-02 or Article 14 of this Chapter, a 
corporation shall not make any distributions. (1955, c. 1230; 1985 (Reg. Sess., 


1986)y.¢. 8015)87,.32; 1993... 98,8: 14 


§ 55A-18-02. Authorized distributions. 


(a) Acorporation may pay reasonable amounts to its members, directors, or 
officers for services rendered or other value received and may confer benefits 
upon its members in conformity with its purposes. 
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(b) Subject to the provisions of subsection (d) of this section: 
(1) A corporation may make distributions to any entity that is exempt 


under section 501(c)(3) of the Internal Revenue Code of 1986 or any 
successor section, or that is organized exclusively for one or more of 
the purposes specified in section 501(c)(3) of the Internal Revenue 
Code of 1986 or any successor section and that upon dissolution shall 
distribute its assets to a charitable or religious corporation, the 
United States, a state or an entity that is exempt under section 
501(c)(3) of the Internal Revenue Code of 1986 or any successor 
section. 


(2) Any corporation other than a charitable or religious corporation may 


make distributions to any domestic or foreign corporation. 


(3) Except as otherwise prohibited by statute, a corporation not operated 


for profit, the membership of which is limited to the owners or 
occupants of real property in a condominium, cooperative housing 
corporation, or other real property development, having as its primary 
purposes the management, operation, preservation, maintenance, 
and repair of common areas and improvements upon the real property 
owned by the members and the corporation or organization, may 
make distribution to its members of excess or surplus membership 
dues, fees, or assessments remaining after the payment of or provi- 
sions for common expenses and any prepayment of reserves; provided 
that these distributions are in proportion to the dues, fees, or 


assessments collected from the members. 
(c) Subject to the provisions of subsection (d) of this section, a corporation 
other than a charitable or religious corporation may make distributions to 


purchase its memberships. 


(d) Acorporation shall not make any distribution under subsection (b) or (c) 
of this section if at the time of or as a result of such distribution: 
(1) The corporation would not be able to pay its debts as they become due 
in the usual course of business; or 
(2) The corporation’s total assets would be less than the sum of its total 
habilities. (1955, c. 1230; 1985 (Reg. Sess., 1986), c. 801, s. 32; 1993, 


c. 398, s. 1; 1999-369, s. 7.) 


NORTH CAROLINA COMMENTARY 


This section brings forward, with conforming 
changes, the provisions of former G.S. 55A-28. 
Although distributions permitted by subsection 


Effect of Amendments. — Session Laws 
1999-369, s. 7, effective December 15, 1999, and 
applicable to mergers, consolidations, or con- 
versions effective on or after that date, split the 
former subsection (b) paragraph and added the 
subdivision designations (b)(1) and (b)(2), de- 


(a) are not subject to the limitation of subsec- 
tion (d), they may constitute fraudulent convey- 
ances under certain circumstances. 


leted “(i) a” following “section” in the introduc- 
tory language of subsection (b), deleted “and 
(11)” following “section” at the end of subdivision 
(b)(1); added subdivision (b)(3); and made sty- 
listic changes. 
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ARTICLE 14. 


Dissolution. 
Part 1. Voluntary Dissolution. 


§ 55A-14-01. Dissolution by incorporators or directors 
prior to commencement of activities. 


(a) A corporation that has not admitted members entitled to vote on 
dissolution, has not commenced activities, and has no assets may be dissolved 
by action of its board of directors or a majority of its incorporators, if there are 
no directors, by delivering to the Secretary of State for filing articles of 
dissolution that set forth: 

(1) The name of the corporation; 

(2) The names and addresses of its officers, if any; 

(3) The names and addresses of its directors, if any, or if none, the names 
and addresses of its incorporators; 

(4) The date of its incorporation; 

(5) That the corporation has not admitted members entitled to vote on 
dissolution, has not commenced activities, and has no assets; 

(6) That no debt of the corporation remains unpaid; and 

(7) That a majority of the incorporators or directors authorized the 
dissolution. 

(b) Upon the filing of articles of dissolution under this section, the corpora- 
tion becomes nonexistent and is cancelled as if such corporation had never 
been created. (1955, c. 1230; 1973, c. 314, s. 5; 1985 (Reg. Sess., 1986), c. 801, 
ss. 41, 43; 1993, c. 398, s. 1.) 


NORTH CAROLINA COMMENTARY 


The effect of dissolution under this section is 57.1 of voluntarily surrendering corporate 
the same as the effect under former G.S. 55A- rights prior to commencement of activities. 


§ 55A-14-02. Dissolution by directors, members, and third 
persons. | 


(a) Unless this Chapter, the articles of incorporation, bylaws, or the board of 
directors or members (acting pursuant to subsection (c) of this section) require 
a greater vote or voting by class, dissolution is authorized if a plan of 
dissolution meeting the requirements of G.S. 55A-14-03 is approved: 

(1) By the board; 

(2) By the members entitled to vote thereon, if any, by two-thirds of the 
votes cast or a majority of the votes entitled to be cast on the plan of 
dissolution, whichever is less; and 

(3) In writing by any person or persons whose approval is required by a 
provision of the articles of incorporation authorized by G.S. 55A-10-30_ 
for an amendment to the articles of incorporation or bylaws. 

(b) If the corporation does not have members entitled to vote thereon, 
dissolution shall be approved by a vote of a majority of the directors then in 
office. The corporation shall provide at least five days’ written notice of any 
directors’ meeting at which such approval will be considered. The notice shall 
state that the purpose, or one of the purposes, of the meeting is to consider 
dissolution of the corporation and contain or be accompanied by a copy or 
summary of the plan of dissolution. 
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(c) The board of directors may condition its approval of the proposed 
dissolution, and the members entitled to vote thereon may condition their 
approval of the dissolution on receipt of a higher percentage of affirmative 
votes or on any other basis. 

(d) If the board of directors seeks to have dissolution approved by the 
members entitled to vote thereon at a membership meeting, the corporation 
shall give notice of the membership meeting to those members in accordance 
with G.S. 55A-7-05. The notice shall state that the purpose, or one of the 
purposes, of the meeting is to consider dissolving the corporation and contain 
or be accompanied by a copy or summary of the plan of dissolution. 

(e) If the board seeks to have dissolution approved by the members entitled 
to vote thereon by written consent or written ballot, the material soliciting the 
approval shall contain or be accompanied by a copy or summary of the plan of 
dissolution. (1955, c. 1230; 1973, c. 314, s. 5; 1985 (Reg. Sess., 1986), c. 801, s. 
41; 1993, c. 398, s. 1.) 


NORTH CAROLINA COMMENTARY 


This section differs from former G.S. 55A-44 
in that a plan of dissolution may generally be 
approved by a majority of the votes entitled to 
be cast by the members or by two-thirds of the 
votes cast at a meeting duly held at which a 
quorum is present, whichever is less. The arti- 
cles of incorporation or bylaws may require a 


greater vote, and the board of directors or 
members, acting pursuant to subsection (c), 
may condition their approval of a plan of disso- 
lution upon receipt of a higher percentage of 
votes than otherwise required or on any other 
basis. Subdivision (a)(3) and subsection (c) had 
no counterpart in the prior law. 


§ 55A-14-03. Plan of dissolution. 


(a) The plan of dissolution approved pursuant to G.S. 55A-14-02 shall 
provide that all liabilities and obligations of the corporation be paid and 
discharged, or adequate provisions be made therefor, and that the remainder 
of the corporation’s assets be distributed as follows: 

(1) Assets held by the corporation upon condition requiring return, 
transfer, or conveyance, which condition occurs by reason of the 
dissolution, shall be returned, transferred, or conveyed in accordance 
with such requirements; 

(2) Other assets, if any, of a charitable or religious corporation shall, 
subject to the articles of incorporation or bylaws, be transferred or 
conveyed to one or more of the following: the United States, a state, a 
charitable or religious corporation, or a person that is exempt under 
section 501(c)(3) of the Internal Revenue Code of 1986 or any 
successor section; ei 

(3) Other assets, if any, of a corporation that is not a charitable or 
religious corporation shall, subject to the articles of incorporation and 
bylaws, be distributed as provided in the plan of dissolution. 

(b) The plan of dissolution may set forth other provisions relating to the 
dissolution. (1955, c. 1230; 19938, c. 398, s. 1.) 


NORTH CAROLINA COMMENTARY 


Subsection (a) sets forth the provisions to be 
included in the plan of dissolution that must be 
approved pursuant to G.S. 55A-14-02. Under 


prior law, there was no requirement that a plan 
of dissolution be approved. 
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§ 55A-14-04. Articles of dissolution. 


(a) At any time after dissolution is authorized pursuant to G.S. 55A-14-02, 
the corporation may dissolve by delivering to the Secretary of State for filing 
articles of dissolution setting forth: 

(1) The name of the corporation; 

(2) The names and addresses of its officers; 

(3) The names and addresses of its directors; 

(4) The plan of dissolution as required by G.S. 55A-14-03; 

(5) The date dissolution was authorized; 

(6) If approval by members was not required, a statement to that effect 
and a statement that the plan of dissolution was approved by a 
sufficient vote of the board of directors; | 

(7) If approval by members was required, a statement that the plan of 
dissolution was approved as required by this Chapter; and 

(8) If approval of dissolution by some person or persons other than the 
members or the board of directors is required pursuant to G.S. 
55A-14-02(a)(3), a statement that the approval was obtained. 

‘(b) A corporation is dissolved upon the effective date of its articles of 
dissolution. (1955, c. 1230; 19738, c. 314, s. 7; 1993, c. 398, s. 1.) 


NORTH CAROLINA COMMENTARY 


This section differs from prior law in that the 
plan of dissolution required by G.S. 55A-14-03 
must be set forth in the articles of dissolution 
and in that articles of dissolution are the only 
required filing. A corporation is dissolved on the 
effective date of its articles of dissolution. There 
is no filing comparable to the certificate of 
dissolution issued by the Secretary of State 
under former G.S. 55A-49. 


Articles of dissolution may be filed under this 
section at any time after dissolution is autho- 
rized. Under former G.S. 55A-48, articles of 
dissolution were filed only after all debts, lia- 
bilities and obligations of the corporation had 
been paid, or adequate provision made therefor, 
and after all of the remaining property and 
assets of the corporation had been transferred. 


§ 55A-14-05. Revocation of dissolution. 


(a) A corporation may revoke its dissolution authorized under G.S. 55A- 
14-02 within 120 days of its effective date. 

(b) Revocation of dissolution shall be authorized in the same manner as the 
dissolution was authorized unless an authorization under G.S. 55A-14-02 
permitted revocation by action of the board of directors alone, in which event 
the board of directors may revoke the dissolution without action by the 
members or any other person. 

(c) After the revocation of dissolution is authorized, the corporation may 
revoke the dissolution by delivering to the Secretary of State for filing articles 
of revocation of dissolution, together with a copy of its articles of dissolution, 
that set forth: 

(1) The name of the corporation; 

(2) The effective date of the dissolution that was revoked; 

(3) The date that the revocation of dissolution was authorized; 

(4) If the corporation’s board of directors revoked the dissolution, a 
statement to that effect; 

(5) If the corporation’s board of directors revoked a dissolution authorized 
by the members alone or in conjunction with another person or 
persons, a statement that revocation was permitted by action by the 
board of directors alone pursuant to that authorization; and 

(6) If member or third person action was required to revoke the dissolu- 
tion, a statement that the action was taken as required. 


1288 


§55A-14-06 ART. 14. DISSOLUTION $55A-14-07 


(d) Revocation of dissolution is effective upon the effective date of the 
articles of revocation of dissolution. 

(e) When the revocation of dissolution is effective, it relates back to and 
takes effect as of the effective date of the dissolution and the corporation 
resumes carrying on its activities as if dissolution had never occurred, subject 
to the rights of any person who reasonably relied to his prejudice upon the 
filing of the articles of dissolution. (1955, c. 1230; 1993, c. 398, s. 1.) 


NORTH CAROLINA COMMENTARY 


Under former G.S. 55A-47, a corporation § ing a certificate of dissolution has not been 
could revoke its dissolution at any time priorto brought forward, this section provides that any 
the issuance of a certificate of dissolution by the revocation must occur within 120 days after the 
Secretary of State. Since the provision for issu- _ effective date of its articles of dissolution. 


§ 55A-14-06. Effect of dissolution. 


(a) A dissolved corporation continues its corporate existence but shall not 
carry on any activities except those appropriate to wind up and liquidate its 
affairs, including: 

(1) Preserving and protecting its assets; 

(2) Discharging or making provision for discharging its liabilities and 
obligations; 

(3) Disposing of its remaining assets in accordance with its plan of 
dissolution; and 

(4) woe every other act necessary to wind up and liquidate its assets and 
affairs. 

(b) Dissolution of a corporation does not: 

(1) Transfer title to the corporation’s property; 

(2) Subject its directors or officers to standards of conduct different from 
those prescribed in Article 8 of this Chapter; 

(3) Change quorum or voting requirements for its board of directors or 
members; change provisions for selection, resignation, or removal of 
cee or officers or both; or change provisions for amending its 

ylaws; 

(4) Prevent commencement of a proceeding by or against the corporation 
in its corporate name; 

(5) Abate or suspend a proceeding pending by or against the corporation 
on the effective date of dissolution; or 

(6) Terminate the authority of the registered agent of the corporation. 
(1955, c..1230; 1993, c. 398, s..1.) 


§ 55A-14-07. Known claims against dissolved corporation. 


(a) A dissolved corporation may dispose of the known claims against it by 
following the procedure described in this section. 

(b) The dissolved corporation shall notify its known claimants in writing of 
the dissolution at any time after its effective date. The written notice shall: 

(1) Describe information that shall be included in a claim; 

(2) Provide a mailing address where a claim may be sent; 

(3) State the deadline, which shall not be fewer than 120 days from the 
effective date of the written notice, by which the dissolved corporation 
shall receive the claim; and 

(4) State that the claim will be barred if not received by the deadline. 

(c) Aclaim against the dissolved corporation is barred: 

(1) If the corporation does not receive the claim by the deadline from a 
claimant who received written notice under subsection (b) of this 
section; or 
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(2) If a claimant whose claim was rejected by written notice from the 
dissolved corporation does not commence a proceeding to enforce the 
claim within 90 days from the date of receipt of the rejection notice. 

(d) For purposes of this section, “claim” does not include a contingent 
liability or a claim based on an event occurring after the effective date of 
dissolution. (1955, c. 1230; 1973, c. 314, s. 5; 1985 (Reg. Sess., 1986), c. 801, s. 
41;°1993)"c,. 398.46...) 


NORTH CAROLINA COMMENTARY 


Unlike former 55A-44(b), notice to creditors 
and newspaper publication are not mandatory 
under this section. 


§ 55A-14-08. Unknown and certain other claims against 
dissolved corporation. 


(a) A dissolved corporation may also publish notice of its dissolution and 
request that persons with claims against the corporation present them in 
accordance with the notice. 

(b) The notice shall: 

(1) Be published one time in a newspaper of general circulation in the 
county where the dissolved corporation’s principal office (or, if there is 
none in this State, its registered office) is or was last located; 

(2) Describe the information that shall be included in a claim and provide 
a mailing address where the claim may be sent; and 

(3) State that a claim against the corporation will be barred unless a 
proceeding to enforce the claim is commenced within five years after 
the publication of the notice. 

(c) If the dissolved corporation publishes a newspaper notice in accordance 
with subsection (b) of this section, the claim of each of the following claimants 
is barred unless the claimant commences a proceeding to enforce the claim 
against the dissolved corporation within five years after the publication date of 
the newspaper notice: 

(1) Aclaimant who did not receive written notice under G.S. 55A-14-07; 

(2) A claimant whose claim was timely sent to the dissolved corporation 
but not acted on; 

(3) A claimant whose claim is contingent or based on an event occurring 
after the effective date of dissolution. 

(d) Nothing in this section shall bar: 

(1) Any claim alleging the liability of the corporation; or 

(2) Any proceeding or action to establish the liability of the corporation; or 

(3) The recovery on any judgment against the corporation 

to the extent that the corporation is protected by insurance coverage with 
respect to such claim, proceeding, or judgment. (1955, c. 1230; 1973, c. 314, s. 
5; 1985 (Reg. Sess., 1986), c. 801, s. 41; 19938, c. 398, s. 1.) 


§ 55A-14-09. Enforcement of claims. 


(a) Aclaim under G.S. 55A-14-07 or G.S. 55A-14-08 may be enforced: 
(1) Against the dissolved corporation, to the extent of its undistributed 
assets, including coverage under any applicable insurance policy, or 
(2) If the assets have been distributed in liquidation, against any person, 
other than a creditor of the corporation, to whom the corporation 
distributed its property to the extent of the distributee’s pro rata 
share of the claim or the corporate assets distributed to such person in 
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liquidation, whichever is less, but the distributee’s total liability for 
all claims under this section shall not exceed the total amount of 
assets distributed to the distributee. 
(b) Nothing in G.S. 55A-14-07 or G.S. 55A-14-08 shall extend any applicable 
period of limitation. (1985 (Reg. Sess., 1986), c. 801, s. 33; 1993, c. 398, s. 1.) 


NORTH CAROLINA COMMENTARY 


Subdivision (a)(2), unlike former G.S. 55A- whether he knew that the distribution violated 
28.1(h), makes a distributee liable regardless of _ the Act. 


§§ 55A-14-10 through 55A-14-19: Reserved for future codification 


purposes. 


Part 2. Administrative Dissolution. 


§ 55A-14-20. Grounds for administrative dissolution. 


The Secretary of State may commence a proceeding under G.S. 55A-14-21 to 
dissolve administratively a corporation if: 

(1) The corporation does not pay within 60 days after they are due any 
penalties, fees, or other payments due under this Chapter; 

(2) Repealed by Session Laws 1995, c. 539, s. 24, effective July 29, 1995. 

(3) The corporation is without a registered agent or registered office in 
this State for 60 days or more; 

(4) The corporation does not notify the Secretary of State within 60 days 
that its registered agent or registered office has been changed, that its 
registered agent has resigned, or that its registered office has been 
discontinued; 

(5) The corporation’s period of duration stated in its articles of incorpora- 
tion expires; 

(6) The corporation knowingly fails or refuses to answer truthfully and 
fully within the time prescribed in this Chapter interrogatories 
propounded by the Secretary of State in accordance with the provi- 
sions of this Chapter; or 

(7) The corporation does not designate the address of its principal office 
with the Secretary of State or does not notify the Secretary of State 
within 60 days that the principal office has changed. (1993, c. 398, s. 
de 1995,-C-D39; SS). 24, 25.) 


NORTH CAROLINA COMMENTARY 


The prior law did not provide for administra- 
tive dissolution. 


§ 55A-14-21. Procedure for and effect of administrative 
dissolution. 


(a) If the Secretary of State determines that one or more grounds exist 
under G.S. 55A-14-20 for dissolving a corporation, the Secretary of State shall 
mail the corporation written notice of the Secretary of State’s determination. 

(b) If the corporation does not correct each ground for dissolution or 
demonstrate to the reasonable satisfaction of the Secretary of State that each 
ground determined by the Secretary of State does not exist within 60 days after 
notice is mailed, the Secretary of State shall administratively dissolve the 
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corporation by signing a certificate of dissolution that recites the ground or 
grounds for dissolution and its effective date. The Secretary of State shall file 
the original of the certificate and mail a copy to the corporation. 

(c) The provisions of G.S. 55A-14-06, [G.S.] 55A-14-07, and [G.S.] 55A-14-08 
apply to a corporation administratively dissolved. 

(d) The administrative dissolution of a corporation does not terminate the 
authority of its registered agent. (1993, c. 398, s. 1.) 


§ 55A-14-22. Reinstatement following administrative dis- 
solution. 


(a) A corporation administratively dissolved under G.S. 55A-14-21 may 
apply to the Secretary of State for reinstatement not later than five years after 
the effective date of dissolution. The application shall: 

(1) Recite the name of the corporation and the effective date of its 
administrative dissolution; and 

(2) State that the ground or grounds for dissolution either did not exist or 
have been eliminated. 

(b) If the Secretary of State determines that the application contains the 
information required by subsection (a) of this section, and that the information 
is correct, the Secretary of State shall cancel the certificate of dissolution and 
prepare a certificate of reinstatement that recites the Secretary of State’s 
determination and the effective date of reinstatement, file the original of the 
certificate, and mail a copy to the corporation. 

(c) When the reinstatement is effective, it relates back to and takes effect as 
of the effective date of the administrative dissolution and the corporation 
resumes carrying on its activities as if the administrative dissolution had 
never occurred, subject to the rights of any person who reasonably relied to his 
prejudice upon the certificate of dissolution. (19938, c. 398, s. 1; 1996, 2nd Ex. 
Sess., c. 17, s. 15.1(d); 1997-485, s. 2.) 


Editor’s Note. — Session Laws 1996, Sec- 
ond Extra Session, c. 17, s. 1, provides that this 
act shall be known as “The Studies Act of 1996.” 

Session Laws 1996, Second Extra Session, c. 
17, s. 15.1(f), provided that the amendment to 
subsection (a) of this section by Session Laws 
1996, Second Extra Session, c. 17, s. 15.1(d) 


would expire July 1, 1997. Subsection (a) is set 
out above as amended by Session Laws 1997- 
485, s. 2, which amended subsection (a), effec- 
tive July 1, 1997, as it read prior to the amend- 
ment by Session Laws 1996, Second Extra 
Session, c. 17, s. 15.1(d). 


§ 55A-14-23. Appeal from denial of reinstatement. 


(a) If the Secretary of State denies a corporation’s application for reinstate- 
ment following administrative dissolution, the Secretary of State shall serve 
the corporation under G.S. 55A-5-04 with a written notice that explains the 
reason or reasons for denial. 

(b) The corporation may appeal the denial of reinstatement to the Superior 
Court of Wake County within 30 days after service of the notice of denial is 
perfected. The appeal is commenced by filing a petition with the court and with 
the Secretary of State requesting the court to set aside the dissolution. The 
petition shall have attached to it copies of the Secretary of State’s certificate of 
dissolution, the corporation’s application for reinstatement, and the Secretary 
of State’s notice of deniai. The appeal to the superior court shall be determined 
upon such further evidence, notice, and opportunity to be heard, if any, as the 
court may deem appropriate under the circumstances. The corporation shall 
have the burden of establishing that it is entitled to reinstatement. 

(c) Upon consideration of the petition and any response made by the 
Secretary of State, the court may, prior to entering final judgment, order the 
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Secretary of State to reinstate the dissolved corporation or may take other 
action the court considers appropriate. 

(d) The court’s final decision may be appealed as in other civil proceedings. 
(1993,°c. 398,°s: 1.) 


§ 55A-14-24. Inapplicability of Administrative Procedure 
Act. 


The Administrative Procedure Act shall not apply to any proceeding or 
appeal provided for in G.S. 55A-14-20 through G.S. 55A-14-23. (1998, c. 398, s. 
fe) 


§§ 55A-14-25 through 55A-14-29: Reserved for future codification 


purposes. 


Part 3. Judicial Dissolution. 


§ 55A-14-30. Grounds for judicial dissolution. 


(a) The superior court may dissolve a corporation: 
(1) In a proceeding by the Attorney General if it is established that: 

a. The corporation obtained its articles of incorporation through 
fraud; or 

b. The corporation has, after written notice by the Attorney General 
given at least 20 days prior thereto, continued to exceed or abuse 
the authority conferred upon it by law; 

(2) In a proceeding by a member or director, if it is established that: 

a. The directors are deadlocked in the management of the corporate 
affairs, and the members, if any, are unable to break the deadlock; 

b. The directors or those in control of the corporation have acted, are 
acting, or will act in a manner that is illegal, oppressive, or 
fraudulent; 

c. The members are deadlocked in voting power and have failed, for a 
period that includes at least two consecutive annual meeting 
dates, to elect successors to directors whose terms have, or would 
otherwise have, expired; 

d. The corporate assets are being misapplied or wasted; or 

e. The corporation is no longer able to carry out its purposes. 

(3) In a proceeding by a creditor if it is established that: 

a. The creditor’s claim has been reduced to judgment and execution 
on the judgment has been returned unsatisfied; or 

b. The corporation has admitted in writing that the creditor’s claim is 
due and owing and the corporation is insolvent. 

(4) In a proceeding by the corporation to have its voluntary dissolution 
continued under court supervision. 

(b) Prior to dissolving a corporation, the court shall consider whether: 

(1) There are reasonable alternatives to dissolution; 

(2) Dissolution is in the public interest, if the corporation is a charitable 
or religious corporation; and 

(3) Dissolution is reasonably necessary for the protection of the rights or 
interests of the members, if any. (1955, c. 1230; 1985 (Reg. Sess., 

1986), c. 801, s. 42; 1998, c. 398, s. 1.) 
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NORTH CAROLINA COMMENTARY 


This Act does not bring forward the duty of 
the Attorney General under former G.S. 55A-51 
to bring an action for involuntary dissolution 
under certain circumstances. 

Subdivision (a)(2) differs from prior law in 
the following respects: First, the requirement 
in former G.S. 55A-53(a)(1)a. that “irreparable 
injury to the corporation or to the public” be 
established when the directors are deadlocked 
was not brought forward. Second, the prior law 
did not expressly provide that deadlock of the 
members was grounds for involuntary dissolu- 
tion. 

The requirement in former G.S. 55A-53(b) 
that a creditor must show that the corporation 
is insolvent in order to be entitled to judicial 


Legal Periodicals. — For article, “The 
Common Law Powers of the Attorney General 
of North Carolina,” see 9 N.C. Cent. L.J. 1 
(1977). 


dissolution was not brought forward. 

Even if there are grounds for dissolution 
under subsection (a), subsection (b) requires 
the court to consider other factors. Although 
former G.S. 55A-53(f), which permitted the 
court to grant relief other than dissolution, was 
not brought forward, the court has inherent 
power to grant such alternative relief under 
subsection (b). In addition, if dissolution is 
ordered and the articles of incorporation or 
bylaws of the dissolved corporation do not pro- 
vide for the disposition of its assets, it is in- 
tended that the assets will be distributed or 
transferred as directed by the court. See former 
G.S. 55A-57(b) and (c). 


For note, “The Nonprofit Corporation in 
North Carolina: Recognizing a Right to Mem- 
ber Derivative Suits,” see 63 N.C.L. Rev. 999 
(1985). 


§ 55A-14-31. Procedure for judicial dissolution. 


(a) Venue for a proceeding to dissolve a corporation lies in the county where 
a corporation’s principal office, or, if there is none in this State, its registered 
office, is or was last located. 

(b) It is not necessary to make directors or members parties to a proceeding 
to dissolve a corporation unless relief is sought against them individually. 

(c) A court in a proceeding brought to dissolve a corporation may issue 
injunctions, appoint a receiver with all powers and duties the court directs, 
take other action required to preserve the corporate assets wherever located, 
and carry on the activities of the corporation. (1955, c. 1230; 1985 (Reg. Sess., 
1986), c. 801, s. 42; 1998, c. 398, s. 1.) 


§ 55A-14-32. Receivership. 


(a) A court in a judicial proceeding brought to dissolve a corporation may 
appoint one or more receivers to wind up and liquidate, or to manage, the 
affairs of the corporation. The court shall hold a hearing, after notifying all 
parties to the proceeding and any interested persons designated by the court, 
before appointing a receiver. The court appointing a receiver has exclusive 
jurisdiction over the corporation and all of its property wherever located. 

(b) The court may appoint an individual or a domestic or foreign business or 
nonprofit corporation (authorized to transact business in this State) as a 
receiver. The court may require the receiver to post bond, with or without 
sureties, in an amount the court directs. 

(c) The court shall describe the powers and duties of the receiver in its 
appointing order, which may be amended from time to time. Such powers may 
include without limitation the power: 

(1) To dispose of all or any part of the assets of the corporation wherever 
located, at a public or private sale, if authorized by the court; 

(2) To sue and defend in his own name as receiver of the corporation in all 
courts of this State; and 
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(3) To exercise all of the powers of the corporation, through or in place of 
its board of directors or officers, to the extent necessary to manage the 
affairs of the corporation in the best interests of its members and 
creditors. 

(d) The court from time to time during the receivership may order compen- 
sation paid and expense disbursements or reimbursements made to the 
receiver and his counsel from the assets of the corporation or proceeds from the 
sale of the assets. (1955, c. 1230; 1998, c. 398, s. 1.) 


§ 55A-14-33. Decree of dissolution. 


(a) If, after a hearing, the court determines that one or more grounds for 
judicial dissolution described in G.S. 55A-14-30 exist, it may enter a decree 
dissolving the corporation and specifying the effective date of the dissolution, 
and the clerk of the court shall deliver a certified copy of the decree to the 
Secretary of State, who shall file it. 

(b) After entering the decree of dissolution, the court shall direct the 
winding up and liquidation of the corporation’s affairs in accordance with G.S. 
55A-14-06 and the notification of its claimants in accordance with G.S. 
55A-14-07 and G.S. 55A-14-08. (1955, c. 1230; 1967, c. 823, s. 23; 1985 (Reg. 
Sess., 1986), c. 801, s. 42; 19938, c. 398, s. 1.) 


§§ 55A-14-34 through 55A-14-39: Reserved for future codification 


purposes. 


Part 4. Miscellaneous. 


§ 55A-14-40. Disposition of amounts due to unavailable 
members and creditors. 


Upon liquidation of a corporation, the portion of the assets distributable to 
a creditor or member who is unknown or cannot be found shall be disposed of 
in accordance with Chapter 116B of the General Statutes. (1955, c. 1230; 1981, 
c. 682, 's. 1331993, c. 398, s. 1.) 


NORTH CAROLINA COMMENTARY 


This section does not bring forward the spe- were deposited with the clerk of superior court 
cial procedures in former G.S. 55A-57 under for a period of three months, after which he was 
which assets distributable to a creditor or a_ directed to pay such assets to the Escheat 
member who is unknown or cannot be found Fund. 


ARTICLE 14A. 


Reorganization. 


§ 55A-14A-01. Fundamental changes in reorganization 
proceedings. 


(a) Whenever a plan of reorganization of a corporation is confirmed by 
decree or order of a court of competent jurisdiction in proceedings for the 
reorganization of the corporation pursuant to the provisions of any applicable 
statute of the United States relating to reorganization of corporations, the 
corporation may put into effect and carry out the plan and the decrees and 
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orders of the court relative thereto and may take any action provided in the 
plan or directed by the decrees and orders without further action by its 
directors or members. Such action may be taken, as may be directed by the 
decrees or orders, by the trustee or trustees of the corporation appointed in the 
reorganization proceedings, or by designated officers of the corporation, or by 
a master or other representative appointed by the court, with like effect as if 
taken by unanimous action of the directors and members of the corporation. In 
particular and without limiting the generality or effect of the foregoing, the 
corporation may: 

(1) Amend its articles of incorporation or bylaws, or both, so long as the 
articles of incorporation and bylaws as amended contain only such 
provisions as might be lawfully contained therein at the time of 
making such amendment; 

(2) Constitute or reconstitute and classify or reclassify its board of 
directors, and name, constitute or appoint directors and officers in 
pes of or in addition to all or any of the directors or officers then in 
office; 

(3) Make any change in its memberships or securities or cancel any or all 
of its outstanding memberships or securities; 

(4) Dissolve and liquidate; 

(5) Effect a merger; 

(6) Transfer all or part of its assets; 

(7) Change its registered office or registered agent, or both; 

(8) Authorize the issuance of bonds, debentures, or other obligations of 
the corporation and fix the terms and conditions thereof. 

(b) Any articles of amendment, statement of change of registered office or 
registered agent, restated articles of incorporation, articles of merger, articles 
of dissolution, or any other document appropriate to complete any action 
permitted by this section shall be executed and filed in accordance with the 
provisions of this Chapter on behalf of the corporation by such person or 
persons as may be authorized to take such action pursuant to subsection (a) of 
this section. 

(c) This section does not apply after entry of a final decree in the reorgani- 
zation proceeding even though the court retains jurisdiction of the proceeding 
for limited purposes unrelated to consummation of the reorganization plan. 
(1993 ..c.,398, s. 4) 


NORTH CAROLINA COMMENTARY 


This section had no counterpart in the prior 
law. 


ARTICLE 15. 


Foreign Corporations. 
Part 1. Certificate of Authority. 
§ 55A-15-01. Authority to conduct affairs required. 


(a) A foreign corporation shall not conduct affairs in this State until it 
obtains a certificate of authority from the Secretary of State. 

(b) Without excluding other activities which might not constitute conduct- 
ing affairs in this State, a foreign corporation shall not be considered to be 
conducting affairs in this State solely for the purposes of this Chapter, by 
reason of carrying on in this State any one or more of the following activities: 
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(1) Maintaining or defending any action or suit or any administrative or 
arbitration proceeding, or affecting the settlement thereof or the 
settlement of claims or disputes; 

(2) Holding meetings of its directors or members or carrying on other 
activities concerning its internal affairs; 

_ (8) Maintaining bank accounts or borrowing money in this State, with or 
without security, even if such borrowings are repeated and continuous 
transactions; 

(4) Maintaining offices or agencies for the transfer, exchange, and regis- 
tration of memberships or securities, or appointing and maintaining 
trustees or despositories with relation to those securities; 

(5) Soliciting or procuring orders, whether by mail or through employees 
or agents or otherwise, where the orders require acceptance without 
this State before becoming binding contracts; 

(6) Making or investing in loans with or without security including 
servicing of mortgages or deeds of trust through independent agencies 
within the State, the conducting of foreclosure proceedings and sale, 
the acquiring of property at foreclosure sale, and the management 
and rental of such property for a reasonable time while liquidating its 
ee ae Bh provided no office or agency therefor is maintained in this 

tate; 

(7) Taking security for or collecting debts due to it or enforcing any rights 
in property securing the same; 

(8) Conducting affairs in interstate commerce; 

(9) Conducting an isolated transaction completed within a period of six 
months and not in the course of a number of repeated transactions of 
like nature; 

(10) Selling through independent contractors; 

(11) Owning, ee more, real or personal property. (1955, c. 1230; 1993, 
c: 898, .s..1. 


§ 55A-15-02. Consequences of conducting affairs without 
authority. 


(a) No foreign corporation conducting affairs in this State without permis- 
sion obtained through a certificate of authority under this Chapter or through 
domestication under prior acts shall be permitted to maintain any action or 
proceeding in any court of this State unless the foreign corporation has 
obtained a certificate of authority prior to trial. 

An issue arising under this subsection must be raised by motion and 
determined by the trial judge prior to trial. 

(b) A foreign corporation failing to obtain a certificate of authority as 
required by this Chapter or by prior acts then applicable shall be liable to the 
State for the years or parts thereof during which it conducted affairs in this 
State without a certificate of authority in an amount equal to all fees and taxes 
which would have been imposed by law upon the corporation had it duly 
applied for and received such permission, plus interest and all penalties 
imposed by law for failure to pay such fees and taxes. In addition, the foreign 
corporation shall be liable for a civil penalty of ten dollars ($10.00) for each day, 
but not to exceed a total of one thousand dollars ($1,000) for each year or part 
thereof, it conducts affairs in this State without a certificate of authority. The 
Attorney General may bring actions to recover all amounts due the State under 
the provisions of this subsection. The clear proceeds of civil penalties provided 
for in this subsection shall be remitted to the Civil Penalty and Forfeiture 
Fund in accordance with G.S. 115C-457.2. 

(c) Notwithstanding subsection (a) of this section, the failure of a foreign 
corporation to obtain a certificate of authority does not impair the validity of its 
corporate acts or prevent it from defending any proceeding in this State. 
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(d) The Secretary of State is hereby directed to require that every foreign 
corporation conducting affairs in this State comply with the provisions of this 
Chapter. The Secretary of State is authorized to employ such assistants as 
shall be deemed necessary in the Secretary of State’s office for the purpose of 
enforcing the provisions of this Article and for making such investigations as 
shall be necessary to ascertain foreign corporations now conducting affairs in 
this State which may have failed to comply with the provisions of this Chapter. 
(1955, c. 12380; 1993, c. 398, s. 1; 1998-215, s, 118; 1999-151; 's, 2°) 


NORTH CAROLINA COMMENTARY 


This section adopts the scheme of cumulative 
penalties ($10.00 per day up to $1,000 per year) 


Effect of Amendments. — The 1998 
amendment, effective October 31, 1998, added 
the last sentence of subsection (b). 


for failure to qualify instead of the one-time 
$500 penalty under former G.S. 55A-76. 


ber 1, 1999, and applicable to causes of action 
or proceedings filed on or after that date, re- 
wrote subsection (a). 


Session Laws 1999-151, s. 2, effective Octo- 


§ 55A-15-03. Application for certificate of authority. 


(a) A foreign corporation may apply for a certificate of authority to conduct 
affairs in this State by delivering an application to the Secretary of State for 
filing. The application shall set forth: 

(1) The name of the foreign corporation or, if its name is unavailable for 
use in this State, a corporate name that satisfies the requirements of 
G.S. 55A-15-06; | 

(2) The name of the state or country under whose law it is incorporated; 

(3) Its date of incorporation and period of duration; 

(4) The street address, and mailing address if different from the street 
address, of its principal office; 

(5) The street address, and the mailing address if different from the street 
address, of its registered. office in this State, the county in which the 
registered office is located, and the name of its registered agent at that 
office; 

(6) The names and usual business addresses of its current officers; and 

(7) Whether it has members. 

(b) The foreign corporation shall deliver with the completed application a 
certificate of existence (or a document of similar import) duly authenticated by 
the Secretary of State or other official having custody of corporate records in 
the state or country under whose law it is incorporated. 

(c) If the Secretary of State finds that the application conforms to law, the 
Secretary of State shall when all fees have been tended as prescribed in this 
Chapter: 

(1) Endorse on the application and an exact or conformed copy thereof the 
word “filed” and the hour, day, month, and year of the filing thereof; 

(2) File in the Secretary of State’s office the application and the certificate 
of existence (or document of similar import as described in subsection 
(b) of this section); 

(3) Issue a certificate of authority to conduct affairs in this State to which 
the Secretary of State shall affix the exact or conformed copy of the 
application; and 

(4) Send to the foreign corporation or its representative the certificate of 
authority, together with the exact or conformed copy of the application 
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affixed thereto» (1955, 123031957, ‘c. 9'79,;°8.014;:1969, °c. 875, s. 8; 
1993..c.,, 398.4515) 


NORTH CAROLINA COMMENTARY 


This Act does not bring forward the require- addition, the application under this Act is sub- 
ment of former G.S. 55A-61(6) that a foreign mitted with a certificate of existence or good 
corporation include in its application the pur- standing rather than the certified charter doc- 
poses it desires to pursue in this State. In uments required under former G.S. 55A-62. 


§ 55A-15-04. Amended certificate of authority. 


(a) A foreign corporation authorized to conduct affairs in this State shall 
obtain an amended certificate of authority from the Secretary of State if it 
changes: 

(1) Its corporate name; 
(2) The period of its duration; or 
(3) The state or country of its incorporation. 
(b) A foreign corporation may apply for an amended certificate of authority 
by delivering an application to the Secretary of State for filing that sets forth: 

(1) The name of the foreign corporation and the name in which the 
corporation is authorized to conduct affairs in North Carolina if 
different; 

(2) The name of the state or country under whose law it is incorporated; 

(3) The date it was originally authorized to conduct affairs in this State; 
and 

(4) A statement of the change or changes being made. 

Except for the content of the application, the requirements of G.S. 55A-15-03 
for obtaining an original certificate of authority apply to obtaining an amended 
certificate under this section. (1955, c. 1230; 1993, c. 398, s. 1.) 


§ 55A-15-05. Effect of certificate of authority. 


(a) Acertificate of authority authorizes the foreign corporation to which it is 
issued to conduct affairs in this State subject, however, to the right of the State 
to revoke the certificate as provided in this Chapter. A foreign corporation, 
however, is not eligible or entitled to qualify in this State as executor, 
administrator, or guardian, or as trustee under the will of any person domiciled 
in this State at the time of his death. 

(b) Except as otherwise provided by this Chapter, a foreign corporation with 
a valid certificate of authority has the same but no greater rights and has the 
same but no greater privileges as, and is subject to the same duties, restric- 
tions, penalties, and liabilities now or later imposed on, a domestic corporation 
of like character. (1955, c. 1230; 1993, c. 398, s. 1.) 


§ 55A-15-06. Corporate name of foreign corporation. 


(a) If the corporate name of a foreign corporation does not satisfy the 
requirements of G.S. 55A-4-01, the foreign corporation, to obtain or maintain 
a certificate of authority to conduct affairs in this State, may use a fictitious 
name to conduct affairs in this State if its real name is unavailable and it 
delivers to the Secretary of State for filing a copy of the resolution of its board 
of directors, certified by its secretary, adopting the fictitious name. 

(b) Except as authorized by subsection (c) of this section, the corporate name 
(including a fictitious name) of a foreign corporation shall be distinguishable 
upon the records of the Secretary of State from: 


1299 


$55A-15-07 CH. 554A: NONPROFIT CORPORATION ACT §55A-15-08 


(1) The corporate name of a corporation incorporated or authorized to 
conduct affairs in this State; 

(2) A corporate name reserved or registered under G.S. 55-4-02 or G.S. 
55-4-03 or under G.S. 55A-4-02 or G.S. 55A-4-08; 

(3) The fictitious name of another foreign corporation authorized to 
conduct affairs in this State; and 

(4) The corporate name of a business corporation incorporated or autho- 
rized to transact business in this State. 

(c) A foreign corporation may apply to the Secretary of State for authoriza- 
tion to use in this State a name that is not distinguishable upon his records 
from the name of another corporation (incorporated or authorized to conduct 
affairs in this State). The Secretary of State shall authorize use of the name 
applied for if: 

(1) The other corporation consents to the use in writing and submits an 
undertaking in form satisfactory to the Secretary of State to change 
its name to a name that is distinguishable upon the records of the 
Secretary of State from the name of the applying corporation; or 

(2) The applicant delivers to the Secretary of State a certified copy of a 
final judgment of a court of competent jurisdiction establishing the 
applicant’s right to use the name applied for in this State. 

(d) If a foreign corporation authorized to conduct affairs in this State 
changes its corporate name to one that does not satisfy the requirements of 
G.S. 55A-4-01, it shall not conduct affairs in this State under the changed 
name until it adopts a name satisfying the requirements of G.S. 55A-4-01 and 
obtains an amended certificate of authority under G.S. 55A-15-04. 

(e) The use of assumed names or fictitious names, as provided for in Chapter 
66, is not affected by this Chapter. 

(f) Neither the reservation or registration of a corporate name nor the 
issuance of a certificate of authority to a foreign corporation shall authorize the 
use in this State of a corporate name in violation of the rights of any third party 
under the federal trademark act, the trademark act of this State, or other 
statutory or common law, or be a defense to an action for violation of any such 
rights, (1955, c. 1230; 1969, ¢:.875, s. 7;.1993, c. 398, s. 1.) 


§ 55A-15-07. Registered office and registered agent of for- 
eign corporation. 


(a) Each foreign corporation authorized to conduct affairs in this State shall 
continuously maintain in this State: 

(1) Aregistered office that may be the same as any place where it conducts 
affairs; and 

(2) A registered agent; who shall be: (i) an individual who resides in this 
State and whose office is identical with the registered office; (i) a 
domestic business or nonprofit corporation whose office is identical 
with the registered office; or (iii) a foreign business or nonprofit 
corporation authorized to transact business or conduct affairs in this 
State whose office is identical with the registered office. 

(b) The sole duty of the registered agent to the foreign corporation is to 
forward to the corporation at its last known address any notice, process, or 
demand that is served on the registered agent. (1955, c. 1230; 1993, c. 398, s. 
i) 


§ 55A-15-08. Change of registered office or registered 
agent of foreign corporation. 


(a) A foreign corporation authorized to conduct affairs in this State may 
change its registered office or registered agent by delivering to the Secretary of 
State for filing a statement of change that sets forth: 
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(1) Its name; 

(2) The street address, and the mailing address if different from the street 
address, of the corporation’s current registered office, and the county 
in which it is located; 

(3) Ifthe address of the corporation’s registered office is to be changed, the 
street address, and the mailing address if different from the street 
address, of the new registered office, and the county in which it is 
located; 

(4) The name of its current registered agent; 

(5) If the current registered agent is to be changed, the name of its new 
registered agent and the new agent’s written consent (either on the 
statement or attached to it) to the appointment; and 

(6) That after the change or changes are made, the addresses of its 
registered office and the office of its registered agent will be identical. 

(b) If a registered agent changes the address of his office, the registered 
agent may change the address of the registered office of any foreign corporation 
for which he is the registered agent by notifying the corporation in writing of 
the change and signing (either manually or in facsimile) and delivering to the 
Secretary of State for filing a statement of change that complies with the 
requirements of subsection (a) of this section and recites that the corporation 
has been notified of the change. (1955, c. 1230; 1957, c. 979, ss. 15, 16; 1998, c. 
398, s. 1.) 


§ 55A-15-09. Resignation of registered agent of foreign 
corporation. 


(a) The registered agent of a foreign corporation may resign his agency 
appointment by signing and filing with the Secretary of State the signed 
original and two exact or conformed copies of a statement of resignation, which 
may include a statement that the registered office is also discontinued. The 
statement shall include or be accompanied by a certificate from the registered 
agent that the registered agent has mailed or delivered to the corporation at its 
last known address written notice of this resignation. Such certification shall 
include the name and title of the officer notified, if any, and the address to 
which the notice was mailed or delivered. 

(b) After filing the statement, the Secretary of State shall mail one copy to 
the registered office Gf not discontinued) and the other copy to the foreign 
corporation at its principal office. 

(c) The agency appointment is terminated, and the registered office discon- 
tinued if so provided, on the 31st day after the date on which the statement 
was filed. (1993, c. 398, s. 1; 1995, c. 539, s. 26.) 


§ 55A-15-10. Service on foreign corporation. 


(a) The registered agent of a foreign corporation authorized to conduct 
affairs in this State is an agent of the corporation for service of process, notice, 
or demand required or permitted by law to be served on the foreign corpora- 
tion. 

(b) When a foreign corporation authorized to conduct affairs in this State 
fails to appoint or maintain a registered agent in this State, or when its 
registered agent cannot with due diligence be found at the registered office, or 
when its certificate of authority shall have been revoked under G.S. 55A-15-31, 
the Secretary of State shall be an agent of such corporation upon whom any 
process, notice, or demand may be served. Service on the Secretary of State of 
any process, notice, or demand shall be made by delivering to and leaving with 
the Secretary of State or with any clerk having charge of the corporation 
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department of the Secretary of State’s office, duplicate copies of such process, 
notice, or demand. In the event any process, notice, or demand is served on the 
Secretary of State, he shall immediately mail one of the copies thereof, by 
registered or certified mail, return receipt requested, to the corporation at its 
principal office shown in its most recent annual report, if applicable, the 
articles of incorporation, the Designation of Principal Office Address form, in 
any subsequent Corporation’s Statement of Change of Principal Office Address 
form, or in any subsequent communication received from the corporation 
stating the current mailing address of its principal office or, if there is no 
mailing address for the principal office on file, to the corporation at its 
registered office. Service on a foreign corporation under this subsection shall be 
effective for all purposes from and after the date of such service on the 
Secretary of State. 

(c) The Secretary of State shall keep a record of all processes, notices, and 
demands served upon the Secretary of State under this section and shall record 
therein the date of service and his action with reference thereto. 

(d) Nothing in this section shall limit or affect the right to serve any process, 
notice, or demand required or permitted by law to be served upon a foreign 
corporation in any other manner now or hereafter permitted by law. (1955, c. 
1230; 1967, c; 954;'s..3;:1973,.cr 314, s..8; 1993, c: 3983); 1; 1995,.¢:;:539,:si.27) 


8§ 55A-15-11 through 55A-15-19: Reserved for future codification 


purposes. 


Part 2. Withdrawal. 


§ 55A-15-20. Withdrawal of foreign corporation. 


(a) Aforeign corporation authorized to conduct affairs in this State shall not 
withdraw from this State until it obtains a certificate of withdrawal from the 
Secretary of State. 

(b) A foreign corporation authorized to conduct affairs in this State may 
apply for a certificate of withdrawal by delivering an application to the 
Secretary of State for filing. The application shall set forth: 

(1) The name of the foreign corporation and the name of the state or 
country under whose law it is incorporated; 

(2) That it is not conducting affairs in this State and that it surrenders its 
authority to conduct affairs in this State; 

(3) That the corporation revokes the authority of its registered agent to 
accept service of process and consents that service of process in any 
action or proceeding based upon any cause of action arising in this 
State, or arising out of affairs conducted in this State, during the time 
the corporation was authorized to conduct affairs in this State may 
thereafter be made on such corporation by service thereof on the 
Secretary of State; 

(4) A mailing address to which the Secretary of State may mail a copy of 
any process served on the Secretary of State under subdivision (3) of 
this subsection; and 

(5) A commitment to notify the Secretary of State in the future of any 
change in its mailing address. | 

(c) If the Secretary of State finds that the application conforms to law, the 
Secretary of State shall: 

(1) Endorse on the application and an exact or conformed copy thereof the 
word “filed”, and the hour, day, month, and year of the filing thereof; 

(2) File the application in the Secretary of State’s office; 
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(3) Issue a certificate of withdrawal to which the Secretary of State shall 
affix the exact or conformed copy of the application; and 

(4) Send to the foreign corporation or its representative the certificate of 
withdrawal together with the exact or conformed copy of the applica- 
tion affixed thereto. 

(d) After the withdrawal of the corporation is effective, service of process on 
the Secretary of State in accordance with subdivision (b)(3) of this section is 
service on the foreign corporation. Upon receipt of process, the Secretary of 
State shall mail a copy of the process to the foreign corporation at the mailing 
address set forth under subsection (b) of this section. (1955, c. 1230; 1973, c. 
476, -s: 198; 19938, c. 398, s. 1;.1995,.c..400, s. 9.) 


§ 55A-15-21. Withdrawal of foreign corporation by reason 
of a merger, consolidation, or conversion. 


(a) Whenever a foreign corporation authorized to conduct affairs in this 
State ceases its separate existence as a result of a statutory merger or 
consolidation permitted by the laws of the state or country under which it was 
incorporated, or converts into another entity as permitted by those laws, the 
surviving or resulting entity shall apply for a certificate of withdrawal for the 
foreign corporation by delivering to the Secretary of State for filing a copy of 
the articles of merger, consolidation, or conversion or a certificate reciting the 
facts of the merger, consolidation, or conversion duly authenticated by the 
secretary of state or other official having custody of corporate records in the 
state or country under the laws of which the foreign corporation was incorpo- 
rated. If the surviving or resulting entity is not authorized to conduct affairs in 
this State, the articles or certificate shall be accompanied by an application 
which must set forth: 

(1) The name of the foreign corporation authorized to conduct affairs in 
this State, the type of entity and the name of the surviving or 
resulting entity, and a statement that the surviving or resulting entity 
is not authorized to conduct affairs in this State; 

(2) A statement that the surviving or resulting entity consents that 
service of process based upon any cause of action arising in this State, 
or arising out of affairs conducted in this State, during the time the 
foreign corporation was authorized to conduct affairs in this State 
may thereafter be made by service thereof on the Secretary of State; 

(3) A mailing address to which the Secretary of State may mail a copy of 
any process served on him under subdivision (a)(2) of this section; and 

(4) A commitment to notify the Secretary of State in the future of any 
change in its mailing address. 

(b) If the Secretary of State finds that the articles or certificate and the 
2 Sao for withdrawal, if required, conform to law the Secretary of State 
shall: 

(1) Endorse on the articles or certificate and the application for with- 
drawal, if required, the word “filed”, and the hour, day, month, and 
year of filing thereof; 

(2) File the articles or certificate and the application, if required; 

(3) Issue a certificate of withdrawal; and 

(4) Send to the surviving or resulting entity or its representative the 
certificate of withdrawal, together with the exact or conformed copy of 
the application, if required, affixed thereto. (1998, c. 398, s. 1; 
1999-369, s. 2.8.) 


Effect of Amendments. — Session Laws and applicable to mergers, consolidations, or 
1999-369, s. 2.8, effective December 15, 1999, conversions effective on or after that date, re- 
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wrote subsection (a); in subsection (b), deleted “foreign corporation” in subdivision (b)(4); and 
“of merger” following “articles” throughout, made a minor stylistic change. 
substituted “surviving or resulting entity” for 


8§ 55A-15-22 through 55A-15-29: Reserved for future codification 


purposes. 


Part 3. Revocation of Certificate of Authority. 


§ 55A-15-30. Grounds for revocation. 


(a) The Secretary of State may commence a proceeding under G.S. 55A- 
15-31 to revoke the certificate of authority of a foreign corporation authorized 
to conduct affairs in this State if: 

(1) Repealed by Session Laws 1995, c. 539, s. 28. 

(2) The foreign corporation does not pay within 60 days after they are due 
any penalties, fees, or other payments due under this Chapter; 

(3) The foreign corporation is without a registered agent or registered 
office in this State for 60 days or more; 

(4) The foreign corporation does not inform the Secretary of State under 
G.S. 55A-15-08 or G.S. 55A-15-09 that its registered agent or regis- 
tered office has changed, that its registered agent has resigned, or 
that its registered office has been discontinued within 60 days of the 
change, resignation, or discontinuance; 

(5) An incorporator, director, officer, or agent of the foreign corporation 
signs a document he knew was false in any material respect with 
pie that the document be delivered to the Secretary of State for 

ing; 

(6) The Secretary of State receives a duly authenticated certificate from 
the secretary of state or other official having custody of corporate 
records in the state or country under whose law the foreign corpora- 
tion is incorporated stating that it has been dissolved or disappeared 
as the result of a merger; 

(7) The corporation is exceeding the authority conferred upon it by this 
Chapter; or 

(8) The corporation knowingly fails or refuses to answer truthfully and 
fully within the time prescribed in this Chapter interrogatories 
propounded by the Secretary of State in accordance with the provi- 
sions of this Chapter. 

(b) Nothing herein shall be deemed to repeal or modify any provision of the 
Revenue Act relating to the suspension of the certificate of authority of foreign 
corporations for failure to comply with the provisions thereof. (1955, c. 1230; 
1993, c. 398, s. 1;1995, c..509, s. 32; c. 539, s: 28.) 


§ 55A-15-31. Procedure and effect of revocation. 


(a) If the Secretary of State determines that one or more grounds exist 
under G.S. 55A-15-30 for revocation of a certificate of authority, the Secretary 
of State shall mail to the foreign corporation written notice of the Secretary of 
State’s determination. 

(b) If the foreign corporation does not correct each ground for revocation or 
demonstrate to the reasonable satisfaction of the Secretary of State that each 
ground determined by the Secretary of State does not exist within 60 days after 
notice is mailed, the Secretary of State may revoke the foreign corporation’s 
certificate of authority by signing a certificate of revocation that recites the 
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ground or grounds for revocation and its effective date. The Secretary of State 
shall file the original of the certificate and mail a copy to the foreign 
corporation. 

(c) The authority of a foreign corporation to conduct affairs in this State 
ceases on the date shown on the certificate revoking its certificate of authority. 

(d) The Secretary of State’s revocation of a foreign corporation’s certificate of 
authority appoints the Secretary of State the foreign corporation’s agent for 
service of process in any proceeding based on a cause of action arising in this 
State or arising out of affairs conducted in this State during the time the 
foreign corporation was authorized to conduct affairs in this State. The 
Secretary of State shall then proceed in accordance with G.S. 55A-15-10. 

(e) Revocation of a foreign corporation’s certificate of authority does not 
terminate the authority of the registered agent of the corporation. 

(f) The corporation shall not be granted a new certificate of authority until 
each ground for revocation has been substantially corrected to the reasonable 
satisfaction of the Secretary of State. (1955, c. 1230; 1998, c. 398, s. 1; 19985, c. 
400, s. 10.) 


§ 55A-15-32. Appeal from revocation. 


(a) A foreign corporation may appeal the Secretary of State’s revocation of 
its certificate of authority to the Superior Court of Wake County within 30 days 
after service of the certificate of revocation is mailed. The appeal is commenced 
by filing a petition with the court and with the Secretary of State requesting 
the court to set aside the revocation. The petition shall have attached to it 
copies of the corporation’s certificate of authority and the Secretary of State’s 
certificate of revocation. The appeal to the superior court shall be determined 
upon such further evidence, notice, and opportunity to be heard, if any, as the 
court may deem appropriate under the circumstances. The foreign corporation 
shall page the burden of establishing that it is entitled to have the revocation 
set aside. 

(b) Upon consideration of the petition and any response made by the 
Secretary of State, the court may, prior to entering final judgment, order the 
Secretary of State to set aside the revocation or may take any other action the 
court considers appropriate. 

(c) The court’s final decision may be appealed as in other civil proceedings. 
(1993, c. 398, s. 1; c. 553, s. 83(b).) 


§ peels Inapplicability of Administrative Procedure 
ct. 


The Administrative Procedure Act shall not apply to any proceeding or 
appeal provided for in G.S. 55A-15-30 through G.S. 55A-15-32. (1995, c. 400, s. 
11.) 


ARTICLE 16. 
Records and Reports. 


Part 1. Records. 


§ 55A-16-01. Corporate records. 


(a) Acorporation shall keep as permanent records minutes of all meetings of 
its members and board of directors, a record of all actions taken by the 
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members or directors without a meeting pursuant to G.S. 55A-7-04, [G.S.] 
55A-7-08, or [G.S.] 55A-8-21, and a record of all actions taken by committees of 
the board of directors in place of the board of directors on behalf of the 


corporation. 


(b) A corporation shall maintain appropriate accounting records. 

(c) A corporation or its agent shall maintain a record of its members, in a 
form that permits preparation of a list of the names and addresses of all 
members, in alphabetical order by class, showing the number of votes each 


member is entitled to cast. 


(d) A corporation shall maintain its records in written form or in another 
form capable of conversion into written form within a reasonable time. 
(e) A corporation shall keep a copy of the following records at its principal 


office: 


(1) Its articles of incorporation or restated articles of incorporation and all 
amendments to them currently in effect; 
(2) Its bylaws or restated bylaws and all amendments to them currently 


in effect; 


(3) Resolutions adopted by its members or board of directors relating to 
the number or classification of directors or to the characteristics, 
qualifications, rights, limitations, and obligations of members or any 


class or category of members; 


(4) The minutes of all membership meetings, and records of all actions 
taken by the members without a meeting pursuant to G.S. 55A-7-04 
or G.S. 55A-7-08, for the past three years; 

(5) All written communications to members generally within the past 
three years, and the financial statements, if any, that have been 
furnished or would have been required to be furnished to a member 
upon demand under G.S. 55A-16-20 during the past three years; 

(6) A list of the names and business or home addresses of its current 


directors and officers; and 


(7) Repealed by Session Laws 1995, c. 539, s. 29, effective July 29, 1995. 
(1955, c. 1230; 1969, c. 875, s. 6; 1985 (Reg. Sess., 1986), c. 801, s. 31; 
1993, c. 398, s: 1; 1995, ¢..539, s. 29.) 


Legal Periodicals. — For survey of 1973 
case law on the admissibility of computer print- 
outs, see 52 N.C.L. Rev. 908 (1974). 

For article “Toward a Codification of the Law 
of Evidence in North Carolina”, see 16 Wake 


Forest L. Rev. 669 (1980). 

For note, “The Nonprofit Corporation in 
North Carolina: Recognizing a Right to Mem- 
ber Derivative Suits,” see 63 N.C.L. Rev. 999 
(1985). 


CASE NOTES 


Editor’s Note. — The cases below were de- 
cided under the Nonprofit Corporation Act 
adopted in 1955. 

Purpose of Section. — This section was 
designed to give broad legislative approval to 
the use in evidence of corporate computer 
records. However, in declaring such computer 
records admissible in evidence it does not deal 
with the special problems of reliability created 
by the use of computers. State v. Springer, 283 
N.C. 627, 197 S.E.2d 530 (1973). 

Section authorizes admission of corpo- 
rate computer records under appropriate 
safeguards deemed sufficient to render them 
trustworthy. State v. Springer, 283 N.C. 627, 
197 S.E.2d 530 (1973). 


But Does Not Preclude Judicial Devel- 
opment of Standards for Admission. — 
This section does not, and was not designed to, 
preclude judicial development of workable 
standards for the admission of computerized 
business records generally. State v. Springer, 
283 N.C. 627, 197 S.E.2d 530 (1973). 

Conditions Under Which Printouts Are 
Admissible. — Printout cards or sheets of 
business records stored on electronic comput- 
ing equipment are admissible in evidence, if 
otherwise relevant and material, if: (1) The 
computerized entries were made in the regular 
course of business, (2) the entries were made at 
or near the time of the transaction involved, 
and (3) a proper foundation for such evidence is 
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laid by testimony of a witness who is familiar 
with the computerized records and the methods 
under which they were made so as to satisfy the 
court that the methods, the sources of informa- 
tion, and the time of preparation render such 
evidence trustworthy. State v. Springer, 283 
N.C: 627, 197 S.E.2d 5380 (1973); State  v. 
Stapleton, 29 N.C. App. 363, 224 S.E.2d 204, 
appeal dismissed, 290 N.C. 554, 226 S.E.2d 5138 
(1976). 

Computer printout evidence may be re- 
futed to the same extent as business records 
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made in books of account. State v. Springer, 283 
N.C. 627, 197 S.E.2d 530 (1973). 

Testimony as to contents of computer 
printout is inadmissible under the best evi- 
dence rule. State v. Springer, 283 N.C. 627, 197 
S.E.2d 530 (1973). 

Failure to Lay Foundation for Admis- 
sion. — Computer printout referred to in oral 
testimony is inadmissible where no foundation 
is laid for its admission and the printout itself 
is not offered in evidence. State v. Springer, 283 
N.C. 627, 197 S.E.2d 530 (1978). 


§ 55A-16-02. Inspection of records by members. 


(a) A member is entitled to inspect and copy, at a reasonable time and 
location specified by the corporation, any of the records of the corporation 
described in G.S. 55A-16-01(e) if the member gives the corporation written 
notice of his demand at least five business days before the date on which the 
member wishes to inspect and copy. 

(b) A member is entitled to inspect and copy, at a reasonable time and 
reasonable location specified by the corporation, any of the following records of 
the corporation if the member meets the requirements of subsection (c) of this 
section and gives the corporation written notice of his demand at least five 
business days before the date on which the member wishes to inspect and copy: 

(1) Excerpts from any records required to be maintained under G.S. 
55A-16-01(a), to the extent not subject to inspection under G.S. 
55A-16-02(a); 

(2) Accounting records of the corporation; and 

(3) Subject to G.S. 55A-16-05, the membership list. 

(c) Amember may inspect and copy the records identified in subsection (b) 
of this section only if: 

(1) The member’s demand is made in good faith and for a proper purpose; 

(2) The member describes with reasonable particularity the purpose and 
the records the member desires to inspect; and 

(3) The records are directly connected with this purpose. 

(d) This section does not affect: 

(1) The right of a member to inspect records under G.S. 55A-7-20 or, if the 
member is in litigation with the corporation, to inspect the records to 
the same extent as any other litigant; or 

(2) The power of a court, independently of this Chapter, to compel the 
production of corporate records for examination. 

(e) A member of a corporation that has the power to elect, appoint, or 
designate a majority of the directors of another domestic or foreign corporation, 
whether nonprofit or business, shall have inspection rights with respect to the 
records of that other corporation. (1955, c. 1230; 1985 (Reg. Sess., 1986), c. 801, 
Stl 1095. Cages VL.) 


NORTH CAROLINA COMMENTARY 


In certain respects, the inspection rights pro- 
vided by this section are more limited than 
those set forth in former G.S. 55A-27, which 
provided inspection rights with respect to “all 
books and records.” However, unlike prior law, 


inspection rights are now granted with respect 
to the records of subsidiary corporations. For 
certain records, subsection (c) imposes condi- 
tions other than a “proper purpose,” which was 
the only requirement under the prior law. 
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Legal Periodicals. — For note, “The Non- ing a Right to Member Derivative Suits,” see 63 
profit Corporation in North Carolina: Recogniz- N.C.L. Rev. 999 (1985). 


§ 55A-16-03. Scope of inspection rights. 


(a) A member’s agent or attorney has the same inspection and copying 
rights as the member the agent or attorney represents. 

(b) The right to copy records under G.S. 55A-16-02 includes, if reasonable, 
the right to receive copies made by photographic, xerographic, electronic, 
magnetic, or other means. 

(c) The corporation may impose a reasonable charge, covering the costs of 
labor and material, for producing for inspection or copying any records 
provided to the member. The charge shall not exceed the estimated cost of 
production or reproduction of the records. 

(d) The corporation may comply with a member’s demand to inspect the 
record of members under G.S. 55A-16-02(b)(3) by providing the member with 
a list of its members that was compiled no earlier than the date of the 
oe demand. (1955, c. 1230; 1985 (Reg. Sess., 1986), c. 801, s. 31; 1993, 
e. 398, snd.) 


Legal Periodicals. — For note, “The Non- ing a Right to Member Derivative Suits,” see 63 
profit Corporation in North Carolina: Recogniz- N.C.L. Rev. 999 (1985). 


§ 55A-16-04. Court-ordered inspection. 


(a) If a corporation does not allow a member who complies with G.S. 
55A-16-02(a) to inspect and copy any records required by that subsection to be 
available for inspection, the superior court in the county where the corpora- 
tion’s principal office (or, if there is none in this State, its registered office) is 
located may, upon application of the member, summarily order inspection and 
copying of the records demanded at the corporation’s expense. 

(b) If a corporation does not within a reasonable time allow a member to 
inspect and copy any other record, the member who complies with G.S. 
55A-16-02(b) and (c) may apply to the superior court in the county where the 
corporation’s principal office (or, if there is none in this State, its registered 
office) is located for an order to permit inspection and copying of the records 
demanded. The court shall dispose of an application under this subsection on 
an expedited basis. 

(c) If the court orders inspection and copying of the records demanded, it 
shall also order the corporation to pay the member’s cost (including reasonable 
attorneys’ fees) incurred to obtain the order unless the corporation proves that 
it refused inspection in good faith because it had a reasonable basis for doubt 
about the right of the member to inspect the records demanded. 

(d) If the court orders inspection and copying of the records demanded, it 
may impose reasonable restrictions on the use or distribution of the records by 
the demanding member. (19938, c. 398, s. 1.) 


§ 55A-16-05. Limitations on use of membership list. 


Without consent of the board of directors, a membership list or any part 
thereof shall not be obtained or used by any person for any purpose unrelated 
to a member’s interest as a member. Without limiting the generality of the 
foregoing, and without the consent of the board, a membership list or any part 
thereof shall not be: 

(1) Used to solicit money or property unless such money or property will 
be used solely to solicit the votes of the members in an election to be 
held by the corporation; 
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(2) Used for any commercial purpose; or 
(3) Sold to or purchased by any person. (1998, c. 398, s. 1; 1995, c. 509, s. 
33)) 


NORTH CAROLINA COMMENTARY 


This section had no counterpart in the prior 
law and was adapted from the Model Act. 


§8§ 55A-16-06 through 55A-16-19: Reserved for future codification 


purposes. 


Part 2. Reports. 


§ 55A-16-20. Financial statements for members. 


(a) Except as provided in the articles of incorporation or bylaws of a 
charitable or religious corporation, a corporation upon written demand from a 
member shall furnish that member its latest annual financial statements, if 
any, which may be consolidated or combined statements of the corporation and 
one or more of its subsidiaries or affiliates, as appropriate, that include a 
balance sheet as of the end of the fiscal year and statement of operations for 
that year. If financial statements are prepared for the corporation on the basis 
of generally accepted accounting principles, the annual financial statements 
shall also be prepared on that basis. 

(b) If annual financial statements are reported upon by a public accountant, 
the accountant’s report shall accompany them. If not, the statements must be 
accompanied by the statement of the president or the person responsible for 
the corporation’s financial accounting records: 

(1) Stating the president’s or other person’s reasonable belief as to 
whether the statements were prepared on the basis of generally 
accepted accounting principles and, if not, describing the basis of 
preparation; and 

(2) Describing any respects in which the statements were not prepared on 
a basis of accounting consistent with the statements prepared for the 
preceding year. (1998, c. 398, s. 1.) 


NORTH CAROLINA COMMENTARY 


A nonprofit corporation is not required to 
have financial statements but, if it elects to 
have them, subsection [subdivision] (e)(5) gen- 
erally requires them to be kept at the principal 
office and G.S. 55A-16-02(a) makes them avail- 
able for inspection by members. However, in 
addition to its general right not to have any 


financial statements at all, a charitable or reli- 
gious corporation may provide in its articles of 
incorporation or bylaws that it will not furnish 
financial statements to its members. In that 
case, members will not have inspection rights 
with respect to the financial statements. See 
G.S. 55A-16-01(e)(5) and G.S. 55A-16-02(a). 


§ 55A-16-21. Notice of indemnification to members. 


If a corporation indemnifies or advances expenses to a director under G.S. 
55A-8-51, [G.S.] 55A-8-52, [G.S.] 55A-8-53, [G.S.] 55A-8-54, or [G.S.] 55A-8-57 
in connection with a proceeding by or in the right of the corporation, the 
corporation shall give notice of the indemnification or advance in writing to the 
members with or before the notice of the next meeting of members. (19938, c. 
398, s. 1.) 
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NORTH CAROLINA COMMENTARY 


This section had no counterpart in the prior 
law. 


§ 55A-16-22: Repealed by Session Laws 1995, c. 539, s. 8. 


ARTICLE 17. 


Transition and Curative Provisions. 


§ 55A-17-01. Applicability of Chapter. 


ee The provisions of this Chapter relating to domestic corporations shall 
apply to: 
(1) All corporations heretofore or hereafter organized under this Chapter. 
(2) All nonprofit corporations without capital stock heretofore or hereafter 
organized under any other act, unless there is some other specific 
statutory provision particularly applicable to such corporations or 
inconsistent with some provisions of this Chapter, in which case that 
other provision prevails. Nothing herein shall apply to hospital and 
medical service corporations as defined in Article 65 of Chapter 58 of 
the General Statutes which were incorporated prior to July 1, 1957, or 
repeal or modify the provisions of G.S. 54-138. 

(b) The provisions of this Chapter relating to foreign corporations shall 
apply to all corporations conducting affairs in this State for purposes for which 
a corporation might be organized under this Chapter. A foreign corporation 
authorized to conduct affairs in this State on July 1, 1994, is subject to this 
Chapter but is not required to obtain a new certificate of authority to conduct 
affairs under this Chapter. (1955, c. 1230; 1967, c. 659; 1991, c. 720, s. 76; 19938, 
c. 398, s. 1; 1995, c. 400, s. 12.) 


§ 55A-17-02. Certain religious, etc., associations deemed 
incorporated. 


In all cases where a religious, educational, or charitable association has been 
formed prior to January 1, 1894, and has since that date been acting as a 
corporation, exercising the powers and performing the duties of religious, 
educational, or charitable corporations as prescribed by the laws of this State, 
then such association shall be conclusively presumed to have been duly and 
regularly organized and existing as a corporation under the laws of this State 
on January 1, 1894, and all of its acts as a corporation from and after said date, 
if otherwise valid, are hereby declared to be valid corporate acts. (1955, c. 1230; 
1993.5¢::398:.8° 19) 


NORTH CAROLINA COMMENTARY 


This section brings forward former G.S, 55A- 
88. 


§ 55A-17-03. Saving provisions. 


(a) The existence of corporations formed before the effective date of this 
Chapter, shall not be impaired by the enactment of this Chapter nor by any 
change made by this Chapter in the requirements for the formation of 
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corporations nor by any amendment or repeal by this Chapter of the laws 
under which they were formed or created, and, except as otherwise expressly 
provided in this Chapter, the repeal of a prior act by this Chapter shall not 
affect any liability or penalty incurred, under the provisions of such act, prior 
to the repeal thereof. 

(b) Any proceeding or corporate action commenced prior to the effective date 
of this Chapter, may be completed in accordance with the law then in effect. 
(1993.6%398,.s..1;) 


§ 55A-17-04. Severability. 


If any provision of this Chapter or its application to any person or circum- 
stance is held invalid by a court of competent jurisdiction, the invalidity does 
not affect other provisions or applications of the Chapter that can be given 
effect without the invalid provision or application, and to this end the 
provisions of the Chapter are severable. (1998, c. 398, s. 1.) 


§ 55A-17-05. Validation of amendments to corporate char- 
ters extending corporate existence; limitation 
of actions; intent. 


(a) In every case where a corporation chartered under either the general or 
private laws of the State of North Carolina has continued or shall continue to 
act and conduct affairs as a corporation after the expiration of its period of 
existence as theretofore fixed in its charter and has thereafter filed in the office 
of the Secretary of State an amendment to its charter to extend or renew its 
corporate existence, such amendment is hereby validated and made effective 
for all intents and purposes to the same extent and with the same effect as if 
the amendment has been made within the period of such corporation’s 
existence as theretofore fixed in its charter. 

(b) No action or proceeding shall be brought or defense or counterclaim 
pleaded later than July 1, 1958, in which either the continued existence of the 
corporation or the validity of any of the contracts, acts, deeds, rights, 
privileges, powers, franchises, and titles of the corporation is attacked or 
otherwise questioned on the grounds that the amendment was not filed within 
the period of the corporation’s existence as theretofore fixed in its charter. 

(c) In no event shall the limitation provided in subsection (b) of this section 
bar any action, proceeding, defense, or counterclaim based upon grounds other 
than those mentioned in subsection (b) of this section, unless the grounds set 
out in subsection (b) of this section are an essential part thereof. (1957, c. 509; 
Se ie @liesto se I) 


NORTH CAROLINA COMMENTARY 


This section brings forward former G.S. 55A- 
89.1. 
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Dissenting shareholders, §§$55-13-01 to 55-13-31. 

Dissolution, §$55-14-01 to 55-14-40. 
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BUSINESS CORPORATIONS —Cont’d 

Foreign corporations, §§55-15-01 to 55-15-33. 

General provisions, §§55-1-01 to 55-1-42. 

Incorporation, §§55-2-01 to 55-2-07. 

Meetings, §$55-7-01 to 55-7-07. 

Merger and share exchange, §§$55-11-01 to 55-11-10. 

Names, §$55-4-01 to 55-4-05. 

Office and agent, §§55-5-01 to 55-5-04. 

Purposes and powers, §§55-3-01 to 55-3-05. 

Records and reports, §$55-16-01 to 55-16-22.1. 

Reorganization, §55-14A-01. 

Shareholder derivative actions, §$55-7-40 to 55-7-49. 

Shareholder protection act, §$55-9-01 to 55-9-05. 

Shares and distributions, §§55-6-01 to 55-6-40, 55-7-01 to 55-7-40. 
Dissenting shareholders, §$55-13-01 to 55-13-31. 

Transfer of assets, §$55-12-01 to 55-12-03. 

Transition and curative provisions, §§55-17-01 to 55-17-05. 

Voting, §§$55-7-20 to 55-7-28. 

Voting trusts and agreements, §§5-7-30, 55-7-31. 


BUSINESSES. 
Check-cashing businesses, §§53-275 to 53-289. 


C 


CAPITAL RESOURCE CORPORATIONS, §§53A-20 to 53A-34. 


CHECKS. 
Check-cashing businesses, §$53-275 to 53-289. 
Sale of checks, §$53-192 to 53-208. 


CHILD CUSTODY. 

Uniform child custody jurisdiction and enforcement act. 
Enforcement, §§50A-301 to 50A-317. 
General provisions, §§50A-101 to 50A-112. 
Jurisdiction, §§50A-201 to 50A-210. 


CONTRACTS. 
Continuity of contracts under European monetary union, §$53-295 to 53-300. 


COOPERATIVE ASSOCIATIONS. 

Organization of associations, §§54-111 to 54-118.2. 
Powers and duties, $$54-124 to 54-128. 
Stockholders and officers, §§54-119 to 54-123. 


CREDIT UNIONS. 

Changes in corporate status, §§54-109.92 to 54-109.95. 
Confidential information, §54-109.105. 

Corporate credit union, §§54-110.1 to 54-110.10. 
Direction of affairs, §$54-109.35 to 54-109.49. 
Financial privacy, §$53B-1 to 53B-10. 

Foreign credit unions, §54-109.106. 

Formation, §§54-109.1 to 54-109.7. 

Insurance and group purchasing, §§54-109.75 to 54-109.78. 
Investments, §54-109.82. 

Loans, §§54-109.65 to 54-109.71. 

Membership, §§54-109.26 to 54-109.31. 

Powers, §§54-109.21, 54-109.22. 

Reserve allocations, §$54-109.86 to 54-109.88. 

Savings accounts, §§54-109.53 to 54-109.63. 
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CREDIT UNIONS —Cont’d 
Supervision and regulation, §$54-109.10 to 54-109.19. 
Taxation. 

Restriction, §54-109.99. 


D 


DIVORCE, ALIMONY AND CHILD SUPPORT. 

Expedited process for child support cases, $$50-30 to 50-39. 
Generally, §§50-1 to 50-22. 

Uniform interstate family support act, §§52C-1-100 to 52C-9-902. 


DOMESTIC VIOLENCE, §§50B-1 to 50B-9. 
1 

ENTERPRISE CORPORATIONS, §§53A-35 to 53A-47. 
F 

FAMILY LAW ARBITRATION ACT, §§50-41 to 50-62. 
L 

LAND AND LOAN ASSOCIATIONS, 8854-45 to 54-73. 
M 


MARKETING ASSOCIATIONS. 

Members and officers, §§54-145 to 54-150. 

Merger, consolidation and other fundamental changes, §§54-159 to 54-166. 
Powers, duties and liabilities, §§54-151 to 54-158. 

Purpose and organization, §$54-129 to 54-144. 


MARRIAGE. 

General provisions, §§51-1 to 51-5. 

Licenses, §§51-6 to 51-21. 

Powers and liabilities of married persons, §$52-1 to 52-12. 
Uniform interstate family support act, §§52C-1-100 to 52C-9-902. 
Uniform premarital agreement act, §§52B-1 to 52B-11. 


MINORS, §§48A-1 to 48A-3. 


MORTGAGE BANKERS AND BROKERS. 
Registration, §§$53-233 to 53-242. 


N 


NONPROFIT CORPORATIONS. 

Amendment of articles of incorporation and bylaws, §§55A-10-01 to 55A-10-30. 
Directors and officers, §§55A-8-01 to 55A-8-60. 

Dissolution, §$55A-14-01 to 55A-14-40. 

Distributions, §§55A-13-01, 55A-13-02. 

Foreign corporations, §§55A-15-01 to 55A-15-33. 

General provisions, §§55A-1-01 to 55A-1-60. 

Members and membership, §§55A-6-01 to 55A-6-40. 
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NONPROFIT CORPORATIONS —Cont’d 

Members’ meetings and voting, validity of proceedings, §$55A-7-01 to 55A-7-40. 
Merger, §$55A-11-01 to 55A-11-09. 

Names, §$55A-4-01 to 55A-4-05. 

Organization, §§$55A-2-01 to 55A-2-07. 

Purposes and powers, §§55A-3-01 to 55A-3-07. 

Records and reports, §$55A-16-01 to 55A-16-22. 

Registered office and registered agent, §§55A-5-01 to 55A-5-04. 
Reorganization, §55A-14A-01. 

Transfer of assets, §§55A-12-01, 55A-12-02. 

Transition and curative provisions, §$55A-17-01 to 55A-17-05. 


R 
REFUND ANTICIPATION LOANS, §§53-245 to 53-254. 
S 


SAVINGS AND LOAN ASSOCIATIONS. 
Corporate administration, §§54B-100 to 54B-110. 
Financial privacy, §§53B-1 to 53B-10. 
Fundamental changes, §§54B-30 to 54B-47. 
General provisions, §$54B-1 to 54B-4. — 
Incorporation and organization, §$54B-5 to 54B-25. 
Investments, §$54B-180 to 54B-197. 
Liquidity fund, §$54B-210, 54B-211. 
Loans, §§54B-150 to 54B-167. 
Mutual deposit guaranty associations, §$54B-236 to 54B-249. 
Regional reciprocal savings and loan acquisition act, §§54B-48.1 to 54B-48.9. 
Reserves. 

General reserve, §54B-216. 
Returned checks. 

Fee for, §54B-147. 
Savings and loan holding companies, §§54B-261, 54B-262. 
Supervision and regulation, §§54B-52 to 54B-78. 
Withdrawable accounts, §§54B-121 to 54B-139. 


SAVINGS BANKS. 

Corporate administration, §§54C-100 to 54C-109. 
Corporate changes, §§54C-30 to 54C-47. 
Enforcement, §§54C-76 to 54C-87. 

General provisions, §§54C-1 to 54C-4. 

Holding companies, §§54C-195, 54C-196. 
Incorporation and organization, §$54C-6 to 54C-27. 
Loans and investments, §§54C-121 to 54C-146. 
Operations, §§$54C-161 to 54C-179. 

Supervision, §§54C-52 to 54C-64. 


U 


UNIFORM INTERSTATE FAMILY SUPPORT ACT. 

Civil provisions of general application, §§52C-3-301 to 52C-3-318. 

Determination of parentage, §52C-7-701. 

Direct enforcement of order of another state without registration, §§52C-5-501 to 
52C-5-507. 

Enforcement and modification of support order after registration, §§52C-6-601 to 
52C-6-614. 
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UNIFORM INTERSTATE FAMILY SUPPORT ACT —Cont’d 
Establishment of support order, §52C-4-101. 

General provisions, §§52C-1-100 to 52C-1-103. 

Interstate rendition, §§52C-8-801, 52C-8-802. 

Jurisdiction, §§52C-2-201 to 52C-2-209. 

Miscellaneous provisions, §$52C-9-901, 52C-9-902. 
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